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(AN ==
5519 %55 387 ( 100/7 ) - H 33-80
OfTE AP SZEE

R A A SRR S SR BT
— DR A B RIRE R L

RS

% B EAFIAPT B Z IR F] S BUR AT A AE L ARAK 5 E ey A
AT ERZEBIRFREZIAN o A EBE ERRMRBESFFHARR - T RHl
@, &% # | ( Mandatory Package Licenses ) #2 I 4% & #a %84 #] & |, ( Total-Sales
Royalties ) #4548 ey E M3 - BARARBEREEEY - Rffe AR H A8 F 6947 4
RABHRET X - EXRARTHANBEHTREREBE L > BR—FZEAAWITA
PRIRIBAR T B FIETARE - TR TR BHA e EEAIME - FEEEAGE
HRRFREIFE=F FAMFT EF LB ERTOARL - EMATEBAIIREY
v B AR BT R RABERAT A WEERE  AXRRER 0 U ELBEEN S
HEGER RERRERBESN S —HBL R RALNZ £ REHRF
BLEER H2EH  R@EW §BRER - ARG HEAZE - AN AR
B BAICAR R » BRI E B — ey AT Bt o A B AL BREE o R BT T
REBRERFEH L oG ) BEH G -

QR SERBEAE  FHER  BE > HirH  RAFEE - F
AE ~ RICHAT A

B HE] 9949 H 23 H FAEEHE - 10043 H 28 H

YOI B AR K BRI E R TR AT B B - SEEEN R LA R A S R E R R
(S.J.D.) ~ 7S B B 1L A8 B A R R R AR S AT iE LI SR AR - ASCh BB S RE
= T 2HS 2 JEER ? A RE AR R AT EER S (FHERRSE NSC 99-
2410-H-009-048 ) &5 iF R R -
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il

B AR B AR o JE A AT DR AUET W R IR T35 B A
EEHARNELIAENEN & - 3 HRRAGE B RIFER] - B R E R U
BRI o SRR A RE N LA BCR B S PRt R - PAT AT E
ZHERR - B Z RS LIRS - P RS BES LIR TR AEH - DUk
B IR R ANEE R AR - HATR H B ARITE R S - B R S
175 BIGERZAT R PN A RERE R B & 9 21T 6 - IR AVE ARER S pAIs Tk
% o BXEE ~ TRIPS {5 SAHBABIER AR » TRERIUREREINLE - R dake B EDEER L
B EAEA S

MAES A B F R T ET RS - DIEE ERRE SR HE
ZAERUJC R W ORI RER R T DI A N E B P - DUERR SLATET 38 .2
HEy - MRS5S B2 R - INEE SRR RS R E AT R -
R EAER G - BN BBRE SN A ZIEE AR - 2@ #E DS HGE H A
HEAHES IR - RN S BB E R (T - BE RS E AR -
HifiG NEEWEHBEGE. I - B ANFEEEEMETET RS ENGH
FHE o EILEASEER 2T - BN R PR <o MO [ £ e R R B R o P A2 A
iz FEdh ~ BUESFIERY - ARAEMBA TS AL S [ IRFFAURCR - BB FE

Y TRIPS e 40 655 1 IEHGE - " GEMFEE - FECIREIm T 2 S B T R e
> AIREHIE BpE R A THRE o G HIHBERO O ARz o (RIS 2 EE L aiE - T &
EWSIAIOER T - R RET R E e (R IB BT A H BA T35 35 30 1 AR A B B A I A
TR o ) 2RBE - RAAER - VPR G EHEESMERZRR A FERTEETSE
(1994) 5 i gave - T 1 FERE R BB Sk [ RS AR 6 2 R B PR AR 2 AT BE B N SR B 2 B
% WINRE » MR ELpEE SR - 301-532 » HRK » (1995) ; D.G. Goyder, EC Competition
Law, 263-269, 3rd ed. (1998).

2 See Ulrich Loewenheim, “Antitrust Aspects of Intellectual Property-Review from a German and
European Viewpoint,” Proceedings of the Symposium on International Harmonization of Competition
Laws, 293 Chia-Jui Cheng & Lawrence S. Liu eds. (1994); Christopher Heath, The Statute of Monopoly
Revisited-Intellectual Property and Anti-trust in the Electronic Age V-2, paper presented in Taipei 2000
International Conference on Competition Policies/Laws for the New Millennium, organized by Fair Trade
Commission (2000) ; fR5¢ER - fElals » NSPAL IRV TRV ERE — DIERB R R0 - 142-143
T EELRA R (1999) -
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LA T EERHE o PIAIREITT BB A VA2 5 2% B & B AR A ek 2
BRI - 7255 6 BARIPIR BRSO R S A RET 68T R - (R ES
BN SRR T RAEIS - BIANIFSEE 2 E5 12 JORE - TR A2
o R T - PR SR A — B L RS BN B R E - BRI
SINEMEEIGE M - DURFITEER 3 FAUE s e ~ B2 ol AR
L BRSE PN EIT B - SR -

MEPRANLL » S BE R IR e R 21T Ry - Al 2 R I8
TR E—TRER - KEEEEEESHR ZREBR A RTT RER - 1R
RERE B B 53 o DASSBIEH R » Hoat Frk S AH B A B o e LR T R 70 B
B oy ot 1l 1 EL B4 HE ( Mandatory Package Licensing ) S §5 5 4R HE R £ ( Total-
Sales Royalties ) Fifl AN [FIEAL - 7 (R EIEAE PR E R 60 A B9E0 3 SRR U
AR 2 1R AR 22 R (B P 152 P 0l o2 2 i AU A <~ W (8 IR RO T R 3
A FEREE S AN FERGHIRIEE] 8 FRGE EHETRE - RS L
BB RERAEA ORI 21T Ry - FOEREHE EOUERIEER - EAMHEELZ S
fERE - MESEBIEEAIE B LR (AR A A R T AR I IR - 3l HLRFREREE 55
—EFRA AR > SR AL R SE o i SR i RS PR S R 2 1T R Sl E
ABFE R R A REZ — o BRHEM T - REIEEFEE G - HREE
b BRI A R R i [ 5 S L AR R E L S B EL T - TR (B —
AL AT ZE 9278 35 Bl B B AR A R A9 IR AR | e OIS I RE AR - (FAE MR
[FEIFJHAIEHRYE 2 FEAN FERYAIEARE T - FEEIGETS BN 7 EE R IERER 5
Bk - AEEE R ERRE BB RE ? LR BE RA IR EE - RS
ASCHOCAATT I Z AL 25 RERTTR SR BIABEETHO R FHT R AIRFE A R AR 2 1
RS N UEARGEEGE - URHEERES B0 < A G RAGHEERE LA
SCHE o FHAE AT DTSR T o T Sl B AR EE M R HE - I H SR  HEAT (0
B AR B TR LN RA (R - S R 2 EE Ao B -

AL EERFEHE - AITEEEE BRGNS BlRB A B iR Al U

¥ BT SR E G R S IR - 2009 4E 2 F 24 H(98)AEETES
0980001569 HFE4-{E1FE#54H » http://www.ftc.gov.tw/internet/main/doc/docDetail.aspx?uid=163&docid=227 »
A BEES HHA - 2010/11/29 -
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RHITT R 2 BB TG R 85 B RN R AL - I HAEREE SR ZfTE - 2 —5n]—
e FH R o] 1 () S P M B AR o B AR A s W R R A DU Bl 7
R TAEES 7y - B TS TR AT R P s R Bk A — BRI P B 541k © RIS
FHESRTFHT RN M E L E.Z T AR B8 BB 1T R SR A B 58 F A A 5 i
T BUANEARRE 28 =B RE SRR AR A1) < IR B AR 2 B o Ry R E A - — SRR
P AR A & - DAsad M SRR R - 2 e R R
FE DR - DARESHEEBMER 2 T - AFRERE R AT BRI BT - B
N FEHERIZE PR R FIETRE - I HER AR B (P REERE S - SRR 28R
M - R ER SRR SRR R B S (R IE S R P - SR Al g R AR A A 3R 17 i B
FF RS AT - SRR G SR E S R R I 2 R R BT
#e  ZE BRSO B FIRATFE 2 AT amac R - SR — Sl b R AR S
ENRE A R - M LR S A S R S AR R A AN R R ZE B Ay
EIAAER - DU SR TR W g B M R T AR 2 - SR N EE RISt AR
TR RS IER DA - R -

= RERERSNHUREIPS < 2 P AR &L

PRMEA SRR 21T R » AE LIRS M AT R E IR EAE
» PRI 35 AR AH A 17 85 v 28 2B PR A8 T S8R - T Re ] R 8 Rl 2 2 B e E AN FH
( 711 Patent Misuse, Copyright Misuse ) B34 2 3& K ( Antitrust Violation ) - FHfA
S I E TR IR R E T EENZ — AU Z &8 Ry T E -
RN E ERENE A - 1ERBRE D EMNEANE R R ER - BERDE
B 152 » SR ST P RERINE: PR A T BB DAL R M R (R R

* ERIZEREEER - i3 H Advanced Computer Services of Michigan, Inc. v. MAI Sys., Corp., 845
F. Supp. 356 (E.D. Va. 1994).
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(—) BRI (Patent Misuse )

e N AE A P M B [T R R BRI T R 02 - RSB A FE SRR 2 S
W RIEEN AN ERAENE S LR EBHE TR - WHEEE ERRENER - &
AT AR R T F B AEA DU & 22258 R B3 B R A R aa il e 3 T - W iR it
A RIS R EARRY < B HEA DA 2 AT » Biilr S BHEEps LR FEABORH Y - i
T SR s A A FE4EIE ( Public Domain ) ()RR BRIERE - SRR FigSRE
It aG [ DU BRSNS H i 21T Ry » BERE D ARG AGE HH E AR - A1
RIEE D FAEM AR 2B E - RURSREMNER® - SRR R E
FIIRE NG EE 1 Ath N B e Al ( Unenforceable ) - W] £5RE S LAB T Fo iz
HERIR - FEZERTTRBERER AT - R EEFEAE 2 AT M ENT
B UGBS RRT -

FEE BB E R AL FEREAAIRFLKE FFRERE (U.S. Court of Appeals of
the Federal Circuit, Fed. Cir. ) - H RS FUE RN AT EHEREAES %
HBHIE - PRI R S AT 66 TR - B S R AT 38 + Fed.,
Cir. AR AN [F] H 58 5 A B R 1 - R SR P 0 o =T AU - B ARG ( per se
illegal ) ~ E k&7 ((per se legal ) BAZEEE D A F JF HI ( Rule of Reason ) i#— AT
HSEENE Z BT o B REEIT R LB b el i 58 1R e e T e B e e

5 U.S. ConsT. art. |, § 8, cl. 8: The Congress shall have Power ...To promote the Progress of Science
and useful Arts, by securing for limited Times to Authors and Inventors the exclusive Right to their
respective Writings and Discoveries. See, e.g., Blonder-Tongue Labs., Inc. v. Univ. of Ill. Found., 402
U.S. 313, 343-344 (1971) (explaining a series of decisions in which the U.S. Supreme Court has con-
demned attempts to broaden the physical or temporal scope of the patent monopoly); Robin C. Feldman,
“The Insufficiency of Antitrust Analysis for Patent Misuse,” 55 Hastings L.J., 399, 400-402 (2003).

® Mallinckrodt, Inc. v. Medipart, Inc., 976 F.2d 700, 704 (Fed. Cir. 1992) (“The concept of patent
misuse arose to restrain practices that did not in themselves violate any law, but that drew anticompetitive
strength from the patent right, and thus were deemed to be contrary to public policy.” “The policy
purpose was to prevent a patentee from using the patent to obtain market benefit beyond that which
inheres in the statutory patent right.”)

7 See, e.g., C.R. Bard, Inc. v. M3 Sys., Inc., 157 F.3d 1340, 1372 (Fed. Cir. 1998); Thomas F. Cotter,
“Misuse,” 44 Hous. L. Rev., 901, 902 (2007).

8 Virginia Panel v. MAC Panel, 133 F.3d 860, 860 (Fed. Cir. 1997); Windsurfing Int’l v. AMF, Inc,
782 F.2d 995 (Fed. Cir. 1986).

® Virginia Panel, 133 F.3d at 860; see also Mallinckrodt, 976 F.2d at 700.
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ol S P 2 A {5 e ke A A R T U RE ) <82 .2 77 ( Post-Expiration
Royalty ) - B2 BA TSI BIIEET R - FHIE AR - BRI E RS
5T s B R A RCR - HRE P E TR DIENEABE TSR
( Market Power ) {ERs:&ELRTHE - HR - HAREGETRAEEEA D DEREETER
ANEEFER - RRIEMES 271 R O)RE BAEANBHS ERFTREE
Thy » WS RN - BUREEIY o HaR SRR MVBEER B TRy » FEDL
G R AHET B EE - WRFIERR & & EERAE SRR » BRETT R HAE SRR
HFRARNTS IR - IRETTRERATRATSREERZE » IO HHEF %
FEAT SN AR SRS -

EEEEREN S E AR EE - FHNE SRR EHER DU Ry ] _E SR
2 o B G A A B 502 A (R 2 AR 5 EY) - BRI E H s et
HAMERFEETT R ( Tying Arrangement ) - ASZATHITZE FREA] B 5t ORR OB R 1T
Fy o (EEE L RTRETRBILAE - BENRE - BIIERE G E R ENELEREEES
SR AR - EEAORER] < T RE 8 SR A RO R A B0 sk - HAM e REIN B
R SR R [ 1 0 B A AT By - 1 R 42 ( Package Licenses ) ~ [H]
5E 7 ME (% 2 ( Grant-Back Clauses ) ~ # % {# FH 48 38 2 B ] ( Field-of-Use
Restrictions ) 2 -

FEASL AT ZEB - SR B DA 1T o e e DAsd il 1 B SRS RE R RE
B HIEERIT R REETR - BENERH RGBT RS IEAEN » 7
IPRERIVE PR AR S EY A SRR RERHEERN AR S BT RIS

10 35 U.S.C. §271(d)(5) (1988). “(d) No patent owner otherwise entitled to relief for infringement or
contributory infringement of a patent shall be denied relief or deemed guilty of misuse or illegal extension
of the patent right by reason of his having done one or more of the following: ......

(5) conditioned the license of any rights to the patent or the sale of the patented product on the
acquisition of a license to rights in another patent or purchase of a separate product, unless, in view of the
circumstances, the patent owner has market power in the relevant market for the patent or patented
product on which the license or sale is conditioned.”

1 Virginia Panel, 133 F.3d at 869.

12 |d. at 868 (“Patent misuse is an affirmative defense ...that the alleged infringer show that the
patentee has impermissibly broadened the ‘physical or temporal scope’ of the patent grant with
anticompetitive effect.”).

1% Herbert Hovenkamp et al., 1 IP and Antitrust: An Analysis of Antitrust Principles Applied to Intel-
lectual Property Law, 83.2 at 3-12 to 3-36 (2002).
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FIEEA - TEE 1988 AEEFE M A 271 R(d)6) L Bk -
FIREN BRSBTS EA TS )= A L (E 2 A - EEEERGE 78R8
IR B F > 2532 % Hovenkamp ~ Janis » Lemley %5 3 (1720 by H R fE#E I EL TE Y
HOREEAEAES o BRI - T AN N R T SR S BT R A0 R R e
CEERE RRHSUE « BRILZIN - REF] S TS AR T Ay B S AR 0 S 1 U
Fll< ( Post-Expiration Royalty ) - {57 & & B 8 B S B E A REIME S IR Z AT Ry
PS8 (S (AT & R AR E R | - MR B4 RIESEEE N - ZRERA
PAZK - FEEER o 358 8 A8 iR A LRI DAL - RIME R AT Fe S e IBT -
1K BERT BB E AR TR TR A R B - DL 75 B B S A B R U A1 < DA
EHAERREE - AR EEPEE R —THRE -

() 873%5E (Antitrust Law )

PR TRAEF i {7 O MR TT R - AORSE S 3tz A ( Abuse of Monopoly
Power ) » B 1 ] ZE {2 B MEE o B T 25 ) & 28 HoM i 5 S0 5 3 17 ( Attemipt
to Monopolize ) - [AIT ¥ A T 5555 72 AL A A 52 B20R; - AT RERERIR =34 ( Sherman
Act) 5 2 1T ZER - TR SN EE S BAA R S - R A ESE -
HOIREE - R Ao s E -

EORRER S WU RITT By - BB S L HE W RGBSR RE AL S
PRI ( Exclusive Dealing ) FUEERT < :EMEEBTFHEM AT - RBREELZSHIRHIT
HIFE(ERS RG] - FERARYE SHE A E B IRSEEE 1 5~ 5e4c& % ( Clayton Act ) 2§
3 {66 R IFI 2 52 B ( Federal Trade Commission Act ) 4 5 {56 « B Suit i & 1T

14 See Morton Salt Co. v. G. S. Suppiger Co., 314 U.S. 488, 490-492 (1942).

% Hovenkamp et al., supra note 13, §3.2 at 3-9.

18 Brulotte v. Thys Co., 379 U.S. 29 (1964).

7 The Sherman Antitrust Act of 1890, 2 (15 U.S.C. §2 (2006)): “Every person who shall monopolize,
or attempt to monopolize, or combine or conspire with any other person or persons, to monopolize any
part of the trade or commerce among the several States, or with foreign nations, shall be deemed guilty of
a felony.”

" OMEFTHRBILES 3 R/ 0EF T s ((Goods ) | K T HAES ( Commodities ) | —F » ELEASL
FraET smr RS S HE R 2 B BB - SbE N - 2 AR - BFHEA R BT R Z T -
B BUR AR ERE R FEFTRE 15w L - 79-86 (2001) -
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BMEY . EFEBF R EEREE 7 1947 4 International Salt Co. v. United States Z=%
B [\ SLAE R H e 1 E AR N B TS I ERARE » s R R R M
FAR T TR M SR - IR 60 ERURIR - BighE B Wi
BERTATRE BRI ERER - BIRECATHREBIIA IR - il H B A E BT
SRR EAIBRIARE R TS - RS A /T - FAF 1988 FHAEE ERH]
R R BRI B B TT5 ERHEE - RiMETEs | HREREERTFEE
¥ » AEZ 2006 4E lllinois Tool Works Inc. v. Independent Ink, Inc.Z? » & EdkeA
TEESA T I R IHEE - B SRR R R H E RIS B B Bl < T35 ) &
{0 A A S TR — R PR AR T 7 R Ry — B - &3 BPml - E ATk
TR RE RS AT R B R MR AT - BRFF IR SR B8 e T E 41 » K
RS BRI EM AR AT IE  REBEBRERECRER -

BRI SN - ESRAE R S IUE R 17 IR T RE RS M8 52 22 IR 1™ - 2L R
JB 555 5 IR BRI B R B D AR S RE R - TR A A FRR B T EE R
MIEMIFEI S R ET R - SRAZ RS EZEEREEFEA] ( quasi-per se
illegal rule ) 2 o PRI IH i34 S T 52 22 5% VR A 1 T3 355 T BEL RV S0 R 2 kit
R RIAFAT BRR AT S RS AR E - AR TR 8 -

R R B A S AT B AR 0 5 — RS AR — R O P SR R R A & - EL DA
il F1 22824 ( Mandatory Package Licensing ) FYRIECHIER » BERASI= ~ ()20 -

20 Int’l Salt Co. v. United States, 332 U.S. 392, 395-396 (1947).

2! Tiffany L. Williams, “Illinois Tool Works Inc. v. Independent Ink, Inc.: The Intersection of Patent
Law and Antitrust Law in the Context of Patent Tying Arrangements,” 58 Mercer L. Rev., 1035, 1036
(2007).

%2 1d. at 1051-1057.

2 Illinois Tool Works Inc. v. Indep. Ink, Inc., 126 S. Ct. 1281 (2006).

24 Williams, supra note 21, at 1061.

2 MR 5 E Y RN AT Ry R P R ol R SRR & 32 A
PO (TR EEME T o BIAHRBHER R R AR EIBRAR -

% Tampa Elec. Co. v. Nashville Coal Co., 365 U.S. 320 (1961).

2" Einer Elhauge & Damien Geradin, Global Antitrust Law and Economics, 553-555 (2007). See also
Herbert Hovenkamp, Federal Antitrust Policy: The Law of Competition and Its Practice, 397-398, 3rd ed.
(2005); Lawrence A. Sullivan & Warren S. Grimes, The Law of Antitrust: An Integrated Handbook, 452-
455, 2nd ed. (2006).
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() REERBE=FELLLBERS

SR F 2 E AR AR A\ T R R R - S TR T S
FREF IR E HIHER 208 - ZEERAR L ERER R RS
FRATA] AR LU S RS R ( Affirmative Defense ) - T T s AR &I Ry
FUEREFRFR LAY B TLFRIA ( Cause of Action ) - HiiZ (= A\ ST BN FRIEHL I
FERTHTEREA - fE B S BB B (0T - $RAL RAE R T RSB EREAR R 5 U RS
ARG ZHEEE (Antitrust Injury ) - DU ks (R HI5F 7 R B EL T 2 2 R 2 A
SRR SRR R TR B A SR - (BRI A SR
VB FRAT R T 2 1R e LR R RS - AR AT - BRI B i F s bR
Al FEHFIREAWSE ((Purge ) B FRUR ZBTNE LR EFEFHE ( Unenforceable )
FACHT T R H AR AT 35 R e 1 = (5 RE0sE M - Wik R
HISP o TR GEREEE LR BREZRRAHREFHT R - SRS
ATREA T RIFIEEE - it B 2 B T RERIRRLE -

Filgh b > SO T A _E A sE B R R R I D R E R
ST R E EEANE FEEER LB s A RS RSN AR T IR R
HITTRREIEF AT R - 1 IR S R T i A F R E(ER - (28
TR TR ERE TR B0 o Tt L — S R S R A SR 72
P9 (A I HE B AR ST BV A 1T T BE VA A9 R A 22 S SRS - SR b R B

eI

2 bREEH - EREFUREE R - BT A A SRR TSR RE 13RS » 25 (2009) -

2 k@ 1 GRERTIEREE - (AR ERER LR EHEEA L BRI &R ES
TR & 1T Ry ( Hard-Core Cartel ) ZE44:

% Posner IEEfA USM Z2rf#g H S FINE FIAORE 2B RISt LUB R » EL & GERERI A HORERI B R
THEEIRRE » FIREBEDIFEREAH TR R E - See USM Corp. v. SPS Techs,, Inc., 694 F.
2d 505, 510-512 (7th Cir. 1982).

%1 Hovenkamp et al., supra note 13, §3.2 at 3-10.
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\ IRSRIEAIZ BRI R 2R

56 Bl A e FE AR A B A B IR A A e USRI T s SR R DR P B2 i Tk
{ERIEHRER - HEERMERENVESAIR - EHEEROIRM - ATHLETHER
. ZEABES  MEASGE 5 AT SR AR = P BR » SEBIEBE AL R R
1T R Ry B — 1T R R B INDABE B © AU B3l Z B s i EE AU T 0y - o3 ATk
HATR BN AP e B 550 - HRere oy B KB E B E 5 HRILET R 2R EHE
B DMERE— R B C B E R -

(—) /8 — | HRER R ERMUNEVERE

AR ST EE ZE B P B AR A B — TR IR AE A S IV R SR A > RV I REH
B ETT By - EL A ( Package License ) RIHER AJRE ZAEH iR ( Bundle )
M 7 (R E B R 7 /K S5 T IR RE B 152 M - R AH B S AI [ ( Patent Pool ) :[F]Ey
Z o BRERER S 1T Ry o BN S Ry sl P B Enm M - BEAEHE AN TR
FERESNIUSHERN N BB B D 1 » IR E RS BGEEE™ » TS0 A 2 1
RSB E ARG - 0 55 BH B2 M 2 By Rt 1 (. 2424 ( Mandatory
Package Licensing ) - [k B %% 4% # A A2 2L 09 £ flf 2 [F #5 & L ffr ( Tying
Technology ) - HEFI] A A 25 (15 il FU A 52 A 9548 5 74l ( Tied Technology ) -
I SR E AR TT Ry B R pOE LS B ( Tying Arrangement ) HUSERE AR ALHERIL
HUREAOTT Fo 3% AL AE LB RER T B R < 2 I - EOR R AR i LR A
FAAR E Rl — L IR P H G & iR RE Rl » VB S i P E i — 3000 R Al
Y DAGE P R B B A 2 2 SR AR AT R R < - ASTDU TR R0l 3 e - 152
S BE e B 75 S AR A P58 o i e S B

%2 (tg=Z= {5k, Broadcast Music Inc. v. Columbia Broadcasting Sys., Inc., 441 U.S. 1 (1979) » Z={EH##
R ERE R ERE N BAE R - (BB A T IV ERE NS Z mTRE - RIEE TR

o
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1. Block-Booking

AN ERAAME LIS B AHMER] ( Block-Booking ) HYFZHERE - JRE L
A 1 S RER T - U4 United States v. Paramount Pictures™ » %%
LW & s Paramount Jr Loew’s % Ti 52 EE 52 N A 0 i 3E BB R kR
( Conspiracy ) B3 B 5 5008 0L - 1iBEINBRE 5 » DOREFEREEL A
B ATHY  RMRPEERIT R SRR S 1R 2 56> - Paramount S5/ FHR
M o ) 14 0 S 424 ( Block-Booking ) - AEERHV {5 LB 52 Fr B R BE AR 52 Fr B4
N DAZERIG AU At 5 s LA B AL 5 P A SR o [P o 1) A 957 B L e L fth 5%
FE RN At s - RN RZ & EANEEE LA F R A RENDZE W A HE N
FABMT R e - SR B S T REHYEAT 5 7B ez R R R ARE A i
MBS MR - RIS 3 5 B M I R AR O B4 - kbR B I
BEEgAIR - M4 H B S IR T3 (F R A8 SRR A8 ( Reward ) » 275 ERZAITFREH
RN R o ST 18 5 RE R P BB E A B v s B R RR - ST o B = Y
YIFI A S E R EEEYRE S & > SO RN BRI E RS
(il BB FREETIREZ A B > FILERBERTHS IEE N2 GBI
TEFERI AR 11

e AE United States v. Loew’s 2/ thE0E i 25 Loew’s 25/ RFEB/AS S P 17
F 5@ P4 f 2 ( Block-Booking ) - ZESKUGHZAERY R 5 U IS HA R AR ZE L
WA Fr VE Rt e 1 IAEABHR HE 20 2 v B8 1) B (B B2 R I M\ B %
fERETPLEMERRE o BRI EES 1 - #ERE T RA BN Paramount
FEHAIE > AGRMEIRER PR f 1 S - (H B A A S HE B A RE LA
IRy M IRER b - WA R & R BB R MR 14 ( Uniqueness ) N B 5]
B o MR ESERGETH TR 8% Byl - B & Ay R
( Reasonably Interchangeable ) - =] DAk H & H 8052 Fr Fr AU - BRI S v 58 A

3 United State v. Paramount Pictures, Inc. 334 U.S. 131 (1948).
¥ 1d. at 140-141.

% 1d. at 156-157.

% 1d. at 158-159.

37 United States v. Loew’s, Inc., 371 U.S. 38 (1962).
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Paramount 25 F SRR A > FERZ AR — A8 E TR A HIET - AR R & ke
B SR #9115 178 ( Sufficient Economic Power ) - SRF &5 B ERAES

ST SRR - T BRI R B A AR TR A - Bl
MR BRI HAABR AR BRI ZE F L RERAIE - MERZEREPTIR
TR ST - BT E AR SRS B ( Tying Product ) 75 BL{f 2 49135 ) BRI ER
o BHEE RN R mEBE TR o BhAh - RGBSR B R A
FI A RERSE AR TR - R SR E T E S 7 R A I R TR & N RS
LR I - BERETIRGEE S - EINEEE T E s & E A
FHBEREESE R SEFEERENEEY A EEE S 18 - DR ¥
ERFELTISIETEY - Rt RE SRR T O EEERE - BRI S
TEAADZ BE B FERZ AR L8 B 152 M 5 P B BEL A DR, S S i R 3 I IR s i A\ i
SEIS O IENERY - B - b 1 R R L B
RETHIEZ B8 G E IR AT S & E NS EZ AT - M ARREITEA
( Distribution Costs ) - JtLAIPRERFH T & EL 6 I R B AR M E ™ -

Pl R ) M L R - B R A5 ( Exclusive Dealing ) B EH HAH
[FHIR o S N2 na i P B R - IR N A E R TR AR K
FEEL MR AN LB REAAL ) - TO R N I B SRR A T8 T
B #5532 . DL MCA Television Limited. v. Public Interested Corp.Z=* 5] » MCA /3
R ERETEMFTEREA - FIEEEHEA PIC BEiRE IS5 & Bk e H A ks
Al AELARE MCA AR R E SR (HRFTESK PIC Eill G HEIMYT
Lok DUER R R G S BB AT H Y » B FR bR
TE S TR R RERE B i i MR B SR ( Block-Booking ) - i MCA AHE|ZEK PIC
BR AL E RIS IHEELE - B PIC Eil SRR EIE S HRER

\

i)

% 1d. at 47-48.

¥ |d. at 49.

" |d. at 53-54.

L |d. at 54-55.

2 Hovenkamp et al., 1 IP_and Antitrust: An Analysis of Antitrust Principles Applied to Intellectual
Property Law, 8§21, at 21-154 (2nd ed. 2009).

3 MCA Television Ltd. v. Public Interest Corp., 171 F.3d 1265 (11th Cir. 1999).

*1d. at 1268.
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& BB gk PIC Bl G MRS ik s R B A IR - R
DAE R HAt R (AT E 1 4 DL R A7 B R I EL LA MCA A RIS EL i %

Hovenkamp 25 A 52k _bEfikle i ik 1855 (Antitrust Injury ) #4376
(& SV (ER BT REEER - SR YR T H A - It
TR S R T RS R o SR IR 1 A
FIHY » FERA R DT B 61 E AR - BN A ROAT B I B W - 480
A EEL AR A B E HORRRE « 74 3t MCA AR R L Bt R i i A i R
WS EETE AR S A BIRT ABEEL B RO ER IR 6 - TR
BE o T T AR AT B P VBT EI B B (Slots ) - DABERRE: F & IgAIHE - R
M+ TRt @I T M BRI RS ERAE S a
I ELG] - R R R, - RIS BB R A 5 PRI - AR
& TSR R EE G & - M E T T - R T A
M R R A T R A2 EIRE - A &2 5P e -

5386+ BARTAE Paramount kR TR HI O - S AN S T E HBE
( Blind-Bidding ) Ay, » 4l f2HE A 7E 1 B #5055 @ R & ( Trade-Shows )
TR o I i e A IR R N AR A L S AR S EE
R B PITEAING —E B B AR EAE KBRS BRI
A B AR R -

2. Hazeltine Za%51224%

Hazeltine Research Inc. ( fifjf HRI ) #iif KR5GS MR B2 (e S B2
Fffy - HARAHI=U SRS HRI 3G KRS H RS S E B - A amiids
HENBEBROE A H A 2 D IR SRE BT - REA < B ARSI N\ 58 &5 2 S ARy — € LE

1d. at 1280 EREAE Loew’s FIREHUE RIS ETE - S ANEREHFEE
o i HLPH B T B e A VE & T - See United States v. Loew’s, Inc., 371 U.S. 38, 45 (1962).

%6 See Hovenkamp et al., supra note 42, §22 at 22-39.

“"1d. §21.7 at 21-157. BAFKEM — AR BT AR - SR AAI ~ (IS

8 United State v. Paramount Pictures, Inc. 334 U.S. 131, 157, n.11 (1948).

* Automatic Radio Mfg. Co. v. Hazeltine Research Inc., 339 U.S. 827 (1950); Zenith Radio Corp. v.
Hazeltine Research Inc., 395 U.S. 100 (1969).
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FTE - Wi HE N Automatic Radio fz Zenith EFEUSFEUIRYIZEM & » HEFRE EAEE
FAREN+-53 2 — R - RIBLRA S B HERAVERERRRA 8 HRI SRR A
R N R E RO THETRRL - IR HRI AT R RS B b 1 L FH A -
ARFNZELELL Automatic Radio ZXFE1ES - FEAZE T » BRI EbR
Fo s e N\ (E RSB P E ARV HE ( Privilege ) - I HE BT A
PERT A SN HER AT - Rl HRI WCHURERI <3 5917 5 0l A 988 7 15 W 1
B - HE N SRR TR ATSERE s HR - REERE TR R
FLZAE T WY H MR AT iR Ry 5 ) ( Tied Products ) » REFSHEEEMFFHY T A
4., ( Different Products ) %+ B A\ KAEEEES HRI fE{EHE (L BB T 012
o HOERERE R PR R RN B R RS -t AR g
FEg B HSEE HEAED « ik - bl LR EOE E R aE—§E
PAERATAIBT TS - U A EERE (R RI#HE (A Convenient Mode ) - [
AT RER Sn TG BETARRA - BRGSO A A -
20 £E1% 1 Zenith Radio Z°H|#5 82 Automatic Radio ZZ < [F|HIFSE » B s
BeAIRE Ry - BER HRI BRI S 75 e s S8 ER DI 5%
fEsRIE®  (HRERE O BRI B M R R ERIE - A

%0 Automatic Radio Mfg. Co. v. Hazeltine Research Inc., 339 U.S. 827 (1950).

1 1d. at 834.

%2 See Hovenkamp et al., supra note 13, §22.5 at 22-37. Hovenkamp = A &2 8 HH i 1 i e g 4 |
AT A - BT ARG - B EBIERTRIE - Bl AT —EA5ER - B AR
FEHF LI EMIEESLE - IRIETRE—3ZT - BIHERE S E 3 BRI R FE Sy -

%3 Automatic Radio Mfg., 339 U.S at 831.

% Id. at 834. See Hovenkamp et al., supra note 13, §22.5 at 22-38. BEZUE AL FHERLELFNEA » 77
am Rl AT USRI R A A R B — A i (@ single product ) TSRS - B2 DUGER)
A R HBRHFEEHEHE L —#E  Hovenkamp = A & RAEELERIER RS -

%5 Zenith Radio Corp. v. Hazeltine Research Inc., 395 U.S. 100 (1969).

% See Hazeltine Research Inc. v. Zenith Radio Corp., 239 F. Supp. 51, 69-72 (N.D. I1I. 1965).

HRI 32t Zenith fyHEC i ESZHRIBAT ¢
1959 1962 1963

Standard package
license $15,000/year |$200,000/year
(all patents)

Standard package license
(all patents) $50,000/year

$300,000/year
1 $50,000*50%/year (present)
monochrome patents 2 $50,000*80%/year Al color patents $500,000/year $310,000/year

3 or more |$50,000%100%/year (present &future)
9 color patents $435,000/year [$275,000/yea
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NS EETHEEE  # HRI HH HRLURHE TR R S &Ik
( Unlawful Coercion ) ¥4 HE A\ $22 REE RV HMEA] - T MEREFIRERE 5 )
B BREMERY - FERERA R R2RE T ER FREE - B HRI 7E 1959
FHR R T SR A T BB IS R E DU A A I v RE - (RIS RS
1 _E5#sE ((Economic Coercion ) o ZfA 1962 FHEHIFZME ST ZE > HAAE IS 9
1% €2 BB bt A o S P M A < DA < EL B0 & BT SR R v o S P A A <
BERS o B EBEGREIE ST R HHE H s X B e mi R sk e it
Loew’s Zfir5 FEERY | M EIZEZAE ( Block-Booking ) WA » 76 A B
EHEMEABETSNENEIHET - HRI FMERETHE LRGEERE - FHEA
BRI FE RS AR ERE™ - B EIEb R ke A S - Bk
AR R I M MR B AR IR AT Ry - B — MR BT R BOR A BRSO <
B G E 1R BRI P IR B AR & o R 5 T i R 2 R
FEZ SN FERCEREFETREY - TS e SRR — R EEE 20 /119
Automatic Radio ZEANRICAT G » 5%Z4% HRI B FZHE N EE TR EAIE B 28 -
G EERIER SR - BHSEMERT « AMAZET2 HRI BT E fERIER
SUEUER) - FHTEERAE - BA DL S RE R TRAAR R BFERR
B B

e A AR RI R B AR AR B B S TRI HR s 1 S
EEFHHES 2R R AN@E P 7 - ISR RER SR e %52
G BREERE » Mok PR e -

°" See id. at 72. HRI fR#]#2 5 Zenith 250225 HLU(H R 1 BRI A - Zenith 25358 & (SRR
o R HRI 7E 1959 SRR (R HAMRAE T = B A VR Z = (B DN ERYSERAE - I FRER 5 8L
FHES R G R R S AH ] - TP R AHSRE Zenith DVHEESIEHEGIIAAE -

% |d. at 77 (“...Whatever may be the asserted reason or attempted justification of Hazeltine, its efforts
to compel defendant to accept a package of patents involved the use of one patent or group of patents as a
lever to compel the acceptance of a license under others. Such a licensing scheme under applicable
decisions of The Supreme Court is illegal and constitutes a misuse of the patents involved.”).

% Hazeltine Research Inc. v. Zenith Radio Corp., 388 F.2d 25, 34-35 (7th Cir. 1967).

% Zenith Radio, 395 U.S. at 133-136. f&5ik75 [ International Salt Co. v. United States, 332 U.S.
392, 395-396 (1947).75 RA S A MEFE & R HH » DU Brulotte v. Thys Co., 379 U.S. 29, 33 (1964).
R EMFERAEN S 0BE SR E - BHHEREN S ERNED E TR AE FEE T
B A 5 ) P B R A RER R 2 AT -

81 Zenith Radio, 395 U.S. at 136-141.



48 NI

3. Philips ZaBIZ=#E%

ERIRAHZEEZE W K T CD-R » CD-RW SErEHA% B[R AERTE » FATRA]
WA EEBFEEE 5Z: 29 ( International Trade Commission, ITC ) $2#E A FI S RERE
BATRFPH - B ADURIRFR A BANE TGS - T R e B E At g e it
CD-R » CD-RW SERESL[EHIE " fG7E | (the Orange Book ) #1#% » HI &4
T8 P65 2 BRI ( Essential Patents ) £k 71 » 42 FH AR IHI 8 5 ol o L2 AEE°°
MRz T T ) BEARRHER & & E VO i E R M S WIEL R T IEFE |
HFI] ( Nonessential Patents ) ** » [ i #52# A f5 2 35 5K B 2R R4 B o 2 B0 0 8
il o RANH B A E LR B AT EMNE LT EAMERENEN - R ARFHZ
EEE

FANTC fg# » {TECEEZEE ( Administrative Law Judge, ALJ ) EHRE & A G ( the
Commission ) & FERFH N EMEFE T HHEE TS IE » BEEIRLFEN
AAEAEHR L M - SRR A (per se misuse ) ® - XZ B & HANE DL
EEFAAT - AT EA G PERE AR 18 F A S R s -
B RBATN - MEHE BTG -

Fed. CirHI#t#) 1TC ZEEHIRE » sl VA EwE N FEEE LA
R E R EANE A - REREREE - EIRERE R R AR R B A B
( Patent-Patent Tying ) - 358 A3 DL{F S5 6 5 8 & S & = 4 ( Patent-Product
Tying ) Fir i FEYE 2K3& % (per se illegl ) HIBRIFANY o A F-EIIZHESLIORE R A
FELFRER] > (B ASE B B BROR - W HE N B AT 8 R o FA Rl -

&
I
b=

%
i

82 U.S. Philips Corp. v. Int’l Trade Comm’n, 424 F.3d 1179 (Fed. Cir. 2005); Princo Corp. v. Int’l
Trade Comm’n, 563 F.3d 1301 (2009).

% U.S. Philips Corp., 424 F.3d at 1182-1183. FFIJHKF 7 T+ HAE .2 HAE T B R - 5351
HFHIZRE - — SRS LB EIERT AT 2 74l ( Essential Package ) - S3—HRAIEIEATER
Feffir ( Nonessential Package ) - $I¥fAFFFMT - RANHIROIEMEINNIRHE ST « SR HIZHE -

8 Id. at 1183. ZFIU(EEF5 BI#:FEE Farla - lwasaki « Yamamoto 2 Lockhoff BF] -

% 1d. at 1186. & B FREITHIERTHFERE - ERAHEA RS HORE L
( Compact Disks ) LB BEMSFEEEN THES AN BT R ER ES - RANE NS EETS N
& FIRREAES271(d)C) T HERGE R E -

% |d. at 1184.

%7 See id. at 1188-90. |-2Fi%:[=757E United States v. Paramount Pictures, Inc., 334 U.S. 131 (1948);
United States v. Loew’s, Inc., 371 U.S. 38 (1962)Z5 {Eif & B R A E A Ay ] gE -



SR P\ TSR B MR A b 2 — DA S BRI e = A 2 e ) i P R o0 49

SMEEEAIR S EIRLTEEAWHRER £ - 2R IRLTEEA " IHE ) AW
BACH AT P05 SR A o A B T A B T35 AT AL - MERI N L 2R R SRR
RERI G - BRI E® - 04 - RIREEbEE © R R A RS TR
IR ZEG A BRI RERR AL SRR (R RO RE - BEFRRZ L (RS R il A 5
EEARFE - Fed. CirgB il BB NIE BTN - BT E R &R
RSB R AR AT IR -

FEHEME L - ERREBRR R FUEIRLTREA - sEsh D ErSE EEA A
RIS LR (R ( Commercially Viable Alternatives ) ™ » 5785 (R i 25 EL i 7
FETE - (EPHE ANER S I (R e 8 IR R TRAA A B S A I R FLst
ATRE™ » RIS R A B - bR MIE I R AT A HRIE - 758
il AR B 75 A B E R HIET R B E R TR TR AR - B BER RIS SRR R B
IR ] RE ARy IR AT H B B AR T B BGE T - BRI L e 1t - B Y
HEAEE A RIS BT R ARTEIN - SR DA E3RER - ERREABERE 1TC ZEEH
EREERIE - BORDIGH R R E 8 5 2 F SRR A IE T W B IR s I B E
iy

4. 1\5

F AR - BRI E RS RS S RsR G R - SROUEE

%8 1d. at 1191.

% |d. at 1193.

0 1d. at 1196. FFFiEFEE R AT Yamamoto ALK, Lockoff SAIEAH R 3 A RS - A5
REMFEN TR » EAERZERETRIRFE BT - TR L@
&R F5 Yamamoto ZFI| 5z Lockoff BA# A B M2 & -

™d. at 1195. FEFEREaEk - Farla K lwasaki ®ilE SR EEHE Calimetrics 2\ )RR A5
> e EisrE % L alIEE o (2 Calimetrics [yZ5 A JETE 5 BH 075 FF R I LA A R
2R Calimetrics BYfl » BT EEERRETIZEIIERE - 80& Calimetrics (2 £l ik g oh 2 f
Farla f Iwasaki B2FI#A AFFHEZE A2 A G RER R -

2 1d. at 1196-1197. FERIERES R EEAEE: o g HET R AR T R LR - FELLRE
FETRERLAINS » RFEAH—-FEIDLRERNS - B4 hMER L SR E LT
( Reasonably Necessary ) BYF:{lT o L 3RikBEad R i I B e n] DA 1 22 A RH [l SR B SR Je i
ENERLLENE - HIEH KR E RSB RE R AR - A RERBE AR - REHEFRAI N EEE R
PR B R B S METF S IE A #3% - See Princo Corp. v. Int’l Trade Comm’n, 563 F.3d 1301,
1310-1312 (2009).
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SREERIITES » (R (FRE R BRI E B A TSI BAVATE T - HIVEIHE B 758
A REA AT R R BIRTT Ry ERBei 2 55 [F S A B S 1% WODURE R s DA 35 BB 1T
Ko o DRIIESE & G R Z AT IR A - S ERERS e B I — 1T R 2 AL - B AR E RHER
B FE R B - AR FT R EERNE - 2RI E B E
BRI RS - BORIEREA ATERBBMERYEE T WoE R 2R R U
X BIHE R AL AIETIRYE - SRR EAGE S (EREE = e fR - AR
R AR FT A RIHTHN ( Discount ) 275 &8 - A] DA B A 52 N2 75 1ok
SEAUSEHE - (HEL KRR B RN - MORRER R R E TR A
[T R -

UTHALE Philips SRAIZEEH - Fed. Cir SR BAEIE AR EZR M - TTHZHRH]
PRI - MBI A BB 8 6 = I DA - DA B R R A=
PR GE FAIIE ~ BEEE - RbibRBGS B R R & Al » 22
GG ~ R TR RAE T AAE IEECR - MSRFAESGR R T - /AT
e PR R B AR S0 - HEEAS R ERITERIL » BAMEANZE KA AR
LB B A RS ERIfFETE ( Viability ) - TRl {E R HRBRE TSRS - IR
S S AR R IR ATR BT B0 % - (EAEAR CE R — AN BRI TRy - 125
HNERERREE L — B BB E A ZEIEEIIEE - EGEE HE R LAY
IRZ TR BIERIIT R - e Z PR E AR - thi & A EE A
EfrE A - HEIREE R ATEI A" -

(D) ]/BLT | HRERERRERII E oUWHUERE

R BERRENEAUETE - SIS IS RS R At B 520 PIATSHEE R
HARER < ( Total Sales Royalties ) - RIFRUAMSZHE A ZEAL$H E#EEH ( Total Sales ) B
4 ( Profits on Sales ) SRLAHITE LLBIMOR HER S - IEAMPIAIRD E S — BRLAZ 2
e RIS E R A 2 R R o RETSRAG 20 o AL RERER SO (R et B 6
P BERER i sl sl s 2 U E o » BRI FH B SR E R T - TR 5

™ See Hovenkamp et al., supra note 42, §22 at 22-32 to 22-33.
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ATEME ST 2RO AR ESM - B FRESM R R A B G5 » ~AH
Skt~ R A A LB - AR S o R AR < R A R
REFI 0 A2 1R 5 » ILRERER SRR IINERS - RO EERI T - 72
BUBRES ST IRAIRER A » H BSR4 G S A ML IRBAHE o ASCDU TN By
FAAU - RS ROE RSO 2 AR HUTURE A 2z

1. Hazeltine o524

Fii Zenith Radio Zeri™ » #2HEA HRI BRARTTH A ALFAER AT SN - P ERDA
WHTHE NS B R R T SRR U< - a5 A AL 2 5 (2] HRI AR
i B R R BRI AT ™ - RORCE R HRI A SR AR - ot
FHEN Zenith 21 TR HRI FERRE R Fst FHRE R - st R B f =ik be o8
A B [F] 2 Fh A AL — 1T R RN R - SRR LR RE A B s R 2 N 3
HEFEE - HEaik - HEAEABGRPENGE AR EE RN - ERRE R
FRE N\ {6 P A A\ i B0 2 2R (0 P EL A2 RER il Y 7 i ( Unpattented Products ) i ARER] <52
WOIURE - HIEE B i iGEZifE Automatic Radio ZEAIPRATAFFAVHIRE - BEUER—1T
R—AE NERELCHE  ARZHERREERLS  WEXEAR " AN | Z2KH
FIRE X AR B AR 1 B S 8 R R 57 -

2. Glen Manufacturing 2=

REFZHEN Glen 1~ FHAEHSLE BT /KFEE ZFEAAE Perfect Fit /A7 - &%
EHAZEN Perfect Fit & SIS - F5R Perfect Fit (%) MR ELFT A= FEBSH .2
WK FEEBE AR (B EAKFEE AT 10 5%d ) - BRI SEE KA
PRI AR Glen fZHEZ SAIFTIRE ENE' » WHZHEA Perfect Fit HIHiiER,
S EEE%ERER 4 ( Total Sales Royalties ) #2s p Hofh ML A (7% « AA A&

7 Zenith Radio Corp. v. Hazeltine Research Inc., 395 U.S. 100 (1969).

™ Hazeltine Research Inc. v. Zenith Radio Corp., 239 F.Supp. 51, 77 (N.D. 11l 1965).

78 Zenith Radio, 395 U.S. at 139.

" Glen Mfg., Inc. v. Perfect Fit Industries, Inc., 299 F.Supp. 278 (S.D.N.Y. 1969); Glen Mfg., Inc. v.
Perfect Fit Industries, Inc., 324 F.Supp. 1133 (S.D.N.Y. 1971).

® Glen Mfg., 299 F.Supp. at 280.
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HIFEARZK AR 2 AT - SR 2 e e Bl I 95 % e SR B TH S 3 - R R A
ﬂ% o

— B T e R AR S I —TE Glen FrBEA AOSELF il - HHIZREA
Pt EE BT L R AL R S /KFE - W B A MO RS E i HE Rl I e PR e 2 iR
— R e AR AR 5 B iy =k e AR B9 Automatic Radio 25 Pl il o A A A
Automatic Radio ZE¥ K ZIERC T - (ERRERG /27 (60 B MER S s T B T IS A
HINEEM: » A2 RERER R E YRS - A DU S HI e % 5 o
A HEFRLE i FH AR ERT - 2 DURER A B 152 ME R 72 R FH 3 S AR AE A 0 S B
HEEZIFEER" - MREAER -

RZE EFFR - 5 KO EIRERE R B R SERTY Zenith ZEMBCH ol R
HIBT R AR SR - PRI it b s ™ o (R Zenith S eEbemT
Y B B E AR A B R MR R AR 1 HY B T Bz L AT ( Mutual
Convenience ) £ 145 o ERER B UL PR AR (R B 520 B2 7
fZHEfRE ( Conditioning ) Z583E1T Ry - FIFZHE N MCHGE B AE N B S0 2 S5
PEHT B SNRER B - RIRSRC R - 7B Re iR a8 mIsE g5 1% - i Perfect Fit
e H AR AE N L Glen # S RAEN S 5  FHMEREAEEZ T Glen &
NEER R E RS B E T RN — BRSNS R R 2R
R Z E AL - A3 AR B R M S AR B iR ad Ry Glen HFAERUR
bR T EFIE S 240 - Bl G IR E R AT DR - R (A e e
Jiat ERER] 2 THRESRH Y » BRI SRS A AR 5 2 A2 - Glen ZEHERIE:
FIRRIR Zenith ZEHIGRERE - (REERER AR -

3. Microsoft 22

frtiR ( Mircrosft ) Ryl N\ BISTE 248 AAA % StV iE =% - HLL Ms-
DOS » Windows H/F AT EH B % TS B5E g ( Original Equipment

™ Id. at 282.

8 See Glen Mfg., Inc. v. Perfect Fit Industries, Inc., 420 F.2d 319, 321 (2nd Cir. 1970); Glen Mfg.,
324 F.Supp. at 1133-1134.

8 Glen Mfg., 324 F.Supp. at 1137.



SR P\ TSR A B MR A Z B 2 — DA S BRI 3 S A . ek ) i P R .0 53

Manufacturers, OEMs ) - {ff FA52 HE bR 22 S DA S s HH My 22 A8\ BRI R sy
PEF e ET EERRE - HERE I 286 Fr o BLIRAy L g B 25 ( Central Processing
Unit, CPU ) - #fitEa% BB AR Ze S IR O TE SE RN TR SO R RER <8 5 IR E ik
BT R 534 b s “per-processor license” » (/L 4 i B Y B ELB T
HT IBM Fr#{THY OS2 {EZEA4 - BEINELERIAEH A OS2 {EEAM L HFIRF S
e 1BM I ERER 5 - 55 B S I & 8 o P o T R I A B 12
Tt #F IBM A SRR YRR -

EPATOIRAE I SR R B T S (L R R R DR 17 s - B AR %&
£ ( Federal Trade Commission ) Ei 3% BB E] 240 ( Department of Justice ) 414
AR E - BFERIAEY 1994 FIEERFRIIERGD » ERMICAT & HRY
FEAERF HIRFRERM 52 S8 G AL » SERC T RSEEE 1~ 58 2 fk - FIREIREE
HiFIfi# e < ( Consent Decree ) - [ il {58 55 FH %8 {LL “per-processor license” 2 ##
Flgzat B’ -

FRER T H BRI a2 SR OO A P IEFR G - Horp 38 IRZR RS F LA
“per-processor license™{F s HEMRIT - HHOR(E DUV HEESEE ( Per-Copy Basis )
ol E PR SE Rk p BRI B ( Per-System Basis ) fURMERERT R EEE - FIETRER
“per-processor license™ & ¥ (R Y55 T+ A AL FEFRACR - EEMEN SR T » 6
FH L AR R B 7 SR B B2 [ IO S AT R A < - TR P S R i 5 Y 5 A 2R
ESGER BB b N RS HL IR - A B B e (R B p ok P Ho At (S R R -
BeAh - BEERG Ry TR GRS IR - S TR T 5 8 EOR E SR Y
BINEE  HHEEEEEEERE - NS LECEREIMI B E 5T
FHEERMIMEA B R GHHEEELRE - BN EEE - B EFRER
AL O E. F) 1 1 e H AR i e < R AR fik A~ 1A 5 (L per-prrocessor license”.2
MRSk FEETRF & N ER a2 SR -

8 United States v. Microsoft Corp., 59 Fed. Reg. 42845, 1994 WL 445194, 42845-42846 (1994).

8 United States v. Microsoft Corp., 56 F.3d 1448, 1451 (D.C. Cir. 1995). 42k 5 1B [l =%
ERBARSER P Rk~ Ff#dr < ( Consent Decree ) » JE2 Rk FIEET B $H LR E a2 FERAVIE
FE - B EAERDFHEDL - ERENET R HAIE G < B E /A HF % ( Public
Interest ) » DARGEFE S AT i dn < 2 B A MERR I E Ry (] - MR & AL ER.Z A8 - fRIR
Tunney Act iR FHYBEMEIR - LB RG> AS ( BIEREER M FE R e s ) fr
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4. I\

PP " RMEA SRR 21T 8y - SEEREREE AR E SRR 8 E
R R B ERHE - £ L =AIE BRI ZH - Eb AR — B R R
FARBATRIEZ TLAZE L » FeBUR R EAL (T R L B iR R B Al 17855
BRLEBE AT G ER — 2 - (BAE BRI EEE T A A A5 B AR AE - RHIEE]
T Be sk A B AL — M AR & T 2L A HE - DIRER S0 30R &5 AW N B R
EhET - ekt it EE Y B AHITY Automatic Radio ZZE Zenith Z(EH R[]
PRAG SR - Ho2 B ETHOR A RER e e FE (R R B 7 5d0e - SR T R A - fEH
%Y Glen 2 » FERekk T8GR = Ebr Automatic Radio Z£8d Zenith ZEHARRSef 2
Sh o NIRBZEFE @ IREERMERGT RS HEE AR - (R R TR 2K
FoE T e BUIEE R 5 — BT ERYE - R T8 o E MR OE RO e B L
GE o BIEER FHARARSH BN & - PRR TR AV IR & R B A B - EHOGEHRY
Microsoft %< » EBE R AR HREEFRBH HAE R E AT SR F AR E - (2
R R FHT R IR IR T 3  EEDUFI B 5% 32 ek e 78 T2 AR PR U e ik e 57 B P
BT H B a P S B AE BRI R TRE L2 ERE SRS
JFHIGEST 37 o RIEREAY — 1T R e B B ARYE b - (oRADEAL— 1T Ry HITE— 2
B ATIESE - DURFTRIAEEE N RIR 2= 53 R IR - 78 A BT e R B R M Bl 2
R — R RN o BEZR AR R O E AR A ARE - =
B AR — T AR A AL R R A BER - BT S LR R
FAA TR EERE R AR BRI AR L 2B T R RITLY - G I EA
FERIRER BRI Ty - (EEBIE 5 A EREE LS - BRTEERRE
EMEEEE R E R — I o

VR T R AR TA I MR TR - LIRARDLL R R R STl
T o R b TR 7 2 ORI ( Final Judgment ) o RIS AC ST a0 —
ST R » AT MO (KTRE BT 1 HH BT SRT BE MR - TOmAL e
BB TS - AR & R IE G B S T 2 e - BT AT I 2
ZRBIER -

¥ SEAL= () 4
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N (TREBRMEDT

PR = BB AT AT DASEER » JRTU —HER S BRI RSl o 2R 5 FH T o
RER < » DR RERI ST 2 oR (0 P BORE Rl 2 P o U RE A 2 R RS AR
EAE E R E R S IIER 21T R fERBIEP B B LAl EASEAR A
AUEEAEIHFRERE - S HOE M IR T R T ER A BE B FI TR et A — 25 - SERE
s AR — B A RER L - FRTRAlAE 7 SE MR E D IR R - B
T RLL I Bk FR B[R R R A 3R 2 R SR A SR Lo R — B TR Y
AIRE 7 B A5 PR E W (B JOE R o JR B R 2 - M Rd LM m] AESE SO TR B AU Y
A ZRETT Ry - RURER AR AHRRTT AR S - BRI 2SR IR A <2~ BRI BR A iy
BESEREEZEMERTR » FAR Zenith FEEERARAHEH™ » FEE
HIERGEENEE R E - [ DUERE R TS IR e 2R R W & A -
R TR PRI PR R R R A Hom ek 1 2 38 SRR R R A SO — 2 Fr AR R AU
OFTFE © DAN R B A S 3 SO B R R A S MOTURRIIT R B i - RH
HREREHESMEEATEH Z oS REIER T - DOR P 5 g R A GG B
Rk BT -

(—) SRHB/E—=HNERRE

1. BERS  MAJELERMNASHIRBEMIMBNHRESE » BEZS
BRFEBERFNERWR °

Hovenkamp - Janis B Lemley %5 3 (22 EFHS EI’J IP and Antitrust 2 ZH1}5
i SRl EREER D BB THAGEEEET - B ESEE ) JERE
5 FsaEH B R BT L HIE (BB ERY T aid | B2 ) o FETRETSR
Wz (RS ER T IREET 5 24F ) - Kt Hovenkamp &5 A\ [FE H51& HI7E

8 Zenith Radio Corp. v. Hazeltine Research Inc., 395 U.S. 100, 133-136 (1969).
8 Hovenkamp et al., supra note 13, §3.3 at 3-22 to 26. Hovenkamp = A &2 30k (A5 AJELER;
flir - ERIS W A SEEE IR VS EA 3 T ORI S - A BIIMERGE RIS E -
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Philips Zffrh HERFORBRE I + (RECFT R » I HERS B A0 S AR (15
e B A TR PR, - b RO - W B N e R E
SR o T T A SR A E 7 T SR TS DR s e D T4
HEHEREEIELEER AR EIE A NG E ST - FERNERE
i > OB 2 B P BT RS ETERRUR - 1A BB RSN EFE ]
B s B G 7 T LR BB L R K[ A ( Blocking Patents ) 5 JHEHEEE
IV Ry FA LR T L E T - AT R R R DA St i e A
Rl s i -

Hovenkamp &5 At $8 HH A2 B0 B SR HE 2 (RO R A At T AR it 2
Rl - S04 8BRS B a vk - BRI \FILZEEE « IR
5 FREFFHIEE (Injury to Competition ) » BhSEF AV EL /T ASHED » ek
BB I N A R EAR A HIE o A A DLRIE T 5 PR A 1T
By o AR OIS AT S SR TS S MR AL - 36 B AT
R T I SR HERE S ( Market Opportunity ) - SESEFE TS5 AEAETF -
PR b B B 1 (L S AR R i AR, TR T R O W A O R e
b 2 5 FHATTERAHRA T 25 ( Relevant Market ) - 32 SR K7 35 SHEC I 7T 61 B 1 B
T35 o MEA T35 TR A A A R s P A B A S T A
BHRFHENSREN  TEROBFENEERY I OlRERETS
( Foreclosure ) * » FHHE AT TN E N E SR T - (EHEHEE R T
SHIHEE R AR - SR B TR TR R - R S
FREIGE LR BB S - BRI AR EROE T ST B R BB - iE
TR 6 B IS LI - T AE SR SR - ol

8 See Hovenkamp et al., supra note 42, §22 at 22-43.

% 1d. §22 at 22-35 to 22-36.f4 American Mfrs. Mut. Ins. Co. v. American Broadcasting-Paramount
Theatres, 221 F. Supp. 848 (S.D.N.Y. 1963).5=H » Epeid ftli 5 oK EMEEH R SIEE - &
& T FREELIHEE DRI EME - #iENTTRZEREN T AR o & T iE ) mE
B o [HEE ST R ARG IR R S Bt A B 5 2 SR - RS RN ARSI S
HIEEY: - MBS EEEPE . RGBT FYFI9EE (Injury to Competition ) -

8 |d. §22 at 22-38 to 22-39. 7 Jefferson Parish Hospital District No.2 v. Hyde, 466 U.S. 2 (1984).
L& > BIaF i SR E b E SBRMEmSNE 2 =1 EE S 2 HImHEERK
s - BUEbERU R RS BERR B S - See id. at 22-41.

% 1d. §22 at 22-41.{5[4[1 United States o.Microsoft Corp., 980 F. Supp. 537 (D.D.C. 1997).fi# & &
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St 1 SR ME B BB AR P RUIRE - VA R(E TS E Y - TTERREA

HERAIRTIR T » PRIFIZME N G E BTG MAL - w] DUSE BRI 55 5+ 12 1
g SRR RE LR Jefferson-Parish ZH 7347 - BLER(BEERFFHIFIEAHE
PR -

Hutk » Hovenkamp 25 A\ 305 & IR B SE 2 MERY IR I o - RS 2 (EAIRY
(I ER TG ~ B E ORI - BRI R TEE RN HEE > AIfF
R IE B AL s M O SRR Ra 2 L™ SN IR R
R —2 F g B IE SR HIAE R - IR AR EEB TR EINDIR g A2 -

BERS | MAFFLFERNSBEFRHFE S » BIBRIFHRE » 18I0 F
ﬁEZE °

E2% Bohannan AIFRFEACETE 1 R - ToRSE B R 5 E S RE n] REr (8
HIRTE BEEUE o A E BN FR A A E AT Bl n] RE ¥ 55 5+ 4 AR I DRBR R
( Foreclosure of Competition ) 24k » G HERREFX#E ( Foreclosure of Innovation ) -
DR BH RS M\ f F A\ BB i 2 FTRE ( Access to the Public Domain ) % o HETk:
BEsTHAS Philips SR IEEPRE SR G B EHRE T RED [ZHIFERRSE T RCR - I —
(E1SFEET - MERZPeRIEREE D FRIRE - RS R HA S EOR AR & © FRBE— 2 5 A1)
T#¥E5s ( Single Monopoly Profit Theory ) .2~ » Philips Z2iEBE il R gt NS g7 i
EIRL TR EA] » P A S A SR B (S R R FLFR A E 2 i A 75 BRI R Bk

Windows A#fiEE 1E B - IR E BT & 5% FH TR 2L Windows it » B BIE SR HF&
Netscape &R E B HEFRA -

1 1d. §22 at 22-42. Jefferson Parish Z& 5 Eifi F5 24 » {H Hovenkamp %5 A 05 B 151G AR 2%
FEHIRE IR RGeS P L EE S R -

2 Hovenkamp et al., supra note 13, §3.3 at 3-27. Hovenkamp = A\ &3 20 b B R ik e fF i AR5 1

AIRYTRGT T » AR ERFNIERSEH - PEEHHEA BRI B Lﬁ'sz’%@ﬂ 48
HIRER 7 % B AV ORI E R L ZEENE - S A RAEEGHEFRIZT » 5% L
GEEHNEREEERFITRERTSYENEERE -

9 See Christina Bohannan, “IP Misuse as Foreclosure,” 3-4, Univ. of lowa Legal Studies Research
Paper, 09-41 (2009), available at http://ssrn.com/abstract=1474407. Bohannan 53 ¥R 1 THEFE: FH I RA
TR R —mi i % ((Antitrust Law Approach ) DL @B RERR &% ( “beyond the scope” Ap-
proach ) A HiRE - EERERAVHR FHER OB RN TS & ( Market Power ) - ffii 2 IS $4
T e T IR ( Foreclosure ) 2SR -
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& MAE L JENEEF I AEE - RAESEE™ WG AR AR B
I E AT AR ARl i 8 W s B - 2555 T U BV B oA e Y L SRR,
BT ORGSR T WA AT - FRIH A SRR T R

Tt Bohannan 5 B EEAETRE A BERREFalaelE - RRTEREREGTFRIE
PHEFEREES » FHEEEER BZBIELERITHES - BIFGRFEHIE R
flr 8~ REER R 1E B - WA A& A H R A RIS IR FER - A
BEBERRT FRSRATIRTFAE © BLoh » Bt N T DUE B A R ZRIRLTE Bl - Bl
NG EEEFE AR - KRR LM ER A AR - SeafliE
RS HERR BT 2 5% o < Philips 20l Bk HIE A BB R ES
ri%E b Al{FIETE - Bohannan HIFE Rk be st L FERZ IR B A iT0E » RIS+ A HIE
B ATRERE RV # R EL - Al A M ORI TS 24N > MBS 2
B o HZEIEN M EAErE ~ R ARG ErEENE - 2RI AR 5EH
MR HERT S B ARG 5 o KL Bohannan 3% - A E(EHEYIE BT 5 & L
HAEHRGFAEZR; » A W RN A - WEHERE T < 5882 - (HIR PR
AV f S 47 1F 5 S5 H ( Reasonable Justification ) 7 » BETRER HER B FH -
{HEE T RESL T RN - QU A RERIRE R e PERR BIHT ~ BT REE - HEREE A
2 Jita BB FER IhRE -

B3 Rubinfeld §2 Maness HIfERAS A IREE™ LR MR A28 R A BRI
£ ( Patent Portfolio ) i A\ ZF2 Rl ATEBA] - LRI M USRI AT (1 i
SRR - BB TR - 5 S T 2 SRR B
BN EEIEEE R AT RIECA - o TR MR A RE AR R i LTl » g

* Philips ZLHEBERAPRAIRIEH - IR IELTEF] - FE FBHISHESR - Philips 252
(S EHF IR £ 1M E. - See U.S. Philips Corp. v. Int’l Trade Comm’n, 424 F.3d 1179, 1190-
1191 (Fed. Cir. 2005).

% Bohannan, supra note 71, at 28-29.

% 1d. at 29.

¥ 1d. at 30. Bohannan fil7R) & HR Al FHE AT & T 3 & BT - B & R HA ( Blocking
Patents ) - DUR AL Automaitc Radio 25k 032 — B Sz RE L ffir (50 FH R DL M BRI R SR 5 (BT -

% Daniel L. Rubinfeld & Robert Maness, “The Strategic Use of Patents: Implications for Antitrust,”
Antitrust, Patents and Copyright: EU and US Perspectives, 85, Francois Leveque and Howard Shelanski
eds. (2005), available at http://www.law.berkeley.edu/faculty/rubinfeldd/Profile/publications/Maness-
Patent%20Misuse-9-22.pdf.
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ELRRCRE R EE BT WS G T O VS RER A BHE - BB A B sl s
Pl I BCASE TN - RS R EE KR A T - R REE BT & ek
B o

3. N5

A EANEN S EEF RIS - TIEE(CEARaEREETR SN IEE
s L ERE S HR A A E - AR MR B EERIE - HE R R IR
P HE 5 B SR B RS S AR E A A - B A G R B8 s Bl ke
H A LA B PR 00T » 36 T MR BERR R - S mm I A - RER L
FHEN A RERF L 68 FH IS Z Bl » SO i8S ROt B & o B 3 5 R D1 e Y
e - g RE B R R - B S En B G IR - B PERRS T
KARRRAHTHY A ERCR o NI RIS A ECR AT E B 5 - BUR MR AR
HIEEE BT R SRR - DU B RIS BASE - H A s R A =€
WM N S B A FTAEATH A -

e — RS - RS S BV RSN - E5 B HBEMEE
A ARIRIRE - PR AT I RERS B IR o (RIS B Y N Z Bty s s B O P AR » 2
HAGGUMEENEES - EETKEE - ZRIHEEEERAFERY A g8 40
B - BRI RS EEF R LR RS B B E A TR R - Hip e
IR E RV EARIGEM - SNSRI EIEI AR - SN E R
EHIPERR S F RN E R T - i R R 2 5 5 R B RE R T T A
J

O BRWBE"=HNER R

1L BERS | IFRENSENEREPRERMER @ DHEMEFAS
BENE « BIERERNERBIENGIENR » BRSHHRFEVE

=,
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B2 Lopatka Eil Page 53 HY S F 2 Ry Uik Y “per-processor  license 57 H A fife
ORI ES AR P AR 0T 2 b - (ELELAE I 1 7B Bt i L 2 W P Rl T 3
H - SEHE N LG (AL P (825 - Hovenkamp 55 = i S22 thg Y - A 3 T
“per-processor license™ &7 /i[5 & R IHE B A » AHEREF S OBER T
MIETERCR - AE R S TS AR T B S R S T8 R - WOk s M A
WE T EERL B IR R BOE EAt L BIEDUEFIGTE - SCREHHE
EALEEREA SR AR TR o HILTERER SRk S (2 B W A\ R 5 F 4%
RERAT » BRI FIRZ R O 2 E L BN » B SR A R R « BEh - Wi
TN RIS N Bt T A S AN SR 2o MER < > BT f5 A8 57 35 O i B 15 B LI
5107 WHANRFE GG EEEE -

2 BERS | HRERREBRWZERWEENESENBE LBRRZ
2 ' BERAHFANS - ERRRIHVR - LRBIEEREM
RIFTFAR » RERMTISRIRT -

B2 Balto 35 TE A SEME#& BT T RS 6 FH Bk Ath 1R 22 5 P Ry B 8 7 S 7 K R
R (HI TR AT AR BGRTE SRR o HLER Sk B I B R S per-
processor license” » &t A< B 7~ AN 75 8 FH 35 T B OB S8 0800 (BRI G A il L0 4€
Windows {3 R ERURER | HITT Ry » TP RIB LG RG Ro M B B # R P E R ER
HHIRERDIBEI 4 (Penalty ) » #liEBEE F B FE A 5 ( de facto exclusive
dealing ) - EEAHHEFHEME - ST AE BN EIESH M EF R Ak
HI%EE - {H Balto 585 HE E{H MBS CASL LT E AT E B - fbHAb
EE B (F SRR LB R BB E S BRLE RS HHBEERIEEE
FSHRF LA R (S AR RIS SO — MR - R0 A E S R B L H S5 b —

% John E. Lopatka & William H. Page, “Microsoft, Monopolization, and Network Externalities: Some
Uses and Abuses of Economic Theory in Antitrust Decision Making,” 40 Antitrust Bull., 317, 366 (1995),
available at http://ssrn.com/abstract=1411647.

100 Hovenkamp et al., supra note 13, §23.3 at 23-31 to 33.

101 David A. Balto, “Networks and Exclusivity: Antitrust Analysis to Promote Network Competition,”
7 Geo. Mason L. Rev., 523, 528, 566 (1999). Balto fi1iE ZUEZMER ( Network ) » {25 —HEEEH
[FEIR IR 2 BB RUE © R R BT ER M IR LB AC R - DIANE SR 5 A sl as Y
TR -
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il

FEWHHEN > HEHE L S REZEFTRIR R ; HHFE N EE B 7RG
BERA  THBEH HREE PR - IAh - AR R B R — iR R 2 5 A
HAE RS ( Free-Riding ) ~ s& (b LR FF ~ FEHIRSSH p AR K HE S5 (R
Wi (R, RIS B R RFIET - (R A e SR 2 17 R & AR TR T 3 5
A R BRRR S TR B EIUCR - BRI RE SRR e e T DAS E R HE -

L Cassard EINE R E LTS Zenith KAV - (HAIRE R mikbe R RERE
T AR T Ry oAt BRI RSCR, B T L A A5 RSB R S 55 Tk P P S e
AR o ELER R KA R T R I HE I 7 S — A AR P A
(A — (A& b E A B B A ( Variable Cost ) HRIELIE AN - W AAE N 72 B8 = B S
S HOPER s BB B8 (G Rp 5 At B O e ] A B v MR BT 4 BE 20 AR
B DS FE S G RS HE RO RER <8 5 R 5 R O e iSO M N B8 = N ETT R AR
Fehinhs - tALBRERFT il fsi T+ 2 A TSRS - IR AR A (e /Y
BISTHRE EO™ o JeOh A AAOHCE A A ZE ST » v R Ry A SRR <
I AR BB RO > HBERZ TSI T - P10 > A ERLE R IP IR S HL
fla - CCARE I AR SR B AT A A N R A R AR E AR IR S - Al RER:
TR HUCIER S MER & T R  AER RV IREE 1155 - B A R RS 151y
B o DR BERAH R HER RS E - R RS R R ERNFE R EE
NEFEFESEFHES(CEETUR - At Cassard FR%Ebe % 2 H H AL
AT RS E - SRR EIERR Zenith ZERTAIRRHY ERRTEFI%E
( Conditioning Test; Voluntary Test ) o KB emttiZE A RI=ZEHIL » fZHEANEE -
HE TR SRR Z HE . IR B O R B R R SR R AT
ASE ° WA S A ERUR - JTRek A FIR &S A E 1 - I B2 55 5
%~ AR ARHEE  H BB -

Pt

[

102 Richard E. Cassard, “Total-Sales Royalties under the Patent-Misuse Doctrine: A Critique of Ze-
nith,” 76 Mich. L. Rev., 1144, 1176 (1978).

10314, at 1166-1171.

104 1d. at 1173.

19514, at 1155-1158.
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ERERAR A - G EWRT SRR EFEEENER T E
TR E TSR FOEEARTE - BRI RHEE S LB hHaE
T A R TR - ASCRIEE S SR E - R E R HAIE
IR IE T DARRAG » 25 A ST R T (R R S Ui UL e B B A 3 o
AR B RE RIS M S DB R R i B E ST - M a
ERERM o — R B BT A E R G E AT R A - TR R R
NBEARI ST » RO B R A b -

HEAN » 5 T B E R MR A 1 T AR P PSR A 7 S R AT
ST S (AR LA - IR B BRSNS - SRRSO S
Bt B BRE AR« (BB A BT S R b R R R O B T
S MR SR A S R L B B AT S RO B R
FHE A [ R T B A B G i T AR AT O R AR A R B T S R
BAFAIEE SR -

Ft% » 223 Louis Kaplow E3EDL T HRlIER: | (Ratio Test ) HIBFR g7
B ER T R AR - EURE R RS 7T R AT 5 2 2% ( Rightholder’s
Reward ) B278 5 7855 Rk AT G igik #5582 ( Monopoly Loss ) #E: » FL{EAR 1
R B2 BT 2 &R 1Ty - Kaplow S205 F2HE A DU S B 1 R R 51 BLEL Y
Tk » ATREM R R THE RS EOE B B TR RS - SRR BV 1O S8 18
%+ {BIRE PR R AE EE B IR IE T - SRR TR T R I L T M R T T
ERE o MR AR FERIT BB A% - AP T BUE A
B EE I A AP AT AR - SRR F TR AGE R R  BEESMZ TR
100 HTEEER — AR IR - ASTRR IS A AR TS 5T & EEUER TR
TRV ESER » CE P R SIS T - B B NIk
DR TEE A R o BN A SR M B A R A B T T R AR
[ AT DA R A _ B TR R BT © RS (B A TS A IE R ThAE

108 | ouis Kaplow, “The Patent-Antitrust Intersection: A Reappraisal,” 97 Harv. L. Rev., 1813, 1182-
1187 (1984).
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h -~ BlERRE | EE8WEATSRAEER

(—) MITRBRSEENTLBTERR

T ATE A R AR A e AR AT R B A - A N2 B B S Y
AR RT RN FARYALRE - SEEHRESEEG ZHE - #UIRE
—IT AR o AR I E RGBT B AT A ZEBLE R -
HET2RAE 5 R EARUTRELE - RIRSEBIEREE B 2 5 H R H
AU PZRE T Ry e PR D P RE R A JE » (B2 AN SR iP5 i B S B B P DR SR P R ¢
BN REARKSEDUGEE R ABIRGE SR - n] DIgEs Bl B
IRERT 2 » ASCE SR A IE OB B B B A o ek Sl 2 B R it
o HEER, - 5 EBERNRAR RN SIIURRITT REH B - 6
E R R SR BLE R ATRE - JREE R B R A e t B M Y i fE O
RITT Ry » 1S PATLROAE IR RORRAE T 22 iR B © 3550858 te St 5 B A SR AV A e 2
G EFIET SR AV - (SN A] B R 22 A SR R E BRI T e S
BifEEAE -

L FRABIIRGIANVIES

FERBER T e a5 - 0 AR R
F AR R R M < B AU BE A 4% ( Convenience ) Ko #H B B A Y B 4 (

Savings ) - B A{ER AR E A S EEHN2E - DIEERIEE RS
Broadcast Music, Inc. v. Columbia Broadcasting System, Inc. ™" » 342, 2 FIHE A
Broadcast Music /2 F]8 ASCAP #iZ2E 4L (B TERE - B e ftitin 2
12122 ( Blanket Licensing ) o [CFESEZHE S KER E i K THIEY) -
HUATEHHURE RE B S A o S DB RIS B0 - B BRI E 2 (FREdT i
o ALRIHIAREI - IFEE —BUSE (R AR SERTfET - EEERH T RHEFEA

197 Broadcast Music Inc. v. Columbia Broadcasting Sys., Inc., 441 U.S. 1 (1979).
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RES AR OHER & » e S & (EHE N BT E AT ROME e B P AL BE AR
TATEE MR A - B HIEEHE A RE -

H REA G DR Z B3R - FHS B B M A ] DU P 452 PR flr g i
EAZIRG - DIESEIRRIN S - S ANDS SRS Bl - A MR EE S EE L
HYE R ( Freedom of Operation ) o 57 S48 (R DR S Ry M HGREARHYHHE -
HWEENS - WSBRZHRER A RAE E R E LR Z RN E 2
A R EMARK R R BB FRAEY - NERESEREREFEMNHEER
Wbhas 2 H o BB DL— KIS BORIE S 3 22 - TSR R B2
KR - SRR ERSTE TR BN SR b 3 T T B (R SR R A Th RN - AR (ERERE R TE
TEIRIE] - BEPR BT RE P (] — B0 B DA F6 B P it A O iR PR A IR SR AT
(HEERE - BEEZEFERENEL  gRBBEREF A RMEEEEFYA
S E M SRR E BT - R AN SR A R I E
HEEME » REPHEERVERET H 8 Fr RES i BRI MRS & A R B - WS
N BUS R E E  TERE -

BESMEEER AT 6 FH R I - R R B s A N ST I S A N\ o S I s 1T
R o — RIHE N BETR AT 38 AU (B ( Advance Compensation ) - 73 7
o RN AT DA Ry S H Sl A (E RS - SR B 0 FI Y £&
I e AR 2 i B R TR M 2 B SB HE(E - SE BRI A AR - FRAER]
AR B s A N\ BR AR o b #% HydL [F] % & ( Co-Investment ) - fREEEFs fi5R
TR ST R R e —10

2. FRFABIRBANIESD

IS S ol PR AN B HSCHMUARR AT Ty o+ AU 20 RR R AR 1T R 35 R R PR3 4 SR

% 1d. at 20. M S » SREE O RIEE IS L EREE A o KR 20 A i — i Th i )
A SRE » Tt IR S R ~ ERREE R - B R EE s E - A
¥R BRI NROBE IR AR - BRI s R ELAK EL B MER SN B S
P o HAh o fRFREBIS - EAB R St S S - NMEE R FEE AR ATRER A ELA
TSI R Ry R [F]JEUAS - 58 SRR B 1S 4t A S DU Z iR E 1 - Hovenkamp et al., supra
note 42, 8§22 at 22-45 to 22-48.

109 Hovenkamp et al., supra note 42, §22 at 22-21.

110" 1d. §22 at 22-40 to 22-50.
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( Foreclosure ) - f Hofth B3+ BACRRYEM U AT N SRR US IRE 2t - &
WASIEN A B5ME AN HOHRERAT Ry - T SBR[ 9 2Rl (A5 [R) — i sk
PR SRR B » PRIERER B B R T iR T YK HE » 75 AT B B AU
TR R BB » N B ZIHER N SR EARAIAT Ry R B DERR s Sy - [L 2R
AMERIERZ B IR AR TR - A Re B R RE R R -

Besh » LA Philips ZER ARG GRF]IE REERAER D - S AEH DA AR
EEECEM PRI E M RERE - B BRI AR SRR EAEK
RETCIT 2 b B2 - DAL BE EL R B 0 i e B R D AL R 5 IRAERERIA
P E BB A AT BE - DU A& IR LR Rl — R Z e
PRAIBIEITE DT - Wi AFE 2R ] B ~ E B2 LRI - LR LD
o ria LEE R 2 ER T 2 EEEAEEME - ATE LR IR LT Hd
R RIS A BOB R RAERR AL T 0 7R - AR N I B2 S EC S MY £
i SSOMER BB » AEIEE - B0R (T B IS H A [F] D RE R il 5 HERY AT E
T HEE AL BB o AL E E S ERIE LB E B R L ER R B I
0 - i~ EA SRR FRIRE(ER - st Bl SRR E DU 5 RS PARRAT.  [F]
IRFAE BRI T+ 25 » 153 78 i B fe HE BRAE A e 1T Ryt A T R b 4 A
AR IERGE HAR R T HELIAGRE -

O ITHBEMEFIETRR

bl s BN 2 FPITIGHERES B AR - (A5 E ARG LSRR FHT 2 R
Rl RERETRZEARTEE - RMEEEDEERFTRIGEEESE - A
WRIEB T ST ZE SR 1T B R s -

1 BRERERERRESHCHSZIEE

TR A RERRESLR Y E T » 35 BRI AR BRER T 09 B BRI 1B P 2 T B AR
&0 ATRES (B LA TIYINET - Eot - W A RTRE R EE S BUE B - SR Z
R EA1EE s BEEDIORAOIEE - AT E AL 1 B ARy e SRR - B
Ko RPN B S FTE BER I N HEEE TR T AIREA R 22 P A A AL B
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P A A E A - BB N SR — HI 2 L B TR R E R Rl B T
PRI o I > SEORAEA ST BB R 1 ME B 07 B A\ IRAR R - A%
NS - BT HEE T R R AL » ST AT (E A HEE 2 5 Ry it
A N FE ST E Z BT - ] DUE @ i AR e O R 2 L B ST = A - i
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Extension of the Subject-Matter Basis for Royalties by Intellectual Property

Proprietors— Centering on U.S. Patent Misuse and Antitrust Law

Wang, Li-Dar *
Cheng, Hui-Ching

Abstract

Royalty Agreement which includes unpatented products or licensed but unused
technologies, in essence, illegally extends the scope of intellectual property rights, and
should be subject to patent misuse and antitrust regulations. Common subtypes of such
unlawful expansion are mandatory package licenses and total-sales royalties. Under U.S.
judicial decisions, mandatory package licenses and total-sales royalties apply to different
case law, therefore, courts usually considered their illegality differently. However, due to
their mutual characteristic of expanding royalty beyond the legal scope, there is inevitable
need of constructing a unitary model to evaluate the validity of these acts. This article tried
to set up a new set of considerations by extracting common elements of mandatory
package licenses and total-sales royalties, which include “mutual convenience”, “freedom
of operation”, and “anticompetitive effect of restrain competition and innovation”, then
further conclude four key factors for judging the legality of extending royalty bases in the
subject matter aspect. Through the lens of this new set of considerations and judging
factors, there arises a clear discrepancy in the possibility and strength of being illegal
between the two subtypes under competition law, which also explains the different results
in U.S. judicial practices.

Keywords: Package License, Total-Sales Royalty, Patent Misuse, Tying Arrangement,

Technology Licensing, Philips Case, Patent Pool, Competition Law.
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