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Traditional Knowledge (TK) owned by indigenous peoples and local communities has been
widely acknowledged essential to the local peoples. TK may contribute to the development of
biodiversity, cultural expression, medicine, and industry. Evidently, multinational biotech companies
are inclined to avail TK as a means for research and development that may result in the grant of
patents while they are engaging in bio-prospecting abroad. The usual vacancy of a proper mechanism
on benefit-sharing has seriously damaged the right of TK holders. The protection of TK has become
a major focus of the international community. The task may inter alia involve three aspects: the
conservation and utilization of biodiversity, international human rights and intellectual property. A
number of relevant international institutions have been conducting law making process.

The three-year project like previous research that takes into account of globalization and
localization studies the international law-making of TK protection. Apart from exploring the legal
implications embodied in these international instruments, the project aims to analyze and compare
the background, and merits and flaws of leading nations’ legislation, such as Peru. The project may
contribute to the establishment and adjustment of our country’s policy and law in this regard.



Keywords: Traditional Knowledge, Indigenous Peoples, CBD, Intellectual Property Rights, WIPO,
WTO, TRIPS, Human Rights

B2 oL ENREER RD iR A RBFRIBFRIEFOAFRBT R
B i BIEE LA o A1 0 T B (tradltlonal knowledge) | » Ak & IR fE2 T
P dp LA {r 3 A3 (indigenous peoples and local communities)ch— fEESAf 32 Foids - @ 45 %5
E RLE-FRERAOR FF FTRMTFB N h- 24 B8N R R RaB{ 8 3
BAFZHHF N FFEICFTAHIL %ﬁ* : B 48 £ 17 (collective creation) ~ ¢ B jp i@
(transmit orally) ~ " per B 5 & 12 2§ B> 5 2% 38 %R ¥ (group owned) & boieiig i B 4 B
?%%ﬁﬁi%ﬂﬁé%%iﬁﬁ’ﬁi%*&%ﬁ’i* FITRAL - wo e = 5 BRALE 5 F
M2 KA 37 54 2 @amanR fo FU AR S Y Rio (e RS SR AR
féﬁﬁﬂm%wﬁﬁﬁﬁé’n4ﬁ$%#%§i£W?méé’ufx¢fﬁﬁéﬁé%
B o

PR B2 P EIE 2K BREG PR A8 A ’]‘ Bl
BRI M AR A B TR R F R TR A1 SRS s
TR RS ET o - L B AR & 0 A g /Tjt,ji/[qf\lgff'_—‘_ﬂ"“ 4 $ig 8 _,)E,‘(ml% B oo F]pt

mh & R 21992 & e T A 5 ke 2 5 (Convention of Biological Diversity » f§ #CBD) ; » 12
29 & Pifc R 2 (FAO) - ¢ 1202001 + - 7 sl ifen Mo L 25 B B X RASEY
(International Treaty on Plant Genetic Resources for Food and Agrlculture ' [ fEPGRFA) | » 4 &
HERGE 2 P 52 R GRBE R R @ SRl # Y CBD % 8i )i { A2 420
W ?’\Z@;i’ﬁ TFF AR AR AR, TP R H ;; LT L 3m s g RE B
A o

FAEZBE R f  RAAR R ARy PiE < p Ry 2 Lfdfatiad » B3 EHGN 8y
FEPRDEAALFRBT RS AAT FIRLIM G ASFTRME BATBHE AL

ﬁﬂﬁ%éaﬁo@aaéﬁ&%ﬂiaﬁnzi#ﬁﬁﬁﬁﬁﬁéku%ﬁ%ﬁ%%ﬁ%
o 5o BRI - BB S F B iEd A L A drendeay 2 B A {8 0 T E 4k
”%%ﬁ%’ﬁ1%W%@@@mU% TRE P Rz gp s 2 5 o AT E WY

|0 Fhd R LRI R E e e LR LA SRR AR R LR e

E?“ AF T ERAE B R L e R ] %
@“*ﬁ**owﬂ’@n2® Lk P T L - Y LT AR RGBS LT
Lo FRELRAA DL FRER Y fE - FBALE S £201089% TH% ¥ 1 2 ¥R
3



*% i 5 (ILO Convention Concerning the Indigenous and Tribe Peoples in Independent
Countries) ; » & fpefpkinh LA @it F2 B ¥ RRERAFZE RS 2975 - 29

FERGERREZXART R 200729 Wi TH & R X &4 {7 7 (The United Nations
Declaration on the Rights of Indigenous Peoples) | P & # & KW h X2 H B4 FHREBEILE 5
BAIR R R RT R T@%rﬂlﬁﬁnnaé%“*iﬁﬂﬁfﬁ B4l 2 7 Rk @ s

TR T Kk EE A R 2 5B S ) e é@ﬁﬁm,@ﬁékwaﬁpzo

oA PFRET R R AR LB R R B S eas s o L B e D
PR 2 AR T4 B T3 BBl R R RN g F A B0 0T B e
ARUTRFPDEIM - R EJIS b BRTRLTE R EF T E AL 2 (patentability) 7 £ F i £
UEMMAAREFREDS SR OB A F4e T2 R T E R A 2% (World Intellectual Property
Organization, WIPO) ; 12 2 T+ % & % ‘= & (World Trade Organization, WTO) ; Ten M &2 7 % 5
M 2_ 7 £ P4 A # 1» 2 (Agreement on Trade-related Aspects of Intellectual Property Rights, TRIPS) |
FREARPEHT L RO HA Lele 2GR RME SIAREARE 2 AREEE ST R LA
B2 3@ °“$ TEFEMAROFERT RSLE BRI AT VR ARERE 2 - BB G
1 B (sui generis) & F iz BRAL 7 B AR R E Mo 2 d L RFEP 2 AT ?
A fREE AT TR AR

() #my B

A E R1EZ AT AAEEFEACBDE WIPOH @ Sk 4i2. ST 5 2 gl o | o
FARBFELNE RGP FFEF G RTR IR DRE R 2 B L(lnternatlonal law-making)
10, fuae g Zv”ﬁ—"r'%% » T HF LR ERBT 0 W4rCBD B g LR B Ap i
% 2 ® P en¥ % (Draft Elements of A Code Of Ethical Conduct to [Promote] [Ensure] Respect for
the Cultural and Intellectual Heritage of Indigenous and Local Communities Relevant to the
Conservation and Sustainable use of Biological Diversity) » 178 p 8(j)2. 1 1% | -8 7% &3¢
o TAFET2010E = A E A X R AT RFE St RRER2 2 @ B MIE WIPO
7 4= # ¥ %% | Draft Provisions for the Protection of Traditional Knowledge: Policy Objectives and
Core Principles | » ¢* 52 P % B P % @ SLeiian> 2 5 0¥ & i £ >0 7 14 (defensive
approach) - A &k &_F P { f &1 (positive) ik » i+ # i Bie

-\-*\
_Ps-

IR BRTBIEREY GEA R PREEA N ER AR T RN PE 2T
Iﬂu"fﬁ (softlaw) 2 71 % (hard law) » B2 2 g ik 5w » §F R EFRF4 > & F 4 %ﬁ*
AR R EEIEMT Y o B g e g el * ¢ F AR P WML E &R 2
S I s \ﬂfr‘—?‘ﬁl'iﬁﬁﬁ]“"? If“ﬁ%—rmﬁ?ﬂl‘ PRz FRPN 3 ’%71 k@*ﬁ“ﬁﬁ 4izf*5h=

ey

7 B
#J

8

i)

Y- 235 A F B AB SRR ARG ER R 2 B Fo 4ris & E R 2 /P2
FI5 02445 0 FAB 81996 # B 4 £ 0 B suaeskerpT 70 2220024 3 F B PP ORGE @ M aeah 2 4p



Bz 4> ¥y e k2l .“fuﬁrrﬂ#g&ééiﬁgi Frctsh o B REL B RS 132%.1147'
RO BB E R TR REE Y > 2 WA HER RS AAE JIE
TRERERERAANAELARE > AREZRACZIHZEARE A E IR RERIE -
AR E R FS A PTRE R 2R Y B R L B SRR
W BEARENEREFEMARZZFE TRV RIEFR N2 ZEFTE > LN
RAREFFREGTRZ ]2 AH - mam2 BH PP ERPELHE -

o

e

(2) = fooFs

Rtk sz FApPpTH o Baozdphlapti 0F PR IEC- KL
(http://seed.agron.ntu.edu.tw/IPR/) » 3% T iz B v A FIET ~ 2 5 § i~ B i@ 2 f@#
FAEEARR T x> WG S w%‘?—‘%rs Laird, 2002; G. Dutfield, 2004; C. McManis, 2007
%¥’%*@W%%¢?ﬁﬁz”iﬁ‘Wm“mﬁﬂﬁm’?Uwpi“im%a?%
WM BN TREEORE 2 AR > TR RRTRIRGERE LT A R
TR R AR RBRGT R RS R o ARG B g ] it

mawhm1

peh s T e 22007110 BT R AR EGLAA S S P BREEER  F I 2R
FROFRARE - FMENBRRL X R AL TRBIT R RTRGER ST UE LT
i % o

A ARG IR 2R LAV EEE Y
PR RAe P EREARED A R 2 R L
EEELR N R Y S

LR TR B W
LSRRl o rﬁl?h'& £ ﬂlpwp;g =S

Mw

(w) 7y iz

AL iR IR oML 2 EHE S AR A
M1 ITE R R ARG EREF AL UEARRLFY
# AT

1. é}?&ﬁﬁ%/’a\ﬁ

FEER S LR Aﬁ&@ﬁ-%cm)wmomno PR 2 MEEEY R
%Wmmw%m??,Ax TR AR A s R T RIFES

i* RS F7
E¥ G GRS TR BRGS0 N EAT o SRR

(1) A2 2 B RS RM e B RmBRITY 2 2 e g2 o



(2) 447 & B % $o0 1 o R AT 2 2
p
(3) %ﬁ;‘f——} ilfa]x?rsif—ﬁ%‘ EL}? b%WKT/f -’gﬁ’ﬂﬁ:'il— \‘W’ ¥ f’?'ri °
CHECACETS R

FrBaREAINE > UMM L VR R ,f{f_]_*rgﬁk;rﬁg s B RN E )
R T

4, A Rt 32 4p Bl W“ﬁgvi’ F ]T:‘]‘—:L"I/ v B R ﬁiﬁq“?r’fﬁf_ﬁ‘%‘i?‘fﬁ“%&i’s}\%

fﬂbﬁmﬁ’#Wﬁé{.CBD*%]@%W@%VWﬂD#@ £ % F ABSHh (T B Ff
(Working Group)# % § CBD % 8ifjt<ha 'Ffﬁl% 13 s 0 A% - R %4 (international
forum)z ¥ sc & A3t F K ACBD g R - B > 7 EIF %7}9 B TR EITLE ﬁ*CBD
FORFE S SR Mg Bt G i TE TR B 235 P o P RS
AL

(1) B* 2%
1.CBD
(1) 1 iv3+ 3

2000 # 5 7" > BHEF 5 XX ARV AFTE 8 E()HE MM IER 21 v F
(Programme of Work on the Implementation of Article 8(j) and Related Provisions of the
Convention on Biological Diversity» fj fi 1 Tt E) R A € R B = R a2 K

1EFFARPEEIAEFEY 8E()AE H i B AL AP B i 2 tu;&]t\sp LR EF

PREGBENOT EREREF NI EFRRAOANE FEAFEL2ASE - HIE R -
VERE éf‘ 43 (¢ FHEFL ) 22 Foonk FEIFPEHRGED ?u%\?féé’ﬂb“r}a Fe b s = »
Bl ERRT L AR N2 oBREFREE CERER P HI QLN 2 S HRE
RE R B AT :% B2 Y %4 - R P~ (holistic approach) » 12 2 ¥4 2 & s
B~ AIRTe Y B2 4B 5w~ IR B-w (ecosystem approach) i T F U Fr 2 A 4
?ﬁﬁ’i/‘$?ﬁ§4#7m”:l‘ﬂ?hmiigkﬁﬁ7@ﬁ%%\@rﬁﬂwﬁ
A5G F % L L (prior informed consent or prior informed approval) -

lfﬁLépﬁéﬁHa&’aww.&wuxmeﬂs‘:-\&xn 2 R A S8

(participatory mechanisms) > ¢ R ﬂ}@f;@ BAf & s s R 2 e R AR 7
PR GO 2 SO R ARF BRI REEEF AL TR L D s 2T I E A S
1 e ERE BT 22 ﬁ s 3 NN AR RANE R ARET LS
T RIRTE Y A 2 JIE S CEEWA AT e R RELAE FEAFE 1%@':}%1%5;'1
RERNUFTFRHFREEILALRFTARAT AL LN SRR EIAERE e 2R

#
L

L 1‘“

! COP 5 Decision V/16, para. 1, available at http://www.cbd.int/decision/cop/?id=7158 (last visited May 29, 2009).
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2 COP 6 Decision V1/10, C, annex, available at http://www.cbd.int/decision/cop/?id=7184(last visited May 29, 2009).
® COP 8 Decision VI11/5, para. 3,5,6, available at http://www.chd.int/decision/cop/?id=11017(last visited May 29, 2009).
* COP 9 Decision 1X/13, at 63-80, available at http://www.cbd.int/doc/decisions/cop-09/full/cop-09-dec-en.pdf (last
visited May 25, 2009).
® Sec.2, para.2, at 11.
® Article 15. Access to Genetic Resources, available at http://www.cbd.int/convention/articles.shtml?a=cbd-15 (last
visited May 30, 2009).
" UNEP/CBD/COP/DEC/1X/13, para.14, at 14, available at http://www.cbd.int/doc/decisions/cop-09/cop-09-dec-13-
en.pdf (last visited May 25, 2009).
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2. WIPO

WIPO *+ 2002 # == T EMAR - REFTh - BRoad B2 @RV G225 rL R ¢
(Intergovernmental Committee on Intellectual Property, Genetic Resources, Traditional Knowledge
and Folklore, 4 1GC™) » 12 iase T @ F kB~ &2 4] ¥ & % (access and benefit-sharing) - #

® 1d, para.11, at 13.
° |d, para.17, at 14.
10 |d, para. 11, at 13; para.16, at 14; para.21, at 16; para.27, at 17.
1 |d, para. 16, at 14.
12 |d, para. 18, option C, at 15.
3 Id, Sec. 1 para. 1, at 11; para. 32 at 18.
™ COP 9 decision 1X/13, A, 3, at 63.
> Matters Concerning Intellectual Property and Genetic Resources, Traditional Knowledge and Folklore, WO/GA/26/6
at 4-5, para.13-19. available at http://www.wipo.int/edocs/mdocs/govbody/en/wo_ga 26/wo_ga 26 6.pdf(last visited
May 21, 2009).
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ﬁr‘,ﬁrr}l\,:-@%iﬂ}ﬁ _’?}_ » Fopk R & ‘E"ikF'*?r- »2_ & 1T & o

AP T B BT A R T RO ATEMAES v R IR
PAORER B R LR LR T YA *5#’%4 *ﬁ B R AR R 0 T S ArEs AT
FAZELERT L D RS X RPN F RE P I iEE(defensive approach) » i &
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3. 4&d 127811 % %

#% & ¢ 27811 ;2 % (Regime for the Protection of Indigenous Peoples' Collective Knowledge

16 COP decision V1/24, C, para. 4, available at http://www.cbd.int/decision/cop/?id=7198(last visited May 21, 2009).
17

Id, para.10
'8 Report of the Intergovernmental Committee on Intellectual Property And Genetic Resources, Traditional Knowledge
And Folklore in its Third Session, WIPO Doc. WIPO/GRTKF/IC/3/17, para. 65, at 20, available at http:/
http://www.wipo.int/meetings/en/doc_details.jsp?doc_id=2223 (last visited May 21, 2009).
Y erge e > ol R http://www.wipo.int/tk/en/consultations/draft_provisions/draft_provisions.html ( /% 2E

HHA : 2009 25 H 25 H ) -

2 WIPO/GRTKF/IC/9/5, Annex, available at http://www.wipo.int/edocs/mdocs/tk/en/wipo_grtkf_ic_9/wipo_grtkf_ic_
9 5.pdf (last visited May 21, 2009).

2 d, 1, (ii), at 3.

22 1d, 11, (b), at 8.

Z1d, 11, at 9; 111, art.1.1, at 12.

* WIPO/GRTKF/IC/9/5, Annex, 111, art 2.

% d, art. 7.

% 1d, art. 6.



Associated with Biodiversity, i # 27811 ;% %)27 AR EINEE BB E 2 D R
G EMARL M TR RIFFRL 2 72 A o (National Institute for the Defense of
Competltlon and Intellectual Property, INDECOPI) | #t#|%_» P ehiEz > - T HRER AL B4 F
5tk MAp B @ Suaeihandd R4 & (Sul generis regime) o

L BFih iz R AALRG Y204 3 g2 A f 4 woi(collective
ik 5@k w7 2R PF%*"*"—" s (O)Frik R * FAearif 2 ]
Afe s (CE FH AR R LN E 2 AR (D) iFE g ¥
TARE RO L (@MER G BWA S 2 4cF flE 204 ~ (D & A @ sy
F RSB A GRS A Penth R TR 625 @ f A 13t A 4 en(accumulated)
B m(transgeneratlonal)f CER A T-Xi) R Ak

27811 # % %
knowledge)® » 2 p
’F’ 1l /\ Iz g I\]’I i""

27811 i % - HRAA & TEx2wr ™) 2 T4
gﬁﬁ@@?%%w@ﬁii&ﬁ@ﬁ%ﬁ%%%&W@’%ﬂé%ﬁﬁﬁ’ﬁﬁiﬁﬁﬁﬁ
WERNPPE TG N EFRLE THELSZ R, PR RF
g 232, 2 4 - b B e !€(|n|t|al monetary payment) AR E I E T 5%t

m%ﬁ1|$,|1£¢/‘;§}'§lngﬁg$g -},.33

\

L It T TR 2 TaEzg® TR 1
PR R DV RIS LA R TR B 2 ﬁﬁﬁ“ W
?%’fﬁifrﬁﬂmltﬁ s omPRER Y B AT enE R «”'é"m%r«\; v 2R "Hﬁ)ﬂw’ s
HE R SR S R A A s A AR S B D s b g R T AL 6
%§’i?*ﬂ§¢%@#%°

27811 2 % 52 WA RPA 2 F2 2 4em > H & %
Ao AT F AR %\%Aé‘gxéﬁﬂ’naﬁv“f*’i A
e ;;grﬁgﬁgf#,uﬁgﬁ@;“v;gk FlitZ LR IR e {2V 72202
?‘i‘o
:

%7 ey que establece el régimen de proteccion de los conocimientos colectivos de los pueblos indigenas vinculados a los
recursos bioldgicos (Protection of Indigenous Peoples' Collective Knowledge Associated with Biological Resources)
(enacted on July 24, 2002), available at http:// http://www.wipo.int/export/sites/wwwi/tk/en/laws/pdf/peru_law.pdf (last
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® Law 27811, art. 1.
2 1d, art. 5.
%0 1d, art. 2(b).
1 1d, art. 2(c), 6.
%2 1d, art. 7.
% 1d, art. 27(c), 8.
% 1d, art. 15-24.
% 1d, art. 25-33.
% 1d, art. 26.
¥ 1d, art. 25.
% 1d, art. 27.
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