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Abstract

Traditional Knowledge (TK) owned by indigenous peoples and local communities
has been widely acknowledged essential to the local peoples. TK may contribute to
the development of biodiversity, cultural expression, medicine, and industry.
Evidently, multinational biotech companies are inclined to avail TK as a means for
research and development that may result in the grant of patents while they are
engaging in bio-prospecting abroad. The usual vacancy of a proper mechanism on
benefit-sharing has seriously damaged the right of TK holders.

The protection of TK has become a major focus of the international community.
The task may inter alia involve three aspects: the conservation and utilization of
biodiversity, international human rights and intellectual property. A number of
relevant international institutions have been conducting law making process.

The three-year project takes into account of globalization and localization studies
the international law-making of TK protection. Apart from exploring the legal
implications embodied in these international instruments, the project aims to analyze
and compare the background, and merits and flaws of leading nations’ legislation,
such as Peru and New Zealand. The project may contribute to the establishment and
adjustment of our country’s policy and law in this regard.

Keywords: Traditional Knowledge, Indigenous Peoples, CBD, Intellectual Property
Rights, WIPO, WTO, TRIPS, Human Rights
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11 Jay Erstling, USING PATENTS TO PROTECT TRADITIONAL KNOLWEDGE, 15 Tex. Wesleyan L.
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generation to generation; are generally regarded as pertaining to a particular people or territory ; and are
constantly evolving in response to a changing environment. |
%0 Dutfield, supra note 6, at 95.
%1 The ownership issue plays an important role in the very justification of a possible future traditional
knowledge protection.
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%2 Matthias Leistner, Part 111. Analysis of Different Areas of Indigenous Resources, Section 1.
traditional Knowledge, The Positive and Negative Aspects of Traditional Knowledge Protection, in
Indigenous Heritage and Intellectual Property (Silke von Lewinski ed., 2004), at 49-144 ; Dultfield,
Intellectual Property Rights, Trade and Biodiversity, at 62 (2000).

%% Dutfield, supra note 6, at 95-96.

% David R. Downes, HOW INTELLECTUAL PROPERTY COULD BE A TOOL TO PROTECT
TRADITIONAL KNOWLEDGE, 25 Colum. J. Envtl. L. 253, 282 (2000). ; Anil Gupta, Building upon
What the Poor are Rich in - Honey Bee Network Linking Grassroots Innovations, Enterprise,
Investments and Institutions, available at http://csf.Colorado.edu/sristi/papers/building.html

% Ley N° 27811, del 24 de julio de 2002, mediante la cual se establece el régimen de proteccion de los
conocimientos colectivos de los pueblos indigenas vinculados a los recursos bioldgicos (LAW
INTRODUCING A PROTECTION REGIME FOR THE COLLECTIVE KNOWLEDGE OF
INDIGENOUS PEOPLES DERIVED FROM BIOLOGICAL RESOURCES) (enacted on 2002),
available at http://www.wipo.int/tk/en/laws/index.html (last visited Jan. 16, 2011). [hereinafter Law
278111].

% 4.
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¥ Seeid. Art. 37.
0 Dutfield, supra note 6, at 96 ; Darrell Posey(1995,p.17) :" indigenous singers...may attribute songs to
the creator’s spirit | ; Blakeney(2000,pp251-252) : T If the beliefs and practices if Australian indigenous
peoples are any guide, authorship may reside in ore-human creator’s ancestors...Authorship is replaced
by a concept of interpretation through initiation. |
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1 Cross, supra note 20, at 280.
2 Downes, supra note 1194, at 257 : Jay Erstling, supra note 1196, at 299.
* The majority of “Indigenous Groups in Attendance” at a 2000 UNCTAD Expert Meeting on
Systems and National Experiences for the Protection of TK, Innovations and Practices recommended
that “the current IPR system is inappropriate for the recognition and protection of traditional
knowledge systems because of the inherent conflicts between these two systems...”
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*> Downes, supra note 1194, at 257.
* Cross, supra note 20, at 257,262.
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Erstling, supra note 11, at 300.

Cross, supra note 20, at 259.

Id. at 259-260.

Cross, supra note 20, at 267.

Id. at 260.

*2 1d. at 267.

53 Cross, supra note 20, at 260 ; See WIPO, Draft Provisions for the Protection of Traditional
Knowledge: Policy Objectives and Core Principles, at 88, 94,135,147. WIPO Doc.
WIPO/GRTKF/IC/8/5 (2005). [hereinafter IGC eighth session].
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