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Abstract

There are four main goals of punishment: retribution, deterrence, incapacitation
and rehabilitation. When a person who violated criminal law was punished for his
wrongdoings, we would usually say that justice had been fulfilled and that the harm
which was done to the victim was somehow repaired. But things were quite
different when it came to crimes such as rape or sexual harassment. In these crimes,
if the law itself is gender biased, it could never bring true justice nor could it cure the
victim. Take rape for example, rape was once considered a property crime, when a
man was charged by rape, he would be seen as a thief who had stolen someone’s
“chastity” and thus “devaluated” the victim and insulted the owner of that chastity.
In other words, the crime of rape was never about protecting sexual autonomy, it was
a crime against men, or to be mores specifically, it was a crime against the rights of
fathers and husbands. As for the real victim, the one who suffered from physical and

emotional pain, was never concerned by the law.

The goal of this article will be centered on the concept of chastity, including how
it affects our legal system and what were the efforts made to correct its flaws. In
order to achieve this goal, the following will be divided into three parts. The first
chapter will introduce the functions of chastity in a patriarchal society; the second
chapter will discuss the resistance of feminists and their achievements to reconstruct
the law; finally, the third chapter will focus on the analysis of court decisions which

were made after the rape law reform in Taiwan.

Key words: sexual autonomy, criminal law, patriarchy, chastity, rape law reform
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“The husband cannot be guilty of a rape committed by himself upon his

lawful wife, for by their mutual matrimonial consent and contract the wife

° SUSAN BROWNMILLER, supra note 6, at 15.

" g b e 2 0 “When a man comes upon a virgin who is not pledged in marriage and forces
her to lie with him and they are discovered, then the man who lies with her shall give the girl's father
fifty pieces of silver and she shall be his wife because he has dishonored her.” (Gen. 34:1-31)

' See CATHERINE A. MACKINNON, TOWARD A FEMINIST THEORY OF THE STATE 175(1989)..
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“...a common prostitute must necessarily have greatly corrupted, if not

totally lost, the moral principle, and of course her respect for truth and her

regard to the sacredness of an oath.”
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" Theresa Fus, Criminalizing Marital Rape: A Comparison of Judicial and Legislative Approaches, 39
VAND. J. TRANSNAT'L L. 481, 482 (2006)
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'® Julia Simon-Kerr, Unchaste and Incredible: The Use of Gendered Conceptions of Honor in
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47 Va. Code Ann. § 18.2-67.7: “A. In prosecutions under this article, or under § 18.2-370, 18.2-370.01,
or 18.2-370.1, general reputation or opinion evidence of the complaining witness's unchaste character
or prior sexual conduct shall not be admitted. Unless the complaining witness voluntarily agrees
otherwise, evidence of specific instances of his or her prior sexual conduct shall be admitted only if it is
relevant and is:

1. Evidence offered to provide an alternative explanation for physical evidence of the offense charged
which is introduced by the prosecution, limited to evidence designed to explain the presence of semen,
pregnancy, disease, or physical injury to the complaining witness's intimate parts;”
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People v. Khan, 264 N.W.2d 360, 366 (Mich. Ct. App. 1980).

> Fla. Stat. Ann. § 794.011(5)

Mich. Comp. Law. Ann. §750.520b(1)(¢)

Fla. Stat. Ann. § 794.011(8) Without regard to the willingness or consent of the victim, which is not
a defense to prosecution under this subsection, a person who is in a position of familial or custodial
authority to a person less than 18 years of age and who:

(a) Solicits that person to engage in any act which would constitute sexual battery under paragraph
(1)(h) commits a felony of the third degree, punishable as provided in s. 775.082, s. 775.083, or s.
775.084.

(b) Engages in any act with that person while the person is 12 years of age or older but less than 18
years of age which constitutes sexual battery under paragraph (1)(h) commits a felony of the first
degree, punishable as provided in s. 775.082, s. 775.083, or s. 775.084.

(c) Engages in any act with that person while the person is less than 12 years of age which constitutes
sexual battery under paragraph (1)(h), or in an attempt to commit sexual battery injures the sexual
organs of such person commits a capital or life felony, punishable pursuant to subsection (2).
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% See generally Morrison Torrey, supra note 52, at 41-44.

% See SUSAN ESTRICH, REAL RAPE 60 (1987).

0 2 B4 %2 S Zé‘g:.z, Mo %‘F 4 LY A T EEBRGER o PR ABESE T > 5k

Mackinnon ~ Dworkin % ngk—‘f R ;5:?—"2:3&-;11 4 s e d FREELE 0 TR PR S

ek fg‘rﬁ}ﬂ,\_ﬂrg g w B AR R ET R AR T E Rk PR Fﬁ%fi’%pf? VLEF AR
FIAATEHRFZ -1 o %A CATHERINEA MACKINNON, FEMINISM UNMODIFIED: DISCOURSES

ON LIFE AND LAw 171-172 (1987); Catherine A. Mackinnon, Pornography as Defamation and
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