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Abstract

Applying Criminal Sanctions against Prenatal Drug Abuse to Ensure Healthy
Babies?—the Conflict between the Rights of Women and the Rights of the Fetus under
the Trend of Population Falling

Taiwan's population structure has undergone a great change over the last few decades.
From 1952 to 2005, Taiwan's annual birth rate fell from 4.66 percent to 0.91 percent.
To face the challenge of population falling, government exercises a new policy to
ensure the quality and quantity of the population. By claiming “fetal rights”, Taiwan
Congress tries to apply administrative sanctions against women’s inappropriate
prenatal behaviors such as smoking. To prevent the fetus from HIV-effected, the
Department of Health of Executive Yuan in Taiwan claimed that since 2007, all
pregnant women should receive HIV testing. According to those actions, this research
believes that in the near future, Taiwan government might apply criminal sanction to
drug addicted pregnant women to protect the health of the fetus and to reduce the
infant mortality rate. Similar actions have been taken by many states in the U.S. since
1980s. Prosecuting drug-abused mother raises the issue of the conflict between
women rights and fetus rights. Those who support criminalizing women’s prenatal
drug abuse or forcing them into medical test or treatment believe that those actions are
necessary to ensure infants’ health. Opponents of punitive policies argue that such
policy deprives women of their fundamental right to privacy and personal autonomy.
This research will first apply a critical analysis to the U.S. experience of prosecuting
pregnant women. Moreover, this research will use case study as well as empirical
research to find how drug-abused mothers have been treated or sentenced in the
medical institute and criminal justice system in Taiwan. This research, furthermore,
will apply feminist approach to rethink the payment of using criminal punishment to
protect fetal rights. Finally, this research wants to propose an alternative and
comprehensive approach that helps women both overcome their substance abuse
problems and achieve healthy outcomes for themselves and their children under the

trends of population falling.

Key words: population falling, criminal sanction, fetus right, women right, prenatal

drug abuse
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1. **Code of Federal Regulations Title 7. Agriculture, Subtitle B. Regulations of the
Department of Agriculture, Chapter II. Food and Nutrition Service, Department of
Agriculture, Subchapter A. Child Nutrition Programs * § 246.7 Hd4f 3 AT
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(||) Other documented nutritionally related medical conditions, such

as ...alcohol or drug abuse or mental retardation in women,...history of high

risk pregnancies or factors associated with high risk pregnancies (such as

smoking...) in pregnant women, ...or infants born of women with alcohol or

drug abuse histories or mental retardation.

P

2. Code of Federal Regulations Title 45. Public Welfare, Subtitle B. Regulations
Relating to Public Welfare, Chapter XIII. Office of Human Development Services,
Department of Health and Human Services, Subchapter B. The Administration for
Children, Youth and Families® *%°, 52 § ¥ $J23% F* (The Administration for
Children and Families) ! {7 g ¢ 4 3.3 91 — 2 “Head Start Program” » i%[& ¥+ %
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.. (2) Grantee and delegate agencies must provide pregnant women and
other family members, as appropriate, with prenatal education on fetal
development (including risks from smoking and alcohol), ...

2077 CFR s 246.7
29861 FR 57186-01, 45 CFR s 1304.40
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3. UNITED STATES CODE ANNOTATED, TITLE 15 COMMERCE AND
TRADE, CHAPTER 36 -- CIGARETTE LABELING AND ADVERTISING*”
81333 e r kil f RN RUtier 2 ERHER 0 BE N E S
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(a) Required warnings; packages; advertisements; billboards
(1) 1t shall be unlawful for any person to manufacture, package, or import
for sale or distribution within the United States any cigarettes the package of
which fails to bear, in accordance with the requirements of this section, one
of the following labels:

..SURGEON GENERAL'S WARNING: Smoking By Pregnant Women May
Result in Fetal Injury, Premature Birth, And Low Birth Weight....

(2) It shall be unlawful for any manufacturer or importer of cigarettes to
advertise or cause to be advertised (other than through the use of outdoor
billboards) within the United States any cigarette unless the advertising bears,
in accordance with the requirements of this section, one of the following
labels:

...SURGEON GENERAL'S WARNING: Smoking By Pregnant Women May
Result in Fetal Injury, Premature Birth, And Low Birth Weight....

(3) It shall be unlawful for any manufacturer or importer of cigarettes to
advertise or cause to be advertised within the United States through the use
of outdoor billboards any cigarette unless the advertising bears, in accordance
with the requirements of this section, one of the following labels:
...SURGEON GENERAL'S WARNING: Pregnant Women Who Smoke Risk
Fetal Injury And Premature Birth....

4. The U.S. Department of Agriculture(USDA)#2 U.S. Department of Health and
Human Services(HHS) > 2. «77"Ten-Year Comprehensive Plan for the National
Nutrition Monitoring and Related Research Program?'’” » 7 iz #xSection 103 of
the National Nutrition Monitoring and Related Research Act of 1990 .3 1 - B
HEFADE LB ARAY -

HY - BHREFL Y RS E Pk 52 L Pregnancy Nutrition
Surveillance System (PNSS) » 7= f= ¥ d Centers for Disease Control and

Prevention(CDC) 2 National Center for Chronic Disease Prevention and Health

20915 USCA s 1333
21058 FR 32752-01
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The emphasis is to quantify preventable risk behaviors among low-income
pregnant women such as smoking and alcohol consumption as well as to look
more closely at the relationship of nutritional status to weight gain during
pregnancy and birth outcome.

5. The U.S. Department of Agriculture(USDA)#2 U.S. Department of Health and
Human Services(HHS) % # #’Dietary Guidelines for Americans” Fourth Edition
(1995) % Fifth Edition (2000)32:2 3% » & + éﬁw@ ERS SRR CNPR-IEE A Tt
RPN B RERHEY DA AT T 5 P AR el R AT
Sl % jﬁ 211
The 1995 Guidelines recommended that if adults chose to drink alcohol
beverages, they should consume them only in moderation. The term
""moderation’* was defined as no more than one drink per day for women and
no more than two drinks per day for men. However, the 1995 Guidelines
stressed that many people should not drink alcohol beverages at all, including
children and adolescents, women who are trying to conceive or who are
pregnant, ...

The 2000 Dietary Guidelines contain more specific guidance about alcohol
consumption, and summarize the current medical evidence regarding the
risks associated with alcohol consumption as follows:

The 2000 Dietary Guidelines recommend that if adults choose to drink
alcohol beverages, they should consume them only in moderation.... The
Dietary Guidelines also conclude that for some people, even moderate
drinking is not recommended. Thus, many people should not drink alcohol
beverages at all, including children and adolescents; individuals of any age
who cannot restrict their drinking to moderate levels; women who may
become pregnant or who are pregnant;...

6. USDAZz_Food and Nutrition Service*>* 1993 # = % 7 Special Supplemental Food
Program for Women, Infants and Children (WIC)*'? » H ¥ $3 84 % = Healthy
People 200072 B 1§ 1 32 < IRE B A Y BTV ) B 4o MY A

21168 FR 10076-01
21258 FR 11497-01
2Bl Public Health Service, U.S. Department of Health and Human Services'? RIETRE = 5
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California

1. » 1996 & 9 1 29 p 4 »t2 Health & Safety Code § 349.100%"*, Section 1 of
Stats.1995, c. 194 (S.B.493)® 7|5 #if 'm0 2 LA T F S H IR E F4
TR kg U FRBET LSBT PP o T REA TR
BREFETRKTET R
"(j) Although all Californians may benefit from tobacco education, declining
revenues compel placing a higher priority on prevention activities that reach
our most vulnerable populations such as children, adolescents, and pregnant
women.
"(k) It is vital that scarce revenues be used to meet demands for services in
the most efficient way possible. The Legislature finds that cigarette and
tobacco tax funds can be most effectively used in programs that address more
than one of the purposes specified in the act. Thus, efforts to curb tobacco use
among medically indigent adolescents can be accomplished through an
integrated system of health screening and tobacco education. Efforts to
educate pregnant women and children about the dangers of tobacco use can
be effectively conducted by programs that provide health screenings or
provide outreach services to these populations.
"(0) Outreach is needed to ensure that pregnant women seek prenatal care
and receive education about the dangers of smoking, such as the following:
"(1) Pregnant women who smoke place their unborn children at greatly
increased risk of low birth weight. Babies born to smoking mothers weigh, on
average, 200 grams less than babies born to nonsmokers.
"(2) Pregnant women who smoke are at higher risk for miscarriages and
stillbirths.
"(3) Smoking during pregnancy has been linked with increased risk of

ZHCA HLTH & S s 349.100
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ectopic pregnancy and sudden infant death syndrome.

2. 2003 # 1 * 1 p 4 »cenCalifornia Health & Safety Code § 130100%", Division
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(i) The well-being of California's infants and children is endangered. Each
year, tens of thousands of children are born exposed to tobacco, drugs, and
alcohol. Cigarette smoking and other tobacco use by pregnant women and
new parents represent a significant threat to the healthy development of
infants and young children. Smoking is the leading preventable cause of
death and disease in California.

"(j) Studies published by the American Lung Association state: "*Smoking
during pregnancy accounts for an estimated 20 to 30 percent of low birth
weight babies, up to 14 percent of preterm deliveries, and some 10 percent of
all infant deaths. Maternal smoking has been linked to asthma among infants
and young children."

"(k) Research and studies demonstrate that low birth weight infants are
particularly at risk for severe physical and developmental complications.

"(I) Studies by the federal Environmental Protection Agency demonstrate an
increased risk of sudden infant death syndrome (SIDS) in infants of mothers
who smoke. The federal Environmental Protection Agency also estimates that
secondhand smoke is responsible for between 150,000 and 300,000 lower
respiratory tract infections in infants and children under 18 months of age
annually, resulting in between 7,500 and 15,000 hospitalizations each year.
""(m) The California Children and Families First Act of 1998 addresses these
issues by facilitating the creation of a seamless system of integrated and
comprehensive programs and services, and a funding base for the system
with program and financial accountability, that will:

(1) Establish community-based programs to provide parental education and
family support services relevant to effective childhood development. These

25CA HLTH & S s 130100
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services shall include education and skills training in nurturing and in
avoidance of tobacco, drugs, and alcohol during pregnancy. Emphasis will be
on services not provided by existing programs and on the consolidation of
existing programs and new services provided pursuant to this act into an
integrated system from the consumer’s perspective.

"(2) Educate the public, using mass media, on the importance and the
benefits of nurturing, health care, family support, and child care; and inform
involved professionals and the general public about programs that focus on
early childhood development.

"(3) Educate the public, using mass media, on the dangers caused by smoking
and other tobacco use by pregnant women to themselves and to infants and
young children, and the dangers of secondhand smoke to all children.

"(4) Encourage pregnant women and parents of young children to quit
smoking.

% 2003 & 1 7 1 p 4 »ceCalifornia Health & Safety Code § 1301057 % 25
AN RRE B RAEL AL DR T SN A a7 20008 T L Vil
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(d) Moneys shall be allocated and appropriated from the California Children
and Families Trust Fund as follows:

(1) Twenty percent shall be allocated and appropriated to separate accounts
of the state commission for expenditure according to the following formula:
(G) In the event that, for whatever reason, the expenditure of any moneys
allocated and appropriated for the purposes specified in subparagraphs (A)
to (F), inclusive, is enjoined by a final judgment of a court of competent
jurisdiction, then those moneys shall be available for expenditure by the state
commission for mass media communication emphasizing the need to
eliminate smoking and other tobacco use by pregnant women, the need to
eliminate smoking and other tobacco use by persons under 18 years of age,
and the need to eliminate exposure to secondhand smoke.

District of Columbia

1.

District of Columbia Official Code 2001 Edition § 7-1704%"7 # 2 %_ rg SR 37
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(a) In any place, elevator, or vehicle in which smoking is prohibited, the
owner, manager, or person in charge of the place, elevator, or vehicle shall
post or cause to be posted signs that read, ""No Smoking Under Penalty of
Law", ""No Smoking Except in Smoking Areas", or "*Smoking in Accordance
With Employer's Smoking Policy Only". In any place, elevator, or vehicle
where smoking is restricted, the sign shall include the following warning:
""Smoking causes lung cancer, heart disease, emphysema, and may cause fetal
injury, premature birth, and low birth weight in pregnant women."  Signs
posted shall clearly state the maximum fine for a violation of this subchapter.
Signs shall be visible to the public at the entrance to the area and on the
interior of the area in sufficient number in a manner that gives notice to the
public of the applicable law.

Illinois

1. Illinois Compiled Statutes Annotated 85/4°'% ¢ » f& 4 7= 2 T_F B2 AR chdp
MEi2 BRFEF SIS Epr L Rrf MEFYSHT L H
Hrsa 2 Jlean 5 -

§ 4. Display of Warning Signs

(a) No person may sell cigarettes at retail using a cigarette vending machine
unless a sign with the message "SURGEON GENERAL'S WARNING:
SMOKING BY PREGNANT WOMEN MAY RESULT IN FETAL INJURY,
PREMATURE BIRTH, AND LOW BIRTH WEIGHT" is displayed in plain
view on the machine.

(b) No person may sell or offer to sell cigarettes at retail unless a sign with the
message ""SURGEON GENERAL'S WARNING: SMOKING BY
PREGNANT WOMEN MAY RESULT IN FETAL INJURY, PREMATURE
BIRTH, AND LOW BIRTH WEIGHT" is posted in a conspicuous place
upon the premises.

Kentucky

1. Kentucky Revised Statutes Annotated § 222.037>" 2.4 § B ** 17 1L L2 474 %
FAEH W AREE L s TREGF URFL
(1) The Cabinet for Health and Family Services may establish four (4) or
more pilot projects within the Commonwealth to demonstrate the
effectiveness of different methods of providing community services to prevent
smoking and alcohol and substance abuse by pregnant females; improving

281, ST CH 410 s 85/4
29KY ST s 222.037
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agency coordination to better identify the pregnant smoker and substance
abuser and other females who have smoking and substance abuse problems;
linking with community services and treatment for the chemically dependent
woman, her children, and other family members; and gaining access to early
intervention services for infants in need.

(2) The cabinet may use any state appropriation and any gifts, grants, or
federal funds that become available for the purposes of implementing the
provisions of this section.

Louisiana

1. Louisiana Statutes Annotated Title 47 § 841.17° ¢ » 3§ (2 R.S.47:841(B)(4)*7 %
EenF &9 0 9 29%Fnt b1 3t & Rl HHE T o R 2
FROASAARFEFEY 0 TLRMEHL BYPFTH G T LT -
C. (1) ...and twenty-nine and two-tenths percent of monies collected under
authority of R.S. 47:841(B)(4) shall be used solely for the purposes of funding
for the creation of smoking prevention mass media programs and
evidence-based tobacco control programs within the public hospital system
and the public school system and community development programs directed
at cessation among children and pregnant women and the screening,
prevention, and treatment of tobacco use and dependence among individuals
with diseases caused or exacerbated by tobacco use. The Southern University
Board of Supervisors shall participate in the planning and expenditure of
funds for the creation of smoking prevention mass media programs and
evidence-based tobacco control programs as specified in this Paragraph. ...

Missouri

1. Vernon's Annotated Missouri Statutes 191.725%'# » & J‘\T? FFp 1992 # 1 % 1
Pz iR BF 2 BTG  APE AR M St S 2R F R P h
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Beginning January 1, 1992, every licensed physician who provides obstetrical
or gynecological care to a pregnant woman shall counsel all patients as to the
perinatal effects of smoking cigarettes, the use of alcohol and the use of any
controlled substance as defined in section 195.017, RSMo, schedule I, I, or
111 for nonmedical purposes. Such physicians shall further have all patients

20 A R.S. 47:841.1
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sign a written statement, the form of which will be prepared by the director
of the department of health and senior services, certifying that such
counseling has been received. All such executed statements shall be
maintained as part of that patient's medical file. The director of the
department of health and senior services, in cooperation with the department
of mental health, division of alcohol and drug abuse, shall further provide
educational materials and guidance to such physicians for the purpose of
assuring accurate and appropriate patient education.

Mississippi

1.

Annotated Mississippi Code § 43-13-1177%> 2 *tik & 4541 ¢ |- 3RFF Y 7 5
FREY IR R d L BT Y BT 5 TR z’v’ﬂ%ﬁ,%:%‘a“ﬁfv o

Medicaid as authorized by this article shall include payment of part or all of
the costs, at the discretion of the division, with approval of the Governor, of
the following types of care and services rendered to eligible applicants who
have been determined to be eligible for that care and services, within the
limits of state appropriations and federal matching funds:

(43) The division shall provide reimbursement, according to a payment
schedule developed by the division, for smoking cessation medications for
pregnant women during their pregnancy and other Medicaid-eligible women
who are of child-bearing age.

Rhode Island

1.

General Laws of Rhode Island Annotated** , Title 42. State Affairs and
Government, 42-12.3-3. Medical assistance expansion for pregnant women/RIte
Start® - Fg=F M3 ESHRE 47 250G ﬁﬂ%#ﬁ:ﬂﬁﬁ R N A
VR CAEPFARHSR Y FAE

(e) The department of human services shall provide enhanced services, as
appropriate, to pregnant women as defined in paragraphs (a) and (b), as well
as to other pregnant women eligible for medical assistance. These services
shall include: care coordination, nutrition and social service counseling, high
risk obstetrical care, childbirth and parenting preparation programs,
smoking cessation programs, outpatient counseling for drug-alcohol use,
interpreter services, mental health services, and home visitation....

Arkansas

22MS ST s 43-13-117
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2 http://www.4029tv.com/news/9372396/detail.html, Some Legislators Want to Ban Pregnant Women
form Smoking, Fort Smith, 2006/6/14

60


http://www.4029tv.com/news/9372396/detail.html

61



	新增Microsoft Word 文件 (2).pdf
	新增Microsoft Word 文件.pdf
	訪 談 同 意 書


