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An Analysis on the relationship between
sanitary and phytosanitary import
procedures under the SPS Agreement of the
WTO and the Advanced Informed
Agreement procedures of the Biosafety
Protocol

Yu Wen-Chen Shih

Abstract

The impact of genetically modified crops on food supply security and on the
environment has been an on-going debate. From the viewpoint of biodiversity
conservation, the Biosafety Protocol provides procedural-based rules to regulate
the first transboundary movement of living modified organisms (LMOs) through a
set of advanced informed agreement (AlA) procedures. On the other hand, the
Agreement on the Application of Sanitary and Phytosanitary Measures (SPS
Agreement) of the World Trade Organisation (WTO) authorizes its Member to
promulgate sanitary and phytosanitary measures to protect the domestic
environment. The compatibility of these two sets of import control procedures
hinges on the relationship between international environmental agreement and the
WTO. The level of import control is also related to how a government plans to
balance the interests of protecting its domestic environment and promoting the
development of biotechnology. All these issues are highly controversial and
attracted keen debate amongst scholars and practitioners. This paper will focus on
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the procedural design of these two sets of import control system and seek to avoid
potential conflict between these two regimes by proposing a set of procedures that
can meet the requirements under these two regimes. Meanwhile, the Biosafety
Protocol authorizes Parties to conclude bilateral, regional or multilateral
agreements with non-Parties concerning the transboundary movement of LMOs.
Taiwan is not a Party to the Protocol. This paper, thus, will discuss possible
strategies Taiwan may adopt when facing such negotiation.

Keywords: living modified organisms, World Trade Organisation,
Agreement on the Application of Sanitary and Phytosani-
tary Measures, Cartagena Protocol on Biosafety, import
proceduresof genetically modified crops
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Protocol on Biosafety to the Convention on Biological Diversity » I'| ™ ALz ¢

' 1%3#@[%5@““11‘4‘ FIIRRY Elfja’sr'[\ekgﬁ%?a‘ﬁi' (living modified organisms,
LMOs) Zpﬂwe— [aw L RS TR R R 2
Eol i;g%w 2000 = FIH ] Jmﬁ; PrARIE 2 A A
£ FHFMHT 2003 F 9 F] 11 I isro @Jt?mlﬁh&y LMOs ¢ F"* Iﬁﬁ[ IE?] )
s Ml S R T f[ iFU* [Fil & A4 5~ (advance informed agreement proce-
dure » AIA FM-) o IR el st o 2 B Paslic U 2 il st o F%z%
GBI R 238 ol bl A i E‘“’ﬂ] P bS5 (World Trade Organi-
zation, WTO ) W;VWTJ A BIJ?F' rfﬁ?ﬁ?f phaff e | (General Agreement
on Tariffs and Trade, GATT) I'J* T ,QPE[!,ZL‘;:“ ﬁ%ﬁ?@?éﬁ@%%@ﬁ%@?ﬁﬁ%&
E (Agreement on the Application of Sanitary and Phytosanitary Measures »
SPS fg1t:) Pt s - P Py 558 el [k RE -

FI WTO 5% ~ SPS i 351 i » ﬁﬁ?‘)ﬂ%i—jﬂﬂ GATT 57 20 %87 1

Cartagena Protocol on Biosafety to the Convention on Biological Diverisity, Jan. 29, 2000,
39 ILM 1027 (2000), available at <http://www.biodiv.org>.

A2 B LT TS AN 41 g LMOs (LMOs for food, feed and
processing, LMO-FFP) » i & & F] 5 @ &k T3 T - LMO-FFP £ 7 3 * AIA
AR A BRI 1 FDHBECARR > d WA HRIOEEEREET Y D
FHLMA > A EREE B anET ARR > FP o AR - LMO-FFP 4~ & 2 3
e Yo

Agreement on the Application of Sanitary and Phytosanitary Measures, Dec. 15, 1993,
reprinted in The Results of the Uruguay Round of Multilateral Trade Negotiations: The
Legal Texts 69 (1994).
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¥ [EJEHJ%%F FIES e F?ﬁﬁ&ﬁg ZEE%& WTO F" mrE F
B TR fRURUR [ R JEIFS {1 5 1 9 [R5 H ‘L‘JF?T SPS
BV ERL I LI ) ST I 4o i ﬂw “@wﬁﬁ’ﬁ“%w
AR SR S AR 1 BRI i

[ BT LMOSs U] Il ALA FHRL D €757 SPS (i it |
ESHB -

WS T SRR iﬁ%zé?}? SPS o it
ST S ] A = F%ﬁ"fﬁﬂj%r[w TR 7 3 2 20 AP o 2 R
IO RS ST E"ﬁ’W'JtFJﬁFE'I*L'*’JT'J P IR
SR (precautlonary principle ) 7 2= il fraenh® &[T iy i
fily ﬁﬁpm » F AL BRI = B ERR O P LA

See, e.g., Laurent A. Ruessmann, Putting the Precautionary Principle in its Place:
Parameters for the Proper Application of A Precautionary Approach and the Implications
for Developing Countries in light of the Doha WTO Ministerial, 17 Am. U. INT'L L. REV.
905 (2002).

See Aaron Cosbey & Stas Burgiel, The Cartagena Protocol on Biosafety: An analysis of
Results, INTERNATIONAL INSTITUTE FOR SUSTAINABLE DEVELOPMENT 5-6 (2000), also
available at (visited July 18, 2003) <http://www.iisd.org/pdf/biosafety.pdf>.

See generally, Vern R. Walker, Keeping the WTO from Becoming the “World Trans-
science Organization”: Scientific Uncertainty, Science Policy, and Factfinding in the
Growth Hormones Dispute, 31 CORNELL INT’L L.J. 251 (1998).

" See Sabrina Safrin, Treaties in Collision? The Biosafety Protocol and the World Trade
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see generally Terence P. Stewart & David S. Johanson, The SPS Agreement of the World
Trade Organization: The Roles of CODEX Alimentarius Commission, the International
Plant Protection Convention, and the International Office of Epizootics, 26 SYRACUSE J.
INT'L. L. & COM. 27 (1998).
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12 WTO Appellate Body Report on EC Measures Concerning Meat and Meat Products

(Hormones), WT/DS26/AB/R, WT/DS48/AB/R (Jan. 16, 1998).
WTO Appellate Body Report, Australia-Measures Affecting Importation of Salmon,
WT/DS18/AB/R (Oct. 20, 1998).

13

% wro Appellate Body Report, Japan-Measures Affecting Agricultural Products, WT/DS76/
AB/R.
15 Mz N SR SEE (:f::uj—i’\g’;%g”{g; %) ¢ 3 3F S ?‘;};Je? 3

4 0 %2t Joost Pauwelyn, The WTO Agreement on SPS Measures as applied in first
three SPS dispute, 2 J. OF INT’L ECONOMIC L. 641 (1999); Reinhard Quick & Andreas
Bluthner, Has the Appellate Body Erred?, 2 J. OF INT'L ECONOMIC L. 603 (1999).
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See supra note 2, Annex V “Draft Protocol on Biosafety” UNEP/CBD/ExCOP/1/L.2/Rev.
1, 23-48. 4ol g/ =¥ 7 i\ pAY RG22 F 2 et <http/www.biodiv.
Org>.
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24 Shih, W-C., Taiwan and the 1992 UN Convention on Biological Diveristy, paper presented

at the 2000 Annual Meeting of the Law and Society Association, Miami Beach 26-28 (May
2000) (on file with the author).
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