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The Development of the Role of
Science in Environmental
Protection Law

Wen-Hsiang Kung

Abstract

Science has an important role in enacting, implementing, and enforcing envi-
ronmental law. Science can be used to restore the public confidence in the agency
and provide good rational for its decisions. However, environmental issues are in-
terdisciplinary in character and raise a variety of legal, social, economic, and ethi-
cal questions. These conflicts are not easy to be resolved only by science.

In the 1960s, Rachel Carson had questioned the government’s manipulation of
science to support the toxicological safety of pesticides, which therefore launched
the beginning of the environmental movement in U.S. Even today, the continuing
debate on regulatory reform has not yet reached consensus on how governmental
institutions and procedures should be structured to make decisions better and more
broadly acceptable for environmental protection.

When science has been playing more important and complicated role in deci-
sion-making, what should we do to right the wrongs of the pasts and better envi-

ronmental protection for our future? In this paper, 1 would like to discuss the role
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science plays in environmental protection and propose suggestions for its future
development. As | believe, this study focusing on U.S. legal perspective will be

definitely helpful for our environmental protection in Taiwan.

Keywords: Scientific Uncertainty, Variability, Risk Assessment,
Science-based Decisions, Procedural Values
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RACHEL CARSON, SILENT SPRING (1962). See also Donald T. Hornstein, The Data Wars,
Adaptive Management, and the Irony of ““Sound Science”, in RESCUING SCIENCE FROM
POLITICS: REGULATION AND THE DISTORTION OF SCIENTIFIC RESEARCH 103 (Wendy E. Wag-
ner & Rena Steinzor eds., 2006).
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See NATIONAL RESEARCH COUNCIL, UNDERSTANDING RISK: INFORMING DECISIONS IN A
DEMOCRATIC SOCIETY 11 (1996).

?ﬁ—‘ﬁ# o AL FIRBE RS 0 TRBM T S R PE AR TR E TR R
e Tk Rt £HFRETEHORGE B R D e (uncertainty ) o
See Wendy E. Wagner, The Science Charade in Toxic Risk Regulation, 95 CoLum. L. REV.
1613, 1617 (1995).
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- 4% BB H hf s o Wendy E. Wagner 2 { E &3 4p > & FI15 Frcip b v 1
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Lochner v. New York, 198 U.S. 45 (1905). % #73} <7 Lochner pedp » 4 B € “74] 2 sHAT
Bk EHR ARSI d A G TR > 2 R B 2R AR R R OR
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See Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 653-54 (1952). i+ R | &
18 ke 2 fraril o See also Chevron, U.S.A,, Inc. v. Natural Res. Def. Council, Inc.,
467 U.S. 837 (1984); United States v. Mead Corp., 533 U.S. 218 (2001).
See Andrew J. Miller, Note, The Food Quality Protection Act of 1996: Science and Law at
a Crossroads, 7 DUKE ENvVTL. L. & PoL’Y F. 393, 396, 402 (1997).
NATIONAL RESEARCH COUNCIL, THE FUTURE ROLE OF PESTICIDES IN US AGRICULTURE 24
(2000). B &ehgr A MR (T R P A > fLd BT A2 RER ST R o FARE
e bR RR 2 ERWEPRS AL BRI DPT b A H ) R R
FRFLAPPERE LS AL RFGRY LR LT P TRARS
—%"i 3o f PR - AEFFA L ARG T EE A e T T moip 4
LSS Sealo gl oF R N ERE AR S I Miip'ff b - See id. at 25.
Yok H A A BRH R KRB 1 2 @-’ib)l% » 3t 1943 & 7] 1944 £ & > DDT
BEAITRR LR o LA %rﬂ@%’% PO oW FIFE 2ok
1> DDT @ 5 % %R 2@ * o See NATIONAL RESEARCH COUNCIL, ENSURING SAFE
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FOOD FROM PRODUCTION TO CONSUMPTION 24-25 (1998).
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P Jackson A HERS Youngstown — P[RRV ELGL ,ng[ﬁﬁl;ﬁr fE
L (S PR AR ] R R i A
o R BRI T 1 Flﬁ%ﬁﬁﬁ PRI T ik S, T T
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NATIONAL RESEARCH COUNCIL, supra note 14, at 22.

See Les v. Reilly, 968 F.2d 985 (9th Cir. 1992). i Fedq ! > Delaney ik 4k chd] & >t »
TP R RBR GO 22 FF AT, T ERRS TS
o AR R A AR o TRIEIRFE TISM LR TR b R 2R
iR o RiEfee R FRAZEIRULE VBT AL ZF P 0T A 2 L
FRCHM o 4 R Pmmﬁlki See id. at 989-90. See also Public Citizen v. Young, 831
F.2d 1108 (D.C. Cir. 1987).
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18 AMAN, supra note 7, at 22.
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4172 (the Toxic Substances Control Act) 12 2 #gq&% *& 4~ #8:2 (the Endangered Spe-
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22 KLINE, id. at 99.
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73, 82.
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33

See Chevron, U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837 (1984). 4c# #1
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See also AMAN, supra note 7, at 30-31.
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34 See KLINE, supra note 21, at 102-03.

% AMAN, supra note 7, at 30, 34.
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:: AMAN, supra note 7, at 36.
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47 Natural Res. Def. Council v. EPA, 824 F.2d 1146, 1165 (D.C. Cir. 1987).
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Setting an Anti-cancer Policy: Risk, Politics, and the Food Quality Protection Act of 1996,
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See Frank B. Cross, The Consequences of Consensus: Dangerous Compromises of the Food
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NATIONAL RESEARCH COUNCIL, supra note 50, at 11.

Id. at 13-14.

Shapiro, supra note 42, at 1089.

John S. Applegate, Comparative Risk Assessment and Environmental Priorities Projects: A
Forum, Not a Formula, 25 N. Kv. L. Rev. 71, 85-86 (1997).
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Shapiro, supra note 42. See also NATIONAL RESEARCH COUNCIL, supra note 50, at 22.
Shapiro, supra note 42, at 1089-90. See also Proposed Guidelines for Carcinogenic Risk
Assessment, 61 Fed. Reg. 17960, 17964 (proposed Apr. 1996). T 5 43t b ' #%= % £ 3% en
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pF - See John S. Applegate, A Beginning and Not an End in Itself: The Role of Risk As-
sessment in Environmental Decision-Making, 63 U. CIN. L. Rev. 1643, 1656 (1995).

Holly Doremus, Using Science in a Political World: The Importance of Transparency in
Nature Resource Regulation, in RESCUING SCIENCE FROM POLITICS: REGULATION AND THE
DISTORTION OF SCIENTIFIC RESEARCH 143, 153 (Wendy E. Wagner & Rena Steinzor eds.,
2006).
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80 Wendy E. Wagner & Rena Steinzor, Conclusion: The Imperative of the Principles, in

RESCUING SCIENCE FROM POLITICS, REGULATION AND THE DISTORTION OF SCIENTIFIC
RESEARCH 281, 296 (Wendy E. Wagner & Rena Steinzor eds., 2006).

John S. Applegate, Worst Things First: Risk, Information, and Regulatory Structure in Toxic
Substances Control, 9 YALE J. ON REG. 277, 282-83 (1992).

FiEEM R AL o E R o o AP E 2 Fe M- fas 2 (race to
the bottom) - Holly Doremus, Scientific and Political Integrity in Environmental Policy,
86 Tex. L. Rev. 1601, 1639 (2008).

Id. at 1638.
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84 Shapiro, supra note 55. See also Wendy E. Wagner, The “Bad Science” Fiction: Reclaim-

ing the Debate Over the Role of Science in Public Health and Environmental Regulation,
66 LAW & CONTEMP. PROBS. 63, 72-73 (2003).
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ner & Lynn Blais, Children’s Health and Environmental Exposure Risks: Information Gaps,
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(2007).

Shapiro, supra note 55, at 238.

Shapiro, supra note 42, at 1090.

Edward M. McDonald, Jr., Note, The Food Quality Protection Act of 1996: By Removing
Chemical Irritants from Our Environment Will It Generate Trade Irritants to Replace Them,
25 WM. & MARY ENVTL. L. & PoL’y Rev. 749, 780-81 (2001).

Thomas O. McGarity, Defending Clean Science from Dirty Attacks by Special Interests, in
RESCUING SCIENCE FROM POLITICS, REGULATION AND THE DISTORTION OF SCIENTIFIC RE-
SEARCH 24 (Wendy E. Wagner & Rena Steinzor eds., 2006). 2 =73t £+ L & ez & >
FIH S 5 SRR aopER TR R o 2 Y 3 93 0 T corpuscular

85

86
87
88

89



¥ v A AR E B ) Stk & 157

G f' pﬁ,lpwﬁuﬁ JH o

P PG AL variabilty) S RURISFANL TR
[ o A EL’[@#’u@ﬂ&%% NN i e N TS EJ"EI
i B Wimw~@%ﬁﬁVm*ﬂ fi o kL g OB
ﬁ’WM@Wiﬁﬁ%du°@i%W@&%M®@HE¢MW%
Wi Eﬁ%wn%%%’%ﬁﬁﬂJ%ﬁﬂ@ﬁﬂﬁ@%ﬁ**%%ﬂ%ﬁ
i R DA EJEC’J@“FE%’%’J%M °

(90T > AR~ JGIRE - (RLBpDT - Gl o 1) pRRRE - -
HUR| SEFRER IV AYT TR i 1 D ﬁ’sl{iﬂj B fﬂiﬁﬁf N ARV o P
RS SRR PR T R T IRRRR O 5 L AR 53
Www"wgﬁﬁgfm&ﬁﬁm%omfﬁmﬁ%}ﬂ@m%%ﬁﬁ%
TR CPRALE TP RA) - * A IR I T
[I9F G 81 o ) 2 a3 47 AT B9~ 4+ Caverage person) H ¥FRL

g

approach ; » ’T} L H A M L R ERRIRE e LA 0 2 R R e
LRy o Pk P B F R B g L8 K il * o0 Tweight of the evidence |
350 RGFE T HETOTH AP B e F T - Seeid. at 25.

A hen B4 (variability) © & 7 - B R EASRE Y PG L L b o
SFREAE S TR DGR T T AHET R LA REER > LHE S AR FERED
%_- See Kimberly M. Thompson, Variability and Uncertainty Meet Risk Management and
Risk Communication, 22 RISk ANALYSIS 648, 650 (2002).

Id. at 652.

Carl F. Cranor, The Dual Legacy of Daubert v. Merrell-Dow Pharmaceutical: Trading Junk
Science for Insidious Science, in RESCUING SCIENCE FROM POLITICS, REGULATION AND THE
DISTORTION OF SCIENTIFIC RESEARCH 120, 125 (Wendy E. Wagner & Rena Steinzor eds.,
2006).
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