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Distinction between Repair and Reconstruction
of a Patented Product and Category of Cases
in United States

Jia-Lin Chen
Abstract

The purchaser of a patented product sold by the patentee or its licensees
without effective restriction thereon has the rights to use it, discard it, or resell it.
The right to use the patented product includes replacement or modification, but
does not include the right to construct an essentially new article on the template
of the original one. This is so-called the doctrine of permissible repair, which
originates from the patent exhaustion doctrine and implied license. Permissible
repair of a patented product includes disassembly and clean of the product as well
as replacement of unpatented components, regardless of whether the replaced
components are spent or not. Reconstruction of a patented product is basically to
make a new article, after the entity, viewed as a whole, has become spent. The
Supreme Court of United States first addressed the issue about distinction be-
tween repair and reconstruction in 1850, and numerous cases have been decided
in different levels of courts. This paper analyzes the recent patent infringement
cases in United States regarding distinction between repair and reconstruction of
patent products to obtain the guideline.

Keywords: patented product, repair, reconstruction, patent exhaus-
tion doctrine, implied license
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46 Kendall Co. v. Progressive Med. Tech., Inc., 85 F.3d 1570, 1572 (Fed. Cir. 1996).

47
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49

Id. at 1573.
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Id. at 1574-75.

Id. at 1575.

Everpure, Inc. v. Cuno, Inc., 875 F.2d 300 (Fed. Cir. 1989).
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% 1d. at 301,
.

% 1d. at 303,
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Id.
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Co. v. Repeat-O-Type Stencil Mfg. Corp., In nc.%? % #1 Surfco Hawaii v. Fin Con-
trol Sys. Pty, Ltd.® %o - WL -
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BT B U« SR R R R £ R
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%1 Kendall Co. v. Progressive Med. Tech., Inc., 85 F.3d 1570 (Fed. Cir. 1996).

62 Hewlett-Packard Co. v. Repeat-O-Type Stencil Mfg. Corp., 123 F.3d 1445 (Fed. Cir.
1997).

83 surfco Hawaii v. Fin Control Sys. Pty, Ltd., 264 F.3d 1062 (Fed. Cir. 2001).

z;‘ Hewlett-Packard Co., 123 F.3d at 1448,

Id. at 1448-49.
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67
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69
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Id. at 1450.
Id.
Id. at 1451.
Id.
Id.
Id.
Id.
Id.
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74

Id. at 1452.
.
% .
" Surfco Hawaii v. Fin Control Sys. Pty, Ltd., 264 F.3d 1062, 1064 (Fed. Cir. 2001).
%,
79

Id. at 1065.
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8 5ee Wilson v. Simpson, 50 U.S. 109, 123 (1850).
8 \Wilson v. Simpson, 50 U.S. 109, 123 (1850).

87 1d. at 115.

88 4. at 125.

8 4. at 126.
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92
93
94

Porter v. Farmers Supply Service, Inc., 790 F.2d 882, 883 (Fed. Cir. 1986).
Id. at 885.

Id. at 885-86.

Id. at 886.
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Aktiebolag v. E.J. Co., 121 F.3d 669, 671 (Fed. Cir. 1997).
Id.

Id. at 673.

Id.

Id. at 674.

Id.

Id.
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104 1. at 345,
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106 sage Prods., Inc. v. Devon Indus., Inc., 45 F.3d 1575, 1578 (Fed. Cir. 1995).
12; Everpure, Inc. v. Cuno, Inc., 875 F.2d 300, 303 (Fed. Cir. 1989).

Id. at 303-04.
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FMC Corp. v. Up-Right, Inc., 21 F.3d 1073 (Fed. Cir. 1994).
Id. at 1075.

Id.

Id.

Id.

Id. at 1075-76.

Id. at 1076.

Id.
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Id. at 1077.
Id.

Id.

Id.

Id. n. 6.

Id. at 1078.
Id.n. 7.
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124 American Cotton-Tie Co. v. Simmons, 106 U.S. 89 (1882).

125 14 at 91. 2 Bl 3 ;2 2> Aro Mfg. Co. v. Convertible Top Replacement Co.% ¥ 2
oAt en TiERY - ) T o ARG EELEHEF o Aro Mfg. Co. v
Convertible Top Replacement Co., 365 U.S. 336, 343 n. 9 (1961).

26 American Cotton-Tie Co., 106 U.S. at 91.
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Id.

Id. at 93.

Id. at 93-94.

Id. at 94.

Id.

Id. at 95.

Mallinckrodt, Inc. v. Medipart, Inc., 976 F.2d 700, 702 (Fed. Cir. 1992).
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Id.
146 |4
147 General Talking Pictures Corp. v. Western Electric Co., 305 U.S. 124 (1938).
148 Mallinckrodt, Inc. v. Medipart, Inc., 976 F.2d 700, 705 (Fed. Cir. 1992).
1914, at 708,
180 |4,
151

Id. at 709.
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Kendall Co. v. Progressive Medical Technology, Inc., 85 F.3d 1570, 1576 (Fed. Cir.
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