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The Impact of Graduated Response on the Copyright Protection
from the View of Balanced Interest

Chih-Liang Yeh

Abstract

It has been widely acknowledged that disconnection of Internet access is an invasion
of fundamental right. Recently the media and entertainment industries were seeking the self-
regulatory measures or legislation to curtail the litigations of copyright infringement online.
The “Graduated Response” was introduced in 2008 by the right owners jointly with ISPs to
implement the measure of Internet disconnection on the repeated infringers. This measure has
been criticized for it is lack of due process and proportionality. In July 2011, the big labels and
ISPs jointly adopted “Copyright Alert System” and asserted to send multiple notices to the
alleged infringer. In spite of not required implementing the disconnection of Internet, ISPs may
punish accused subscribers by the “mitigation measures.” ISPs are gradually partial to the right
owners due to the safe harbors stipulated in the Digital Millennium Copyright Act of 1998. The
room for users to fairly use and sharing are reduced and thus the balanced relationship among
right owners, ISPs and users has been destroyed. This paper is to discuss how to preserve the
public/private interests of knowledge flow and infringement combat and how to build up a well-

balanced copyright protection, so as to discover the core meaning of copyright.

© Keywords: copyright law, graduated response, three strikes, copyright alerts, DMCA safe
harbors
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158 BB 4 S BT b P 8 2L 2 EEREIR AT (B Napsterit) H 45 Z 0 %) $RIX
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HHIBGE ~ W IRE T B R

A SEBIZEF A AT BARE > TS 20075 % RS Bl R N Rl SRR E AT T
HERIWER AN > s3I e SRR & EEREANS - fdF EE 5 2 Al
BRI AR ~ RFEHERESENE BN » MR EE (SUEISPESE)
ELZERE N & TFRIGEIE Bl > PHAE R HEN A FHE 1 {F - 2008412 A EBIIE b &

(RIAA) FikD 25 s P2 PRHS A ME (o FH 20 A TEA T » v ZBLISP S & H A S FER AU T

M =Rk 5 (Three-Strike Policy * BUFEZHK[OIME » [ S f%Graduated Response) '
(RIGHHISPRE S B XA MERE R E ~ BRILEFREZ A » 7 AR B 1 AR5 Ry
PR 5 ARMLFE A SRR R E R AR A REE ~ IBRERSE R 240 - 20114
7H EBIISPEH B AR N AHA S IR T EFREE SR - — H S8R E Mg ik
TR AT REE I DURE BT A » 0 P 20U B U B 2 S (5 i 7 B - S )
ANEEE - BRI AR ZRISPREE 8 1 MRER » (HISPSEE () n] 45 Hi BIAR AR A AL ~
G| RIZREENS B NFREIE - A EISPEE G FHE S HII 19984 £ B T8 F B F
fE1EZ (Digital Millennium Copyright Act, DMCA) *Z M » B2 REGE N MEAIT

FEAKIAUT 1 (notice and takedown ) G » P83k 22125 € B JEAE

1 MR [=IRIGFR —59 > Peter YURUIRERASA ZXiREE ) (graduated response) BREE
RARISPEEEFAENEY NtHE1 BART - BB =NRETEIRVHEE - See Peter K. Yu, The
Graduated Response, 62 FLA. L. REV. 1373, 1379 (2010). {EWilliam PatryZUZBIR%4H M
(7ErSE= 1 (digital guillotine) BBEERARHAERELEENT T BRIV LEIZIEF B & BAGHEESAE
& - See WILLIAM PATRY, MORAL PANICS AND THE COPYRIGHT WARS 14 (2009). &xX
RIIENS2EHEBFRRERL [ ZIRIEN B2 - 2RERBE - (ZOONFHEEEF
BEABT —BEBERBERECEERSK) - (BBEXRZBH) - 1738 - 20095108 » &7 ;
FBNE ~ £XFE (2010) » (EFEBREE [ZIRME BEER) - BRESAERSEHA -
2010F9H2H - http://www.is-law.com/post/4/545 (last visited Sep. 30, 2011).
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BEAPHHIRR (R 5 33 = IRk ey BB ik LU ISP B W B (LR BREE - M - fE b
Lk R B AR AR » A = SRR AT - SO 2 ] N B O R 22 (R i A
1t s BRI SCIE AR B I A IR AR G E T 0 A - SRR 2 (R RERY 7Pl PRAEHE
SR BN AR - daFET A R R B

T MBS TR N ISR

TEEFHERE R T W 1FZ TEM ] (creation) ~ T#ZHEL  (licensing) ~ THIA
(use) » DU AEAERE I QB ol it 41 BRGH (H i B B 22, 2 & THIAR ] (distribution)
MMEE] (transmission) ~ 4351 (sharing) SF1THR » A LU 2 + 2 22 8l

#oFEAN S FEMEREA (SR ~ h/r34E  intermediary) ~ MER&ARFS P2 (& B
BEFHE o BVUREERS - AR E A Bl ] g IR 3 1 S s R B s e R 0 > I ) 5
[Flf. » MR EEACRS « FZ(EREA - ISPREFH B &HF =44 -

a B VEHEN « EE VRS » S (E NRI=AE(E AR (U et (B VFHEESR
10MRATER ~ B3IRER3AZIR) - Al — A LL R ESEREE B2 N ZBITEARE
DEEFIRE - QIRHEIEEAN CGEEHEESSIRBIR) o BRI R (R R ol & R
TRIMFERENE » BREHIAARIEIN » A LI NS A EEA (EERE
BRI 12062200) o FEAAT BATHI s BEELHER] » sl n] i e pEg B 2

2 Pub. L. No. 105-304 (H.R. 2281), 112 Stat. 2860 (1998).
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> ISPEEE R AL AT - A EAE RIS e < B FE R A
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Flid (FEEFREER BN E FH G EERE) -

EEVERERR T IR A ECRFE AR ZRER » th—OFPRAERIGRAITE - FBIE(E
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BASZHEIPGE » fEaf TEPofby (EERIEE PO EIRE GEF IR T - e H 2
P2PIEFIF A b BT LB T E) ~ TEH ) (EESEEWEE R HEEK - MAm 6
FAGEITSAIEER ) ~ TorEy (GERL— T #loRIE » B (SRER 2 B aGR ) SR
fESERTTENS S ~ FEREREA TSI T - BV ERE NS B DRI R AW E R AR B -
BEE Ve A\ Pl =s R BUM ISP A HU BN & F - BIATBISPREE S FHRICA B U &
AEFTHS 1E BRPR AR 2 =R IGERK > R DUBEIR P2 PR 2 R

= HRIGEER S H R 1 RE AT ISP E AHn] g PR o A R {60 1 55 e — SV R i - i
RHEBIIE 21 & (Recording Industry Association of America, RIAA ) BliHFR RS HE (L&
2200812 AR H - BB E ~ BRIRHEZ B &6 TER (disconnect) ~ A% IEARES » LA
RS 2 ER A P2 PRICHS (R RE (06 FH #2117 AREL 2 SR © H BTRIAAFHHELE @iliras /7 20

4 SEMBRHSEL - (ERABEBP2PEIMETIFEZEFTEH « 2ZE1TR > @B TKE] »

[MNZEREXNRE ) Fi51T - S2EQBRESRRSIHA - (ISPBRAORES(FERILDES

BIMTREARBS) - (EEEFEESZETIASR » 20105108 » §15-16 ©
5 See Sarah McBride and Ethan Smith, Music Industry to Abandon Mass Suits, WALL ST. J.,

Dec. 19, 2008, http://online.wsj.com/article/SB122966038836021137.html (last visited Sep.
30,2011). B REXE ~ INE - HlEE1 -
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T A RE 2 A8 N EET FRERAY SR > (EE R 77 PR s AR A B 5 e AR B - 1
=R R PR —F o S TN FRELTMEH] (alternative enforcement mechanism) ' o ff
FINA ] =R 10K 1F FRWHRE (= HE O & O/ - A DAE RSB T X 230 - AR ISP &
Hia R REE T - B A S E - SRR R SETE - HEFHE A BISPE & 4t
Al AT SRR » ISPREE A G R I e B A REB R E K » B a B Hatdt - LI T
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(—) LR SRIUIBISREH 1~ peiE ~ SR ~ ol vt i B 15 18
B 2B 220095 H 13 Halith MM &g b AIVE < sfm Bl frig k% 1 (Loi

favorisant la diffusion et la protection de la création sur Internet) » Wi /W21 TECHERN [

VERICAT B S R =8 2% ) (1a Haute Autorité pour la diffusion des ceuvres et la protection

6 See Jeremy de Beer & Christopher D. Clemmer, Global Trends in Online Copyright
Enforcement: A Non-Neutral Role for Network Intermediaries?, 49 JURIMETRICS J. 375,
388, 393 (2009); see also Yu, supra note 1, at 1376-77; Gregory R. Hagen, “Modernizing”
ISP Copyright Liability, in MICHAEL GEIST (ED.), FROM ‘RADICAL EXTREMISM’ TO

‘BALANCED COPYRIGHT’ : CANADIAN COPYRIGHT AND THE DIGITAL AGENDA
361(2010).

7 See Annemarie Bridy, Graduated Response and the Turn to Private Ordering in Online
Copyright Enforcement, 89 OR. L. REV. 81, 87-88 (2010).

8 See Kristina Groennings, Costs and Benefits of the Recording Industry’ s Litigation against
Individuals, 20 BERKELEY TECH. L. J. 571, 589-90 (2005).

9 Eliot Van Buskirk, RIAA to Stop Suing Music Fans, Cut Them Off Instead, WIRED, Dec. 19,
2008, http://www.wired.com/epicenter/2008/12/riaa-says-it-pl (last visited Dec.12, 2011);

10 Alain Stowel, Internet Piracy as a Wake-up Call for Copyright Law Makers: Is the “Graduated
Response” a Good Reply? 1 WIPO J. 75, 78 (2009).
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WEERITRF 218 - REEFHER B G#HRIE - 15 ZORISPEE & W = 3L R M 1 & M o
FIRERRSEH (B8133M5%.22) e

e HIIJR B & T B (A R A Y % & > 22010 e T A7 A% i i 2
(Digital Economy Act 2010, DEA) 52 HH @A £ B BEBAO feom il 78 1 T BGE R REM) — IR {5
A HHEEL T RS S AT R EAR R R f5 i (minimum safeguards ) LUK AT E)i&RE E
RIS -

it PU R A A2 201154 F e 2 (E A MR T TSR D SARME ) (B 1EEES - MUE ISP
HEFE P & 2 T @A (enforcement notice) “{IARUER » HEF LG FHEM
BBEBA (Copyright Tribunal ) B3 (R A G E — B LT ook DU ZHHFIGE - 23S
FRIEBTATISPHEE BIRLFHE B & 7 LU » SR IARR AR/ AE A" o {H BB o

11 See Jared Moya, France’ s Top Court Ok’ s “3-Strikes” ZEROPAID, http://www.zeropaid.
com/news/87146/frances-top-court-oks-3-strikes/ (last visited Dec. 20, 2011).

12 MBRESEERSHBATAIRERS - AIEsT4 > H42 -

13 [@LEF - B51 -

14 Digital Economy Act 2010582455538 » S AENEBEATR2003F WA 2155 124AH] ©
BRREENEE MR - 2REBRE » (BB [ #NI#EE A% (The Digital Economy
Act) ] BRIBERFPFEEEITRIGIT) - (@Z=5Hm) - 1088 » 2011578 » B54-65 °

15 BEAABRREBRITERDEZIRERER » BOISPEERLIERE » HISPEELIERE
RECERAEHRFERN » ZBNIDR=—ERBEX : (—) RIRFEEX (detection)

(Z) BEEFN (warning notice) : (=) ¥{1T7#®%0 (enforcement notice) - 2RERIE

(2011) - (HPERFEEZFELABLLIPEERDZRE) » EIFEES > 2011F6H11
H - http://www.copyrightnote.org/crnote/bbs.php?board=5&act=read&id=28 (last visited Dec.

16, 2011).
16 Copyright (Infringing File Sharing) Amendment Act 2011 ss 122C-122F, 122J, 122P.
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() A\ = DASER ~ %% A ol B i 15451

W

TEEB] > RIAAEEFFAETH 2B S HIEEEE 0 =2 BT R A A FIDMCAgE
JEHER T > 15 LUEZE (subpoena) ZORISPEEFIRULFMHEITR A ZIMEE G LFEE" > 1N
3 2 2003 4FHif S aF i b RR R EKGE EERIEBTARIAA v. Verizon"—ZHif5H] » DMCAZS512
1656 (n) H R 75 B A ISPEE B {E M B AR 250 IE B P {E i 8 (conduit) MIEMIME™ » &
RIEBCAE e B 1 E AR ISP & FEFIREE RHIBIE » ISPEEE W IE T [ BAfRy i
% (intermediary) A o JLERRH] T RIAAFE LA ISPE & HUS #HE R HEGT & 2 & &
o Al RIAAFRE IR /T SNUBEE AR A R - [KIi4@ HH BLISPREF I T A 1E » &
R RE 7 AT IR HRIAAR S RER AV IPALIE @ ATISPRE S » ISP HIELZ
RE RS T H =T LR AT BRI G - ME R (A1 > ISPEEERHE B
IR AR o B ATC A KLU 2 R IISPREE BHRER] N ARGE 15 1 R S 2 {d
FFE A& (- HA FRGR o A RAER] =R - SR~ (—) o

17 2RERE » AIIBEE15 °
18 17 U.S.C. § 512(h)(1).

19 Record Industry Ass’ n of America, Inc. v. Verizon Internet Service, 351 F.3d 1229 (D.C. Cir.,
2003).

20 Id. at 12383.
21 Id. at 1237.

22 ANEWWBIE TERZKFI] ( “John Doe” lawsuit) ° John Borland, Court: RIAA Lawsuit
Strategy lllegal, CNET NEWS, Dec. 19, 2003, http://news.cnet.com/2100-1027_3-5129687.
html (last visited Dec. 20, 2011).

23 Mathew Ingram, RIAA Drops Lawsuit Strategy for “Three Strikes” Plan, GIGAOM, Dec. 19,
2008, http://gigaom.com/2008/12/19/riaa-drops-lawsuit-strategy-for-three-strikes-plan/ (last
visited Dec. 20, 2011).
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TEE R - 35 TFRE R = HRIGERET R S BLISPE# Z TR L A 2K E - & (EREiS |
BUHEHREITR - RS EB R4 (injunction) ZORISPREFHUIEMEME Z
MRS o GIANE RBEMINE 2 B [AREBEZRR 55 4 > BORISPZEE UPCERILL ZH i L
PR FRHEI TR o Jeni88—KISPE & Eircom » RISZHIA & VFRERIE R & H AL 23R >
1117 SRR NG AT - Eircom i ZHARIBHZ R 38 HH 2 AR RE BRI T = IR - A5
aa 5 A AGE AL T A A B A - RS A LR B TR e S ROE B - A5
ST o H AR T B AR T = HRIGERA ISR - (97T G & R -

201 1 NIER AR _E3FIARE (Full Federal Court) {ERoadshow Films Pty Ltd v. iiNet Ltd
—&iaH  ZPERZISPE A 1iNetiZ § R H S IR A R H ZERIE I F IR - HikbaE
FHORETEH » BHBHEAKERERTTREY » Mk L BLEELA R v & Eikbe il
EF - HETCAWE EE BRI = IRGER e s E - BlEiR A thigs
KL E—ELECEITRHEL (code of practice) * o

VU ~ i s b (k55 o AL PRI LR RS 77
(—) Wik b (& SRR Z T e

H BI85 » B A ] A 1 T Do EL R Seki (B0 - (1SR 2 (FHE R
A TR A IS BRI S8R, » 2 R R A I W SR A LR R M 7 8 EL Bl ey i LR
— R AR AT R SR B - AL F A RAETE - A RIS 28 s
REFp—— R > R T RE ORI < S8 BLIE ) A RAS S92 - TR > ZERE AN B T
AN BB L BRI 738 - (R H O i SR & 1 F Z R 1B T g 4R VISP #
5 b o 2RI - ISPEE K2 (e it Ei e H VS 2R 5 - ¥R RE S IR -
24 EMI Records & Ors v. UPC Communications Ireland Ltd [2010] IEHC 377 (11 October 2010).

25 EMI Records & Ors v. Eircom Ltd [2010] IEHC 108 (16 April 2010).
26 Id.

27 Roadshow Films Pty Ltd v. iiNet Ltd [2011] FCAFC 23 (24 February 2011) ( ‘iiNet’ ).

28 Andrew Colley, AFACT, iiNet Copyright Case Heads to Sydney High Court, THE AUSTRALIAN,
Mar. 24, 2011, http://www.theaustralian.com.au/australian-it/iinet-copyright-case-heads-to-
high-court/story-e6frgakx-1226027440918 (last visited Dec. 20, 2011).

29 Nicholas Suzor and Brian Fitzgerald, The Legitimacy of Graduated Response Schemes in
Copyright Law, 34 UNSW L. J. 1, 2 (2011).
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KB 1998FDMCATLE LA - & A B ISP 3 # 8 2 (F HE A LU B 1R &
(contributory infringement) BfUHE{ZE (vicarious infringement) Z [fH]#5 T ]
(secondary liability) #EFF™ » FEISPZEEIACE A KIKE o KL - JRFCISPREE ATE

T E A% (World Intellectual Property Organization, WIPO) }2 1996412 H it
FTWIPOEERENRK) ) (The WIPO Copyright Treaty, WCT) K T'WIPOZEE K ik WIHEH)
(The WIPO Performances and Phonograms Treaty, WPPT) ZF% » i £ 8 [T E R

#EJ (the right of communication to the public) Z[E]FJEHF% » (HARRERY) o EEHIHEEEISP

SEH (0 B A PR eVGE LA T BIE R BB R B - NMH 1998FDMCA

TEZHIHET -

DMCAMRE » HEISPEHE EH MM & = H NS HATAE » RIERFTHERF
@~ PPEERE BRI o SLALESE TRAIRAUT ) BRHUE » BVATAH 6 A & R ER] A
A5 = & EVERE 2 AT R FaR 0 > MBLAPTEERY TEEEME ) (safe harbors) o #{HH#
AT EIE ZEAIE > ISP MEMEAIEFREA o fEZ (PR I Z @AM RS 108
1A TR R A A B B ECE T FRER HEIRER & > ISP & HE[RI18 it S MHIBR B (50 Ji v B2 il < &
EE o LERIAREE TIEME@EEIR[EE 1 (counter-notice and put back) ZFZfF ©

SRMAEE AR RT - LB E MR ZMT: « 25— - ISPEH LA BRI A

(repeat infringers) #RHLH & BB THE (L FC 6 FHRERIRDREHE™ 5 28— > ISPEEE it

HER TN (standard technical measures) ELAFHER T o HAo S —(EZ & TFREA
FFs e ISPREF E T80 T RIS IS » (BEZIE R LU » LA IS, TEEL

30 fElPlayboy Enterprises v. Frena, 839 F. Supp. 1552 (M.D. Fla. 1993); Sega Enterprises V.
Maphia, 857 F. Supp. 679 (N.D. Calif. 1994); Religious Technology Center v. Netcom, 907 F.
Supp. 1361 (N.D. Calif. 1995).

M SREBE > (MEMRFPEREESEZFERSELRMZIDERSLESD) - (ZEEEM) » 347
HA » 20085 8H » EH28-44 -

3217 U.S.C. § 512(3i)(1)(A).
3317 U.S.C. § 512(3i)(1)(B).
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RE A HE IV R (N ISPEE » (SRR DU N PURARRAS © 1. EIp I 85 { At o (e
(transitory digital network communication) ; 2. &t HEITFHL (system caching) ; 3. {&{# H
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L ABR®Hl - See JOHN RAWLS, A THEORY OF JUSTICE (REVISED EDITION) 177 (1999).
EEBH RS AR LR RN EEN C ABIEAXZSHADPSZTHIERER - AL
BE I'EX{bAYEEE]  (democratizing potential) ° See Am. Civil Liberties Union v. Reno,
521 U.S. 844 (1997); Madhavi Sunder, IP3, 59 STAN. L. REV. 257, 277 (2006). 20055 S=EH g
H@AZEE(FCC) AT —HERE S » BN ESENL R FE RN B B ERY A RIEFFREE
FCC Policy Statement, FCC 055-151 at 3(2005).

81 BWERHMERARASFRE - BEREARCUEHIISINEHEMER « EREE - See
Constitution of the Republic of Estonia, § 45, available at http://www.president.ee/en/estonia/
constitution.php?gid=81907;

82 First nation makes broadband access a legal right, CNN TECH, July 1, 2010, http://articles.
cnn.com/2010-07-01/tech/finland.broadband_1_broadband-access-internet-accessuniversal-
service?_s=PM:TECH (last visited Dec. 20, 2011).

83 See Syntagma [SYN][Constitution], Art. 5A(2), http://www.nis.gr/npimages/docs/Constitution_
EN.pdf.

84 Digital Economy Act 2010, ¢ 24, s 13.
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B - e B kE - WIUETRR AT A 0 ST g S A - DL LIE B (LHATRY - 5
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HOREES AR > B & EARERISLEE © 5 ISPHTsGILIE A i T » DLIF RS S ARk
AFREHT ™ - HE - IR RS BE PR EMER S DL TE ) BB —HE=IRE
APIE JE PR > B s B AR EAERIRER™ o BRI 2At > (R RE (R RERI B R 7
& HRUBIE  dAA e B RFE AIE S R 2B » DS R AR 5 SRR 2% nyfRiEAN
PRI GRS RAVEIFE - 1E5 AN S - BuEKE R A RS iGa e E
A s S i A AT A R A E AT AR R - itk iR iR NELBERY - 2 = IR 1R
AR PGS E GO R HEREIE - B AR S EHEEbe A A AR i - @ th2
itk VY R A7 20 — IR NRE (B9 EETRR S ERE & 155 & LU BB AN » (RIS 2 S
REPR AL E EREMPEERA (Copyright Tribunal) F8%E EXRIUETR 2 T - & P ETAR B TR AR S
HR B IR E™ o

85 Suzor and Fitzgerald, supra note 29, at 10-11.
86 See Yu, supra note 1, at 1383.

87 See Frank La Rue, supra note 76.

88 Suzor and Fitzgerald, supra note 29, at 13.
89 Id.

90 Id. at 14.

91 See Joe Karaganis, Rethinking Piracy, in JOE KARAGANIS (ED), MEDIA PIRACY IN
EMERGING ECONOMIES 1, 30 (2011).

92 Suzor and Fitzgerald, supra note 29, at 15.

93 New Zealand Parliament, Copyright (Infringing File Sharing) Amendment Bill (119-2) (2010), at
6, http://www.parliament.nz/en-NZ/PB/SC/Documents/Reports/8/3/6/49DBSCH_SCR4901 1-
Copyright-Infringing-File-Sharing-Amendment-Bill.htm (last visited Dec. 20, 2011).
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94 Suzor and Fitzgerald, supra note 29, at 16.

95 HIR(ERETMEIS CAVES TR UREREZFELN RS ERR  2RETRE - (BIsE
FEBRINE (user-generated content) ¥EZ(FEAZFE) - IR BRBREAEIAR
FTE#R > QONES+REZEIRECARMETERNE) » 2011F11H - B661-662 -

96 See Tim Wu, Tolerated Use, 31 COLUM. J.L. & ARTS 617, 619-20 (2007).

97 Suzor and Fitzgerald, supra note 29, at 16-17.

98 See Rawls, supra note 80, at 206-07.
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99 Roadshow Films Pty Ltd v. iiNet Ltd (No 3) [2010] FCA 24 (4 February 2010) [113].

100 Anders Bylund, RIAA Sues Computer-less Family, 234 Others, for File Sharing,
ARSTECHNICA, Apr. 24, 2006, http://arstechnica.com/old/content/2006/04/6662.ars (last
visited Dec. 20, 2011).

101 Michael Piatek, Tadayoshi Kohno and Arvind Krishnamurthy, Challenges and Directions for
Monitoring P2P File Sharing Networks — or — Why My Printer Received a DMCA Takedown
Notice, University of Washington Technical Report (UW-CSE-08-06-01), available at http://
dmca.cs.washington.edu/ (last visited Dec. 20, 2011).

102 Id.; see also Yu, supra note 1, at 1391-92.

103 Suzor and Fitzgerald, supra note 29, at 18.

104 iiNet [2011] FCAFC 23 (24 February 2011) [210].

105 BAREBIDMCABREBARRER [MNERER ~ NEERE ) FASEZEM  ESAIRELS

(Electronic Frontier Foundation, EFF) ¥5#8RATLIIEERE - See EFF, DMCA, https://www.
eff.org/issues/dmca (last visited Sep. 30, 2011).
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106 2RRE L » (MEBERBEHRE (ISP) REZEFH FEBEZFEEZLLA NHER
Bl #H (L) ) - BHEEREHE » 2009F1284H » http://www.winklerpartners.
com/?p=1423&lang=zh-hant (last visited Sep. 30, 2011).

107 EMEESHMER » (BFEIZREBERFBERBISPRESEZESTHRMEBEEMRIDE
Q&A)  http://www.tipo.gov.tw/ch/ArtHtml_Show.aspx?1D=992ab386-3bc8-4505-bf92-
fea736736271&path=3565#4 (last visited Sep. 30, 2011).

108 1858 > (BFELIARBERFBREEECREZERE) - (BBEEABMEE) - 1738
2009108 » B41 - SEBREARIEEAFHAERE R ISPEEREFN ZBERE » EX
—EHRENEBRE=XNERREE - 2RLENEOARSHHTINRERS - AIiEt4 - 582 -

109 Suzor and Fitzgerald, supra note 29, at 18.

110 See Yu, supra note 1, at 1391-92; see also Michael Geist, Three Strikes and You’ re Out
System Draws Cries of Foul From Governments, TORONTO STAR, Jan. 25, 2010, http://
www.thestar.com/business/article/75544 3--geist-three-strikes-and-you-re-out-system-draw-
criesof-foul-from-governments (last visited Dec. 20, 2011).

111 Suzor and Fitzgerald, supra note 29, at 21.
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{E » GHES SR A E R LIS a2 &3 A THREEA ) FRHIFaHE™ -
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s REUERS ISPRE F (EAERS LM th o EZEHAT » ISPREE & LUBAE A BLT - WKL
AL (EREA B T L - BRI B AEA S LR S NERE - ISPEHES=
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BTRR ) T > (HIRIEEORISPEE & MEARIE 2 FHE AR o] RE 1R HERY 1T 255 1T G 7 BT R
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12 2RERBIE - AlSEE14 - B12°

113 Digital Economy Act 2010, ¢ 24, s 13, Communications Act 2003 ¢ 21, s 124K.

14 2RERE - AIHE:E14 > H6 °

115 Suzor and Fitzgerald, supra note 29, at 24.

116 £ » ISPEESSBEIRHIAVEAERFR I RILDMCALIA » B B¥IRHHE S MmEI TR EERY
EIARAIRIES (Communication Decency Act, CDA) ZE230FZIRE - 2EIMNE » (Web
2. 0B K R--A5EIR (Blog)FBE L bHT) - CRZRTR) - 1HA - 200881 » B145-167 -

117 17 U.S.C. § 512(3i)(1)(A) » 12 RRIBEF34 AR X AVETR °

118 See David Sohn, ISPs Taking Up New Roles of Taking Down lllegal File Sharers? Center for

Democracy and Technology, Jan. 6, 2009, http://www.cdt.org/blogs/david-sohn/isps-taking-
new-role-taking-down-illegal-file-sharers (last visited Sep. 30, 2011).
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AWsgz F EHTIRR] o Lenzad B BR K B G40 FH 35V ME HLAR 3 o aBk 2 BRI » g i Mk 5

119 20005 XS (Time) TE AYINapsterEl## AShawn Fanning FTRRVP2PIETEBAEET
MR EAEZEP2PREREREMPIZLIER » SHIEFFEERAWESL 5B TE
SHIEBEREN IS - B > (Napster BIIF AELTEZK BILISnocapfiREEP2P) »
2006F8H15H - http://www.bnext.com.tw/article/view/cid/9/id/2704 (last visited Sep. 30,
2011).

120 See Yu, supra note 1, at 658-98.

121 1588 (BIFEAEREER) > 20105F > 55-6 - 5t : HTBEM -

122 Lenz v. Universal Music, 572 F. Supp. 2d 1150 (N.D. Cal. 2008).

123 “Let’ s Go Crazy” #1, YOUTUBE: http://www.youtube.com/watch?v=N1KfJHFWIhQ (last
visited Sep.30, 2011).
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Frontier Foundation, EFF) F2MSERER S 440 U/E1E B LB DMCATE SRR e Ul » B8
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IR » DU B85 B R B (ARSI ENER ~ BURE) o AL ERARS = 4Rk 77
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124 2010F 2B B E A EFogeliBBIRIKFEATIELE 2 BUENHE - LenZBEEMD B IR BIR ¥R
(summary judgment) ° AZEZBEEIE - ISREFHEESE(EFF)IBEZNA : https://
www.eff.org/cases/lenz-v-universal (last visited Sep. 30, 2011).

125 (EEEFTHE TZ(FERMA ] (copyright misuse) W3EAREBERNIRE - MEHARATRISH
HIFERE > ST EARTNFE (FMEAREB NS NERTTEXPITERN FETENE
FASXRIEEZ1743 ° See Lasercomb America, Inc. v. Reynolds, 911 F.2d 970, 978 (4th Cir.
1990) (BEXRWIHBEARHEZBANSETRNFEIZEZFORBEREZEF) - ZUSEHE
£ (BFEERRSERFNEREECMR) » BRR2010FELEEREREFZMIAST
& 201053190 - 1T : RBABRESKEATTAT -

126 Press release, Mom Sues Universal Music for DMCA Abuse: Home Video of Dancing Toddler
Yanked From YouTube After Bogus Claim (July 24, 2007), available at EFF website: https://
www.eff.org/deeplinks/2007/07/mom-sues-universal-music-dmca-abuse (last visited Sep. 30,
2011).

127 2lp1asE - GEMZR T UERIRD) » 20084 - 5195-96 - &1t : RLEIHEXIE - (LAWRENCE
LESSIG, FREE CULTURE: THE NATURE AND FUTURE OF CREATIVITY (2004))

128 BRI IREBEENHEES [FHRERE WER > T2ZREE (BFEERI) - 5
435LL°F
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129 MBRIBCAESHITATRES » AUiSEE4 - B1 -
130 BRBZETRIRE  2REWIE - AlSEE31 -

131 BILNE 1998 EDMCAEZREIRLART » EE AR IRI8EPlayboy Enterprise, Inc. v. Webbworld,
Inc., 991 F. Supp. 543 (N.D. Tex. 1997), aff’ d without opinion 168 F.3d 486 (5th Cir. 1999);
Religious Technology Center v. Netcom On-Line Communication Service, Inc., 907 F. Supp.
1361 (N.D. Cal. 1995); Sega Enterprise Ltd v. Maphia, 857 F. Supp. 679 (N.D. Cal. 1994).

132 See Douglas Lichtman and William Landes, Indirect Liability for Copyright Infringement: An
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133 MoveOn.org Civil Action and Brave New World LLC v. Viacom Int’ | LLC, No. 3:07-cv-01657-
MEJ (N.D. Cal. 2007).

134 Doe v. Geller et al, No. 07-cv-02478 (N.D. Cal. 2007).

135 YouTube &2 :8BIE AR » http://www.youtube.com/t/video_id_about.

136 eBay, http://pages.ebay.com/vero/intro/index.html.

137 BRER R ERBRXLITEBE=MBE - See Bridy, supra note 7, at 84.

138 See Alfred C. Yen, Internet Service Provider Liability for Subscriber Copyright Infringement,
Enterprise Liability, and the First Amendment, 88 GEO. L.J. 1833, 1884 (2000); Jennifer M.
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