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Abstract

China has taken all kinds of preferential measures to attract foreign investments
to accelerate its economic development while the reformation and opening door
policy was ongoing since 1978. In addition, China's accession to WTO in 2001 makes
its relationships with the world economy even more deeply connecting to the level of
its opening-up. Therefore, the importance of the Chinese market is now ever crucial
for those enterprises that want to pursue transnational investments. Although
transnational M&A have gradually become the mainstream of activities of
international investments, acquisitions by foreign investors in China often fail. This
phenomenon may attribute to the unique Chinese planned economy, the complex legal
system and approval processes that are lagging behind other countries, and the
inconsistent interpretation of law and ineffective law enforcement. The aforesaid are
just partial reasons making the conduct of transnational acquisitions in China have
had a different appearance. This study is to focus on discussion of China’s unique
security market system and the legal environment of the acquisition types under
Tender Offer and Acquisition by Agreement in China. It has six chapters to

accomplish these goals.

Chapter one serves as an introduction to this study. It introduces the background
of topic choosing, motivation, purpose, research methodology and study range, as
well as the definitions of important terms of study themes in order to build an initial
fundamental understanding for this study. Chapter two concerns on capital market and
security market in China, as well as the most important reform ever happened in
China’s security market — the Share Trading Reform, and analyses from different
perspectives of the listed companies, the type of target companies chosen in this study.
Chapter three is covered by the analyses of paths of acquisitions of listed companies
by foreign investors in China on an overall macro perspective, and to explore the

regulations of acquisitions by foreign investors in China. Chapter four gives the depth



analyses and evaluations of procedures and regulations of Tender Offer and
Acquisition by Agreement. Chapter five turns to explore the monitoring regulation of
acquisitions of listed companies in China and focus on the newly executed law, that is,
the Anti-Monopoly Law. Furthermore, to deepen this study, it chooses and evaluates
three important and classical cases -the Carlyle Xugong case, the SEB Supor case and
the Coca-Cola Huiyuan case. Chapter six concludes by summing up the previous

chapters and reviewing the system of acquisition in China.

Keyword: acquisition, the listed companies, share-trading reform, tender

offer, acquisition by agreement, the anti-monopoly law.
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£% © The classification of shares based on ownership is a phenomenon unique to China and is not found in
other stock markets. Nevertheless, this classification must be understood in the context of China's
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accounted for the majority of shares, were prohibited from trading in the stock market. This asserted state

control over the listed companies so as to maintain the Socialist state-ownership system. Hence, the

system was designed in accordance with what was most acceptable rather than what was most

reasonable. )
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3 Rule 9.1 provides, “Except with the consent of the Panel, when:—

(a) any person acquires, whether by a series of transactions over a period of time or not, an interest in
shares which (taken together with shares in which persons acting in concert with him are interested)
carry 30% or more of the voting rights of a company; or

(b) any person, together with persons acting in concert with him, is interested in shares which in the
aggregate carry not less than 30% of the voting rights of a company but does not hold shares carrying
more than 50% of such voting rights and such person, or any person acting in concert with him,
acquires an interest in any other shares which increases the percentage of shares carrying voting rights
in which he is interested, such person shall extend offers, on the basis set out in Rules 9.3, 9.4 and 9.5,

to the holders of any class of equity share capital whether voting or non-voting and also to the holders
of any other class of transferable securities carrying voting rights. Offers for different classes of equity
share capital must be comparable; the Panel should be consulted in advance in such cases.

An offer will not be required under this Rule where control of the offeree company is acquired as a
result of a voluntary offer made in accordance with the Code to all the holders of voting equity share
capital and other transferable securities carrying voting rights.

* Harry G. Henn, Law of corporation, 2™ Edition, West Publishing Co., ,at p929-930.( 1986)
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51 Rule 35.1 provides, “Except with the consent of the Panel, where an offer has been announced or
posted but has not become or been declared wholly unconditional and has been withdrawn or has
lapsed, neither the offeror, nor any person who acted in concert with the offeror in the course of the
original offer, nor any person who is subsequently acting in concert with any of them, may within 12
months from the date onwhich such offer is withdrawn or lapses either:—

(a) announce an offer or possible offer for the offeree company (including a partial offer which could
result in the offeror and persons acting in concert with it being interested in shares carrying 30% or
more of the voting rights of the offeree company);

(b) acquire any interest in shares of the offeree company if the offeror or any such person would
thereby become obliged under Rule 9 to make an offer;

(c) acquire any interest in, or procure an irrevocable commitment in respect of, shares of the offeree
company if the shares in which such person, together with any persons acting in concert with him,
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would be interested and the shares in respect of which he, or they, had acquired irrevocable
commitments would in aggregate carry 30% or more of the voting rights of the offeree company;

(d) make any statement which raises or confirms the possibility that an offer might be made for the
offeree company; or

(e) take any steps in connection with a possible offer for the offeree company where knowledge of the
possible offer might be extended outside those who need to know in the offeror and its immediate
advisers.

52 Paul L. Davies, Gower and Davies’s Principles of Modern Company Law, 7" Edition, Oxford
University Press. (2003), at 727.
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33 Paul L. Davies, Gower and Davies’s Principles of Modern Company Law, 7" Edition, Oxford
University Press. (2003), at 731.
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*The City Code on Takeover and Mergers, Rule 9.1. provides:” Except with the consent of the Panel,
when:(a) any person acquires, whether by a series of transactions over a period of time or not, an
interest in shares which (taken together with shares in which persons acting in concert with him are
interested) carry 30% or more of the voting rights of a company; or (b) any person, together with
persons acting in concert with him, is interested in shares which in the aggregate carry not less than
30% of the voting rights of a company but does not hold shares carrying more than 50% of such voting
rights and such person, or any person acting in concert with him, acquires an interest in any other
shares which increases the percentage of shares carrying voting rights in which he is interested, such
person shall extend offers, on the basis set out in Rules 9.3, 9.4 and 9.5, to the holders of any class of
equity share capital whether voting or non-voting and also to the holders of any other class of
transferable securities carrying voting rights. Offers for different classes of equity share capital must be
comparable; the Panel should be consulted in advance in such cases.” available at
http://www.thetakeoverpanel.org.uk/new/codesars/D ATA/code.pdf (last visited on 2008/02/29)

5 Article 5.1 provides: “Where a natural or legal person, as a result of his/her own acquisition or the

acquisition by persons acting in concert with him/her, holds securities of a company as referred to in
Article 1(1) which, added to any existing holdings of those securities of his/hers and the holdings of
those securities of persons acting in concert with him/her, directly or indirectly give him/her a specified
percentage of voting rights in that company, giving him/her control of that company, Member States
shall ensure that such a person is required to make a bid as a means of protecting the minority
shareholders of that company. Such a bid shall be addressed at the earliest opportunity to all the holders
of those securities for all their holdings at the equitable price as defined in paragraph 4.” Available at
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:1.:2004:142:0012:0023:EN:PDF
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% Rule 9.1 provides, “Except with the consent of the Panel, when:— (a) any person acquires, whether
by a series of transactions over a period of time or not, an interest in shares which (taken together with
shares in which persons acting in concert with him are interested) carry 30% or more of the voting
rights of a company; or

(b) any person, together with persons acting in concert with him, is interested in shares which in the
aggregate carry not less than 30% of the voting rights of a company but does not hold shares carrying
more than 50% of such voting rights and such person, or any person acting in concert with him,
acquires an interest in any other shares which increases the percentage of shares carrying voting rights
in which he is interested,

such person shall extend offers, on the basis set out in Rules 9.3, 9.4 and 9.5, to the holders of any class
of equity share capital whether voting or non-voting and also to the holders of any other class of
transferable securities carrying voting rights. Offers for different classes of equity share capital must be
comparable; the Panel should be consulted in advance in such cases. An offer will not be required
under this Rule where control of the offeree company is acquired as a result of a voluntary offer made
in accordance with the Code to all the holders of voting equity share capital and other transferable
securities carrying voting rights.

Notes on Rule 9.1 provides, “If a person or a group of persons acting in concert interested in shares
carrying more than 30% of the voting rights of a company reduces its interest but not to less than 30%,
such person or persons may subsequently acquire an interest in further shares without incurring an
obligation to make a general offer subject to both of the following limitations:

(a) the total number of shares in which interests may be acquired under this Note in any period of 12
months must not exceed 1% of the voting share capital for the time being (and, in determining the
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number of shares in which interests have been acquired in any such 12 month period, any reductions in
the number of shares in which the person or group is interested may not be netted off against
acquisitions); and

(b) the percentage of shares in which the relevant person or group of persons acting in concert is
interested following any acquisition under this Note must not exceed the highest percentage of shares
in which such person or group of persons was interested in the previous 12 months.”
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injure, destroy, or prevent competition with any person who either grants or knowingly receives the
benefit of such discrimination, or with customers of either of them.”

MO TR N (RO B LS - 2008 5 F] 0 126-127 F1 e SUBHE
ﬁ@ﬁ%?ﬁwﬁ%mmﬂm&&@&ﬂ@ﬁﬂﬂ&@ﬂﬂﬁ@@i@M@ﬂﬁmOmew
on 11/13/2008).
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frosey -
2" Article 1.5 of The Horizontal Merger Guidelines of 1992 provided, “Market concentration is a
function of the number of firms in a market and their respective market shares. As an aid to the
interpretation of market data, the Agency will use the Herfindahl-Hirschman Index ("HHI") of market
concentration. The HHI is calculated by summing the squares of the individual market shares of all the
participants.(17) Unlike the four-firm concentration ratio, the HHI reflects both the distribution of the
market shares of the top four firms and the composition of the market outside the top four firms. It also
gives proportionately greater weight to the market shares of the larger firms, in accord with their
relative importance in competitive interactions.

The Agency divides the spectrum of market concentration as measured by the HHI into three
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regions that can be broadly characterized as unconcentrated (HHI below 1000), moderately
concentrated (HHI between 1000 and 1800), and highly concentrated (HHI above 1800). Although the
resulting regions provide a useful framework for merger analysis, the numerical divisions suggest
greater precision than is possible with the available economic tools and information. Other things being
equal, cases falling just above and just below a threshold present comparable competitive issues.
1.51 General Standards

In evaluating horizontal mergers, the Agency will consider both the post-merger market
concentration and the increase in concentration resulting from the merger.(18) Market concentration is
a useful indicator of the likely potential competitive effect of a merger. The general standards for
horizontal mergers are as follows:

a) Post-Merger HHI Below 1000. The Agency regards markets in this region to be unconcentrated.

Mergers resulting in unconcentrated markets are unlikely to have adverse competitive effects and
ordinarily require no further analysis.

b) Post-Merger HHI Between 1000 and 1800. The Agency regards markets in this region to be
moderately concentrated. Mergers producing an increase in the HHI of less than 100 points in

moderately concentrated markets post-merger are unlikely to have adverse competitive consequences
and ordinarily require no further analysis. Mergers producing an increase in the HHI of more than 100
points in moderately concentrated markets post-merger potentially raise significant competitive
concerns depending on the factors set forth in Sections 2-5 of the Guidelines.

c) Post-Merger HHI Above 1800. The Agency regards markets in this region to be highly concentrated.

Mergers producing an increase in the HHI of less than 50 points, even in highly concentrated markets
post-merger, are unlikely to have adverse competitive consequences and ordinarily require no further
analysis. Mergers producing an increase in the HHI of more than 50 points in highly concentrated
markets post-merger potentially raise significant competitive concerns, depending on the factors set
forth in Sections 2-5 of the Guidelines. Where the post-merger HHI exceeds 1800, it will be presumed
that mergers producing an increase in the HHI of more than 100 points are likely to create or enhance
market power or facilitate its exercise. The presumption may be overcome by a showing that factors set
forth in Sections 2-5 of the Guidelines make it unlikely that the merger will create or enhance market
power or facilitate its exercise, in light of market concentration and market shares.”
http://www.usdoj.gov/atr/public/guidelines/horiz_book/15.html (last visited on 11/13/2008)
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* See Investment Policy Review of China 2006: Open Policies towards Cross-Border Mergers and
Acquisitions, http://www.oecd.org/document/60/0,3343.en 2649 34893 36478140 1 1 1 1,00.html
(last visited on 2008/12/07).

To address these issues and remove other obstacles to cross-border deals, the OECD recommends that
China:

e  Streamline the approval process for cross-border M&A and make it more transparent;

e Putin place a sound competition framework;

e Further open its capital markets to foreign investors;

e  Encourage its firms to increase corporate transparency and provide more up to date and
accurate financial information to make it easier to value a potential acquisition, especially
regarding a firm’s liabilities;

e Relax foreign ownership restrictions. In particular, revise existing catalogues that list the type
of firms that can or cannot be acquired by foreign investors.
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