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ABSTRACT

A variety of epidemics such as HIV/AIDS, malaria and tuberculosis have
ravaged numerous developing countries on an enormous scale, resulting in severe
public health crises. Although those diseases are curable or manageable, some
treatments, for example, the antiretroviral medications for AIDS, are prohibitively
expensive. Consequently, many people in developing countries that lack adequate
health infrastructures cannot afford expensive drugs. Without life-saving drugs,
millions of people lose their lives; the loss of human capital may even cause economic
decline and developmental crises across several generations.

Prior to the enactment of the “World Trade Organization Agreement on
Trade-Related Aspects of Intellectual Property Rights (the TRIPS Agreement),
developing countries could depend on cheap generic drugs. However, under the full
implementation of the TRIPS Agreement, as a patent has been granted and remains in
force, the generic pharmaceutical manufacturers of most WTO members can supply
generic drugs only in exceptional circumstances. Consequently, as substitutes for
patented drugs decrease, prices of pharmaceuticals could rise and access to drugs
could worsen.

Some governments of developing countries sought solutions to the access
dilemma in the form of parallel imports and generic versions of patented drugs made
under compulsory licenses. Nevertheless, multinational pharmaceutical companies
and some developed countries protested that those measures contradicted the
provisions of the TRIPS Agreement, and threatened to impose trade sanctions.
Therefore, the dilemma of access to essential medicines, i.e., how to ensure access to
drugs in developing countries without discouraging the innovation of new drugs, has



been the focus of controversy under the WTO. To solve the problem and clarify the
divergent interpretations of the TRIPS Agreement, WTO members adopted the Doha
Declaration on the TRIPS Agreement and Public Health (Doha Declaration) in 2001
and approved a decision on 30 August 2003 after lengthy negotiations.

This article argues that it is necessary to contemplate both efficiency values and
distributive values under the WTO in the context of health crises. From the
perspective of efficiency, patent systems are trade-off and unavoidable evil resulting
from the market failure. Though patents facilitate innovation, thereby contributing to
economic growth and welfare, the negative impacts on efficiency, specifically access
to technology, cannot be ignored. In the access dilemma, WTO members must pay
attention to the enormous social costs due to the unavailability of essential drugs.
From the angle of distribution, the WTO has to provide developing country members
with opportunities for sustainable development. At least, the WTO must assure the
benefits resulted from the operation of patent systems outweigh the costs for each
member in the events of public health crises. This article finds that the flexibilities
contained in the TRIPS Agreemeént, for example, the compulsory licenses, are
beneficial and vital to the pursuit of efficiency. values and distributive values. To solve
the access dilemma, effective use of the flexibilities plays an important role.

Bearing these in mind, this article highly* values Doha Declaration and the
subsequent decision. Moreover, in the international level, this article suggests that
WTO members should shape a balanced and flexible intellectual property regime,
reexamine related provisions about technology transfer under the TRIPS Agreement,
and monitor and evaluate the executive effects of the 30 August decision.
Additionally, WIPO have to assist WTO developing country members to amend their
law according to Doha Declaration and the subsequent decision. In the national level,
this article suggests that developing country members should seek an appropriate
protection level of the patent system, make effective use of the flexibilities embedded
in the TRIPS Agreement, prevent the protection for marketing approval data from
blocking the marketing of generic drugs, and create conditions beneficial for
differential pricing.
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ANB KR ABIRENE - AT EAMERRBENERRHRE RS LR F
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KA R IE > F B AT (epidemic)’ MR & > ERAH BRNMAWERT

HEEFEBAESWHA - Flin > %K F KB ZIERBF (Acquired
Immm®mmmﬂwmmmAm&uT%ﬁﬁﬁﬂﬁfﬁﬁ%:+ﬁﬁ%%%
Ko ESREERNERRENGE > R EREFESERBRAAE
W » TSR A A @ RIS - i 7 i & 4 i (World Health
Organization, WHO + UL T i #% WHO)BI45 i > 7 B 55 J7 B8 0 30, ~ (AR AT
BrEF WREBNEUHRNAETEBENZLENT HA2RABE-+—1
Rz ETHMRE Bt FEEAFERARLEH - R EZEYH
BEARBEN -+ 42 HEEZEARITHRFRNEE > ROVMAMEEELE
fo DEEELEEEARES ~ BRWKR -

VT E g 2359 LLFE A JE > [ {8 & 14 %% % - See Britannica Student Encyclopedia, disease, human,
available at http://www.search.eb.com/ebi/article?tocld=199652 (last visited October 31, 2004).

PRATRAR YR TR RR (AR AMER) Eo AR TRTR, WERABAER
B’ OE O R OB B W 2 M A o See Encyclopedia Britannica, epidemic, available at
http://www.search.eb.com/eb/article?tocId=9032787 (last visited November 24, 2004)

STHR ISR BRR, KXMEE S AIDS ) B EEA T E
‘5 B WHO & 7 B35 2 % 4} -

http://www.who.int/infectious-disease-news/newsletter/issue2/no2-eng.pdf » #x J7 | & H #f : 2004 £ 4
H21H-
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ﬁ&ﬁ%@%’ﬁﬁ%%’Eﬁ$@ﬂ%@Aﬁ%%ﬁﬁﬁ%ﬁ%’%m¢%%
B fo M B R R A0 o B 44806 SARS Z (RAEE AL BEF RN ER T E
FHEENALREAEERRE ST Wi EH HR I RE N R EE -

HeETBERAaENALEREERESF S REGMED  EH L E R P 3
SHBFEZBN FBURAS THREHE AEEREREEMAEERSL
bty BRI B ERS AR B G EH EAR LR E 5 AR
(World Trade Organization » VLT fii#% WTO)T 0y 5 5 & A Bl 2 % & Bt EEAE W) <
(Agreement on Trade-related Intellectual Property Rights, UL ] #% TRIPS 1 &)’ #
Ho g B ERRERRES  FREEEEEERT -5 —Fm B
EEETHE S TRIPS ) 2 ATek iy B 1 AR S H AR H AT 3
et LB ENG LR ERER SR ER  EREMCRAIGERZER -

> Agreement on Trade-Related Aspects of Intellectual Property Rights, April 15, 1994, Marrakesh
Agreement Establishing the World Trade Organization, Annex 1C, Legal Instruments-Results of the
Uruguay Round Vol. 1c. 31, 33 .LL.M. 81 (1994)[hereinafter TRIPS].
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fe o (A1 R B T B B R S R R R e s & LR T R
TRIPS 15 & 87 3 7 1~ ] 1938 & > 8 TRIPS 19 e £ 3L F & {F Loy W% > & 5]
BB T B R & R HNIAT TRIPS 2 2 82 BRI BB (R A R0 & X TR e
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HA R B E AR AT B BT 0 TRIPS W 2 2 A 09 BT BB B 34T
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% B % (developing countries) & 8 °# 7 5 % | {1 58 % 5 i 7 H 9 B AR 4 2 0y
Fli (Flndg 2 8w~ ST B8 - BE0KFrRA - ENENTS) > B
Rt RELENEEHRETHUTHRE - AW HRA EHF TRIPS # &

Fir 8% %8 5 B AR ) BT 4B vk B o B D N R R AR I R AR
PR ML TR a2 i > T2 B2 NI E AR HE - 75T TRIPS W 2 A &
MEARS EH RATIBH R A e MAL RN (e AREWENT Y &R
B (R 4 B B it B XAR LR T BV OB AT B

ERBFEZATEHNATRESHTY > TURNEBEZHRNERKH
R BEWEe RE -BENEEHZREERL BN H 6 BAEF AW
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Wb 58T ABE L Wt FREAERESEAE Pl B RYE 5%
BRABEEBETRERZE AT EF MR- ABTAMNRER > & 85w
RBEFERBMENERE MAREFRNEELEWENT R EFAFELERS L
fr~ EBRW BB K ENFRE BRI RN B RA -

C WTO #if#H TEHBEE, R HBTEF, tARAEE REGERN THREE,
(self- selection) iR E £ E BATEHZ "HBEFEZR, » 2R THBEFEE , WATEREZKEREE

Z (least developed countries, LDCs) Al {4 fk # & Bl 45 € 0y % & - H Al H M+ ufE B X & 4 B
WKEAREHBEZ AP =THEBEZK A WTO i€ & -See WTO, Who are the developing countries
in the WTO?, available at http://www.wto.org/english/tratop_e/devel e/d1who_e.htm (last visited
April 26, 2004)
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MR A REFER THEARAETFEZXECHEEXEN N2 R L Fi&
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B BT A AR o B 0 B B A 1R B P B e R Y

AW EHBTEZXE RN WIO A RS TBERXE 8 TE %
oY PR 2 1R i ] JE - B R E TRIPS i SA Sh @ e 2 R e Bl #2 - 7% 2001 4 11
A % + # (Qatar) & # % " (Doha) & Pl # IR I K &5k » BB 7 " TRIPS f &
#H\4{ZE T % | (Declaration on the TRIPS Agreement and Public Health” » UL £
ML R @ERES) LA 2003 £ 8 A 30 HEW Bl " TRIPS 4} € S 3t 2
B E 5 % N2 JE4T ) (Implementation of paragraph 6 of the Doha Declaration on
the TRIPS Agreement and public health®)fy 33k (LT B LB NEREZT T %~
Biksk) - e ARBRETHETEARWART T IEW(THE? BRI X
RECRMATHRE? RENTEAM?WIO e B HARMAREIE? HFE
et RORA -

7 World Trade Organization, Ministerial Declaration of 14 November 2001, WT/MIN(01)/DEC/1, 41
[.L.M. 746 (2002) [hereinafter Doha Declaration].

¥ WTO General Council, Implementation of paragraph 6 of the Doha Declaration on the TRIPS
Agreement and public health, WT/L/540 (September 1, 2003) [hereinafter Decision ].
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SIZF BRSBTS  H U
REER .Y P EE

FERAEFANE T PR T LB A S E R RN
Bz NARMET NN SREFAAZAE  MIERZENERTA -
Hib > AXE R EMASFEZAEEALBESENAR A5 =REER

TRERBTFEZEENHY HAXBRRELENPE URESBHERNE
FHRATRNG A - ok FBRTEFZETH AL @ R EME > TR0 E 8 H
AR YRR BT R TS B AT A SCAR Ve R 1 7 3 (RS BoAE B 2 o e A B AR UL
A EAS T EXEWH IS AR EME TSR G RE ERBOREE -

ST~ A BB R R O R R R
R RS

MEBA T B E R R R Rl s R EEEY Z B B
ERHLZBARENGEE  wRRELHWER - FPmEaey A LT
i 5 FE 4 8 2 B R Y 0 BRIV b B AR AEEEE W B (E B o BY 3 | JRAT R (epidemic) By
0 B WA BUE 3 B R 19 ¥ 58 4T (pandemic)’ > $7 A B By A A R (2
HRREREE -

RATREABREER S K RE 2 AN E & 7 LU 55517 - 72 BN B
#E o BB KR AT R A R AR B I BE (plague) R BB - THEE
AT » EEHBEMADARTAE T WA —mbf'” - SRy

? ¥ C# > “pandemic” $ “epidemic” B3 ARATH c EEAHLHEETE > “epidemic” ¥

R EEREREREER(Fl: EBEEZNLEORITRESR S EHE BT TREHES
“ pandemic ” - See Compact Oxford English Dictionary, pandemic, available at

http://www.askoxford.com/concise_oed/pandemic?view=uk (last visited December 21,2004).

1% Britannica Student Encyclopedia, plague and epidemic, available at
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B RATRHABRTRARETTELE B8 — KA KRBT AR
NBENTELTEA BF—RHERARER K 1918 £ 1919 FH R EFEHW
TATHR G LR 2 HBRE - TEAL T - ERATHEES  LEERRENW
NERERME WERTHRRRGELE RETERLE  8F BN E
EREBEHBREELAERNPE MU RRITRET KRN EEK -

ISP BIRIE B R

HaRErEEA—TEARL  HPHANARRAEFPERHAR
TN THEEENERBFEEXRSE T ERN LT B G N RATR A
F WM ~ JE A (malaria) K 4 1 77 (tuberculosis) AT Al BN BE =R E B
RATRERBTREZ MO EYRAEREEE  BieR 7 meERERE D
1t 4 ] R B B R o

U S 2
- s y&yﬁ%ﬁ i |":“51E\[}[J{75"§14§

% & W A B8 % 9% $ = 5 F(Human Immunodeficiency Virus » HIV » UL T

MAAZTHRE) I BB ARE RRETERELRAME S ZHREL—

http://www.search.eb.com/ebi/article?tocld=206585 (last visited November 26, 2004).

""" Britannica Student Encyclopedia, plague and epidemic, available at
http://www.search.eb.com/ebi/article?tocld=9276445 (last visited November 26, 2004).

2 Ellen't Hoen, TRIPS, Pharmaceutical Patents, and Access to Essential Medicines: A Long Way from
Seattle to Doha, 3 CHI. J. INT'L L. 27, 27 (2002).

. ;"“&N%EZFM&EET%% "REMM L TERER, R TRER BB B —RER
RS RHAFARRER > BREF TR AIMUTHEURATERLE Z.Tl@ BERFF—E
— > ﬂﬁ%@&fﬂék‘ CRERRIERR  PRIRE - MLA R BRI FEMR 0 FoMEAEER
P8 FHFHETFENHME > BARFAUMEBMHFFER > COHTHEMBAZE TR > &
NF =B AFTRI R B - MR REMERGT > EEFREE RS R E R R B4
- REEMEAERYE BAVUSRER L - MEEN R - TRE EMRFREEAMN
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8 X #5445 Z (retrovirus)* » SE AL B A B SIE R FAE IR AR
GBEABE  EREE MY MY BASTESEAAR W4
oM R e B B R B A R R AR ST

BRI K 1980 S B BH# AT B E 2002 £ 4 b 2RO HBB -_THLEE
ANEERRAT - FRRERMNEEENRTRE  E2RAR S H AL TR
Vo AAERRTZARR S PRA T HAERKEGNARLY - Hb
% 3 % 41 #%(The Joint United Nations Programme on HIV/AIDS, UNAIDS)# WHO
& 1F7 2003 F 12 A8 Ry FE W mEERERE Y BHREEATHEIT T A
BOEFE R E e m P+ 3w o B E DR #e 4 1) 3 (Sub-Saharan Africa)— 77 1y B X
HOEE  HE B HIENRARE - WER WA DB S 2ERA DB 29 -
18R 3 B 3 o A BT 4T o5 4 BRORE 3 B R A A Bk 30960 shobh > T~ KF
HEF - R AR SR e 2003 R AHMBETE
AFCR R A L E B R 2K BT R R RO RE AR 2
W B AT e R A B kAR e A G R o Y 2003 £ BHAH

Rege > TP BEREE  URFRERAL  MHOBEEEMLER  REERRAT -

"R 845 9 (retroviruses) 7 18 3 43 P9 R A 2 R 09 RO 4 M U S B (RO R B -
RNA) R #8 8% il & B HE L R(DNA) & - N8 E AL N > kN 78 £ 87 DNA # » T il & F & R
(provirus) » T B A F /A% Rk RNA > s Za AL OREHRLAFTOOH - BT R
— MR E R A& A B T ry DNA 845k RNA el & e | > BLEs XKEams -

"> Encyclopzdia Britannica ,AIDS, available at http:/www.search.eb.com/eb/article?tocld=225032
(last visited November 26, 2004).

'® Encyclopadia Britannica ,AIDS, available at http:/www.search.eb.com/eb/article?tocld=225029
(last visited November 26, 2004).

"7 The Global Fund, The Global HIV/AIDS Epidemic, available at
http://www.theglobalfund.org/en/about/fighting/aids/(last visited April 22, 2004)

'8 UNAIDS, AIDS EPIDEMIC UPDATE : 2003 7-8 (2003) [hereinafter UNAIDS, AIDS UPDATE].
¥ 1d. at 2.

2 1d. at 2.
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— BT H RGP B 9S% T H BRI B A (RIR B R AR
RERWAHTE EFAE_FTARTERUTHHE HH—E-TART
AREET ARG ERE  EE—E T AT HHLHEEL > HH 50%W
ABEBTERE-_THERNEEY - BE > SURNEERNTFHESHER
ZHE o H o 2010 £ L EHEMNERARBET A=+ RWTH T

,ll—/J = A22

WU LR ER BB RERE SRR S Emiy i B %
BN GERE > BEHEFRF RENBE R 2% i & Fim
AmMXMEEFRARE  ERFHETREREK -

RHAPENEHERA TR CEERENEAREKELR E-HE BX
EEEE  mrEete A MBS BN AR M AR ETE
Frigde R Bk BBk TR [EEA s g ST M2 EME
SHFNFE FLAERALCHERREAMA AN  HRELZENS -
BRI ARAT R BB RS 5 5 % F BB iy B A 4 - B4R
ZXH MAAEZENERRR EEMREARALE TRZBHETIHRBURR
SuE G EMIREBESNTZ

N FE A A SRR TR T AR AR R m B = T AN B o R SRAT R
1999 F4tH B MEFNRATHRERZREE " URITROALE  ETERE
SRR R AP R TR —IH % R 1Y /5 (development crisis) ;% e — AR T E 0 Bl

2l UNAIDS, epidemicupdateslides, available at
http://www.unaids.org/Unaids/EN/Resources/Epidemiology/epidemicupdateslides.asp (last visited
April 21, 2004).

22 US. Census Bureau, The AIDS Pandemic in the 21st Century 3 (2004), available at
http://www.census.gov/prod/2004pubs/wp02-2.pdf (last visited April 21, 2004).

» Worldbank, Intensifying Action against HIV/AIDS in Africa: Responding to a Development Crisis,
available at http://www.worldbank.org/afr/aids/aidstrat.pdf (last visited April 21, 2004).
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4 7 E%(Gross Domestic Product, GDP » LT f % GDP)*®] UL 7 Ji& 4488 45 725 iy %%
o AR BEERHMARSHADH20% L L2 EX > &F GDP g H LT
B 269 - AT BHRHAMBEEERNYEEBTRMAEG  ANE
AU JEE A E B &3 GDP (s T > HEAEMAITR  RLE
HREEEFAOMATAEAD BEME R ABNRELAZLBRFRA
ABR - TAFSRE ~ fndk ~ MEA MBS BEERBERERMRINIEERE - &
FEAETHATERRLT R RSB T  ERFHFFERERERE - £
FHHAANEANRELASH ERELFEHLAL RTHEECHFRBAA
EARI > BRERTREAMAANEARAZMEE - ZENARBEANEANET
ERXB—FTHNETEHTURNEERE  WRETF LM ARBEFEE - HEM
—HRTZER R R ey E R4 R D FA BB R e R T4
BEXHBARMNEE  XPET HRAAEANES  FE SLTLEAE
FED AR B R R R G R R A A 2 R B T W
HABTHRAAEANBETRAEN D 52 B LY ERBHRER

REEFRARTEREF RN EH D BRI NEH MR AEE AW
B -Fit RETBRTEAREREZHE > MERCARENEL  THRAT
T A B Lk N AR A R

B2 RURFALRIRZSTE  RUHAMNES - BE  HILREZW
ZRF-BBEANBEE  RTERRENALBEEMS)  EEARERHE FA
FHRE SRFHFFWRERE RXENEFTE  LEEHHERE
K BARHBERNEREH -

* UNAIDS, "The Impact of HIV/AIDS" Fact Sheet (2002), available at
http://www.unaids.org/en/other/functionalities/ViewDocument.asp?href=http%3a%2{%2fgva-doc-owl
%2fWEBcontent%?2fDocuments%2fpub%?2fPublications%2fFact-Sheets02%2fFSimpact en%26%234
6%3bpdf (last visited April 21, 2004).

» See Worldbank, The Long-Run Economic Costs of AIDS: Theory and an Application to South Africa
(2003), available at http://econ.worldbank.org/files/30343 wps3152.pdf (last visited April 21, 2004).

-13-



et PR S S

"R EXNRBHERFARNIBEE SR UNERESESH - RMLA
BB R ER R REXTRBaRFE R e RELSBUE EW
FEAE ° |

—WHO #4# 2 (Director-General) LEE Jong-wook 1# 426

HEEHWAL BREFEYRERGLRTLRER L2 TR BREFR
HEUROERNAT D ER -

FHmEREE EME AR ENAE EMEEREERARREEOE &
R TAE AL G R TENRE R LB BEFR L -
HABEEEMF RN T A% R R 8% & % 4 (antiretroviral
medications) 3 | £ 3 7% & oy AR B AR o (RIRZE W) 0y 3h B R R DLREL B F AR T Ay
B 1 S LT % B B B H 2 0 B B A A R 6 T B | (reverse transcriptase
inhibitors)** ¥ % & 757 #{ F(protease inhibitors)*? <t 7 % i s 15 5 H (£ {7 &
WY TR BR800 e E AR UM TR R & O R B 2 S0 BE - A 1995 R

% WHO, TREAT 3 MILLION BY 2005 INITIATIVE 1 (2003).

Y MM AR REGUBERERARN R RAEE  EEEHERRRENEE > BF
HRFMBERNEREGRIEARN -

B WA EMRE SR ST R RNA BREE 24018 » 2 BB F R8T > & RNA R#8
$% 5% DNA > 187 » A R 5 45T 0] o DA JEL B 3 25 R VA 3 o OB 4T3 | ) °] & o 2 A%
X % 451047 & 7| (nucleoside reverse transcriptase inhibitors » 4§41 : abacavir [ABC] ~ zidovudine
[AZT] » zalcitabine [ddC] ~ didanosine [ddI] ~ stavudine [d4T] ~ and lamivudine [3TC]) % JE # H
JX 3 4% T 40 5L | (non-nucleoside reverse transcriptase inhibitors » {7 #n © efavirenz ~ delavirdine ~
nevirapine) °

Y AR EN LSRN E AT AR E AT RS SRR AN E
B0 [ b {F R B G T & | ({5] 40 ¢ ritonavir ~ saquinivir ~  indinavir + amprenivir ~ nelfinavir

lopinavir.) R LAMLET REEHHZ AR - FSE BT LREEYHAT CHZHREN EET
Xz A http.//www.becc.nsysu.edu.tw/modules/news/artlcle.php?storyld =448 > I B E H #]:2004

F4A0228-
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EHEHERRERRNENAGRELE > b TREERE > EXERA
M & B MR 4% % & a8 % | (highly active antiretroviral therapy, HAART) » 4
PRI LMFIRBRRFEYEE SBRBTEME > ARG R+ &%
REE HEZINELARBRERENRE IREEEN BEFBEFBIH
ZEEEL EELEERLHANEH A TXEZFTE RELEEWHE -
BB AR EE S BRINAR RSB ER L EASRE AR L
&ou%mﬁm BN B R R RS ) CERI B R TEREKT 75
o MR EH TR BT B RFENN > TR T M T LT W 8 % o R
RILRBRE > RRBERAERANE > P BAREARBERFERES
BNERRERES NEBRLHTERL T -El BABRERTURA

R BRI B SREFEN AR TR A4 THBBARENEE"

BEMRBHRRFREREIHTARFLRETRAEL #TU R — R
o B B R BB R P R BB R AT W EMRREN AR EHNL > He
HREBRURBRRENE HZEMRED A RIE 2002 FRHTA T F A
EERETEERERE AR T BN T EATEZHRBERF R
Rk XPATEARRAAE T AR BRHRE Z N R DR BB
#2002 FRIBASHE_ANTBARRERR  ARAELEARHBE i
WERKRFEFES - #2002 FRTFAE+HNELT AR EERT > #ZREHA
BEANE=FAY  WUTR > EFEEIRARBRREFLRNEAT R RE

3% Bernard Hirschel & Patrick Francioli, Progress and Problems in the Fight against AIDS, 338 NEW
ENG. J. MED. 906, 906-908 (1998).

3! Encyclopzdia Britannica , Africa's Struggle Against AIDS, available at
http://www.search.eb.com/eb/article?tocld=9342363 (last visited November 26, 2004).

32 Jonathan Michael Berger, Litigation Strategies to Gain Access to Treatment for HIV/AIDS: The
Case for South Africa's Treatment Action Campaign, 20 WIS. INT'L L.J. 595, 595 (2002) [hereinafter
Berger, Litigation Strategies].

BUNAIDS, "Access to HIV treatment and Care" Fact Sheet, available at
http://www.unaids.org/html/pub/publications/fact-sheets03/FS_treatment care en pdf/FS treatment c
are_en pdf 1.jpg (last visited April 22, 2004) [hereinafter UNAIDS, Access to HIV treatment and
Care].
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Rege o RAED U EE LT DAVERZ ALK E -

EYRGESNREEN IR BSREENERNET > UEEAF > R
2000 £ BLEFHRBERELRENRE  BEFNE—BE—BET
(T BHERERA  THEE-TEBEENTERY - #EHLEF > BHE
WENS LW T AEH AR BEREEY 2 (BB > £ 2003 £ 5
AR & WHO #{EFT B E R B2 RIS ENMARE TR B4 EEGENX
W AEANTETETS EHRAHAHEBFERZARTE > IREN A1
(B - WHO B & B 5 % s AL 4% % k. % 48 = 5% 47 B} (Treating 3 million by 2005:
Making it happen, The 3 by 5 Initiative)’’ » %} B % Bl 5 # /1 XM R 4m %
WS R B R BT RN e - R AR AR REERE G
MURY > METHETHRNEE  RELTFRRASHT TR —8 -

LA S i
- RIS RSSO Y

EAREERRL R RRENMTERRZL— 2 —EHEREFNER
# (plasmodium)”™ 5| #2 i 5 » ik R BOR [B F RUE R B 09 1 7] 7T B 40 4 R HE »
SHEBWE-NHE ReRETEF L - ERNBERMREANLETTH

* Barbara A. Noah, AIDS and Antiretroviral Drugs in South Africa: Public Health, Politics, and
Individual Suffering: A Review of Brian Tilley's It's my Life, 31 J.L. MED. & ETHICS 144, 144 (2003).

3 Kenneth A. Freedberg et al., The Cost Effectiveness of Combination Antiretroviral Therapy for HIV
Disease, 344 NEW ENG. J. MED. 824, 824 (2001).

3¢ UNAIDS, Access to HIV treatment and Care, supra note 33.

7R WHO KM &l B oAl S 8 2 AT 8 » HABATE 2005 R AT RE|ELFWHEEHR=
BELREEETTREERFLENIBR -

B ER ST L M HEE &( Plasmodium vivax ) ~ = FJEJE #( P. malariae ) ~ 34 E 7 & ( P.
falciparum ) ~ Y7 JE JF #( P. ovale ) -
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B RGEAR B2 5% ~ SR Bk~ ¥ - BRI AMBEOURATIER F BEAR 0
EREFEF WRERSCEREREANEYELETEN  EREETENR
ERBE - AEEERIGERT > M HE - ZHIE -~ WWEST LB I
BOTERARE TR AME - BE R - BRE - 2 lRg - Bt
HEHHAT > AT EMM 10%0 E” - EREAREMADF > 4T 585
TEFTHE » AT > BAEARIE N0 B R 2 ™ -

ABRERFFNEEMERR A THEPER TRTHEBHZES
RIFWzs BF ERNME > AT ERERBRERBRE M E S
BTHEFRLRBEERNER" - EABMABA—FEEREH - £F S
FHEFRATHAEL > BB 2RA 400%6WAD > BFHA="FTELHEAR
R BB — ZHEAME T TL T 0 E ] 9096 % £ IE W A9 BT Hk b 4L b
BE HEZRARBELRNLE - EARERAAENES RBE BE=11
Bl A — S M A EWE G ERENLET 2T HH S HHEH M HEE
PRI BIERBE - T T2 R At B R KR ERHRET AT R

44
%E.E o

3 WHO, Fact sheet N°94 (Malaria), available at
http://www.who.int/mediacentre/factsheets/fs094/en/print.html (last visited December 21, 2004)
[hereinafter WHO, Fact sheet N°94].

0" Guerin P. et al., Malaria: An Essential R&D Agenda, available at
http:///www.accessmed-msf.org/upload/ReportsandPublications/1292002172022/1-1.pdf (last visited
April 24, 2004).

1 WHO, Fact sheet N°94, supra note 39.
2 d.

43 MSF, Fact Sheet on Malaria, available at
http://www.accessmed-msf.org/prod/publications.asp?scntid=22420041140423 &contenttype=PARA &
(last visited April 23, 2004) [hereinafter MSF, Fact Sheet on Malaria].

* WHO, Fact sheet N°94, supra note 39.
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ERBETERR)  HBAZTEA BZXWHERE  HEBHE  LHEWN
BREWMATVE - BN EX—FTERRAEAFLZRNARRK  A—FEHE
RAE - ERABEEARBEZE el S EEANEEN &
EVEANNEARZER  HREBERROEG - HAREERBENEZHE E
RETEBWHATEBRREN L REE > LAEMEMERTH BHEA" -

T YRR

" — B % % chloroquine » £ (P13 20 28 (£ B0 4 i 5 B B2 40 - 8 PR By 22 4 40
KET > BOIRREAEFARE?

— Francois Nosten, #%& B #HF % g4 -

ERBRERNTENRNE GMEEZ=A2EERLSHER B ERENT
JE S Z 4 (f5|4n © chloroquine®”s sulfadoxine-pyrimethamine® ) FE 4 H 214 - £ H
HMEAEEN PERELENRTEMEBRT BN ATETCEHARHA

chloroquine = sulfadoxine—pyrimethamine ] E<=% % (monotherapy) i 4 {7, 2 £ -

EBRETF > —LRHWHEREN —FF % L& 4 (artemisinin
compounds » ff| 47 : artesunate ~ artemether ~ dihydroartemisinin)#f &7 1% # F > £ H
PR R HH N S B0 ARET A B R R BRI R R R E TE
AEEBHIAVAWELANEL HEEEBEHNTE R LoDk TEL

4.

* MSF, Malaria, available at http://www.accessmed-msf.org/campaign/mlr01.shtm (last visited April
23, 2004) [hereinafter MSF, Malaria].

¥ Chloroquine #7# 1934 B B34 » A EEH - SR ERMEATLE 010 £70 Bl FRIT D
—ERMEEREHEREY EAFRERRNEEE AFNFLERTELEZLE 90% -

8 sulfadoxine—pyrimethamine 75 % % — S ER BY - HEREF R R E T ENH 20 B H
ulfadoxine—pyrimethamine #4722 1+ & 38 6095 °
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HRBREMATE AXRERETWAEXEZET  WRERS T &M EH
(synthetic drugs)# il » 2 = H /R " £ 3 & L oy i & 45 DUR Bk A2 - ot
b0 DL B AL AT RGBT B b Y -

WHO st ¥ Hm ¥ fm i B ER e A " UFE R AR MR E
(artemisinin-based combination therapies, ACTs » LT 7% ACTs)% 3% » # i
FEGeR T ANEERERNEZ #EEAUTER LM AEHE  HRA
B 2 4B R R B E

ACTs R EHAIATIEAREZBRFTR > HHENEFEHEHRERZ
FUR % B 34T ACTs» B # E 2004 45 3 J 1> BUR A 187 4 3P F IR 4R 4T ACTs
WFEME FER I e TR ES RFEREHERRERE
JFRH B AER AT ACTs W AB@HRIERGASEES > RABRERFLE
—DE- Wi RENFAEOQ=HMEQ: LET® UEEAEN - &
R GEEY > LARERAES TR HRAMBURILT & > R E & i A B

B L HENEMERNEMNEZI#EZE ACTs T A chloroquine 5
sulfadoxine-pyrimethamine 8 —J& % » & AEEFBERER » =R FHAT

RWHEEZ > TERERETRNRE -

BRER M EER T AN ERER NS HESREE B
RULER e RERNENBEAERR ERTEBHRAF L aWRAEEN

* WHO, Fact sheet N°94, supra note 39.

0 4.

31 MSF, Fact Sheet on Malaria, supra note 43.
2 1d.

> 1d.

> MSF, Malaria, supra note 46.
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FLEE PR M B A R B R B R U B R R R B AT SR R
YT G HR 0 B TR R MR R E AT A= MO &
EHBAMER > BRAE) RENTHILERFENFT BT HER - i
1993 EWMHEHEH > LHEFRE_TZRETABENAE > 2RAELS
NTHEEETAERGHES - BBE-+EH > RAVREAEERNEL
o RET S BT R BARLEE RS BRAFHEFRAEGHE - H
PUBACFHEAEE 2 RENT > FENETE DAREFENHE T2
EEAE S

REFTA - BRERNEN ERRANFECHEREERENEFFUER
e R TR BEIAG ACTs FRf v sy s R M7 W > B SR K A&
J& I SR A B H RS > (R TR RO N\ T

ASE
~ s RTIER  ER

A2 4 AT (Mycobacterium) 8 iy 80 40 P 2k £ 0 35 L8 4 A TR A
% 7 4% H (tubercle bacillus) o AH % 7% % 8 % & B AR B M. tuberculosis Fr 7]
£ RO AR D R )R B4R R B M. bovis. B 5] £2 o i A8 & 4+ M. tuberculosis - 4
EARE R B 0 5 R M. bovis. - RIS B F B KB & EERR LU

YN 4 % 39 & RE 42 M. tuberculosis -

BUREWNRERERERNELE RERSFRAER HH B R RZ
NBRE - EREER A W X R # NN R o AT T 5-10
RBWA(TERERURFRLE) R LR GH R NE L P MF (active

35 Guerin P. et al., supra note 40.

¢ MSF, Malaria, supra note 46.
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tuberculosis) > 41 W B fff £ o % & & B8 F 0 H ] AL B M R & % (miliary

tuberculosis) 5 4% 1% 14 i fi 3% (tuberculous meningitis) » 41 R R AL H & i > SL T F

HAHERE BREERARABRRE - BERERFE 2% LT eMEFHE
W E > M AR BRI 4 R L > B IR SR (pleurisy) R& B Jig i - K 5T 6

R A BT o BT B R M B & FE 25 B AR AR AR R R T 4R RO S SRR
M EBORE W H 2B o AR & R 1R R AR B BOE
IR R AR B i R R BB M R AR R R AR D o (e R IR 0 R

BREANBEBA  FNERTE  HRRLEZEHRETHHMOLEEE -

EEHBERBEERXARRY > 00 KL 2 8 =+t 42 B B & oy RO
R BT RRAITRAABRTZE - RERFERFAEHN  BFOA_08
ATER R BBNE EAEEATE R R BRBER SR - 4% WHO
BT R R - 2B AR H R AE K LLEE TG0 R & - BRI R0 &
B R 2.4% 0 B KR ARARSEAENE LR B TWE X R EEREY

T2 BB WOR ~ RS A PART S A e S B E T RRRNBI K > 95
RO R 98X H R ELBEN TRNER - 2 RMEF A EES
WHE - FHEREBHE > LU NFER DR BN R RARE > FF
HBB—ERTEABRRAELS R AR & RO F A E e R R R
oo HRERERRIABE SRR ST HEEAY

BEURAAFOHIYE SR E—REF SRR EAFNRE -

> Encyclopzdia Britannica ,tuberculosis, available at
http://www.search.eb.com/eb/article?tocld=9073667 (last visited November 26, 2004).

¥ MSF, Tuberculosis, available at http://www.accessmed-msf.org/campaign/tb01.shtm (last visited
April 24, 2004) [hereinafter MSF, Tuberculosis].

3% WHO, WHO Report 2004: Global tuberculosis control - surveillance, planning, financing, available
at http://www.who.int/tb/publications/global_report/2004/en/summary_en.pdf (last visited April 25,
2004).

0 MSF, Tuberculosis, supra note 58.
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LA A8 A B s RN S A TR B R A D B S R LB
R AERR R XERAMEETR - BMET R R AEART R -
B R R B RN TIRR S BATHENEER T B > EELHS
PE e B—F W HPORTEERAF W B2 ERARAENES
VRBEAREGE— T T RTARN  XEHFEET  BLEEGNRLE
#oBEPHROZEWE AT IEEE > FTEE R D 818 4 5 5 R RN
ZEAZEZT HABERRWE  ARSHAELN TR BRAEEETH
i e o

PRGOS

WHO £ 90 4ty # B #247 " 4@/ B 8 5 6% % , (Directly Observed
Therapy, Short Course ,DOTS » DL N8 DOTS) {F 2% & 4 5% 1y # ¥ - DOTS
MBS AR AR R AR cEREANEETEN T £ &
9h > 4o FAT ) IF o Y 4 38 SRR - DOTS B[ IAE 95% 1y £ 4% > HL{3 LA % 1t
WA o AT > DOTS Hysk B Ve 41 G R L% % > LAHBAZE/\EA
ZACERMAR BEEFBHAEANSEEABENEREY KT E
MR ML AR B R BN AR S  HRF L AR TR
T AEAAEWNEEEASN R E > MEERIT DOTS W - BETEY
th 35, P T R B RO o T 4E SO R B A e R

DOTS 84 Lt K& - EHRUERELRNIBRMET R - ERFER
BEM MABEERE  WRBFFILBENHETY > BRRE T RHE R
—REYELANENE BNATEEEZHCLANELELTE - WRENR

' The Stop TB Partnership, What is the relationship between TB & poverty?, available at
http://www.stoptb.org/world.tb.day/WTBD_2002/1Therelationship.pdf (last visited April 25, 2004).

62 MSF, Tuberculosis, supra note 58.
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1 [7] B %t isoniazid X rifampin s R B MY B EAEGIEN R £ BRI
# % (multi-drug resistant tuberculosis, MDR TB)» y5 % % & 71 2 4 4 7% K H i —
o HLEYHEAERENEER R 60 FRABMEER > MHEREER
—BE-BWNTET BB ETEFLHERETERBURE AR RZIRELR

63

AR BN F T T > 2R I B F I LA A I+ R AT oY B4 e
&0 B 1960 £ R AT BEMHPLBELROAE LT > SEHEAZFNEREFR
1923 4F B B 5 o ELARR ol S g™

ARt EEM O EVESL EFLAFUEX DOTS Mgk » ¥ ~ &
o LR EREE  BD L BN RN RENZRIER > EREER R
FFTaE A > WA B RIE o JARR R OR B -

TETE R AR

Wbt BRI R £ B RAT RS M 248 W S R B R E A AL
BXRATROB EHE  MRERAALBEN AT BLARSBEEETEH
R —2 - MATRERARBENER  TRRERAH 8 XELEFH
BY MR REER METAREE -

NEBEHDER - BEROBRUABROGMERE - HERCHBERE > A
FHHABTEZMEENETRED  JUBEELCHBEZ A2 Bl
IR HY A 0 BRI o (R AT AT B B AR AL B K A B R A
HHEEENHA R A BT E > BROANE AR T ETRE RN
RELBERH BHEHNSAEAREE AT R BERANERNET

.

8 d.
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ESEAEARE AIEEFWARE REEME  BENAANTAEEZ %
AW ERE R A EZ SRR R R AR - (R & KA

AR BRE  MAHRBER - MR TRENAAERAE > REFEM
ME - BRTRDIRI A ERER  EANFARNSEE B THEER
BEN  REZXWE  EREWELRD  BRE R REBUTTER
HIE R TERRME F O RE - BA - R B R E AT RE S A
BEAH  RTEHSELETOEBORILI  MBEANE R W RRR %
R o

F > I RA SRR EMARRE R ZENA R PENT(ERZIRAT L1
HEk A EREBEMCABFEANEERE EHBTEZXBREFER  EEK
Bk~ Bl 2 B0 8% 2 05 F 25 38 fw o v o7 JELI Bl 3% P B X oy B BE B3R - X
F N3 AT BUR T B AL e T AR N B SRR 0 T AR R W R AT
LR BB S B AT o 2 B RbRie AT B PR N SRR R R R LR E M

PIT AT BIREEIER i AR i

EMEHELRRATHATERNAEEELE  FEHLEHEN - #RR

EBEATHERFELEEMATHE LT MATRWBREEEE AR

RAAENHERG EEPERFLGNE T MELXRKRERT T
R —IR DT RIATR B3 P Bl R e R Frm iR g fl & -

55 f SV

TRIA ST =48 F H AT A W6 R B Rtk Bz A > T B A it B 3
FERBEASEEERE  THREERARONBETES A —ERL §—8
HEFM TS LRGN RS TR 2R sz R F B 5W5 L5
B RRATAF R > ERA VUK 82 TR ey 2 -
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BE—BEWEBTE U HWBEEAE AHEYEARBTHEERTR
VBT REE B A HES TR LCATRIGENEL B R4 %
BRWBAEN AT BERELNTTHRE - A3 2RTF=p2— L2
ADEFEERBUNBLFES RN  ENELRRARNES > B4l
ERAE_ Nz  EHEERT  BRTFEFARNAH - HEHAEE T
FARB B RE - Uk EFr > A BEERTRELR L AW HER LR TY 4
SEERHBTERNES ER—FH SREAERRATH LELNEHES
REFTHE Bt Erat F LR G ES Hik WIO #t %

GRBERE TEHL AL AERNBRTEFALAS BELWEELAKRE
B MEZHARERL  AEMAMEN XN BEZEE - | “LPEBHY
MAENRERLE -

+& Mile Moore

B ERER LR R IR AR C R E R AR
A+ L A R GRARA R 1 1975 4 E 1007 4 M4 Hy—
FoE o SHEEE 4R 100 S 1 A B L R
B o Tt RSO ATIR H AT 36 B P B 00 DB 7 B
TR T« o4 M B F 5 M A B B 0 4 L (B £ 0 ¥ A
B B, 48 55 96 R 3 S B B I ST B L A B B
WRKFRARAT R R BEF R ETRER - b AT
bR R A B AR R AR T
(o 3 % s A LB A 2 0T (B B R+ 3 B A B
A AT B A A BB 037 1 B T 5 R 737 36 » DL 38 75 96 98 M 23 -
B BUNFRTHI RN R AN PHEARKEFN - HE2 -

% Hoen, supra note 12, at 28.

% Samantha Shoell, Why can't the Poor Access Lifesaving Medcines? An Exploration of Solving the
Patent Issue, 4 MINN. INTELL. PROP. REV. 151, 152 (2002).

67 Hoen, supra note 12, at 29.
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ZmAT BT R TR E T BT EE E 2 — - AT A %
e m R ARG L MEEEMERMNEAS L EERMELTE -

AW AEEF T THEERNTRAFENHE  mRA BN 2 5 WEE
HFEBER TG EWENEY XA HEE RN ERNFR  EEEE L TR
REFRERFEBLHWMG MERELELMEET 2E > HERNEX—F
o E—EHEN HEX THEE, L TR BENERERE At FRE
TRAHEXEWMEBRAR HPRHEEFEBR LN - R EEREFE
FBATHIHRRA  HAZERNBERAFRKE—RTEBAKE &8F" 847
XA EREE BRI HFRDN BB ENZHEF AR > BREHNEEK
Fl @B e ot A > AR TR E > AR S B E SRR
BT > (7 AR R B I3 0 bk EE BT R AP SR A AN 0 R IR 1 B
HR BB -

B 4R BT B T B TS S T R B SR (i ] 2 AR A T
5 B ) 1 3 4B U 4 B M T I A (R 0 B TR R AR SRR AR B
BH -

ST B B R U

BERZTWENI R BRI FNRERIARF LA R A EEREER
EREY TR FFNEERE - TARNEFE - TEEHNERFAER
MBHMTLESE LAFAZFHL2EIRERRAXBHEBRRYET - WHE
TRIPS 15 & & B - T 9F & A XA 78 a4 (8 - 3 1 TRIPS Wh 2 7 4 Bl & - T e
BABZTREFZNRERNHRARKAERERN ST RARARTEZERAMFN

&% -
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Sy~ # B Tk

B CHBERAABRTRAZARNES HBALGRENFAR &
o B TEAS A 3 B 30 DG B BUR ¥ SRR IR s B 5 A U R R
NFIATEFNEAE - B ENE DT RREEXNRARERRN > LRHRETX
JE RS A B St L

— o~ BSEEF PURTTRIE
(- ) ’F’Eiﬁ%ﬁ@i’%dﬁwgﬁfﬁﬁﬁj

REEX-EMESE HUMERERNERX REEXWAR  cLEH
REEEE LW REMNEFREEER (P8 Bk~ SRR - TH  RH)
RETARNEE” R BB H R R T ERTTES AT =18
B & — B8 A 6 R R (U2 Hi(chemicalshaving therapeutic value) & % —
B % F F] 8 (intermediate) ; % = & 3| (formulation) © R & £ AT R A 0T 7 5 —
BoHRAFE-H BHRAFZE R RS B EE - AT
HA-BTH -~ It  REREEASHEDBNEZAARTNREEXR
m AR RE AT R AT % B B R HE R AR B 4 ¥ 2 F L2 JC % (new molecular
entities) * REF I H TR W H EL TR R TR B/ kit > meE%
BEPTRIE ~ WM~ B3R~ e R FEAEFE QIR HE - ZR
Woes s BEWEAHEHT  WE - FERT  REHNKENTRBE S A
WABEFAERRERRRARREERZAEN > PR A MR - BF - HE %
B~ B~ Rk~ W~ BRERRREHIE S MAME L BB K EER R E
S B TR AR AL A B o e MEE R SRS

© Fobwh o (WEEEZRE - HAEMY) 0 AT ERASHEHAHALET 0 RE O3 F 1
Ao H A4S

5 Assad Omer, Access to Medicines: Transfer of Technology and Capacity Building, 20 WIS. INT'L
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B REEXWAEETY REXWEAN - B8E G Koo THEEAE b DB E
CHBEEXAEE -

(=) BB T

HREREEVEABNRER TS HERERNZ2WRARE  #R
& B 1960 SRR H R E R FEZL LW F ifm F 025 5 > LARB R
MBI B ~ %2 M RBR R R B 4 B BB LT -

HENHBAKTEN S "B, B TBE ) AR ERR BB ZEE
T {E & #7 1t 4 (new chemical entities) by B 4% » #7114 69 SR 45 © H4 3 5L
Wi B A A A AR LB SR AR EI LA WLE  HARE R
LB N > Ex e TMEEF- 52 EHERSLALBHEERER
AR~ T E > DR AL keI o T BB L e B —
MBI 2 A4 0 B N\ B R B o DA B A B A 32 R (FDA) Y 4L 46 %
1l BRI BCT B 4 4 UL T S KR

%— - E5 R AT Bk (Pre-Clinical Testing) © sk Ex i B Y A R B 2 5 A A
R BN T AR AT AR RS - T RBELA L
FDA # 1 % % B (Investigational New Drug > b\ T fi#% IND) & 3% » i
X LB A WRREY A A BRI R E T
BRI BB« UBM R T EE R RS IR R R A EES
WG ERE =T E AT

L.J.551, 551 (2002).

PR (UEEE I RAERNE—URE A BT EBRETETRAEMEALRX
RE91#F > & 1920

TR ks EH23

2 James Thuo Gathii, Rights, Patents, Markets and the Global AIDS Pandemic, 14 FLA. J. INT'L L.
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#1225 B A B (IND Testing) © #0 5R FDA KB [ 37 22 & Bl o 0 o1 7% & B
TFEATABNERAR > THESA=ZERE 5 —BEFFL~E
A HAROZTENTLZ BBRHE AR L 2% JRA W EEERR
FREY LT E W KE ~ TN - BYEEZ T E - T HEY B AR
Bl F_REREHBE AN TR ZETHAR WA R Z 2%
RAEZM  #HE2HERAAHTN\EA > E=ZBE UL & HEHEE T HY
ZY W R R AR AR Z AR EEE B T ERM AR
RAWEDHENRITER > HWERE—FIHENFENZLERR
B IRBEYIGRNIE  FTREMARE=ZF - EMEETRAH
WEM—EREET  METRAEN T EZ 2SR EEMRAHE
o B 450k B ORI
%=~ #ZE s HENew Drug Applicdtion, Testing) : 41 R H 5 # 13 8 1~ FDA
CAGRER KA B 2 &R B ] FDA 34 372 3% > DIsERFF LW o
TP HE BT BRAR S s TR R
%19~ £ 4% 49 B B (Post-Market Surveillance) %3 % % 54y % /% » 178 4
SRR ANE ERE LSRR EYHATHR L RABIL"

S
[

FRw A T RBERRT 0 SAXHRRAERA > AMAEERERZELT
R EBRMERRF A — A ECEE T REET SO TERFEFEUEN
W e

261, 335 (2002) [hereinafter Gathii, Rights].
3 1d. at 335-336.
™ 1d. at 336.

.

-29.-



2D FyBEEIELR  EER  RIRR PR

MEAEEXNE & ZROHARNE NELFRA ks B 1980
FA MBS FARTE - —F > £ 2001 £5 > —HEE 5 FHIR AL
BEEHEEL - B WEEEHGWARESE  UEEAP > EALTEL
BEEMLEY T FHRAZE LT LN R AT - LR ILE
ANAEZ BE R B - R — T A AT A B BT
20 B B ROE AL JL R I8 IR B B 2 R B o A A I B 3T T A R R L T AR
BT RELY —EREGARE TAMAAN N EEZ  MECREIN
MAMERAT  WEEEWRER LA b B ER TR E T - #
5t > 1954 £ 1978 £/ > FTEERIHE Bl R 5 20.9% 0 £ 1982 F 1992
FH BEEENEAUTHES BYWBENK  REERFARENEEL

79,

(P4) SRS E Ty e

ARREEXEFT N T A CRREREE Rt ITEXRT  FEE
FoRERARE AHAERAWFREN REEXTHEAMBEENTE
TOEHTEFAE > REEXRMBRFNE L BB RBRAASWELE
JE o % JE M (Penicillin) & F 7% 1928 4 B1 & Bt - 78 1930 S > EE0 7 AR
ERBEAERE  HEAPHEMTRZIM  £F _REFRBHM - 2 BEBUTAR
JRARH A BB A R R TR R R EARAE R T REE B REH

O EHwE o AT4BEE68 H 3o
7B b
R uEE - BT4BEE 700 H 32 -

7 GARY P. PISANO, TECHNOLOGICAL INNOVATION AND ECONOMIC PERFORMANCE 350 (Benn Steil et
al. eds., 2000).
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ERARSRUENN S BA T MAREEXLRIERE T RO - 2
FRLRY  WENGBAEL MR TR A RO F e EEHTRR
g b KA MBS R B R AL A7 0 Mtk 0 Y 1950 £ E 1990 SRR 0 HETE
BE BN BB ENT B IR KRB - BRI+ HEH 2T 4D
£ ] % #ir(Molecular Biology Revolution) [E £ 5F % 48 35 0 # fi7 - 20 2 (E 40 BT 70 &
BoBERHEREY 27X BUGWAFTRNE 2 FEMEEG TG
MRS WAIH > BRABETROAT BT ENBARBERP NS —ELT - #
st HAlt A& REROTI RN EHETERE SWUL 2 ERLEZFHE
15-2096 » F[4n W ZE E X WR AR B R B & FMRBEMLD -

U Y A SR

REEX B BN S8 E RN - Tt B R EM LT fr
AR W T R A8 b B0 S A R B R (fixed costs)™ » 36 T &
G EEMA S BB XHNEEEE — A0 - HE ETRR R IR AR
(sunk cost)™ o fRATAT it » —BEEGT N RAYWALEHEE T HEHRA
M 3096 c ELMBEETEERT > EENARE  FEH M2 A7 b
ERAWHERS HeRXBEEEFEL -

HERBEEE A RERRZBHRAER EERABERZREL L

80 1d. at 349-350.

81 1d. at 347-348.
“ pugEE > FTABE 700 F 12
B ORENE R ARG T CMEEES BN AR -

# Lana Kraus, Medication Misadventures: The Interaction of international Reference Pricing and
Parallel Trade in the Pharmaceutical Industry, 37 VAND. J. TRANSNAT'L L. 527, 548 (2004).

5 4.
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W AR B Ran B BB i 238 IR AR (marginal cost) A E K A - — AT F 1€ 15 44
A 30% 0 dn Rl B R (A BT Ak IR RO o BB R O o vy R LK
RENE] HYEl E L R AW B A 8 R GEE AT H A R E
Brsierm > B EHENER -

BB T B A (R IR A B R R B Y
BR o HWEELMELEE TEEBMEE  (solating mechenisms) iy 74 o ¥
BHTE LU\ TP o TR R R AT A - g WA
B E TR T o I # R 51 AL B > I T 2 H AL
T B A o T RS B R R G R Bk
BT A N 7 5

SIZ 8 BNIHD T

HHTREEZIRES RREUTERUL Y ELETRIGCHFEN
GEWER - ANNERETMFETREZMARAENES AT AHTLEEF > &
EEENBRERTRMABE  HRBMREZNAMTE - BERT - &
WYX W TR AT R R T EHR T RRABRAR ARk R E
HEAENTR A TAFRUMES  ELBEWAMKRTHEREN  HEL
hEeE -

A 78R 4T (World Bank) B9 4R 51 & K > v 2002 4R B - R A7 45 B X

(low-income economies)®” # A 0 448 & — + F {5 A > B B 39 F7 758 (GNI per capita)

8 1d.
ik B AR AT R 2002 4F 2 A 0 (R FT 1R B F R 45 B R F 44 B 45(GNI per capita) 4t H =

FTHETUTZEHE - 2R RBATHRERN D BZRGANLE
http://www.worldbank.org/data/countryclass/countryclass.html » £ 27 % & H #] : 2004 4 F 28 H -

-32-



ANE=F£7T"; BFi# E R (high-income economies)™ #y A 11 % /L&~ T B
“HEA BRFUFBAE_EATEHOATER”  BHGERWER T
BARFBEZEA+— £FRELELTRTL - XEFELRARTY
ALt —a-+£10  BAGEFNEABNS2READZEL 2T
T BEAARHENAREET T HHE S WA BFEWEEE 4 H W
A TE o TR F AT R B AT 2 I W B 46 4L 1) % (Sub-Saharan Africa)# B 0 7t
2002 £ R IR PHAGEANBETET MM B2 RBEE T HYE
REEROCNEE  BREYFBUGEZFEETHTET” - ERHE L WKL
B FRETARAREELEMEER -

tesh > REEEMEF RO IETREFSEARETEBRZEERY - 2
2001 £/ AREXFHEAGSFANREZIU AT EAEETH LT

Mo R F R A =+ — B \E T JE N B 1T ) (Sub-Saharan Africa)

* 3| | World Bank & 77 435 2 & Ko
http://devdata.worldbank.org/external/ CPProfile.asp?SelectedCountry=LIC& CCODE=LIC&CNAME=
Low+income&PTYPE=CP - #z i1 8% HH] + 20044 4 H 28 { -

VR BB RSRAT Y 2002 2 HAR I o B A3 B R (R 45 BL R 34 A1 43(GNI per capita) % /L 0
t+AERTUEZER - 2 RMRBITHEAR A BZLENN4
http://www.worldbank.org/data/countryclass/countryclass.html » £ 7 % 8 H #f : 2004 &= 4 H 28 H -

* 5] B World Bank & 77 43k 2 & ¥
http://devdata.worldbank.org/external/CPProfile.asp?SelectedCountry=HIC& CCODE=HIC&CNAME
=High+income&PTYPE=CP > fz 7 % H #] : 2004 54 H 28 H -

L 2| & World Bank ‘B 77 4835 2 & #} » http://www.worldbank.org/data/databytopic/GNIPC.pdf » £ T
BI%EH #2004 £ 4 28 H -

2] World Bank & 7 4835 2 4 4} »
http://devdata.worldbank.org/external/ CPProfile.asp?SelectedCountry=SSA&CCODE=SSA&CNAME
=Sub-Saharan+Africa&PTYPE=CP > fxJT &% H #{ : 2004 £ 4 f 28 H -

* 5| @ World Bank ‘& 77 4835 2 % #} -
http://devdata.worldbank.org/external/CPProfile.asp?SelectedCountry=USA&CCODE=USA&CNAM
E=United+States& PTYPE=CP - fx It | % H #] : 2004 4 H 28 H -

** 5] B World Bank & 77 43k 2 & 4 >
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WEAZT—B—27T° HMWHE LB AEK -

BREABWNLERBUR BERRBEVRAREREGRLE S AT WA R
HIHLR B F e R E 0 ACTs BRI S —+ 270 — MGl amE " A%
TFE, 8 DOTS RERMELF+EW+ 270 WEAMFEEZARZFHBERA
R"BAKE FRARNEGL

51= Ay %ﬁﬁ

AFGAEMMNAEET T IA > 80 B3 B X W s R R KA
PR ERATRER AL REREME  KETENE  BENERLEEL LS
BRE HABE HeWEBERTABANATEDE MERUBEERENAN
MEREREGHA - MR A FNHLRERERERNEE > BT EUE
TR ERE -

T s o BT o i R AT R AR F MR R E R WS
Bl BT 398 P15 V6 R B0 22 i 7 > R 2 JE SO0 TR N B B AR AR T B o B T B
B BB R R AE A A Y T 038 3 A AL AT R R R DA IR BN BT [
Ao H - BRWESSTOEE M EHEBFEZARREE - WERHE
FHRAARLRBREHBENETE LAFERIEZGRETES - KA o
ERARFREEBATERTR REERNERT AR E > REAREEFRXEH

http://devdata.worldbank.org/external/dgcomp.asp?rmdk=110&smdk=473886&w=0 > #x iT #| & H £ :
2004 £ 4 H 28 H o

* 5] & World Bank & 77 48 36 2 % #} -
http://devdata.worldbank.org/external/dgcomp.asp?rmdk=1108&smdk=473886&w=0 » £ 37 %| % H #] :
2004 £ 4 F 28 H -

% 2] & World Bank & 7 435 > 4G %} »

http://devdata.worldbank.org/external/dgcomp.asp?rmdk=1108&smdk=473886&w=0 » % 7 %] % H & :
2004 £ 4 F 28 H o
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ST=f TRIPS it fos A

RBETFTEZ FBMABRKABEYFETH AL TRHRZALREARK
ZmUT N - 8% TRIPS W Frsx g 8 B EREH > LA REFEFVEER
& BREFN G LERERNGRENER  BER T LR
WBEE ¥ R TR BB T R o BB F ok A - TRIPS W € K B
BYBAFHEER NS AEESE R IR REAF AN ELIHE
7 R 7€ - TRIPS 1 € o % A A9\ PREE 0§23 P > | R I A 2 70 o 2 19 BT oy BB
5 ~ TRIPS W & St 2 AU R A B 2 v b E - TR EE®E TRIPS 2 T &
AR PR 58 S Bl 3 7 B 5T B 22 o AT B o R -

as i LIRS

B S AT U B P S L EL BRI B AR R LR A T B
BT # 28  BUAR P R 09 o0 A - 38 e st SR ALLE Tt B 09 BOGReT AR TR -

BN

N

- F P

— AT E o B AT 3 AR A (exclusive right) 78 4 d B A 69 -
BHEAZTHRMARCHRZTRE ~ RART - WE ~ EH %A Lt B B
T O s e 2 AR T E RN R BAEAN R SREARCERET
ER#ZTE > RHRUZ T EEERRZ e TR ~ R BERE - KT AL
L E HY T 12 AE

ST TE EF([EA VRIS R
A e R s
A B B P2 2 BT L A PR BRI R B (LA T -

F—REEHWERA T A AT E S (the natural right theory) - £ 1% B AEF
WA EBE  RABRAKRAEAA > BAANERER FZHAERRT T 2
AN Eib BAALIRAHTBERRAZRACAETHTNERL > AERAA
BEHEZRAY RZBMNE  BUF LA HREAAZ G 0AE > 37 URHE -
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e 5 91 A 1338 o B O KA 25 -

FoREERWAE T A H R (the contract theory) > 5T B I Fl F & 17 # K71
N 58 R B BN R R B 2 JRE TR 7 A 3 S A R e T 2 PR AR B
HEHBEL SR T RER - Fl R BRA > HEAMRARSEREZ
BIFTRE AR B SR - 2SR BN BT e 2 SR B 9 ~ BRIV R > BB WS - A
Boy £ KBS RRERE 2RI - BV RILE s > BT HF AR BT
P B A0 > BORT RS = R Y 0 BB A e B B R T B R R e E AR
EHRAAEZ S SH AN F G AR AR AGER K&~ R BER—F
W BAANARBRBERBANE L&Y FEZEARRBHEZARBREAA
BFEWNE - AWM A THABATOER - ERGERT > ZHH ZE o E
W (e S R SRR R EFEAREEZ A EAKE T 0L E 87K
T A Ry Al E o2 F B G A B s 0 PO T AR o AR BT RAT TR
HHEWZEH -

AXEZ T B AR E g RS AN EE T A — M W
JE X B (AR VAR B A R S8 B8 S o - AT o ) BRUAR VR R A A R A
Z ElHy o TAF ULAE £ R kB AT RS SR i 1R R A > Bk > ASCR AR T A H
W AATRIEAE R E RS - ERAT T HAH ) 2 AR T RARELE
G BRI ENALERBEARBRZ T A » &t L AR B - &
H R IR E e

N RIS L

B BB R R A B R IR (B B E SR e R A & R R A AT H 7 R
FRAGEZTHFALEE - LEEFZ PRI E N BE 7R UEREE
R E Y SR BRI AT R ATE BB R 0 £ BT B AR & BB AL

7 ARTHUR R. MILLER & MICHAEL H. DAVIS, INTELLECTUAL PROPERTY: PATENTS, TRADEMARKS, AND
COPYRIGHT 16 (2000).

% Andrew Beckerman-Rodau, Patent Law - Balancing Profit Maximization and Public Access to
Technology, 4 COLUM. ScI. & TECH. L. REV. 1, 13 (2002).
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FEARH| B 3 v Bt AR IR T o b B B R e SR ET > R e R R e H e

BEEFZMET SR BXRREX LB TELREFTHLBEEHKETR
R 2T B B T E B AR S T R R AR R

T PR SRR R

REMESHENRELBEN K —AREBEEZEKNE £ 1950 4 >
#8 i# &: % Robert M. Solow Bl 45} » RTH R BE P HFEBER KW —HEEZRE =
1% Solow B4 K R T BIRT L AR ATE E B E B > {2 Solow By £ A 4
B BB R LA EEA BN NA RS E  MAEZER -

H 4% > Kenneth Arrow 3 —3F &l ~ B ETHNBGRE EEER > 2
#2 Karl Shell ~ William Nordhaus # 1960 X 44 17 35 S fir B B Ay B4 » {E i

% James Thou Gathii, Construing Intellectual Property Rights and Competition Policy Consistently
with Facilitating Access to Affordable Aids Drugs to Low-end Consumers, 53 FLA. L.REV. 727, 747
(2001) [hereinafter Gathii, Construing IPRs and Competition Policy].

1% Douglas Clement, Creation Myths--Does innovation require intellectual property rights?, available
at http://reason.com/0303/fe.dc.creation.shtml (visited December 20, 2004).

101 Id
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R E —E PR 0 5 =B R [ A4 7 W] 4 | 1k (indivisibility) - 7248 1551 38 R
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il g (Bl B EAR R B0 RAABoRial 306 8 2 % | -

Joseph Stiglitz ~ Avinash Dixit # 1970 £ R 4% & th — 48 & 0% 5% 3 0 i R A
A (Growth Model of Monopolistic Competition) » #h# A f 5 2% & » & Kk T E
WATHSE > MBS E S REM R A EERT » HF SN E
W L (8RB E (B8 5 % A (price taker) » JRE] > BHAF AR
FERERGES  REELNEY > TEBETLHFTH' o 4 > Paul Romer
#1980 Z 1990 £ B % & i T /94 B & 3  (Theory of Endogenous Growth) »
B B BET AT WL AR A W — 3R WA WA R - MR B RE

102 Id

13 KENNETH J. ARROW, The Rate and Direction of Inventive Activity, in ECONOMIC WELFARE AND
THE ALLOCATION OF RESOURCES FOR INVENTION 602 (R. Nelson ed. 1962).

194" Clement, supra note 100.

105 Id
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197 Clement, supra note 100.
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188 Kraus, supra note 84, at 548.

19 Beckerman-Rodau, supra note 98, at 14.
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|11

1014, at 17.

""" Colleen Chien, Cheap Drugs at What Price to Innovation: Does the Compulsory Licensing of
Pharmaceuticals Hurt Innovation?, 18 BERKELEY TECH. L.J. 853, 858 (2003).
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B e R BB TR B BN EREH R REEXTE2HE
EEW -

"2 Clement, supra note 100.
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13 Chien, supra note 111, at 864.

14 1d. at 858.
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Lee Gillespie-White # 2002 4 RffE £ % £ & |(Journal of American Medical
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"5 Lissett Ferreira, Access to Affordable HIV/AIDS Drugs: The Human Rights Obligations of
Multinational Pharmaceutical Corporations, 71 FORDHAM L. REv. 1133, 1139 (2002).

"% Amir Attaran & Lee Gillespie-White, Do Patents for Antiretroviral Drugs Constrain Access to
AIDS Treatment in Africa?, 286 JAMA 1886, 1886-1892 (2001).
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Wr—2 MEREOERRBEE 72 8% HHREE B ERZBEREE
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ERkzEAmE"

EH 5 W E DI 2 R K B » R LR AR A 1883 FREEZL T T
¥ I EAE R & /N4 | (the International Convention-for the Protection of Industrial
Property » 7% T .3\ 4] |~ “Paris Convention™ )' "4 1886 £ 4T~ "1 &
S R BT AR 78 /A 47 | (the Berne Convention for the Protection of Literary and
Artistic Works » #if% T {4 B /A% ;> “Berne Convention”)'"” o £ T B N4 | T >
e EEREHIEAFATRERSE BB ECHBEERWR Y H _HE
AW H— B RN T XM EE L REZ LT RN R EHRFHEET L H
Wik ZHsE  REERFERMFEFLANART » & 8 BHEH T IRER
BEEAReER" £ Ae 8 M= $5% % b B % & (the International Court of

Wome s (EMY HE) B 638 5L T 1999

8 Pparis Convention for the Protection of Industrial Property, March 20, 1883, as last revised at
Stockholm, July 14, 1967, 21 U.S.T. 1583, 828 U.N.T.S. 305 [hereinafter Paris Convention].

19 Berne Convention for the Protection of Literary and Artistic Works, September 9, 1886, as last
revised at Paris, July 24, 1971, 828 U.N.T.S. 221 (as amended)[hereinafter Berne Convention].

120 MICHAEL P. RYAN, KNOWLEDGE DIPLOMACY: GLOBAL COMPETITION AND THE POLITICS OF
INTELLECTUAL PROPERTY 104 (1998).
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1967 £ ff] » # R & 2 B E 4 4 4% (the World Intellectual Property
Organization » ff % WIPO) K 3L » # 1974 4 fk &5 & Bl 645 54 TRE A&
HIERAH THRAK ) RIS B ERE RGN Z B HAHKBH T
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12l Evelyn Su, The Winners and the Losers: The Agreement on Trade-Related Aspects of Intellectual
Property Rights and Its Effects on Developing Countries, 23 Hous. J. INT'L L. 169, 179-180 (2000).

122 See id. at 181.
B EER(HBY5%) BB 117 H639-
124 ]-g]—hg:{ o

12 1. Danielle Tully, Prospects for Progress: The TRIPS Agreement and Developing Countries after
the Doha Conference, 26 B.C. INT'L & CompP. L. REV. 129, 132 (2003).
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126 Tully, supra note 125, at 132-134.
127 Id. at 134.
128 Gathii, Construing IPRs and Competition Policy, supra note 99, at 753.

129 1d. at 755.
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B0 Jonathan Michael Berger, Tripping over Patents: AIDS, Access to Treatment and the
Manufacturing of Scarcity, 17 ConN. J. INT'L L. 157, 180 (2002) [hereinafter Berger, Tripping over
Patents].

B MICHAEL BLAKENEY, TRADE RELATED ASPECTS OF INTELLECTUAL PROPERTY RIGHTS: A CONCISE
GUIDE TO THE TRIPS AGREEMENT 2 (1996).

132 RyYAN, supra note 120, at 107.
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ulls
il

TATROHBERY ZMEE RS R RE R A RS SN E
HHWESX AR E BN ERRERIT LT EREF RS TRRAEEY
5 Bk % EAE A GATT 2 (& B mu Bty sa - '

BRERASHELR S EBEEMEER A2 RE ECHEEFERE
PEEHAEEMERE R LB AMBELEE - £ 8 - £B 4 FHRAK
(Organization for Economic Cooperation and Development> f #§ OECD) & 3 4~ #7 #
T ¥ 0B % A% TRIPS ) % % 2 # B34 R o 0 % Al R &FTEw TG-10, "
AR P 2 8 (R R ARG E W R B R A RS ERF RN R
. g AR B — E R AR A B R B B R AR A
B - 0 E R R BB M RIEH AR & (LR R B R A R
B HES o ARG AR SRR EAR RS R
il > DA %75 B A 518 AR - BLE] 1990 £ 1 AR o s ag s BRI
—WHALEESEH L NHEE > & GATT #tE & Author Dunkel &t & J 674 77
TR 1991 48 12 F 4 3% # 2 A R 2 4% th TRIPS 4 € 2 J8 5C» B % 38 B Dunkel

133 1d. at 108.
13 BLAKENEY, supra note 131, at 3.

135 Id

O GATT WEAHE EF - FMRE - $E %R Bl ARFE & EHRE -
M AETERASTEXARZEH -

137 RyAN, supra note 120, at 109.

138 1d. at 110.
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Mg — 4 BEMERREEERLE GHANBEBAEARH - £
B meRREFFT=BEHN 1992 FEFT 2 £ 8 @0 H W = (the North
American Free Trade Agreement > i #§ NAFTA) &, & # % B EH G EE A EH 5
MEZ AR TEMENEREEYE FER REOERT BB ERE  H
T R PR R R B RO ST AR 2 AT B P A ] > NAFTA R
R HER - WERKMEZE L X2/ E B H % W % (the Us-Canada Free Trade
Agreement) £ HBE HHER A S BHER L RELEZE > AT E A E
Bamez B EHERERTR ERFNRERAFEUSALEER - m2 AR
EBHER Y R RER R EENREY o Bk NAFTA £+t 54
BB HMEEmERRE LA B E—t 0 UIRE AR WA A2 78
A HEFE - BRI EG - BANE BN RBHRESFROEHE AR
Z ' o NFSTA %374 » B 1L Wl Asf3dqr 70 38 47 7 > % B B # th IR NFATA
MEXREEHEEL T RES

BB v B % 74 Dunkel Draft WP A4 44 it BB 4B A4 R A B 4
R AR RMASNABEL SRR HPITRT A2 OA 0 ik
B “Dunkel Draft’ iy B E WA o B £ E A3 A 1994 £ 4 A2 > 3 1F
jit, "Marrakesh &5 ;> #|37 TRIPS ¥ > @ E EMERMAERY 78
A mAKEREEWERE EMEERE  RERT EREEREZEENRK
W TR B R BTG > A WTO Fm AR
R o

39 1d. at 111-112.

10 JOHN H. JACKSON ET AL., LEGAL PROBLEMS OF INTERNATIONAL ECONOMIC RELATIONS: CASES,

MATERIALS AND TEXT ON THE NATIONAL AND INTERNATIONAL REGULATION OF TRANSNATIONAL
EcoNnoMIC RELATIONS 491 (1995).

1l 4 A, http://www.nafta-sec-alena.org/DefaultSite/legal/index_e.aspx?articleid=168#A1709 » #x i1
BI% E #2004 5 A2H -

2 RYAN, supra note 120, at 112.
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b EXARRR  ERWRETREE EREBERE ZNENRBY K
EoOREEMEREEGERERT HERRIRAA T A WAL RO FRETE

B

4

ST 2SRRI WTO B
b

T AE £ £ o N 3k B (public goods) £ $k F (nonrival) ' DL R £ i 4 fts
(nonexclusive) Wy B4 1 - 4 5 —1H A EBE > AlE R AEHWA > ETHT
DB 2 500 5 W B R AR R 36 0 A A R B R AR F o e > B
7 4 7 410 %% 3 (external benefits) » T 8 (spillover effects) i 4 © 4k
(knowledge) st & 5 % R 47— NSEHE » B ABIF Bt 13 2] o 5 B M A 30 - 35 %
B 5 2 B VA4 2 o P T AR S Rl B D B AR R R
HH

TR F B — 8 R DU S0 A 8 77 4 oK B A — A HE B 9 S JB K IE
E WIRAS G —EF CHBARCHEE BYERNEEHE R HHN
WTO 2T o DUARTRE i - sy R ALHT ~ B8 B i ik L 23k
3£ 4 (global public goods) By 1% B {4 » A7 & 2 » [E] 4k sk 2L 47 B [ 0 B 41 302 34
BB RSk B R A R B I U E B R AR AL
oA A o ok A IR B 4R R M R DL R R AR

WO RET RS MALR LA 0 T @ RE L T AR -
WORTAM RS R RBBEMATHNE WA TN -

145 Keith E. Maskus & Jerome H. Reichman, The Globalization of Private Knowledge Goods and the
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AT BT JoshoR Dok > S AN SR - MO BEHT R BEREHES
B AR NERIEEY A AR EE A E R T RN
E A ALH T3 dnsh o HAE A SHN RSB HERBFE (flin > B
BRI A A SR ) M B E AR (R T TRIPS 2 T ERAL - X%
FE A8 B AT LATE AR E A SR B A B B B VOB T HRAE A S B T A

fi15 2 > TRIPS ¥ & 7 8 B 0 R (R IF - BE IR AT DUAE Bk 2 3R 70 B0 3T A ol
BEENTHAEHZ AMA—FTEATVELMARI AL ARRERE
Ha—fl o FHib o T WTO oy 448 T JU A I A 36 Bt e T R By ] R - 2
FERGTREFLNEH LA -

= 8] TRIPS i AR iy

TRIPS W 2 % — % —HAHE T ea BT mAH 2 HE - 8 FERER
A M X E Rz 2 RE&  EPEREETE o R RN AR EERH KA
2 R BATAWE ZHE N e KT TRIPS 2 #E AR LR K
REGAZE > Hk > & 5 I B R HEFIER B TRIPS ) € Fr € /2 £ & i k&
A o SRRt L% 2 B E AR T LS 0 47 > TRIPS 1 52 T #E S oy 22 4 9F
¥ BERERF  FTHETRLMEEHE - L T#E% TRIPS # 2 H %A
AR A BEARZ AN -

Privatization of Global Public Goods, 7 J. Int'l Econ. L. 279, 285 (2004).
146 1d. at 292-293.

47 TRIPS, supra note 5, art. 1.1: “Members shall give effect to the provisions of this Agreement.
Members may, but shall not be obliged to, implement in their law more extensive protection than is
required by this Agreement, provided that such protection does not contravene the provisions of this
Agreement. Members shall be free to determine the appropriate method of implementing the provisions
of this Agreement within their own legal system and practice.”
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TRIPS i E ik T HEF B KR ZWRE > B X EFELRE  B—F
o TNERSERHREFENRELZRERE - B> & TRIPS HET - &
FIEMBAGE R LB MG REEAEREZFRATE > THAERAE
BEaaEEK AT EER -

-~ Pt

TRIPS W & =+ Ltk — AR TR EIAGE _HERE AR M EL
HRT > UESEHMERN I BN TR RHHAN PR REE
FIRME EATEAGE - REFATEGFEE - ELTHRENE > kA
WE=F> ETEF LGS EHAGETGEEH SRR ERRET A
BOREABEE  THEE - PRGN H TR REANEGZHE -
R LB E - R R T BB E A w R B S TH AL
(novelty) ~" 3% 4 | (inventive step) & [ B2 F| JH & | (industrial applicability) # &
FIE Wt & 8 BT H95  TEfE

B RTENR - BFHEAR FH K & 1 (exclusive right) » fK# TRIPS {3
EEZTtAE  TEARNRENM aEE AR DA FF - THR
AEEZNETES HEERRAETE  EHAETE » RkR#E TRIPS #HE % —

148 TRIPS, supra note 5, art. 27.1 “Subject to the provisions of paragraphs 2 and 3, patents shall be
available for any inventions, whether products or processes, in all fields of technology, provided that
they are new, involve an inventive step and are capable of industrial application.5 Subject to paragraph
4 of Article 65, paragraph 8 of Article 70 and paragraph 3 of this Article, patents shall be available and
patent rights enjoyable without discrimination as to the place of invention, the field of technology and
whether products are imported or locally produced.”

WO E AT T H A (novelty) ~ T 1% | (inventive step) & B % F| A % , (industrial
applicability) - & # 2 71| ik 48 5 5 % W) 2 B 2 — > B TRIPS 3F & 5t E B B (45 R T = %% > 1£ % B TRIPS
WEFETESE, R TEERAAL TR ASCERENIE L TEET S Y,
(non-obvious) & " F 4 | (usefu)z F&#F - FMh > RN "HES T EFNE K TEEAR
R WEMERRREEH -

150 TRIPS, supra note 5, art. 33 “The term of protection available shall not end before the expiration
of a period of twenty years counted from the filing date.”
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BE - RELALRENTMEDRENNG - FEEANEAGELACHEAEL
FABERETE ERBEHAUATREELR 2B T UEA - #EK
ToMELA LA WD - BB T 0 TRIPS a8 —+ )\ k% =
ERE T RFEAGRE - BARTEER LR o PR EAAEAZ S
BT AZZEARNREEE TEARAEGFAE XL ZHE -

his

T HIpEE

TRIPS ¥ 2 8 oy AH B RFBHREFE AT EETI/KRLSENFR
KB B B A 2 0 [E > TRIPS 4 2 7 F A ~ BREZ ) % B kg
RHAEEAHREANELE RO FERTREAHY EMEELRIE
MeEARAHE AR G2 RE- WEATHER eI WL EZBUEH -
B 0L % A € A% 2% TRIPS W el g it hl > WA E iR E AL @R
EMZABRTREERME  AAEENE R e H A e B (R RIE
ZTH -

(=) FEFAEY PR

TRIPS {2 A PT R A Wi R 5 Pl L IR T & B #E T
B2 IR TRIPS % —+-H15 % BN T & B FE N REA LT RHE
ZAFE > WELEEFAZWERFRATTATEA > HARKF R EELHE
BEALE By - MY A S RHERBEHBEENR IR - CERAEHL
BRAGEWREREES  THAZ ) P2l URFZERR T84

Bl EEEAE A 0 k¥ TRIPS W & 8 —+ )\ % —H 2 3E W - B A H A 248 F47 % R # TRIPS
WEENMERRAEREENZHE -

132 TRIPS, supra note 5, art. 28.2  “Patent owners shall also have the right to assign, or transfer by
succession, the patent and to conclude licensing contracts.”

133 TRIPS, supra note 5, art. 27.2: “Members may exclude from patentability inventions, the
prevention within their territory of the commercial exploitation of which is necessary to protect
ordre public or morality, including to protect human, animal or plant life or health or to avoid serious
prejudice to the environment, provided that such exclusion is not made merely because the exploitation
is prohibited by their law.”
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AR M DLSh Z Ay SR B oy > RBR TR AR RO A W 7 ik S Z B~ R E e e £
EWMARTE - GTRBARUENE BRI ERM—FH a2 TN THE
YRR RBMERE AR E AR EEAT U L M2l E R
TR AHE IR Ay SMEAR o

TRIPS B2 ¥ —+ L8 —HE ¥ " HEZ B RN EF e Z
Sho (e TNERRF ) R THAE ) AT N LW R E A 0 £ R LA
R e B B M R R H '

Z7H TRIPS BRE-TEHRE"FAF@QIATEEREEHABRHGIA
MZDE B ERFMTERABER 2 £ BRAELETORE  HE
ABRBNEFERFTUEZHE WD OB M ZMet EFEE THE
HgkH - — MR E - A H R LS B e T T ERBEENARE
WHE T BT DU R TR R A R MR AR R AR
SNEBERRDE ~ 8RR EpL THws A MTRAERAZT ENEE
(device) 2 47 8 (product) " o

(=) R FITHHE

TRIPS ¥ =+ " e R AR ZRFRLIIRE - BEULREES =

4 TRIPS, supra note 5, art. 27.3:  “Members may also exclude from patentability:
(a) diagnostic, therapeutic and surgical methods for the treatment of humans or animals;

(b) plants and animals other than micro-organisms, and essentially biological processes for the
production of plants or animals other than non-biological and microbiological processes.
However, Members shall provide for the protection of plant varieties either by patents or by an
effective sui generis system or by any combination thereof. The provisions of this subparagraph
shall be reviewed four years after the date of entry into force of the WTO Agreement.”

33 CARLOS M CORREA, INTELLECTUAL PROPERTY RIGHTS, THE WTO, AND DEVELOPING
COUNTRIES :THE TRIPS AGREEMENT AND POLICY OPTIONS 62 (2000) [hereinafter CORREA, POLICY
OPTION].

156 1d. at 67.

157 Id
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ANZeHkRET ERT-EREEEREL—BRER  ERT2EREENE
AztsnEaR. T EREGEAEREFE N BIMRE > FRE
EREF AR Rz WELELBZ RG] KT &8 #TEMERBIRZEZ
BHER EXAEHIMRT S8 HRRAEII A2 BEAREE" - B R
AR ZBUEERER  HR G AL WBRZRBERBT AL B HE -

e % B 3B A k2 50 5] P > TRIPS Hh 2 5 = -+ [ 19 2l oh L2 BB K 3k
BE HMAFBERABRIFEREENNER - MAER - ERBEHNTEA
ENRARBCEZ B 0T AR B A T FREBEZAREH M ER R EL
T DA B (B AR Y “Bolar Exception” s 7 #] T [early working] f74}) »
FEAERNEFHAMANERER E8EFENEAR R EY T & O EIMT
HHEREREEY -

T ERAFS AR ER R BEEENHEAMEZEE S "Bolar
Exception” » &% & £ % 2 7 ZAH Rl mmds W X Lae B - WA EHRT
1T B R R % AR R 2 DU 6 13 E e MR 2 ok B

“Bolar Exception” i I #178 754 T 3 72 571 IR 2 0% 12 6 49 (R 15 (R AR 8L
PARBRUTZE 5 o

=) il

EXLERHRERNT EAATREFENLERN  BEEENEENEAZ
BAE > HEFEARPTREZEMRE UBCR R A - EFINZIHI - BT R E
B2 ERIARE BB AR AR B s H e RABRL > IRBEFRAZE S

138 TRIPS, supra note 5, art. 30: “Members may provide limited exceptions to the exclusive rights
conferred by a patent, provided that such exceptions do not unreasonably conflict with a normal
exploitation of the patent and do not unreasonably prejudice the legitimate interests of the patent owner,
taking account of the legitimate interests of third parties.”

15" CORREA, POLICY OPTION, supra note 155, at 75.
10 1d. at 75-76.

181 1d. at 77.
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B BHEBUNREBNEBRZE A ERFHEFNEAREZELT 145
RTHENEEE  HENTUER  WMAERGE L ABRARELH K -
EBNF B RAENFEET  EEFHEALT EOHEE I FNEART
SRR BAER & 0 B AR NEE AT B R > ORI D B R R (RS B R
Bl -FE > HRAMEDEREER FRREMtGE TREZNEAHZE
WAL mA B MR e RBERRE MEEL 2 B R
FEATIE d B9 M & - Bamom F S| E 23R8 F i R s K
BR—ERE N EY > F AR EEF L SR — T TR R EA
B R 2 A % (RS —FE L R E A WKZT?’HM B AR
U B R

ERAKR 1925 EAE FHERT BB RAERE - &A% 05 B0 H#
RIS % 14 M 3 T R A4 > DU IE o 4T G 2 B R T B 3B AR T VT A R Y
BR (i TFEREAD " AR & B DA BTN A AR
T ROB R AT o # o % H 2 AE M TR RLDA DAk 21 A48 A 2 38 AT 2910 T
$ B AT DUBUY ' o A B RNK AT TR R ) JE 1% R B B Y L
% 5P 397 H B 56 o 4 AR A ) R OO SRR Ak ) 2 2 I R E OB R DS
MEE - AL B EPHR R ERER A TR EAKRLETEN 5
CHEER S RBEEAEARBAEEER T Bl RBENTE K
HEA WA B 24T B bATFRNITESS ) §BEH A2 AN A EF
BUWER O EFXLBHREN T TEEAAANLNSNELERELEE TE
REAEL BT A flo BURER AL EWHEART A - BF

12" Chien, supranote 111, at 855.

' 1d. at 858.

1% Hague Revision to Paris Convention, art. 5(2).
19 Hague Revision to Paris Convention, art. 5(3).

1% Chien, supranote 111, at 858.
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RAKNEIGE A BRRABHRENZHAL > A BEEE 78
% & % & #(United Nations Conference on Trade and Development- £ 7% UNCTAD)
1975 FRG R EAMEHA N AR T REERMB B P EET—FHNT » BBLH
B ER LAY ER AN B AR REE R THEE TR - #H
BAEER BN EATTERA B EEE AR S R ERFEEET
AL B R AR B B AL A7 B B AL B 05 AT Sk e R 5E R A R 2 Bk BT
JEH ZE TRIPS W ik #'” - 7 TRIPS Wy 2wk M @Az » TEEZBAE
RWEFAREY BB R 2R FRRAFIBARELEZE EH—F
W BB E R AR R BCE R R T A AR

TRIPS % & sl B 2GR AR E =+ — o g xR %

1

=N

7 1d. at 859.

18 BLAKENEY, supra note 131, at 89.

169 Id
170 Id

71 TRIPS, supra note 5, art. 31:”  “Where the law of a Member allows for other use of the subject
matter of a patent without the authorization of the right holder, including use by the government or
third parties authorized by the government, the following provisions shall be respected:

(a) authorization of such use shall be considered on its individual merits;

(b) such use may only be permitted if, prior to such use, the proposed user has made effortsto
obtain authorization from the right holder on reasonable commercial terms andconditions and
that such efforts have not been successful within a reasonable period of time. This requirement
may be waived by a Member in the case of a national emergency or other circumstances of
extreme urgency or in cases of public noncommercial use. In situations of national emergency or
other circumstances of extreme urgency, the right holder shall, nevertheless, be notified as soon
as reasonably practicable. In the case of public non-commercial use, where the government or
contractor, without making a patent search, knows or has demonstrable grounds to know that a
valid patent is or will be used by or for the government, the right holder shall be informed
promptly;

(c) the scope and duration of such use shall be limited to the purpose for which it was authorized,
and in the case of semi-conductor technology shall only be for public noncommercial use or to
remedy a practice determined after judicial or administrative process to be anti-competitive;

(d) such use shall be non-exclusive;

(e) such use shall be non-assignable, except with that part of the enterprise or goodwill which
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Wl 2 XF o MAER " REEAAREZLLMER  (other use without
authorization of the right holder)z & 4] » R HA N E > TE LGB HBH ZEZH
5o WG RAES R —EF RN

4 #7 TRIPS 16 % % =+ — &AL & - B 42 R AT VASF AT S AR By = i - 451 0
BRZRERREMEAZEZEY  RRFHME - AT EER - UR FA
5 ERTHARFEBEEMZENRHLUALZFETELR - REFHHL
T 1E 2 58 | AR w4 > 3K DUEE (T B ST Bl i 7 B 77 3K 3 7% T A 4% 4 1 = o

enjoys such use;

(f) any such use shall be authorized predominantly for the supply of the domestic market of the
Member authorizing such use;

(g) authorization for such use shall be liable, subject to adequate protection of the legitimate
interests of the persons so authorized, to be terminated if and when the circumstances which led
to it cease to exist and are unlikely to.rec¢ur. The' eompetent authority shall have the authority to
review, upon motivated request, the'continued existence of these circumstances;

(h) the right holder shall be paid-adequate remuneration in the circumstances of each case, taking
into account the economic value-of the authorization;

(1) the legal validity of any decision relating to-the authorization of such use shall be subject to
judicial review or other independent review by a distinct higher authority in that Member;

(j) any decision relating to the remuneration provided in respect of such use shall be subject to
judicial review or other independent review by a distinct higher authority in that Member;

(k) Members are not obliged to apply the conditions set forth in subparagraphs (b) and (f) where
such use is permitted to remedy a practice determined after judicial or administrative process to
be anti-competitive. The need to correct anti-competitive practices may be taken into account in
determining the amount of remuneration in such cases. Competent authorities shall have the
authority to refuse termination of authorization if and when the conditions which led to such
authorization are likely to recur;

(1) where such use is authorized to permit the exploitation of a patent ("the second patent") which
cannot be exploited without infringing another patent ("the first patent"), the following additional
conditions shall apply:

(i) the invention claimed in the second patent shall involve an important technical advance of
considerable economic significance in relation to the invention claimed in the first patent;

(ii) the owner of the first patent shall be entitled to a cross-licence on reasonable
terms to use the invention claimed in the second patent; and

(iii) the use authorized in respect of the first patent shall be non-assignable exceptwith the
assignment of the second patent.
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172 BLAKENEY, supra note 131, at 90.
'3 CORREA, POLICY OPTION, supra note 155, at 93.

7% BLAKENEY, supra note 131, at 91.
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1. FE Fh&

Frsg FATI N R R ERFEARBR S EX—BERELH & RAKR
FIBARFZHERT W NE R BB P N\ 2 T RER T R EEZ
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BE BARRAEZ ARBBERMEZ R FTRENES Rk E R
BETE EXLEF  HENEREZBERE  HAFELE L Ris - B
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Bl R RENEE BRI - ERXFEHFZNTRHNERT T RELY

176
é@ o

MEMANEME > MEME B2 R Ep L EfmA  ARFELMR 5 RA%

175 Ferreira, supranote 115, at 1141.

17 Patricia M. Danzon, Parallel Trade and Comparative Pricing of Medicines: Poor Choice for
Patients?, available at http://www.pfizerforum.com/english/danzon.shtml (last visited December 20,
2004).
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Al > BREAHDFATIMANZAT R EETY -

TRIPS 4} b R A BTN > ERHEE AR T AR
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"7 Kraus, supra note 84, at 548.
178 CORREA, POLICY OPTION, supra note 155, at 81.

17 Kelley A. Friedgen, Comment: Rethinking the Struggle between Health and Intellectual Property: a
Proposed Framework for Dynamic, rather than Absolute, Patent Protection of Essential Medicines, 16
EMORY INT’L L. REV. 689, 701(2002).

180 Id

181 Id
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2. T AR

815\ 5] 48 % (R B4 B PR3 2 T > $REXE Al 5 {F (differential pricing) 2 #
o BAF BT R TR B AT BT EXEEES . —RTS
TEAE 12 B 5 2 5% A 3 B U A\ B S SVe  \  JR E B E  £ 5
TV ER TR

B e IS R NI BN RMA TR £ 5 R R A EHBETEE
ZRHFREN RS L — TS RS X H A £ 2 EERT LT
HEHBRARBRE AR ERZERUMARSLBERE  — T HRRETS
FRRF RS TR — T E X AR AR E - B RBUTABA L AR

ZHRERERT L2 RIR - 5 A (08 A 07 35 09 R AT 4 19 AR IR 22 5 A5 1 B
2

(1) % I

BB AR $ R B R e R T B R 3k B R R 3 oK A B IR A4 ALK

82 TRIPS, supra note 5, art. 31: “For the purposes of dispute settlement under this Agreement,
subject to the provisions of Articles 3 and 4 nothing in this Agreement shall be used to address the issue
of the exhaustion of intellectual property rights.”

'8 CORREA, POLICY OPTION, supra note 155, at 84.
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FLHBEHXOARE AN RGN EE AR E R ERTWERT S L 5
BIRENS StHF—EREFECHE R Z TR G EHE WERETBEET
BB (EAS > AR RAE B 8 P B R BUR RIF BT AL AR EE A1 T B B B0 5]
TR B R KR AR E R
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'8 Danzon, supra note 176.
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CHBEFZARER LR X2 EFENAE SRR T HEY
BEREG THREMEEEZRE  PRTELENSCCHBEER
%%m%%m’%ﬁﬁ%%@amﬂuxﬁz%%ﬁ%%¢mﬁﬁﬁo
oo o H A B R E B AR T B 2% [E 4 (international
reference pricing) (B # & 1 » DLt B 50 0 218 {F 2 % ) B0 P 28 (1 vy
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[

188 Kraus, supra note 84, at 550.

" fildn > £ BIETAS4E Cinton 4 1999 41 » 8 T4 AT A% - M £ B 24 Bt
% 5 & 2 J& B - Milton Zall, The Pricing Puzzle, available at
http://pubs.acs.org/subscribe/journals/mdd/v04/i03/html/03zall.html (last visited December 20, 2004).

1% Kraus, supra note 84, at 536.
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B MERBFERTENEETREESINEREA > YEN#
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MR BENS BT EEFTRNEETRTAE > T RBE N

AWBE - AT BB B F R IEBURALARA 18 A8 7 W N 5 #)

ERLBATRE BT Ik -

s £HEERABALENIWEE  BBTFERLE D Z0RS - HR
BB E RS > 7 K SR8 T R A

R RESSEBPEFEYENT R LN FERITHE OER > BENF
BYERABPEAFRAREERE R RERE AR E GG —E
A 18 3 8 B B B R v TRIPS W Firsr 77 ey 8 b 2 1 (4l = 398
R > o SR B P B R AR e e B R N B B A
TR BB E R R R

F
I

ST7 O REHE

AL SINE S

TRIPS € % —+ /Lt & —TAME | & &2 JEA E H7| B 37 AE LLE BT K%
Bz hA o HBHEBY > ERAEFAEBRMETHEUNETRZEL  eELAEE
KEFAERFHRELED (FRERELRES ) FRLM BT RILEZARN
ZRABA R > 3 PIE B THE | (disclosure) ] # 5 o 1B F R E A RE M E R

1 1d. at 548-551.

192 TRIPS, supra note 5, art. 29.1: “ Members shall require that an applicant for a patent shall
disclose the invention in a manner sufficiently clear and complete for the invention to be carried out by
a person skilled in the art and may require the applicant to indicate the best mode for carrying out the
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TRIPS 2 2 8 W™ - ZRBAHFHRICHE L E XL TRIPS ) 23k H + 4

Bt e B LR R EERBE EAE R E -
= SRR

TRIPS ¥ & % 7~ + W5 8 — T # € -7 3 A R IR A & P72 38 F| 2 GATT
1994 % =+ R R =+ = JEE JA N E 2 Fomas B S AR IR o (B RW €
BHAEH > TR - | Sk TRIPS W B 8 £ 3b 788 fl WTO 24T %
FomME R 0 BT I o AR AR R B R T S TRIPS W € w5
HMEULE 7 4l H 3 B X R E AR 7 -

ST=CH [RR

2 WTO 24T > & 8 JL/8 345 TRIPS W 7 T ik 2 S (R (R 3B A2 3 » 530 R 3
TEAEH  HRLEEERNZHAMEL L REA TRIPS ez 28 FE

invention known to the inventor at the filing date or, where priority is claimed, at the priority date of
the application.”

193 CORREA, POLICY OPTION, supra note 155, at 73.
194 TRIPS, supra note 5, art. 34.
193 TRIPS, supra note 5, art. 64.1: “The provisions of Articles XXII and XXIII of GATT 1994 as

elaborated and applied by the Dispute Settlement Understanding shall apply to consultations and the
settlement of disputes under this Agreement except as otherwise specifically provided herein.”
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MR &G EHREERERREZHANT— ABRS & BEHERE I
TRIPSH} 2 % 8 77 » TRIPSH & s H Mg It B2 R - RBEWE > €A H A
Fr v ik or i BG4 4k & (Marrakesh Agreement Establishing the World Trade
Organization > i fEWTOW, 7 ) *° & W44 — 4 v 3t 4 % %38 I TRIPSH#h & 2 ML &
Do mot > MBFERHATRIPSHEZHA > hE— B =1k (AREE)
Frtk (RERSE) REAG (NEREREELLEHL) R BHIT
BHEM L E R Bl BMBEFEZZH AWTOH AR KREE
£ 2 BIEHE > JRE - £20004 11 H R RS TRIPS 1 2 % B X 2 %% - M
9k > BIATRIPSH & #. 2 LB & BEMBRWe Y1 & R 7% 80> RELEH A
Ve EH M RE L AT AR R T S BB B R 2 B AR
PR R AT R T B R AR B E R 2 & 80 A 2 E E
HAEHBEFAZARTAAGRELAREE > ACHGETEELETE
PotE Lz HEAE B LB T EET S - TRIPSH b 1 3 2 A 4 IRF I
ZE2005E1AIHBARS - ENEEBBEE R &8 > RETRIPSH % > EWTO
MEERATENLEEBEAA G Z A" Bk KEEBEFEEHE
200651 A1 H % & H BFTRIPSHi E # B € 2 &> BHBREL AL BRE

1% Marrakesh Agreement Establishing the World Trade Organization, Apr. 15, 1994 [hereinafter
WTO Agreement].

"7 TRIPS, supra note 5, art. 65.1.
"% TRIPS, supra note 5, art. 65.2.
19 TRIPS, supra note 5, art. 65.4.
29 TRIPS, supra note 5, art. 66.1.
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201

o

oo /B EE A TRIPS HE gL EENEREATELAL KB
SHA TWIOME AR  EEMARS T ERATESRELLEERS
Flfps% €88 QTHENEZRE  HERAY HABHZ A%
WU ERE R F RN LR - DR A EA DAL E%dF EH A
AR BFERLEE A ERRARA Y AR A HOREARONCHE -
OHAAD) HEEL BFE > TR TEABRKAN LT EANGRE > LR
SEABERE =T e sF HRA - 27 T WTO #) % 3t L IE E F| 34 B
P—E B RO LIUR B RIS R AW AR — ¢ B 2 EF @
HE> EARGENRETHFTHEFREATEOERRELERZE L -
MUHMBEE AT HERMEY o RERKEE W EERZBHTS
Tl L3 B MM 28 A cond E WIO 8 2k H A2 BT 00/ % 3 B A 2 o

21 Doha Declaration Doha, supra note 75 atpara. 7.

202 TRIPS, supra note 5, art. 70.8(a): “Where a Member does not make available as of the date of
entry into force of the WTO Agreement patent protection for pharmaceutical and agricultural chemical
products commensurate with its obligations under Article 27, that Member shall:

(a) notwithstanding the provisions of Part VI, provide as from the date of entry into force of the WTO
Agreement a means by which applications for patents for such inventions can be filed;

(b) apply to these applications, as of the date of application of this Agreement, the criteria for
patentability as laid down in this Agreement as if those criteria were being applied on the date of filing
in that Member or, where priority is available and claimed, the priority date of the application; and

(c) provide patent protection in accordance with this Agreement as from the grant of the patent and for
the remainder of the patent term, counted from the filing date in accordance with Article 33 of this
Agreement, for those of these applications that meet the criteria for protection referred to in
subparagraph (b). “

293 TRIPS, supra note 5, art. 70.9: “Where a product is the subject of a patent application in a
Member in accordance with paragraph 8(a), exclusive marketing rights shall be granted,
notwithstanding the provisions of Part VI, for a period of five years after obtaining marketing approval
in that Member or until a product patent is granted or rejected in that Member, whichever period is
shorter, provided that, subsequent to the entry into force of the WTO Agreement, a patent application
has been filed and a patent granted for that product in another Member and marketing approval
obtained in such other Member.”
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FTEHBEF R RRHAEANAERMEFE > BRLABHHMSEEE
REHBEEE 8 e —BE T2 EmR 2R HEH TRIPS
MEREEUERRERZGRAENTERBL EHMBBTHNREANRE L
T RN

ST R

B B A A A AL & RS R B AT A R A S AR B AT
AE - BT AEREN G R ALES R BT ER G BG L  tF M
B G e W H R AN R BT R TR - E b BRI H EZ R K
TG T n 3 S E oy 2 R B B AR

Na

R BRIE FAF R TR 3 IE 2 52 2 98 AR - B0 % 8 AR SUR AR -
BT 48 TE A N R R AT R AR R E A s B R — o B R e
o AR ILANH B  ELR A B A R0 S B Z R TR R e i B A
RET AR AR R S LA B LRI REYE RN L LS
P o

2% BLAKENEY, supra note 131, at 83.

25 TRIPS, supra note 5, art. 66.2: “Developed country Members shall provide incentives to
enterprises and institutions in their territories for the purpose of promoting and encouraging technology
transfer to least-developed country Members in order to enable them to create a sound and viable
technological base.”
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BATRBEARBRENEZS  AARBRARETLRE R ZEE  FERT LR

AL FE G N 1997 FEE RN T R B 5 % R (the
Medicines and Related Substances Control Act )~ 5 E % (T HEEIEE LB E
) BUREBESNBZEELE  ASHEMNNRBRZERG ELLEE
HBHERE - REERTELARE"  LEERLE N RESERATEHEANE
BT AT S A E LI E G LR E ISOKRRELE & HRER
EERE . RARKE £ AR B ETIE B UREALER LHES
THER: BAEARTEA R ERpFERE ST ASBHAEZARER
RANTE BRETZEEEAE " 20 H R EANE LR TERALEE
RuERAZES BRETTHFEEAEZ LR TR OEEEZEMH WA
BB ERERS RE S BREAEAM LS BEMR AR EAEARYL

PRI ERFLBRERENSAAHERBFRENREEN I LBER
ENEBEARE L HEREESRENFFTRBEZZBN & REABN

2% Debora Halbert, Moralized Discourses: South Africa’s Intellectual Property Fight for Access to
AIDS Drug, 1 SEATTLE J. FOR SOC. JUST. 257, 257 (2002).

207 Hoen, supra note 12, at 30.

% 6779 1978 4 # H A % (Act. No. 57 of 1978) -
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HHBAS® 199746 12 1 HHERENE (AR EEHEBENGER
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& RN R AR BRI BN B TR EAE CHERE
L BFIERE R - AT R 1 S (5 % B T RS 2
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EHFF AT E LHANRETERERCEES 15O K2AE" Bk
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209 Ferreira, supra note 115, at 1157.
210 Hoen, supra note 12, at 30.
UL Ferreira, supranote 115, at 1151.

12 Winston P. Nagan, International Intellectual Property, Access to Health Care, and Human Rights:
South Africa v. United States, 14 FLA. J. INT’L L. 155, 165 (2002).
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213 Ferreira, supra note 115, at 1152-1153.
214 Hoen, supra note 12, at 31.

0 £ B #4% Cliton 7 2000 48 5 F % ffe B 74 28 g BRA3- 5 8 5 AT N AT BUAr &0 S0 H 1 R 7 27 4
JE 3 v % 0 B o T W AR 1T 0D R B B HUAE - See id, at 36.

2161d. at 35.
U7 Ferreira, supranote 115, at 1157.

218 Hoen, supra note 12, at 31-32.
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219 Ferreira, supra note 115, at 1157.
220 Hoen, supra note 12, at 31.
22! Ferreira, supra note 115, at 1157-1158.

222 Hoen, supra note 12, at 32.
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B A RN RIS MERIUSE AE TSN —8 55 BUTHME
i~ BERE BB o T AGE AR RE W RLBURTE ATRIPS Hf 2 TRE&H B EHE W
A FLAFRFARNARMKEREIZARE™ - £ BEAEH B2 BB
N BER Y WL T R AR R MO 0 0 0 A B A KRR R
BRIERE  BEHAEALRE RIS A TR SRR EETNNE
T TR T RE T EAN 28 KA 5 P78 R 2 A #RI7 DUT B At 2 22
o B AR B Z AR

2% International Covenant on Economic, Social, and Cultural Rights, G.A. Res. 2200A(XXI) U.N.
GAOR, Supp. No. 16, at 49, UN. Doc. A/6316 (1966), reprinted in 6 1.L.M. 360 [hereinafter
ICESCR].

27 Eleanor D. Kinney, The International Human Right to Health: What does this Mean for Our Nation
and World?, 34 IND. L. REv. 1457, 1406 (2001).

88 7Zita Lazzarini, Making Access to Pharmaceuticals a Reality: Legal Options under TRIPS and the
Case of Brazil, 6 YALE HUM. RTS. & DEvV. L.J 103, 116 (2003).

289 Id
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BRUMERTREAEEZEAE  WRRENRLFLEDBE > ATTH
AREZHRENBRG  Hib BREGZLHEEEEGRNRIZELEMHE - AMR
HEAGRERNELNT  ARUTALMAE RABAZES  TH &%
BNERTHMABTRANEANR AN ETRROEH LSRR LGN
RE> TERASTRUEENTEEREFEALE  HilEEAMERRIEE
BRAAEYE R BUWAEEY B RABETFHA T AAHEZZ LR Bl
BAFRe PNE BRERATHENEE TARBBUAERERAL
HEFRMNREGHE R A" AAKTEH O EFE WEER B RRRE
EAAMEGTEEBWEE - W > B4 B A Z & €(Commission on
Human Rights) ¥} 7 £ 7 75 & UR & BVAF B - B 5K B 58 4R BT 87 48 7 0K O

o= 4= =293
WATIR T o

T AU

B WHO jt 1946 £ B Z AT R S| X H 2k @ & — LA AR™
o RBEAER A E G kA — - R R BRI A R AL HEA
MEEBEBEHE KRR I REEZERA Y RAAMT T EEE - HEEXL
BABEBA ERABEERATAAARIZHEHRARTE 2 BELG

%0 Yamin, supra note 280, at 332.
#! UDHR, supra note 284, art. 3:  “Everyone has the right to life, liberty and security of person.”

22 JCCPR, supra note 285, art. 6.1: “Every human being has the inherent right to life. This right
shall be protected by law. No one shall be arbitrarily deprived of his life.”

% Report of the Human Rights Committee: General Comments Under Article 40, paragraph 4 of the
Covenant, General Comment 6(16), UN. GAOR, 37" Sess., Supp. No. 40, Annex V, at 93-94, para. 5,
37, UN. Doc A/37/40(1982).

% Constitution of the World Health Organization, preamble, 62 Stat 2679, 14 UNTS 185(1948).
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FIMFRAERE > AFERY ~ RE -~ - BREFALENLERYE  £EZ
KE SR BE - FHE RERELMTRESNGHERLT - -AF LR -
HHEZZRE P AR A E R BERA R REZ NEE ALY
B T AN HBEARAAFTRZ R IR EZIREFREZ SR OERE -
PUBERFGHELRRYTHULBEF AHRTABMLER B2 HY > ER

RERBEAERRBEARTE IREZEZBERT 2ERERFRILE
ks Bl BERENEERATR - B Lm - BEREL MR AlER7 L%
BAATE BRI BFE RS BE2BS Y 2B - R EHEERAL
R R ENREEERORNE R MERAER ZIGLEEHE
Mo HMERRBRTFLER  WRBEAARWEE  AREEFERIRE
Bl o B AR B A R Y A TR BB — 3R

LYG'

Bt A B 45 95 ~ & 8250 #1l 32 = &-(the Eeonomic, Social and Cultural Rights
Committee) % i & B T ¥ 4L s b @ SESCIGAR 7] B 15 A 40 2 30 4T 2 B2 6 oM B
#2000 SE R GRS e oG Al BB AN K P TR TR TR T AL
B ik, AMERE RAGEET - SEEN A RERE W
BB ML AARRZBETEE  BEMARTIETN T X £ A58
o T AT3E TEUE | (accessibility) B & 0 % — ~ P £ 2 STEUE ¢ S

2% UDHR, supra note 284, art. 25.1:  “Everyone has the right to a standard of living adequate for the
health and well-being of himself and of his family, including food, clothing, housing and medical care
and necessary social services, and the right to security in the event of unemployment, sickness,
disability, widowhood, old age or other lack of livelihood in circumstances beyond his control.”

2% JCESCR, supra note 286, art. 12.1: “The States Parties to the present Covenant recognize the
right of everyone to the enjoyment of the highest attainable standard of physical and mental health.”

¥ 1d. art. 12.2:  “The steps to be taken by the States Parties to the present Covenant to achieve the

full realization of this right shall include those necessary for: (a) The provision for the reduction of the
stillbirth-rate and of infant mortality and for the healthy development of the child; (b) The
improvement of all aspects of environmental and industrial hygiene; (c) The prevention, treatment and
control of epidemic, endemic, occupational and other diseases; (d) The creation of conditions which
would assure to all medical service and medical attention in the event of sickness.”

2% General Comment 14: The Right to the Highest Attainable Standard of Health, U.N. Comm. on
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Wi KB LA RS B MAMER 22 MBER NG L EF U OER
BRER-ZHE-BE-FOFE A -BEAL -RUREEEHHEER
BEEF S 5 BIEEZAAUG BN KRR E > BRI ~ Wi KRR 428
R LLAHEE S = B AR AMREN TR - B2 R ERH B 7R
B2 G AEERREREZALY b BAELE - e iR ES

E R AR T AL T B 2 US| (access to essential drugs) & AL % ~ A& H (L
1 BB M 2 40 40 B A SN T B R R A0 BT 2 B - B B R S 1
THEEANEES e MBRT AR R E LR BH A AL S EEHEL L
AHE s R 2EEE -

e B AEZR S G 8t 2001 £ 4 A 23 Bt " RO FRATR L BN
BozmaFRA®R ERAMEFRTEIGEHREES CREZAERN - LW Jnfk
BERATEE  2RAME LML ALVEEEHR > BN e i R Z W
BE EEHBFHERERT e BRLNEA TR LREN SR E S EW
"R e TR TN B 2 B R R 7 T e }?”%Tiﬁilﬁé,%ﬁi%%%iﬁﬁ%z,%
FH U R Z B KBRS U BNe Ry R R 2 B AP e 2 BT E

i B R P e 2 1F - <7 8 B PR ) 52 T V9 2 A R B R 0 - 2 VT A 3t B R RT AL
BHRG - BRZEREFRTRZAFTERRE RSN AL EFTRBREEZE
o 3 JEAE PR AR B B IR 0 R Z AT > R DA SR A Sh R BEBUR (R EAMAUR 22
B ERBELT A KRG BRAAZERREEEM) 7 NAZ 0 1t
Sho PP B HAREHBREE EFERRESH  SMHHEFTA

Econ., Soc. & Cultural Rts., 20th Sess., P 12, U.N. Doc. E/C.12/2000/4 (2000)[hereinafter General
Comment 14]

299 Id

300 Id
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WA B A E T 5 %A Z (United Nations High Commissioner for Human
Rights, » i UNHCHR) £ T & B % 2 5 AL A% th 7t 2002 £ 7 F R 3L R AT 4 5 1E
T ok ML OA M B 49 48, (HIV/AIDS and Human Rights International
Guidelines) » AR B Hi6F ZME R EH @ RE L LM » MEHZINEHRT
W k- BEARXHZBAY > THRBIER" -

BB B Rk R RHT R A R X AUAG R B R A R — o
FEF —LFERRAKERERZS VBB BEFT R EHRANREERRE
BRNEAR HRERRBEARBEEZ ER THNHEEASEN QB R
Hd ERBARERBIRBHFFERETRRRE  CERRXERENER
BB LT 6 A RIEA R @R Z R B Z WX EF SO FRER
HEIEBEE ARFERGER TR TEAEWNER - Fln > ZWHEREERE
Cruz Bermudez v. Ministerio de Sanidad y Asistencia Social — % & » {4 % [y 31
Rk BOR o B IR AR R B AR R R R AR B R AR A - kAR A B
AMLFESREAEARZTFACREERRGER T AR FE L ZHEA
% %9k & % % 54 Treatment Action Campaign v. Minister of Health — % & » JF
RTBNABERTERZEREREERB TR ZEE B 2
FHRE ERTREERMEEENEE -

301 Access to Medication in the Context of Pandemics such as HIV/AIDS, Hum. Rts Comm. Res.
2001/33, U.N. ESCOR, 57th Sess., Supp. No. 3, 71st mtg. at 169-171, U.N. Doc. E/CN.4/2001/167
(2001).

392 Office of the U.N. High Comm’r for Human Rights & Joint U.N. Programme on HIV/AIDS,
HIV/AIDS and Human Rights Guideline 6 (2002), at 15, HR/PUB/2002/1(2002).

303 Ferreira, supranote 115, at 1165.

304 Id
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BE B AREELENNE > 2 F B A E 2R 35 T B IR AR &R
BRI BN B RAARET TR T AATEE RS LGN ULERE - FX
Bl B FREES REEEWER o % T AAB AT A e 1E 755

B SR EATIE G T E AR R R A IR % 0 TR AR - L
WO TR A g SRR B IR AN R RAAALHET B0 UL
WNTEZ RS RERA 2 A% R THERAG A - 2R E
TERPT BB E R % TRRE2AE Y EREENE > #RAM
BE R LR R B ERA AT A B F — kR B R R AR (R
HAHEERZME S ERAAREL) ZTHEES RATERH - 48870
BB A KRR T AR NFHNEAARRL T REA TR > 2 HLFEE
P 1o B S 1 - e B AE A VB S AN 7 Tl St e F > SREVEAZ B > B LLAT
HEET & AXAERB LRG> B A N2 S BT 2T
o ORI B B2 T

e B A~ e UL A E g0 2001 £ 11 AR BHEER e

3% UDHR, supra note 284, art. 27.1:  “Everyone has the right freely to participate in the cultural life
of the community, to enjoy the arts and to share in scientific advancement and its benefits.”

3% 1d. art. 27.2.: “Everyone has the right to the protection of the moral and material interests
resulting from any scientific, literary or artistic production of which he is the author.”

37 JCESCR, supra note 286, art. 15.1(a):  “to take part in cultural life”
% Id. art. 15.1(b):  “to enjoy the benefits of scientific progress and its applications”

39 9d. art. 15.1(c):  “to benefit from the protection of the moral and material interests resulting from
any scientific, literary or artistic production of which he is the author”

19 1d. art. 2.1:  “Each State Party to the present Covenant undertakes to take steps, individually and
through international assistance and co-operation, especially economic and technical, to the maximum
of its available resources, with a view to achieving progressively the full realization of the rights
recognized in the present Covenant by all appropriate means, including particularly the adoption of
legislative measures.”
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BRI EBANE GRS —HFORALETHR > T T ABREE
MEA, 2 REEE—ERN BH EME THAERR  MERTAER
W E R R LABANTTENEIEABRAEEEN T BRHEE
WEBATH S MERRE N ERAT RS RN ARNRL Y B304 T
B LA RS I A B R TR R e A 3 2 A IUR 1
MOTHBHEREAGWEY > AALEEHE > H B EREE N EHWIER
BAEWRA MEBAAEXECHAAERLNER - 0

7

S SURBIE S VB

N

T H PR B 5 b AT B S B R A i FIT IR I 2 M A A% % B R A R R
RABZENEETHHAAARRRE RS REARMEEY  FTRIEAHR
R HT IR o

HRHAARTEA N EEERERE AT G EZRNENEFEE R
EREHRZEL G E 2 BT 8 AE T B AR S8 R B

'' Human Rights and Intellectual Property, UN. Comm. on Econ., Soc. & Cultural Rts., 27th Sess., P
12, UN Doc. E/C.12/2001/15 (2001) [hereinafter Statement on Human Rights and Intellectual
Property].

312 1d. P 2:  “The statement aims only to identify some of the key human rights principles deriving

from the Covenant that are required to be taken into account in the development, interpretation and
implementation of contemporary intellectual property regimes.”

3 1d. P 3:  “The realms of trade, finance and investment are in no way exempt from human rights
principles.”

4 0d. P 4:  “The Committee considers that these intellectual property rights must be balanced with
the right to take part in cultural life and to enjoy the benefits of scientific progress and its
applications.”

35 1d.:  “The end which intellectual property protection should serve is the objective of human
well-being, to which international human rights instruments give legal expression.”

316 See Ferreira, supranote 115, at 1171.
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FEH o MASRBREN AR EENEEER - ML T AR R ARS
BMEZEANRLAFGETAA Rkt > MBUNRZF Lk BIRRAUE > HHRH

ARBHZTTEE XWRBFRIME L ERBUR A EXRERRAE L HER
B AT HREEANNTTEE "  HABELE e B ENEEE YA
AW - BN Mt B R B ERAL AR G S B A B F BT R R
B KRB ERERRBEAORFLEERGEEAN NARAEXREERRENZH
Vo Bl EBAMETEMNE ARG EHERS M A LB METREALY S
B RER R 2 R B AR e AR L £ L ERATA B # 7 LR [
SEE TR E

Ba B AR el LEANES GG BN AR REREBELRY
JEA G TR AT RE T B i B AR~ M8 - TR HUK
HERRM - B~ R E R B AHBEERERERITH #
BEZATEREA R Y 2 ARG AR B R 2 T E BN 2

AT 2 B A A RIUF 2 i 2 A8 AR MRk ien BUR T8 80 SR U B 4 2 &
o

BRABRMATHABRERNEZB AT REMEER ¥4 EEHE - Heitl
RANEEERT BNEEH I ARMELTREL2RAFHILE BORRKTE

317 Gathii, Construing IPRs and Competition Policy, supra note 99, at 736.

3% Yamin, supra note 280, at 354.

319 General Comment 14, supra note 298.

320 Yamin, supra note 280, at 354.

2! General Comment 14, supra note 298, P 35:  “ensuring that privatization of the health sector does
not constitute a threat to the availability, accessibility, acceptability and quality of health facilities,
goods and services; controling the marketing of medical equipment and medicines by third parties; and

States ensuring that third parties do not limit people's access to health-related information and
services.”
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AHRBBENTIGN? LA R GURR A ER TR RERG AT AHASE
REMAFATEREARRELEZRERA XHLT RAA L TR T ER
B HBE A RE R F R B RE  ORIRAUE A DA D 8 B ~ T i RO

t A BT A .

EEBRARENRET ERFELLHE = AW E B R K ERAEST 27
BB E A R T IR AUSER 2 £ A2 L7 6 B & F (Charter of the
United Nations)#8 7R " 2 p B P ] DL B A R F S AR A R B kR A 2 AR 2 fo
FREMAHLEZZERBEFGERL  BolRE £ ez EEREE > 2
R > REEFEELeRE 5 BRMEE tbe - fid > RAMBEREZAER
BEXLEBE A 2BABZARRERA 2 ERETHEY > T4
B MR REE C REH - L TEE BB ARG F RE AT B SR AL R
BPE UEBFLTERMBIFE wu o BABAR  HEH (LA ES
A R B AT - BB B R ERAT  BIE A A a8 &k WTO A 2
BHHEAE REE G AENRRECTE T I RATEH EEEREM L

322 General Comment 14, supra note 298, P 36.

32 General Comment 14, supra note 298, P 51.

** U.N. Charter art. 55: “With a view to the creation of conditions of stability and well-being which
are necessary for peaceful and friendly relations among nations based on respect for the principle of
equal rights and self-determination of peoples, the United Nations shall promote:

a. higher standards of living, full employment, and conditions of economic and social progress and
development;

b. solutions of international economic, social, health, and related problems; and international cultural
and educational co-operation; and

c. universal respect for, and observance of, human rights and fundamental freedoms for all without
distinction as to race, sex, language, or religion.”

3 1d. art.56:  “All Members pledge themselves to take joint and separate action in cooperation with
the Organization for the achievement of the purposes set forth in Article 55.”

326 General Comment 14, supra note 298, P 64.
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e WA AR EAMERXHEREEERTARY - LTS~ &1F -

SYDNCE ) SR R

EHFSABTEFWEEFITAE R R T BRAREEERY B0 E
BEEAREBZBERAAER BRABZEAACEANTR REBRERKE
T BMMEETRBES L BEAERZ AT

o J0 T A B 0t A E S A S LA A B IR A 4
Y7 6] — 2k o B o o R AR M A E AL MR 5 2 B B 28 AT &2
i BOFT A AR R TSR 3 o 0 AR B 208 i 3 e O A T T R A A A A —
o AR E DB R R — 7 TR R M R AR R
W REKRRIENAG > B HED AT BRI A E M EART 8
REELFWE S # R AR R R T e R BN
B0 R R TS T B0 T S AR AL AT A F 2 e A e BB A
Ak B AR R SC (SR B BT (R T R U S SR B 0 B R T 0 BRI
W25 o RT3 G 00 B AR A e AR A

B AARE B ER O BET X IS B E L RIFLIFRBE T
MAZRIAHE e EBEAZ(RE Z—TH HRE R EELRETT &

327 Statement on Human Rights and Intellectual Property, supra note 311, P 15.
328 1 azzarini, supra note 288, at 120-121.
 1d. at 122.

330 Id

Ul R A SR BB AN S IR AOEARER EHEZ AR
UL IR B RIR AN FH Z AR -
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ERBEHTREMENEMG TEEYE A4  ERNER Bk ERTH
ERENFETLAEE - RERERLMAE 2 HAF 2 ERMEL S
B R AR DL 2 R R R E AR R LSRR T MEIRE 5
BRI EAEEH T RATE RS R ERALRE O RARE T HE
B EREANEEANRTHRABENER - LHZEE T
TRIPS s % i1 #7281 % 17 | » TRIPS 1 & Lot & W 402 3 0 — sk kA A
B SR MR SR AR B R BGER E IR AR R
AHE o E AR A B B R LA ARAT BERASE
REA R EEAN TR AL -

S1ZCH BER N AR PYSTAT N WTO ZRE ™ fupHEs

o A AR HY R A B TEWTO SRR AR Y B4 & A M &£ BT LW
HEEEARE - AEWRERGEFAEWTOR < - E5 KB - 5% H
REFE - BEE - BHENG,rFRNGRERES L FBRRE B RO A - D=2
— L > LE > WTO 893 £ & 8 397 At A 4 oy 4 40 B S B e B B AR B
EWEBELT - AR REHD WTO w348 8 L B R 7 48T > DLEEA
Bk R REZ 77N WTO Bl WHEZ = MA L RHFFE -

STMET AV SLR—TRIPS UL S & FIAREIS
=55
#9fT4E TRIPS 4 TAE BB b D P 44692 S HU IR - 345 AU %

L E BEEERNAHEEER AR ENH L ABRTRZARTA
R B e & o ABE AT AR - B IR AR SR B AR 2 A 7 i BER

332 Lazzarini, supra note 288, at 123-124.
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MEFHETRERBELRR MR A—7H BRAEEHF - FBUN
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o WTO R EHB B E & 2 i UUR A » (AR B3+ B Z P B 6y
[ %8 # %K B WTO ~ TRIPS 14 € K& CAM B fr s 09 F 7 ) & > EL B P A A8 i oy -
MERLT AL RRZE Ak FHLEWN WTO & TRIPS 1 € o7 W 4 # ] 2
F UL A AR AR R Z G

5= WTO ™ Rl

EREFREFERISREE T AN ERGRENRSE WG E R
HeE O RETEBRE#RT WL HEMAANERAENFRERLATE  FRE
RIS EEM L EF T RMALBERANEMAE LFEERUTTHMR
EEAEXSALEN SN EREER G EREXANENER -7
RENCRERMFENABFTRESER AFE B CHWARTURECHEEX
ARFABEREZBRZR G RAREH S EEBET T UTEE A0FEE
AT —EEe T B E AR ARCREE 5T R EE - DAl AR
B Rk FEZ Bk - #ik - WTO FRaBakiff e # 1 ? HA ML A AH £
WEERE

EALBENERFERAAT - AENWEEEE $—BAAREWE
{E (efficiency values) » = il 7 Bt & Wy A3 - % — 12 (F & Al % Ik % & 19 5 {8 (non-
efficiency values) » Al 2t & JE 4 (1 2B > AR A BT AH A EEH M -
AEBENPREERRENEERERENEE THEE_F 25 T
R EW R FERLQEGEA

EHEw L RBERE - W BUR— 7\ AN R R R E IR A SR e i
EoA—ETRBREENER FARANBERERENLEE  BERAER
HYEUR 0 TERALE AR R B R — B A RBUR £ BRORE KA DL

333 Peter M. Gerhart, Slow Transformations: The WTO as a Distributive Organization, 17 AM. U. INT'L
L. REV. 1045, 1048 (2002).
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HANERNE  HEEEHNETZRET SRR MNALLEN &
(comparative advantage) 8l 3£ I & » IR B - 55 & 5 B0 H AR ISR Z M & kit
HERENHRIRG  WTEEAN 22 E 7S Eo W H LER &1
Hmk R ARk B N sz e 8 mEwn et RWEREFARENRE -
MAERCHERESEZ HERE  EREE ZEAT  FRIESWEEN ZRE -
W WTO # Z 697 5 F PR WTO oy EAR 84 s (R F RN 0 20 % R Z SE 47
Eﬁg ZRE T HERERERGE 2L ERRE 7 " AR T IRFREER

» TR R R & WTO Frig sk e{EfE

AT > 72 WTO & B 2 HaRB LRI E tF > 34 K WTO ~ R4
by B~ ALACH N WTO REglef i Bg# i R W TR > B
MAEFELETH WTO 1 (FEE B E M sk > TThZE B% WTO BB

RHAMMERMPEY - FAl > EWIOHEWH B HEH T WIO WF &
RE TREEEKE TR RGRGECAER R WEHEEREER %
BEBRREEMEFLFRENY  THARTEE  BARGERBERE
BAHEBEN S A AR EERIAHEALCERRFEZEABE A&,
Bl WTO 2 Bt R ES  HEBRABNET - S EETLHE
GREERFLE G WA FARE  MEHHL G E 2 46K T HE B
Bl WTO 2 3hsr B G A Hk > ERETRE "RERRE ) WEHWER > 7
RATHZATRAE LT AERE, AEWZAATRED LARGEHNRE

\\

3% WTO Agreement, supra note 196, preamble.

35 Gerhart, supra note 333, at 1048-1049.

36 WTO Agreement, supra note 196, preamble.

- 111 -



EXREAH  ARRERRWEABARRLIME KT S BF > WIO 2w

EHALBRREAFZTRAFTRERY  EREHRABEFEE (LLZEEH
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GRERMBZEEE W LE > BEBELEAR  WTO iy AIFREE T 7 0
BBk oh o B AR AR R ARG AL RS o R R R AN T DA R AL A
Bl A 9 2 4% BB o g o 7E B AR 8 (Brazil — Aircraft)— £ 5 0 NI
% WTO # = W3l & % % B B 3 RESME AL 257 -

BEAR WTO WE R EF R R ARUAE WIO BAT » LEH LR
BEARE > R WTO # 2 il Bl ALS 1 WTO (& (f ¥ F 4 B8 @ %

E o B AR A WTO Frae sSRE B E AR ER RN E > HaskREn
fE1E &L > AT WTO 4248 T iy 78 B BB » TR (0 A b sl i 4B - 3B K
e &R &

Wk WTO B3T3 B B &% WTO & B ks Bt R — B A5 40 T o &7
AL HEEEFBHY BEABEFERNA L ARKERIERE L R
MECHS AR ERSPER YR ARAEERE R PHRARAE B
BT FREFHRER T EFARRE WIO BiTHEHZ 4R > A%E
WTO 2 TP KW A, LA A BHELARARTSE (BARELRY

337 India — Quantitative Restrictions on Imports of Agricultural, Textile and Industrial Products, Report
of the Panel, WT/DS90/R, 6 April 1999, para. 7.2.

3% Brazil — Export Financing Programme for Aircraft, Report of the Panel, WT/DS46/RW, 9 May 2000,
para. 6.47.

3% WTO Agreement, supra note 196, preamble.
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WhEws o R1EHRA TRIPS HE @B RRKRFLHKNEBEITE FCeAEELE
B EARE > BT (R E 2R AR KB R - ik TRIPS a7 4| 37 88 —
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REBATHA S B EEEEEWERAI LY i K w5 (REEd
95 VIAIEE £ E o B TRIPS 28 %2 WTO 424 T A LB K E
Al E WAl 2 — > sb TRIPS Wl & 7 ek " AR D B 5 = 48 i 52
Eut BRHEEMERLARMNBEREZ LEMN  DREIATEEMEE L
BHERT > ELTH AT HoEsa TR E -

4 H T s TRIPS e T H EHABEMEBRZTRER AN NEE &
TRIPS W FIREFW T - WAH 2 ABTFEZXEEER/EHFE - BBFERAT
B HBRRBUARSTEE > UBUA RSE KL TRIPS 1 5 BT K & A
HlE Z BB A KA FT I BRARIE B A WTO Fr -8 HiE k(= —>
Hiw b TRIPS ;& o PR LA 18 KRR W RN » 78 EH S B0 B f RE o €
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340 TRIPS, supra note 5, preamble: “Desiring to reduce distortions and impediments to international
trade, and taking into account the need to promote effective and adequate protection of intellectual
property rights, and to ensure that measures and procedures to enforce intellectual property rights do
not themselves become barriers to legitimate trade.”
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g HGEAEHE TRIPS W EWRS > RWEA T H S M EEL FERRT
SLIB B RS B U 2 4R T~ B 2 A LA > DL RO fh R 2 B L
FIMEAE  BHEAREREBERA  RENREH 2T | Poese
TRIPS W # 2 T B H M EHNGEER T AL E B > F M MT5 AR
I B B9 BT BRI R EEE AT ATH M ER R
BECE > TR A AR EA S MR e ~ B EAL - Hb
£ %47 TRIPS W &2 0B 4R L0 4 B 8% - FREMEEA - Rk
Womi g iEAL 0 B TRIPS R E § -

B o TRIPS W1 2 %\ M B R T & B 3T & o 15 503 B 79 % 12 B 40 ik
BRBANEEERSE DR EHAPCEER F R RE N EEEL L NEA

BRATH AN TR T LN BRI ANES B0 ERAR A A B R LR
RTAERHNE S MR 2 EBET TN YT ¢ EBRITALAW
EREZHEHE - AR ETERERE RS B

F— MBUN TRIPS # & % CHRM R FIRNAIEH ~ M F > TRt F HE
KEMB A ARACERFINAZNE R MHREGERE A HMNE
W E > EAANE REZTE T RER AN ETEZTF > WTO

1 TRIPS, supra note 5, preamble: “ Recognizing the underlying public policy objectives of
national systems for the protection of intellectual property, including developmental and technological
objectives.”

2 |d. art. 7:  “The protection and enforcement of intellectual property rights should contribute to the
promotion of technological innovation and to the transfer and dissemination of technology, to the
mutual advantage of producers and users of technological knowledge and in a manner conducive to
social and economic welfare, and to a balance of rights and obligations.”

3 1d. art. 8:  “Members may, in formulating or amending their laws and regulations, adopt measures
necessary to protect public health and nutrition, and to promote the public interest in sectors of vital
importance to their socio-economic and technological development, provided that such measures are
consistent with the provisions of this Agreement. Appropriate measures, provided that they are
consistent with the provisions of this Agreement, may be needed to prevent the abuse of intellectual
property rights by right holders or the resort to practices which unreasonably restrain trade or adversely
affect the international transfer of technology.”
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%=~ EEJX TRIPS 1} & 0 & HHE A B30 T LR R R FE - AT > TRIPS ;&
FNGE—FMRCE T ER RV T » R RBMTHF RAREARET
RAEMTRE MEe ENARANFERE  HREALRE 8%
HR AT R e B A e A R B R R R R E B e Bl
B HRERE TRIPS vl T - A H € stk 2 B A 2
F 0 A A AT E T Y AR SR K

s > TRIPS Hf & % 75 + L ARE 7577 /A SRR % 18 2 22 5 ~ AR R 3
FEeRWAAHE CHEEX ERARTER R REHE AR & R wHiie
fEE M » HA% LBEOR TRIPS. i s SRS B3 K 2 3042 K v 3% - TR R (K
ERZEEZ ¢ REAZTREE G I LRHAER  ERome AR AHHNZRE

M52 KE AR ZWE  BRIH E AW A0 38 695 B b B B AE
BAER#FZMH > LRE B BEIWAEAKBOR By A% K - R TRIPS 217
EH WTO w5 & > M UIRE A — 8% - AR EAETNHEVT -
F[ B % TRIPS W2 H i FE A AT T 2 RAEB L FF 2 BH T TR eRny - HF4E
FIT 4035 6 7 €7 JF (8 0k Al R A AR E A A TR e T B 5 06 78 SR B e 5 e B A
T RN g (T F AT R B EREZ RN 28
S BT HE -

93= Cf PERIHIRERYEL R
EHHARFEEZNASBREEMAERMERELS > 7 —EE RN E
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Hg 2B ZERAERZHNREN TR RIMEMRRT BB LE  THT
DlEfR - T ERERHERR TRHNRER T2 TR T REL —EEmN
EEM > XAREL FEEE -

o B R B RE IR R TR A T Y PR (LR A B B S T Y SR BRI L R
FhE—RBEE WARERFNHARBET PR ZHAL - WEHEEHFTLRR
ERENEREFEAEBN G2 HAE 2l FRBRETRERNE > BEH
A 2 T o B R R ASCAT IR BBy LB B R o W DU R R AR T
SRR RFE > AR TRIPS 13 € 09 B A& r o1 A€ B T8 144 ) S22 25 48 it 3
TR SR B R R B B S AT QE R H SR o S T R AR AR R R BERY
TRIPS ¥ & Z & IE - (B8 B ok g Ul A E B 7 R AR B e IR - SR E
W 2 = KT A > (g R A Efféféév\lﬁa‘é’ﬂi%ﬁ’é}%féﬂ = —EET R
AR Tl - 3 JF B (R Lo ARl e AR > TR EEERRAR
TRIPS W 2 & B M EBREHE L E L LEPVE G LRNHERATA > WA
BEMER BEZ AHEWBET  —FTWLAMERZFE RN EHFF UG
ARNAFER > AW AERENSRAFEMENTM -

S EHWRAEMRT  THEFHAHSERARS TRIPS HEEEL E
MEEZRERAE (LHEREE) FRFE 2T ERERLAHER
FREMBRPE AR R EENL R MAEA BRI RTH BE
BREEZEERATE AEAREMER RN MEEE - ASCAELLE
A 2 85 & WTO ~ TRIPS Frae Fay(E A L3 E - A e B AME - T17

*** Gathii, Construing IPRs and Competition Policy, supra note 99, at 748.
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R B R E B BUR MR AR A L B R R B AR EUE 25 o I
Ml BB BURAARER - BB B E 50 B ER R E N
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HWENFWE S > MALWYEEES - H—77 @ ° 7 2001 £ 11 A WTO %14
REFEHN > ZBENIA N HRAEZAATR AN EAHRE  ERXBET
ERZUREERBNES  2ERMERAALECABETEZ ALEER
B EEEEAESRETRZENT » e A 10 AMERBEERERR
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6] el o B P R AT 4 i B IE E 1
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35 5 SRR 1 A AR 01 1 5 B Ao L T B - K SCIE 9 0 35 P B 1
2R S WTO & TRIPS ¥ 52 F 36 3 (8 {8 2 i 7 48 th A 2 36 - 1651
ST TRIPS ¥ 5% 2 3 BB I % 5100 B o8 [ 58 708 28 26 4 19 03 36 A0 75 740 o
B2 H R TRIPS a4 MK  HREARE  BuerEEsHERE
A TR A PR R IR L B R O 0 TR - 2 A S B B T
R A R ({7 e — LR R B A%
B AR 8 U A S BOVEO R TRIPS W 41 S B AL A
SRS A WTO 1 7 B TRIPS Wit A FH It - 763 TRIPS 4 % A2 &
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WTO & & B 2001 FR%ERME T EFERE - REWHER > REF 11
AR Zrent@EEE  AER A WTO uy & & 7 7 B 078 42 & 40 1 1
Tk~ TR T SRR o AR W BT RR

58] FREE

RURERTREFFHBTRAZSEZRUMERE Wi OH - FH
FHFREABETRMEAZBEY THEXRABBHREATRULEAZETZE
MBBEFNHE 3| #EREenHERN A WBREY  —F BN HRAE
FHRMERZREARE  BREFCBREAENEHE > AT ER  #HR
TRIPS 1) % #% B 7 B 57 09 A% 7 b kel & B i AR 1 I A IE B R 2570 -

2001 47 - JF 9 18 A (African Group){E5f & M S M X Z L& T > B &
Priz e A F TRIPS ¥ & B flfcie BT\ S B M5 el ¥ 2 B 5
5] WTO 3k 2 BUIF B i 2 [ 8 1 " BEaR S EEA B TRIPS Hh = S 3 12 B ] i R
B fR - & F TRIPS ¥ A8 B € 2 ik - 38 % 8 B [ 3 10 52 9 28 A b
ERFHAENTHEEEEGASETEE G I RERNARBRERAEALATE KE
ZREACHBEBRZH 7 #H A& > P38 % > TRIPS 9 & T &ML & 2 FH & A
HERNFRORATHNRERZLEEHE -

TRIPS 3 & % (% 2001 & 11 A48 B2 3R &3R5 DUBAET » # 2001
4 6 F1 14 i 4% 51 & 3k (Special Session) » #f TRIPS & 2 M B T30 50 > H AR
TR REd TRIPS HeT - HEMERBLFESMAMLAAR™ 542

5 James Thuo Gathii, The Legal Status of the Doha Declaration on TRIPS and Public Health under
the Vienna Convention on the Law of Treaties, 15 HARV. J.L. & TECH.291, 294 (2002) [herinafter Gathii,
The Legal Status of the Doha Declaration].

34 1d. at 296.
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BREGHRTRT REZERRERTRAELHABTAREFTLR MR G
MR R 0 BT RE AT #E R TRIPS W2 2 48877 MEEHR

PN SRR R fapk - JEINE RS L3R sk 0 E-FERATH R HREF > &3t TRIPS {
5

REERAANHREFL —BRL2ZET > R TRIPS < 1T EHEE € 2 &%
BUAR 5 N SE 4 B 8 Y o

2001 ££ 9 A > TRIPS 3 5 & F /& 71t % %003 4 B 2L > JE M E 48 v 3t o+
AEE R FE R —% TRIPS BN E@ENRESHEE » WARKA
TRIPS (i Z T B E4C AR L H G AL RERELEEEF BT 2 A
B B9 TRIPS 2 BN R 4 - FATMASRAE2EY > LRI RO
HRMFHER AT RN G B 2 2SS - sks) o 4 & TRIPS
HEHALEEERNYE AR EEESIENEE URRAN LT F 5
AEREFEF KK RS RF RN R G SR F T E o £
B~ HAHE Bl hEREERTHIR U DU RETWEE > BAN S
B MR R BT B 2 B M vl R I T S 4 B A R B SR
BESEE RO REELTHNEE > EBULT » LAHRTH A 0 EF 75
Wl FREBHENAE S AMEEEFWENERRSE TRIPS 2+ %
e B Y o Mg BB — R EE > B TRIPS HEF =
T2 PR AR R R AR B RS ERE O ER BTSN Y

**7 Hoen, supra note 12, at 39.

8 Gathii, The Legal Status of the Doha Declaration, supra note 345, at 296.
349 Hoen, supra note 12, at 39.

#01d. at 40.

! Gathii, The Legal Status of the Doha Declaration, supra note 345, at 298.

32 Hoen, supra note 12, at 40.
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B R ABRFLRBEFTERTRZRERE - B0R - ERRERITRE
ETMHBRZERZALXREES > REFREBAXBREES > & TRIPS
L& A2 REATHE > F3% TRIPS B T8 T R L& B RARE AR
Rz XERBREAT TRIPS e > LAREASBRERERRHE
mZ G ERERE 2EARARXRENEZAE > LE R WIO € 8 FHK
¥ TRIPS ¥, A8 B 7 4 i VAR BEA S R RO E B LR 2 A8 7 > B H
B0 AR RN R R 2 AT R R — (P R

g FRYTIR
A L

Zoe N RRE T F — B A A 178 5 e B P R v R i B
FLHBTREERABEE > #FARERZER - %2R ~ ER K It RAT R AT

Bz EmE.

IR R R E AR E R EE X R E A SRR - K
AT WMo CHBEEZAE K E 08 E R RAS SRR FRERT R
ZNRBERM RMAEEREARAZBRAZTEARXLERL BT =R
ZaAThR o B E TR 2 B E R AR — Rz A RERE TRRER

353 Id

3% Doha Declaration, supra note7, para. 1: “We recognize the gravity of the public health problems
afflicting many developing and least-developed countries, especially those resulting from HIV/AIDS,
tuberculosis, malaria and other epidemics.”
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BE BEALHEERERAABTEZARKGEERIFEDTRE R
EERBMEZEETEOEERIGEEAE > B SR EMAIERRRZE
d o TR L Hik e A RRE TN HEREREES 7
B FMROBR LT BB R BB R R B

SV TRIPS Tyl R i 6

SNBSS R RS TR > AR IS H T R
MBI Bl R B AT S > TRIPS W@ R T sk iy —#i a0 - L P K&
#HHH TRIPS Wk ALBERE L2 S BE2 SETRA  AEHR
AN RERAZEN > RS EAEBRERNITE  EH%{TH T o TRIPS
HERALEL—F - WAL ETHAAREGIRS — BT RAERN A EHE
XN AE RIS A BRI N R R TR W A R KA
AR AR S g H TRIPS YR 1 # %+ B % 2137 % TRIPS ;%
REHQHB El > HRES HETHE LML E -

mRHsAETREREABETERE BMERF KL RFREL —
TRAEBRMEBF EHNNENHAR S AT BN EE L HEKRE B E
R T HRABETANZEE BT R AN BN EL T LRLAE B
B EARR K > PRV B E R BTN A 2 (R 3 JF SR AR T T T sk
W ER ERHNERMERRTCEHERBERELAVENATANEE &

355 CARLOS M. CORREA, WHO, IMPLICATION OF THE DOHA DECLARATION ON THE TRIPS AGREEMENT
AND PUBLIC HEALTH 5 (2002) [hereinafter CORREA , IMPLICATION OF THE DOHA DECLARATION]

356 Id
»7 Doha Declaration, supra note7, para. 2: “We stress the need for the WTO Agreement on

Trade-Related Aspects of Intellectual Property Rights (TRIPS Agreement) to be part of the wider
national and international action to address these problems.”
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o FRALBERERZEE - U BONEEBRMBE SR EEFEL
FIERY B2y ARERABEZ 2% > A— A E EH ST B R
Tkt HRE BN ERNRER E TR HERZERERTE

5T 7H  TRIPS T%tmi'—”fﬂ@’g‘w%a"r

TRIPS 1 SA R B R Z MR 75T & F1 2 & TRIPS R T B EME =
THEAR IR EZREZAM ? X TRIPS B & B ERAKREEH
FRR AT 2t fi 2 T A VARR ) 2 Bt 77 78 7 TRIPS {5 € S 36 42 B Bl 44 B B9 2
BEE EWEINTAHETEEARCHBER G A RTAZERAE -

TRIPS W} & % )\ Wk % — T8 e Bl 2 Ry e s 15 B B 9 ik 2 OB A e > 2
RENRERER KR EHCEEBRENBER TN ERZEXZ AT & -
BRATH AR M Z L ER e BEWTO g8 B 2 2 MET— ERE
BReHse e Bl cB# s SARETNREYEUERAARRREZER
Nk TEMEEZRERA Rz BHBTFEZ R AFREER
BB 2 7[R sR Jn i 5| B AR TRIPS 8 T 4 B 8 A R o8 S A Jh (2 R 2 {3

M RRPEARELFER -

ERABET > HEFEZRS > B TRIPS 228 TRHELE
R AFREZEM KA L ERAFEZRAL S AREAN KR RTFAT
2 EEER - Pl H 8E - FATWMASEN AMER—FTE > ZHCHE
BlX 234 TRIPS W2 S JF A REER LIRS TTEFRETEE

3% |d. at para. 3: “We recognize that intellectual property protection is important for the development
of new medicines. We also recognize the concerns about its effects on prices.”

359 Hoen, supra note 12, at 40.
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WEENETRER > A% TRIPS HE b R AF G R NERWE 27 AREA
S EEE - BRI ECFE TAlE ok B TRIP 5 0937 4 0 -

BEMEz G 2R AEBRETENERE —FHIWNENEA T RAFE
TRIPS W R T & 1 &M L& B RATEFIREA B EZ M- Hib > EEHRK
¥ 7 TRIPS 1 %€ Ay 2 7% 55 Z [Fl By - # (M # a8 7 TRIPS 15 € 2 M R AT
BUHRX e R REANRREZEN > AT HAMTERRHE &2 7

363

|

AT WL ETLERRAR AT EAS AT 2 fRE - — RN
JEWH % % TRIPS % 36 RS A @A e 0 2 E S BEAHFF LI
oo i B TRIPS W2 Ml AL @R AE N EAN 2 BN ZE
4 (the European Commission) B 7k JE R A F RS S EHHE
HESEHNE AAH-FNLHNG  MERZARZLERL N EREREET
BIFELHE > PR > T EE R H N EBRW R ERATRT T Rk T Y

|

360 CORREA , IMPLICATION OF THE DOHA DECLARATION, supra note 355, at 10.

361 JF L % * “Nothing in the TRIPS Agreement shall prevent Members from taking measures to
protect public health.” , TRIPS and Public Health, WTO Doc No IP/C/W/296 (June 29, 2001)
(working paper submitted by the African group, joined by seventeen developing countries) .

362 Hoen, supra note 12, at 40-41.

% Doha Declaration, supra note7, para. 4.1: “We agree that the TRIPS Agreement does not and
should not prevent members from taking measures to protect public health. Accordingly, while
reiterating our commitment to the TRIPS Agreement, we affirm that the Agreement can and should be

interpreted and implemented in a manner supportive of WTO members' right to protect public health
and, in particular, to promote access to medicines for all.”

364 CORREA , IMPLICATION OF THE DOHA DECLARATION, supra note 355, at 11.
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ZIBTAB/ZL

SYPCH TRIPS fo 7™ SR ({2
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365 Id

366 Id
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7 IR WTO Z 3 3m % J /N AL B b SR A 7 i 3 36 o T AR R A L A B AL
o LAEBEA G B AN ER AL TR

S WEEREITIR

SNt RREEFABAA RN RETA ML B E > LNER T
B AREEATBOAT I - AR BRI E R TRIPS 9 % A & 4G 2 Bl i > SPIARZ
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AR Z BB TSR AR TR B2 R g RIR A 2

b HERNFHFRMGELEN ST HA A TRAREETHLE
i -

c. ZEANABALMEBRVEREZERZERNILMESZHZE
B BEREM S BR s RS MAATRENZ AR &
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37 Doha Declaration, supra note7, para. 4.2: “In this connection, we reaffirm the right of WTO
members to use, to the full, the provisions in the TRIPS Agreement, which provide flexibility for this
purpose.”

38 CORREA , IMPLICATION OF THE DOHA DECLARATION, supra note 355, at 13.
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HHSEBLAXTFAETHERFE  HETEXECHBREZIHR
TRIPS W E tiAHFEI M E B AT F ey A EM B2 CHBERAY UHEEWE
RRERE R 7 AR ARFRZ ORI ECERNARER A BT
o EREEABZHETEENE T8 e 8 iR R o TRIPS ) € 8 LLRE
EMERABW Btk mHRELMEFRFE MEUTEREEZ(R
o AE—E oy Eb o BB B R A4 3 WIO & 5 At 58 B 7 A B TRIPS f) 5 B -
VI 45 4 th, 49 14 40 3% )\ #9(Vienna Conventio, on the Law of Treaties®™ » ] % 4 .
NPT IE T A R 2 A A TRIPS W 2> HEREWB U ERAKE
ﬁ o

LRANRREETFLBE (I A R TRIPS € 2 KA - X HAEMHE

** Doha Declaration, supra note7, para. 5:  “Accordingly and in the light of paragraph 4 above, while
maintaining our commitments in the TRIPS Agreement, we recognize that these flexibilities include:

a~ In applying the customary rules of interpretation of public international law, each provision of the
TRIPS Agreement shall be read in the light of the object and purpose of the Agreement as
expressed, in particular, in its objectives and principles.

b~ Each member has the right to grant compulsory licences and the freedom to determine the
grounds upon which such licences are granted.

¢~ Each member has the right to determine what constitutes a national emergency or other
circumstances of extreme urgency, it being understood that public health crises, including those
relating to HIV/AIDS, tuberculosis, malaria and other epidemics, can represent a national
emergency or other circumstances of extreme urgency.

d ~ The effect of the provisions in the TRIPS Agreement that are relevant to the exhaustion of
intellectual property rights is to leave each member free to establish its own regime for such
exhaustion without challenge, subject to the MFN and national treatment provisions of Articles 3
and 4. “

7 Vienna Convention on the Law of Treaties, May 23, 1969 [hereinafter Vienna Convention].
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"1 CORREA , IMPLICATION OF THE DOHA DECLARATION, supra note 355, at 16-17.
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373 Id
374 Id

37 Doha Declaration, supra note7, para. 6: “We recognize that WTO members with insufficient or
no manufacturing capacities in the pharmaceutical sector could face difficulties in making effective use
of compulsory licensing under the TRIPS Agreement. We instruct the Council for TRIPS to find an
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THEEEREE R b TN EREREEHE AR 0L 25N
EEHLHRE- a8 THRAPEER AN X e E L BEERFE -
201681 A1 HUMEEXZHRTRARN TRIPS % —H2FLHFRE
WLAR RPTAEHRTHRE 2R e T8RS LB SR & 8 R
TRIPS # & % A<+ A% —AF KLl 8 HER 2B - % TRIPS
HEG R TRIPS W2 &~ + A~k E —HAH BN ZRT AL EATH -,

|

expeditious solution to this problem and to report to the General Council before the end of 2002.”

376 CORREA , IMPLICATION OF THE DOHA DECLARATION, supra note 355, at 35.

77 Doha Declaration, supra note7, para. 7: “We reaffirm the commitment of developed-country
members to provide incentives to their enterprises and institutions to promote and encourage
technology transfer to least-developed country members pursuant to Article 66.2.”

3% Doha Declaration, supra note7, para. 7:  “We also agree that the least-developed country members
will not be obliged, with respect to pharmaceutical products, to implement or apply Sections 5 and 7 of
Part II of the TRIPS Agreement or to enforce rights provided for under these Sections until 1 January
2016, without prejudice to the right of least-developed country members to seek other extensions of the
transition periods as provided for in Article 66.1 of the TRIPS Agreement. We instruct the Council for
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TRIPS to take the necessary action to give effect to this pursuant to Article 66.1 of the TRIPS
Agreement. ”

379 Hoen, supra note 12, at 44.
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interpretation) » [H t #3724 A 2 L WIH R A 0 (BARILE AL E TS A £ b A 4
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3% CORREA , IMPLICATION OF THE DOHA DECLARATION, supra note 355, at 43.

! E.g., Alan O. Sykes, TRIPS, Pharmaceuticals, Developing Countries, and the Doha "Solution", 3
CH1. J. INT'L L. 47, 54 (2002); Nabila Ansari, International Patent Rights in a Post-Doha World, 11
-WTR CURRENTS: INT'L TRADE L.J. 57, 64 (2002).

382 Sykes, id.; Ansari, id..
383 Ansari, id.

34 Art. 3(2) of the Understanding on Rules and Procedures Governing the Settlement of Disputes , Apr.
15, 1994, Marrakesh Agreement Establishment the World Trade Organization, Annex 2, Legal
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T EEFE(—) 28E BB EA S ROPTRRNFRMZEMRE (=) —
EULESEEAFERNATIEEMEZRAEXHMNATMXETZEALE -
EREETX—HERERF - (—) BFBERERATHMA Z B LR
RERZEMHE (=) MERT RGN ER ZEMER > ML e 8 H KOS
BrRE(Z) BARESEMMGRZEMARBERERN - PR 2ETY
B ZFA - MEER > L2%z WIO €8 & AHMAA N ZHLE -
BRIFRAMEEMANBRERAZEBGOZERE TRAERAN LA RAERRT
o Bk o WTO 2 b oMl B 3 om b L3 G R M A A AT ey Bt B2

Instruments—Results of the Uruguay Round ol 31,:33 “1.L.M. 112, 115(1994): “The dispute
settlement system of the WTO is a-central element in providing security and predictability to the
multilateral trading system. The Members recognize that -1t serves to preserve the rights and
obligations of Members under the covered agreementss-and to-clarify the existing provisions of those
agreements in accordance with customaty rulestof interpretation of public international law.”

* Vienna Convention, art.31: “1. A treaty shall'be interpreted in good faith in accordance with the
ordinary meaning to be given to the terms of the treaty in their context and in the light of its object and

purpose.
2. The context for the purpose of the interpretation of a treaty shall comprise, in addition to the text,

including its preamble and annexes:

(a) any agreement relating to the treaty which was made between all the parties in connection with the
conclusion of the treaty;

(b) any instrument which was made by one or more parties in connection with the conclusion of the
treaty and accepted by the other parties as an instrument related to the treaty.

3. There shall be taken into account, together with the context:

(a) any subsequent agreement between the parties regarding the interpretation of the treaty or the
application of its provisions;

(b) any subsequent practice in the application of the treaty which establishes the agreement of the
parties regarding its interpretation;

(c) any relevant rules of international law applicable in the relations between the parties.

4. A special meaning shall be given to a term if it is established that the parties so intended.”
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3 E.g., Appellate Body Report, United States—Standards for Reformulated and Conventional
Gasoline, WT/DS2/AB/R 16 (May 20, 2001); Appellate Body Report, India-Patent Protection for
Pharmaceutical and Agriculture Chemical products, WT/DS50/AB/R, q 45 (Dec. 19, 1997); Panel
Report, Canada-Patent Protection of Pharmaceutical Products, WT/DS114/R, q 7.13 (Mar. 17,2000).

37 Appellate Body Report, United-Import Prohibition of Certain Shrimp and Shrimp Products,
Wt/DS58/AB/RW (Oct. 12, 1996), § 130.

388 CORREA , IMPLICATION OF THE DOHA DECLARATION, supra note 355, at 43.

% E.g., Markus Nolff, Compulsory Patent Licensing in View of the Ministerial Conference
Declaration on the TRIPS Agreement and Public health, 84 J. PAT. & TRADEMARK OFF. SOC’Y 133, 134
(2002).

30 1d. at 44.
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31 Maskus & Reichman, supra note 145, at 299.
392°1d. at 300.
3% CORREA, POLICY OPTION , supra note 155, at 5.

394 Id
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7 Francoise ~Simon, Gleevec: Success by Design in  Oncology, avaolable at
http://www-1.gsb.columbia.edu/divisions/marketing/research/columbia_research/Gleevec%20Case%20
INSPECTION.pdf (last visited December 20, 2004).
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#0 Council for Trade-Related Aspects of Intellectual Property Rights, Concept Paper relating to
Paragraph 6 of the Doha Declaration on the TRIPS Agreement and Public Health--Communication
from the European Communities and their member States, IP/C/W/339 (March 4, 2002)[hereinafter
IP/C/W/339].

401 Id

402 Id
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403 4.
404 14,

495 Council for Trade-Related Aspects of Intellectual Property Rights, Paragraph 6 of the Doha
Declaration on the TRIPS Agreement and Public Health--Second Communication from the United
States, IP/C/W/358 (July 9, 2002) [hereinafter IP/C/W/358].

406 Id

- 144 -



Ko AREREOZRTARRERE  FATETHM &2 EREEM
TATRBCEEER TN EEUER)  RBERAIT R A PERY

Eo

Erx

/l

ETARBATELEDEFE RARARLE AT IR F— T
AEARERANZHBTALKED MESERAENETEARGE LRER
B TRIPS #5% % = +— B E@EOKAZHTEHURMMEL 5 F= T
BEAUERAZMET DR KED HESERERNAZEARRE THE
ETHRI MR BF NGRS P RS - O AEE R

(Z) BPEVEF

RERANMATETREZEREFTEOEMFEE > MARAW L
5o ReEE B E R L2 F A B R R R LR REREDZ
M# T B R e A EE TRIPS B e@mmo i e Al TR A2 e R R UERAZL
B 79 B JE T TRIPS 3 3 @A 51 E AL I #1472 7 e ie™”

(=) iy I[ﬁﬁlﬁgﬁéﬁé"—ﬂ Y EIF

£BERERILL TRIPS R =+ — AR 2 RTE > HANHEE
Bl O ZBABEFERE R AR TRIPS M F =+ —hFREORUII 2L
BHE BSEOFFTERRAARAZ AL > LAARRAUELER LY
MENEFEERZ BT MARANEMTHR B OB B -

407 Id

408 Id
409 Id

410 Id.

- 145 -



() 20 PSR

ZERAHWIO 2 2B e A A XBHETHE N TRIPS fh g 2 &£ % BT
WEHTHRE ERaFEERZTHREY -

) EERh Y ;[-;yﬁrﬂ %

LEFRERMEEAREN AT BN BERRRE R
LR E o JER BRI 4R B 0 R B TRIPS HRE=+—hEOKME
itk A% E  MERTBE TRIPS HEE =+ —HEOFRELFTE ¥
MRS ENRREETE BRI BER TAK GRS MAREZER" -
ERWAECEERRITH TRIPS BRE=THAZABERELTE > £HHT
% > TRIPS W % % = + 5 2 $L % It ABABURE 2 4 ~ A 40 BV HEA ~ 4% 2 3 B o
B2 T HEG BECT & BRI = BT 6 EHEERA
MAZ MR THETRIPS WS =F 2 HlE T4 » | ReETATH* -

L

= . RNB R

(=) FEE B

FMNEEREHABTRE TR LEEAR AL ARRRES %~ BH
AREETIER:

F— BARBEARERAZRE > TREHAE R RRRERFFZ
ST LB R BB T RTINS R BN

411 Id
412 Id

413 Id.

- 146 -



GENZER R EREEFTRERTIE  SE R - BEA
EEFHZ ALEZFEITEMNZEEKRE MREEEHRE
Egmz gt

K TRIPS R K Lo ARBREE S & B H & B ATRZFF 7] #
RIEZEM ik BFRER N Z G H A UBREIALEE
AT RG R ELEH EELELT TRIPSHE %=+ —
155 (DA Z A AT pl & B A R 58 ) 4 P8 o 2 i 1O 2 [ gk - T 8 DA
R R B IR B YA SR R R e B /R T o e PR Bk K
ME - RENFIMRE - R H 2 R

S
[

(Z) BEHHFTVEk
FHNEBAASSNAERREE T HUM LR AT RO THEE -

F— TRERMEFHAEZERUHOEEMBER  LHETHBFREE
BB E K o ¥ SRR R A ek 2 A R E  TRIPS ff € % = 1 1%
Z BRBEII A e E BRI T B RAEZ E R E A BAT
B BEBATHAMAR BTG REBEA L@ E AR wEY -

HAMRTERZEBEAFATFAN "B %E & (pharmaceutical
products) - 3 5 B € &2 & ~ ARSI RAE R EATR A 0 T E(E
T R 2 i B VB R Z Rk A 0 SRR KR B R B B R B R
ZAEHR A SR 08 8 2 B N R RAT R G RAR A R
Eamd 0 MAkEED S Z BN EFTRAKMEED 25

S
[

14 Council for Trade-Related Aspects of Intellectual Property Rights, Proposal on Paragraph 6 of the
Doha Declaration on the TRIPS Agreement and Public Health-- Joint Communication from the African
Group in the WTO, IP/C/W/351 (June 24, 2002) [hereinafter IP/C/W/351].
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Declaration on the TRIPS Agreement and Public Health - Thematic Compilation, IP/C/W/363 (July 11,
2002) [heteinafter IP/C/W/363].
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#¢ Duncan Matthews, WTO Decision on Implementation of Paragraph 6 of the DOHA Declaration on
the TRIPS Agreement and Public Health: A Solution to the Access to Essential Medicines Problem?, 7
J.INT'L ECON. L. 73, 86 (2004).
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Members unless otherwise provided for in this paragraph.

(a) A request for a waiver concerning this Agreement shall be submitted to the Ministerial Conference
for consideration pursuant to the practice of decision-making by consensus. The Ministerial Conference
shall establish a time-period, which shall not exceed 90 days, to consider the request. If consensus is
not reached during the time-period, any decision to grant a waiver shall be taken by three fourths4 of
the Members.

(b) A request for a waiver concerning the Multilateral Trade Agreements in Annexes 1A or 1B or 1C
and their annexes shall be submitted initially to the Council for Trade in Goods, the Council for Trade
in Services or the Council for TRIPS, respectively, for consideration during a time-period which shall
not exceed 90 days. At the end of the time-period, the relevant Council shall submit a report to the
Ministerial Conference.”

8 1d., art. 9.4: “A decision by the Ministerial Conference granting a waiver shall state the
exceptionalcircumstances justifying the decision, the terms and conditions governing the application of
the waiver, and the date on which the waiver shall terminate. Any waiver granted for a period of
more than one year shall be reviewed by the Ministerial Conference not later than one year after it

- 161 -



BB AHERNE R T EBLEANMAANRE > ThAER - HR - #
Bl RGN AT X - A BUA S IE TRIPS ) 2 A2 7 LW %8> 4 (4 2 8 o i iy
M AW R e HBENMILERAT R B kR ed TaEm AL REMEEY
EMB MR EE G BOREESEEY - R B4 B G 2Rl &5
ZHREBAMBEZRRT A EHAHEN /R FELRARTFE
RBAFEZAER BEATREAmAL  EABSHMERRE - 2onit@
REFF ABHALTEREHL  BAATHEERTETREE - M5
Z o ZRe AR RS R I I B R Kok LR ORI A kT

(3) {1 FIEHWTO STHREHIR LY F17)

FEBRRAUB G EH T XA ETEI > HEREFHSHEZLAR
T AU EH IR 2 AR AR R o BER WTO 3 % o 3 R /R
G B R R R R S L B WTO fh 2 % k2 B 0 #
RE#RNEEHPTH R ARRENREEE G 2 EMEH " Hik o
K E®RE RN EFE G R a6l i TRIPS {2 8 =+ — Kk EORF

is granted, and thereafter annually until the ‘waiver terminates. In each review, the Ministerial
Conference shall examine whether the exceptional circumstances justifying the waiver still exist
and whether the terms and conditions attached to the waiver have been met. The Ministerial
Conference, on the basis of the annual review, may extend, modify or terminate the waiver.”

EERE RMeEBEN IR RS A MEE > RATREH RS TATH ~ F

’Ti PR EE LR Z AR K IEE B H 8 R 1R Fo% 0 S TRIPS 2% =+ —1k
OREH 2L E Y EFREANERLXRT T XHAHMTHF LB LM See IP/C/W/363,

supra note 427.

47 International Trade Centre, supra note 425.

4 Matthews, supra note 446, at 74.

472 1P/C/W/363, supra note 427.

473 Id

* wro Agreement, supra note 196, art. 4.1:  “The Ministerial Conference shall have the authority
to take decisions on all matters under any of the Multilateral Trade Agreements, if so requested by a
Member, in accordance with the specific requirements for decision-making in this Agreement and in
the relevant Multilateral Trade Agreement.”
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73 International Trade Centre, supra note 425, at 9.

476 TRIPS, supra note 5, art. 30: “Members may provide limited exceptions to the exclusive rights
conferred by a patent, provided that such exceptions do not unreasonably conflict with a normal
exploitation of the patent and do not unreasonably prejudice the legitimate interests of the patent owner,
taking account of the legitimate interests of third parties.”

77 Bryan C. Mercurio, TRIPS, Patents, and Access to Life-Saving Drugs in the Developing World, 8
MARQ. INTELL. PROP. L. REV. 211, 230 (2004).

- 163 -



BN ELLE > 1A S TRIPS i F =+ iz - REARE > &
WEH TR ERAFERA RO E AT RAREL G RN LEEEN
CEFWRE B MAEETR0Y - B—F @ BT EE e 8 0RE
EHER LSHE EMBTRIPS B2 %= HEA T BEAWIO 2 ¢ 5
HEEE e E 2N EE AR ARATARCENBARBZERT  BE#
FZAHANEEEAMERTURE  RERLO -

EWTO AT » HEEHRAMEFEH WIO HRR LG H L @8
THEGME > TAAME TRIPS HE2EV > HEGHRMEEGESE TRIPS
HEG L ARTMTHERE ZABEBE L RS BUSENA L =258 A2
e BU ERIURBABZ BT REXRRESAE BEAELBLETEN
B P 3 R AR BT A

bl TRIPS ¥ % % =+ A% B FOREREZ TR A4 B
B X B IE BUR AL PT R 33 A BT R E T A AR T B R AERAT
FHEEWEEHR R - HRIRIPS s tEA Rt AR RS A
WL R FLE B ST At R DA R E Ak R ek A

478 Matthews, supra note 446, at 89.

" Thomas A. Haag, TRIPS Since Doha: How Far Will the WTO Go toward Modifying the Terms for
Compulsory Licensing , 84 J. PAT. & TRADEMARK OFF. SOC’Y 945, 957 (2002). $ATi:  BXAE Kk L& 5 H

1% A0E Btk E 9k 0 5] #EIE B AL AR By Bk 3T - See Mercurio, supra note 477, at 230.
0 Haag, id. at 958.

1 WTO Agreement, supra note 196, art. 9.2:  “The Ministerial Conference and the General Council
shall have the exclusive authority to adopt interpretations of this Agreement and of the Multilateral
Trade Agreements. In the case of an interpretation of a Multilateral Trade Agreement in Annex 1, they
shall exercise their authority on the basis of a recommendation by the Council overseeing the
functioning of that Agreement. The decision to adopt an interpretation shall be taken by a three-fourths
majority of the Members. This paragraph shall not be used in a manner that would undermine the
amendment provisions in Article X.”

2l BT EREE ENEER M AHARAE - ALY TRIPS #E =+ 4§HE
ZERAE AR > 15 {F AR 277 R - See International Trade Centre, supra note 425.
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483 Haag, supra note 479, at 958.
84 Sun, A wider Access to Patented Drugs, supra note 278, at 122.

5 1d. at 127.
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FRRTT B A Z IR F R E AT B 2B X - See Haag, supra note 479, at 956.

7 International Trade Centre, supra note 425.

488 (Canada--Patent Protection of Pharmaceutical Products, Report of the Panel, WT/DS114/R (March
17, 2000).

48 Mercurio, supra note 477, at 233-234.
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supra note 427.
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492 Id

3 International Trade Centre, supra note 425.

494 Id

495 Id
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3% Decision, supra note 8, P 1(a): “pharmaceutical product means any patented product, or product
manufactured through a patented process, of the pharmaceutical sector needed to address the public
health problems as recognized in paragraph 1 of the Declaration. It is understood that active ingredients
necessary for its manufacture and diagnostic kits needed for its use would be included.”

7 1d. P 1(b): “eligible importing Member means any least-developed country Member, and any
other Member that has made a notification to the Council for TRIPS of its intention to use the system
as an importer, it being understood that a Member may notify at any time that it will use the system in
whole or in a limited way, for example only in the case of a national emergency or other circumstances
of extreme urgency or in cases of public non-commercial use. It is noted that some Members will not
use the system set out in this Decision as importing Members and that some other Members have stated
that, if they use the system, it would be in no more than situations of national emergency or other
circumstances of extreme urgency.”

% 1d. P 1(c): “exporting Member means a Member using the system set out in this Decision to
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produce pharmaceutical products for, and export them to, an eligible importing Member.”

% Id. ANNEX.

191d. P2: “The obligations of an exporting Member under Article 31(f) of the TRIPS Agreement
shall be waived with respect to the grant by it of a compulsory licence to the extent necessary for the

purposes of production of a pharmaceutical product(s) and its export to an eligible importing Member(s)
in accordance with the terms ---”
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Sd. P 2(a): “the eligible importing Member(s) has madé a notification to the Council for TRIPS,
that:

(1) specifies the names and expected quantities of the product(s) needed,;

(i1) confirms that the eligible importing Member in question, other than a least developed country
Member, has established that it has insufficient or no manufacturing capacities in the pharmaceutical
sector for the product(s) in question in one of the ways set out in the Annex to this Decision; and

(iii) confirms that, where a pharmaceutical product is patented in its territory, it has granted or intends
to grant a compulsory license in accordance with Article 31 of the TRIPS Agreement and the provisions
of this Decision.”

J121d. P 2(b):  “the compulsory licence issued by the exporting Member under this Decision shall
contain the following conditions:

(i) only the amount necessary to meet the needs of the eligible importing Member(s) may be
manufactured under the licence and the entirety of this production shall be exported to the Member(s)
which has notified its needs to the Council for TRIPS;

(i1) products produced under the licence shall be clearly identified as being produced under the system
set out in this Decision through specific labelling or marking. Suppliers should distinguish such
products through special packaging and/or special colouring/shaping of the products themselves,
provided that such distinction is feasible and does not have a significant impact on price; and

(iii) before shipment begins, the licensee shall post on a website the following information:

- the quantities being supplied to each destination as referred to in indent (i) above; and
- the distinguishing features of the product(s) referred to in indent (ii) above.”
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B1d., P 2(c):  “(c) the exporting Member shall notify the Council for TRIPS of the grant of the
licence, including the conditions attached to it. The information provided shall include the name and
address of the licensee, the product(s) for which the licence has been granted, the quantity(ies) for
which it has been granted, the country(ies) to which the product(s) is (are) to be supplied and the
duration of the licence. The notification shall also indicate the address of the website referred to in
subparagraph (b)(iii) above.”

34 1d. P3:  “Where a compulsory licence is granted by an exporting Member under the system set out
in this Decision, adequate remuneration pursuant to Article 31(h) of the TRIPS Agreement shall be paid
in that Member taking into account the economic value to the importing Member of the use that has
been authorized in the exporting Member.”

1% |1d.: “Where a compulsory licence is granted for the same products in the eligible importing
Member, the obligation of that Member under Article 31(h) shall be waived in respect of those products
for which remuneration in accordance with the first sentence of this paragraph is paid in the exporting
Member.”
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316 1d. P4:  “ In order to ensure that the products imported under the system set out in this Decision
are used for the public health purposes underlying their importation, eligible importing Members shall
take reasonable measures within their means, proportionate to their administrative capacities and to the
risk of trade diversion to prevent re-exportation of the products that have actually been imported into
their territories under the system. In the event that an eligible importing Member that is a developing
country Member or a least-developed country Member experiences difficulty in implementing this
provision, developed country Members shall provide, on request and on mutually agreed terms and
conditions, technical and financial cooperation in order to facilitate its implementation.”

S71d. P5: “Members shall ensure the availability of effective legal means to prevent the importation
into, and sale in, their territories of products produced under the system set out in this Decision and
diverted to their markets inconsistently with its provisions, using the means already required to be
available under the TRIPS Agreement. If any Member considers that such measures are proving
insufficient for this purpose, the matter may be reviewed in the Council for TRIPS at the request of that
Member.”
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110, P6: “With a view to harnessing economies of scale for the purposes of enhancing purchasing

power for, and facilitating the local production of, pharmaceutical products:

(1) where a developing or least-developed country WTO Member is a party to a regional trade
agreement within the meaning of Article XXIV of the GATT 1994 and the Decision of
28 November 1979 on Differential and More Favourable Treatment Reciprocity and Fuller
Participation of Developing Countries (L/4903), at least half of the current membership of which is
made up of countries presently on the United Nations list of least developed countries, the obligation of
that Member under Article 31(f) of the TRIPS Agreement shall be waived to the extent necessary to
enable a pharmaceutical product produced or imported under a compulsory licence in that Member to
be exported to the markets of those other developing or least developed country parties to the regional
trade agreement that share the health problem in question. It is understood that this will not prejudice
the territorial nature of the patent rights in question;

(i1) it is recognized that the development of systems providing for the grant of regional patents to be
applicable in the above Members should be promoted. To this end, developed country Members
undertake to provide technical cooperation in accordance with Article 67 of the TRIPS Agreement,
including in conjunction with other relevant intergovernmental organizations. “
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S91d. P7: “Members recognize the desirability of promoting the transfer of technology and capacity
building in the pharmaceutical sector in order to overcome the problem identified in paragraph 6 of the
Declaration. To this end, eligible importing Members and exporting Members are encouraged to use the
system set out in this Decision in a way which would promote this objective. Members undertake to
cooperate in paying special attention to the transfer of technology and capacity building in the
pharmaceutical sector in the work to be undertaken pursuant to Article 66.2 of the TRIPS Agreement,
paragraph 7 of the Declaration and any other relevant work of the Council for TRIPS.”

20 1d. P8:  “The Council for TRIPS shall review annually the functioning of the system set out in this
Decision with a view to ensuring its effective operation and shall annually report on its operation to the
General Council. This review shall be deemed to fulfill the review requirements of Article IX:4 of the
WTO Agreement.”

' 1d. P 11:  “This Decision, including the waivers granted in it, shall terminate for each Member on
the date on which an amendment to the TRIPS Agreement replacing its provisions takes effect for that
Member. The TRIPS Council shall initiate by the end of 2003 work on the preparation of such an
amendment with a view to its adoption within six months, on the understanding that the amendment
will be based, where appropriate, on this Decision and on the further understanding that it will not be
part of the negotiations referred to in paragraph 45 of the Doha Ministerial Declaration.”
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= wro, The General Council Chairperson’s statement,
available at http://www.wto.org/english/news_e/news03_e/trips_stat 28aug03 e.htm (last visited
December 14, 2004).

523 Id

524 Id
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525 Id

326 Press Release, WTO, Decision Removes Final Patent Obstacle to Cheap Drug Imports (August 30,
2003) (on file with PRESS/350/rev.1).

527 Ben Harding, WHO Urges Effective Use of Cheap Drugs via WTO Deal, REUTERS, September 1,
2003.

32 International Trade Centre, supra note 425.
29 1.

330 Ray Dunne, Is the WTO drugs deal flawed?, available at
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http://news.bbc.co.uk/1/hi/health/3201219.stm (last visited December 14, 2004).

331 Joint NGO statement on TRIPS and public health, WTO deal on medicines: a "gift" bound in red
tape, available at http://www.oxfam.org.uk/what we do/issues/health/wtodeal 300803.htm (last
visited December 14, 2004) .

532 Id

533 Id
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334 Carlos M. Correa, TRIPS and Access to Drugs: Toward a Solution for Developing Countries
without Manufacturing Capacity? 17 EMORY INT’L L. REV.389, 403 (2003)

535 Id

536 1d. at 404.
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542 1d. at 962.
3 1d. at 960.

> WTO Agreement, supra note 196, art. 9.2:  “The Ministerial Conference and the General Council
shall have the exclusive authority to adopt interpretations of this Agreement and of the Multilateral
Trade Agreements. ---This paragraph shall not be used in a manner that would undermine the

amendment provisions in Article X.”

545 Haag, supra note 479, at 960.
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47 Berne Convention, supra note 126, art. 9.2:  “It shall be a matter for legislation in the countries of
the Union to permit the reproduction of such works in certain special cases, provided that such
reproduction does not conflict with a normal exploitation of the work and does not unreasonably
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548 Haag, supra note 479, at 961.
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AW Y B T M 1 A2 2 o See Maskus & Reichman, supra note 141, at 286.

%62 James Gathii, Fairness as Fidelity to Making the WTO Fully Responsive to All Its Members, 97 AMm.
Soc'y INT'L L. PrROC. 157, 167 (2003) [hereinafter Gathii, Fairness].
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Agreement) ~ £ B BZ & T B &1 g % 1 £ (US-Morocco Free Trade Agreement) % % -

65 MSF, What to Watch out for in Free Trade Agreements with the United State, available at
http://www.accessmed-msf.org/documents/ftabriefingenglish.pd (last visited December 19, 2004).
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% Working Group on Trade and Transfer of Technology, Report (2004) of the Working Group on
Trade and Transfer of Technology to the General Council, Wt/Wgttt/6 (December 1, 2004)

-195 -



DMBEBERZAE (FE- N\ ZT— B+ERASTAE -3 2EFLE
TR EE e 8 AT ENLTE W F AT TRIPS i 240 B M < &

FET LS E 2 gk #3450 .

#i £ 2 James Gathii ATt - EE R E 8 A+ - AT T L] He i B
BHEFAT BN SR aERBCHBERRBEEFEREE - K
X > BN TRIPS W e HE B ERRERTRE N T LR L » BN
BRTHEOHACHNRFEEEET BT ATHERR #EWIO S REFECHE
BXE a8 WA BRSNS HR - s TRIPS 2 8+ % —HER
STHERBEA S HREMBEZ 8 HOi s #l 2 W 7 {14
ERTHRASMEBERATEMNES FHAASANHERFACEET R
T U P4 o E b > WTO H & tE4r =f TRIPS W € B B i B BA &€ 2 % 7 1%
o ¥ EAF UL EE TRIPS W £ R R Ac 688 T DL E B ug L 4 -

N

=~ WIPO Tpr& s 2t (B TRIPS ol ~ 2015 7~ H g
@ﬁ%“ﬁ%ﬂ*@ﬁ%ﬁ?ﬁ%ﬁ@?%ﬁ

-

MR EAF IR ENALRERS 20N REST T RAE S BRH
BiEi > CEREREN DN EER  E SN RES T E N BEEER
o IEBURALB R B A 2 ST HR I SR B LT AT A
P 52 B % F B R T Kk RS0 A7 #4013 DL B A B 2 7 B
1% R 2 # 1 {L o (k3% % % d & ## % B & (Commission on Intellectual Property
Rights » DL ## CIPR) 7ty # 2 B0 7R » 3% % B8 0 B K 09 30 3% 36k 44\ TRIPS

1 Working Group on Trade and Transfer of Technology, Note on the Meeting of 19 July 2004,
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"1 Gathii, Fairness, supra note 562, at 167.
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33 CIPR, supra note 274, at 160.
74 1d. at 160-161.

373 MSF, MSF statement on European Commission’s Proposal for Facilitating Export of Generic
Medicines to Developing Countries, available at
http://www.accessmed-msf.org/prod/publications.asp?scntid=91120041030362&contenttype=PARA &
(last visited December 20,2004) [hereinafter MSF, MSF Statement on European Commission’s
Proposal]; MSF, Amending Canada's Patent Act to Allow Exports of Generic Medicines, available at
http://www.accessmed-msf.org/prod/publications.asp?scntid=2102003941249&contenttype=PARA &
(last visited December 20,2004).
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3% Sun, The Road to Doha and Beyond, supra note 563, at 148.
7 1d.

380 CIPR, supra note 274, at 50.

3.

582 Id

-199 -



EREREE G AN FAHRE R SR UEAPE BT BES
EHZAR BRMEEREZS A Ae B REELELH U LEE: @
BREANRZLE > RE B ARRTEHNZI GBI EAZHE LR W
ERBMLESEF  TELR - AR RRE EHNE LT EH T UGREL
EY WREREREEFHEE  LABTEMERAL B MAERTK
P PR E R BRI G MR R LG R R ARG
S AR R G R R o R R BRI R R EE A
MERKEHEREF ETHEREY B 5 —FH Mg ETERRE B
BEERTZINENGE TEREAHHURTEN P HTRENLLE LT
R o Hsh o ERH AR o 4E RS BB SRR B
G R ELEIRBEHRRRE LT -

WA TRIPS 5 € EoR & B (REEME LT R BT &£ - S e T REL
AAABZARE AR E RN BESREE ERR L AP EE T URE
B R AR R R T X b B m TSR R o B B R A R S AR R
AL B AR - B Ok B BRI SRR ST T 1 S A5 DL R R R 2
oo iR L B A

EEH AL ER 2004 M ERH =0 — Rz BRET >  BALHIH
HIEEAT TRIPS iR ¥ =+ AU GF AR ARERELTEHO RS L
FlABEER > ERAAt XEAESERERMEEE ZWH T WHREL

8 TRIPS, supra note 5, art. 39.3: “Members, when requiring, as a condition of approving the
marketing of pharmaceutical or of agricultural chemical products which utilize new chemical entities,
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shall protect such data against unfair commercial use. In addition, Members shall protect such data
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3% Aaron Xavier Fellmeth, Secrecy, Monopoly, and Access to Pharmaceuticals in International Trade
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