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The Scope and Coverage of Government Procurement Agreement
- Focus on Dispute Settlement Cases
Student: Wan-Li Yang Advisor: Dr. Kuei-Jung Ni

Institute of Technology Law
National Chiao Tung University

ABSTRACT

For many World Trade Organization (WTO) members, government procurement
(GP) is generally ten to fifteen percent of a country’s gross domestic product (GDP).
Because the significant impact on a nation’s economy, the early procurement laws
were protective of its domestic industry. However, as international trade being more
frequently, considerable international attention is drawn on these discriminatory
measures. Accordingly, a nation’s GP becomes not only a domestic issue but a global
one. Under the construct of the General Agreement on Tariffs and Trade (GATT), GP

was explicitly excluded from t ional treatment obligation and the

Most-Favored-Nation Treatment
trade barriers, the first GP Ag

Trade Negotiations, entered int

tective policies of GP from being
in 1979 at the Tokyo Round of
PA provides a strong framework
for ensuring that the procur gnatory nations are open and
competitive, and respect the ples of national treatment without
discrimination. Recently, the internal market of our GP has continuously been
increasing. Notably, the procurement above a certain threshold amount exceeded
NT$300 billions in 2000 and reached NT$470 billions in 2003.

Taiwan signed the WTQ’s agreement in 2002 and has been requested to accede
to the GPA in 2003 as a condition of Taiwan’s GATT/WTO accession. Due to political
reasons, we have not signed the agreement. Once the agreement is signed, the GPA
members will open their market of GP over NT$ 6,800 billions to us. Considering this
huge business opportunity, the GPA members have been expressing their concerns via
various channels on the pace that we open the market. Since this is the very first time
for us to open our GP market to other countries, the definition of GP in the agreement
is crucial to successful applications of the GPA. Yet, there still exist questions on how
to define government bodies/organizations, to classify applicable transactions to the
GPA, as well as to settle disputes happened in applying the GPA. Hence, there is a
need to further study these questions and thus this thesis has been directed to
investigate the trust of these questions.

In the organization of this thesis, Chapter 1 presents the topic and purpose of the



study and defines specific notions. The impact of current multilateral rules and the
general role and history of the WTO are reviewed in detail in Chapter 2. Chapter 3
describes the application of GPA disciplines to local government entities and the
dispute settlement system under the GPA. Chapter 4 provides a study on relevant
dispute settlement cases and articles under the GPA to develop a standard of what
constitutes a “purchase” and “procuring entity”. In Chapter 5, we investigate the
meaning of “any law”, “regulation, procedure or practice regarding any procurement,”
valuation of contract, and exceptions to the agreement. Chapter 6 discusses the lists in
our schedule in Annexes 1 to 5 of Appendix I of the Government Procurement Law
issued in 1998, and predicts the problems which may arise if the GPA is signed.
Finally, through thorough examinations on the regulations and applicability of the
GPA, we expect this study will provide guidelines for our government to make
beneficial policies to itself as well as to our domestic industry. Concluding remarks

and future research work can be found in Chapter 7.

key word
World Trade Organization, WT
Agreement on Governmen

Government procurement
Government Procurement-
Non-Violation Complaint

Dispute settlement



2 e
5 N

BBLEEHTH  BXENRRT BRANA 2 REBETAAEAYNBEAR B4d
BEFRBAEZIR EL&RERBHIESL -NEXHMN ARG R -BUAFARTES
I E RN E) FREERERAE RO B TRF S FEEALBRE SR ETRBZ
"%:o

TAERBMEELAEREER LA TR PHRXBUHEE Ao ERB XN EALE
HRET AN ERFERRRRBEEHIAFALBARYE HHABRN T A5 AT BRAK
AR EONEL  LEFAXERL LN EATE I RERBREAT ERAHEA
HXORTAREAF ST IR TESRIXNARLERD  BHRXEH I Tt -

ERAMEEERARAASLETEE R—EAAKRELEARORE R KA LAE
Bk FEZHEZAGE RREXB AT OWHRY B F o £ EHFULREER G4 EHAA
REBEHEE - KB BT - PERZFALIOIF  URRETHEBEE —BYEE - o
WMEITR °

R SEH &
REYUFTA







WTO BUR R I 28 A E- DI IR E G R R b

WTO Btk B € B A 2 3.
- SR R BB TS

8 £+

B B BB et 1
B B BETRINHE oottt 1
BB R EIE oot 5

B T B T 7 et ettt ettt teaes 5

B UT B T 22 oottt n et et en e e ener s e e 6
FoF BRE G THARBE R ZIEE e 9
% — 8 GATT1994 35 HF B BEEIAB AL T oo csneaes 9

% =8 GATS SLHUFHEIE AR B HLIE oo 10
B8 GATS B+ Z48F — T ZIT e 10

B30 GATS B+ B ZIBZBER e 11

B B A AL IR e e 12

%38 & BHHTE TR R E . W 12
PR SR Ry . e 12

% =% GRS GBI ET oo 14

BT FF e L L = SRR 18
BEZE A —A— BABZRREAHFHRBERE oo 19
B —AANEF A+ W B A RZEEREITHRBGE oo 20
FRBE —HAANE—B—BARZBRITERERBID T o, 21
F=F BURRBEWEZ RIERANIAAER ZFRBRER e 23
B BRI L EBHE e 23
BT AR R ZMEH e 23
BT E BT oo eesee et 23
B HTIREE W A ZBIZE R e 27
-8 ARARABAERREBRFBERERA o, 28

% =78 B R A8 E R E B (Non-Discrimination) ..........ceeeceeeee. 29

B IR B AEBEIRE oottt enn 31

BT IR FHFFLET IR B oo eeseeseseseessemees e es s se s 33
BEIE BIAETRR] oo 35
B8 BRI AR Z FARIRRI e 40



WTO BURFRRE I A < B E - DI IR BRI D

B8 BB F RIS oot 40
BB FIEBRIRIZT oottt 41
BZTH I et 45
FrmE BUTHRBH T EAZEE () e 47
B B BT B evereereeereie et e ettt a e a e et et eae e s e e ensereeren s eneetens s et terentanan 47
F 8 B E A ZRBBAT A (procurement FREEZ 8 oo 49
B TB BEIBAT 2 oot 49
$ =08 ARAMNENGE AR EZ FHMABRE 51
B BR A AR ettt 51
A - OO 52
B B BB E T e 52
BB EBFBE et 53

T GFRBEEHAR GPAE — 45 F —R a RATR IR
.............................................................. 55
AN AEE —IF a R IMER ? 58
S N AEZ G e, 61
R YT e < SURTE SR 61
B BB IR B e 66
$—38 AL ... L LSOO 66
B BB BIFIEBE RN GBI e, 69
B 2R B BB ettt 69
B T R A2 IR A ettt 72
B AR B B AR A ettt ns 73
BB BRI R ZIET et nes 73
i 33 8 - S 73

A HHAFHBEMRTBNERAREZ T RBUT R
............................................................................................... 74
BB FEBRMEZIEIR oo, 82
T AT ERBEABZEHI e 82
A BRI EREERE e 83
% FRMINEZ RIRBER e, 84
B T AR B R 0 oottt ae e n et 87
BB ERBZIE oo 87

i1



WTO BUSTRIE I EE A < #E- SR EA BRI L

-8 RERBRETEERAFHIEERBEZIEFR . 87
BB BE X BEZEEM e 89
FwB RUERAEIINFEZ MR T EE TR T ZHEAZ
ZE e eee ettt 89
$28 RERFMNBEAARBBEILRE 91
F HRANBRBERGREE B HBAZE 91
AN EERBTEABEZIEF oo, 93
FRE BABRBEBHEZEAIE (D) oo 94
B0 WAEAN TEME M RBZIEIE e, 94
B8 AT TAEITE B | oo 95
B IR A B R AR BE B Z M o 95
g ) =11 OO 95
A o OO 96

£ ﬂ“i%@ ............................................... 96

BB FE N B S eeen 96

BoR BHDM i B i (e 98

BB R R E S BT Pl i 100
$—18 T8 TR TR ENRERRIRIE | s 100

% —IE WAL EMET BE R e 100
R =B OO 100

ZER B BEER A ettt 101

R T oS O 101

BB EBFE s cereereriees 101

BZB FMARNEZ RBIEE e 103
< ) 103

S e OO 103

B BE T et 106

BT 2R B AE DM oot 106

B WA ZIRIEE R oot 107
B E BRI ZAEBE AT oot 109
g - SO 109
BB BB AEZAEP oot 109
B IE B R B B P A EE oot 110

iii



WTO B SRl B A < E- IR IR AR E G R RE TR O

BB BB ZAEE T IE oo e 111
BATE B BEZAEE B E e 112
BNIE VAT B B BB B B e 112
R R < OO 113
A o OO 113
B B B E R oot 113

BB EBEFEE et 114

BB FMRNEZ BARILEES e, 115

B T 2R B et 116
BB PRIPETR oottt 118
B — I8 BURFIRBEZ BIF IR et 118
B I8 BUFIRBEZ — ARIFITP oottt 119

B Eﬁﬁ*‘ii’*'él‘ﬁ/\:k CAREMBRERARLEEZRSBERE 120
B R FE B~ AR EEY L4 RAER AT

kXTI~ <A . .~ 122

$—8 N @B b 122

BB B e, 122

BB ABREDESRMEE oo, 125

¥mE %%, s VOO 125

B BAFERAHBRABRE HEREREZ IR 127

B TB INEE ettt et et ae et be e naeane 129
FXRE ZEURBBHEHBRBUTRBERZIEE 131
BB BB A A Z R ettt ane 131
%—8 DERBNHRBENTGORETRARABEZRNGARE 131
$—3F mERB M EEE KA mEREES BASNE R ... 132

¥ =18 BEEBREE AR T e 133
o8 FEARBARBHEZHKBEABEAREETR 134
% —38 WTO $29F WTO @ B Bl R oo 135
B2 T8 WTO ZEHE T oottt et neeebe et sbeeneas 136
B2 BT E R AEIEE ORI e 136

ok FIABFRBEHGBR e 138

F—8B FERBRKBHEZHAE 138

BB G B e 140

v



WTO B R 75 e i o HE- DL P IR BB L

BB EEEIA. . 151

B RBHAEE B X . 154
B—A WH—ZFERNEERA. ... 155
o WA, ... 156
Bk AR —ZREBERB. e 156
B8 FPRERARTARBAERF—HEmAHEZERm, .. 157
BoA WA —ZFERNEERA. ... 158
B A, .. 158
B AR, 159
BT MAZZHFERNERRTA. ..o 161
o WA, ... 161
BB M Z MR e 162
B8 PRERAEEFME ... 164

$-—8 R¥iH

FwE WHhwmzFEE
F#% @AZ

%% M

FREH WHEEZFE

B AR M — N
Fwadh $ & E IO R E 2 Sk

B—TR AMBBATAISERER. ... 178
BT AMBRBERIER. ... o 179
B AMBBAMMZEERR. ... 181
FWBE FMBEBEBIEERR. ... 187
B B 192
fif— BEREHNRTEBABURERBH T ZMMER-FER.............. 195
M= BB BERAZEEFERR. ... 200
S & 201
B S R e et e 202






	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	206
	207
	208
	209
	210
	211
	212
	
	

	cc940809-2-1.pdf
	
	
	
	
	
	


	cc940809-2-1.pdf
	
	
	
	
	
	





