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A Study on the US Federal Rule of Civil Procedure
—Electronic Discovery Amendment

Student : Pei-Wen Yang Advisors : Dr.Min-Chiuan Wang
Dr.Yitai Hu

Institute of Technology Law,

National Chiao Tung University

ABSTRACT

Unites States Federal Rules of Civil Procedure (FRCP) went through some revisions to
part of its rules in the end of 2006. It is one of the most important changes and amendments to
the FRCP since 1970. The main purpose of the amendment is to address the latest technology
advancement and development. This is also known as the amendment to “Electronically
Stored Information” (ESI). Civil lawsuit, particularly those that involved corporate cases, tend
to produce a great amount of ESI. However, most company does not understand what kind of
responsibility they have toward preserving and producing this type of information during the
legal proceedings. Compared with paper, ESI is.easier to transmit, duplicate and modify. As a
result, the cost in discovery process, the risk of claim evidence spoliation, and the threat of
discovery process abuse, all increase accordingly. Hopefully, the findings of this research can
provide Taiwan companies an in depth understanding on the amendment of the United States
E-discovery rules in 2006.

The thesis first introduces the development, amendment and transformation of
E-discovery along with the legislative reason of the Advisory Committee Notes, in order for
the readers to have a more thorough understanding from the legal aspect. Second, it goes over
relevant subjects of discovery in ESI and the research and review of related case study. In the
aspect of legal ethics, it introduces the attorney-client privilege and work product immunity in
the context of Federal Rule of Evidence (FRE), as well as the amendment in FRE in response
to FRCP, and the best practice for the real world toward E-discovery issues. The empirical
study on the derivative issues of ESI, this thesis focuses mainly on “A Qualitative Study of
Issues Raised By the Discovery of Computer-Based Information in Civil Litigation”
conducted by the US Federal Judicial Center, and the records of interview collected from
Taiwan enterprise. Lastly, based on the general conclusion of domestic and foreign
E-discovery issues in civil legal proceedings, this article brings up its suggestion and
conclusion for Taiwan enterprise facing E-discovery in future US civil legal proceedings.
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%8 547 U.S. 1233; Cong. Rec., vol. 152, p. H2179, Daily Issue, Ex. Comm. 7317; H. Doc. 109-105.

2% Supplemental Rules for Admiralty or Maritime Claims and Asset Forfeiture Actions.

% Rules Enabling Act is an Act of Congress that gave the judicial branch the power to promulgate the Federal
Rules of Civil Procedure. Amendments to the Act allowed for the creation of the Federal Rules of Criminal
Procedure and other procedural court rules.

3 Stephen B. Burbank, The Rules Enabling Act of 1934, 130 U. Pa. L. Rev. 1015, 1043-98 (1982)

%2 28 U.S.C § 2072.

% Paul & Nearon, supra note 24, at 27. citing Charles Wright & Arthur Miller, Federal Practice and Procedure
§1004 (2002).

% 1d, citing Charles Wright & Arthur Miller, Federal Practice and Procedure §1007 (2002).

% 28 U.S.C. §331.

% Standing Committee on Rules of Practice and Procedure, and Advisory Committee on Civil Rules.

% 28 U.S.C. § 2073.

% 28 U.S.C. § 2072 & 2075.
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% 181 F.R.D. 18, at 162 pt. I(1). “[A] continuous study of the operation and effect of the general rules of
practice and procedure now or hereafter in use”.

“01d. at 162 pt. 1(2).

*1d. at 163 pt. 1(3)(b).

James C. Duff, The Rulemaking Process: A Summary for the Bench and Bar (Oct. 2007), available at

. <http://www.uscourts.gov/rules/proceduresum.htm>, (last visited Dec. 7, 2009).
Id.

* 181 F.R.D. 18, at 164 pt. I(4)(a).

* 1d. at 164 pt. 1(4)(b)(c).

6 1d. at 165 pt. I(5)

" 1d. at 165-6 pt. I1(5)(b).

“8 1d. at 168 pt. 11(8)(b).

*1d. at 168 pt. 11(8)(c).
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Bt P AR MR TR AR .

R FRAEFALLE Y FHRHEE- KA RFE L NN L R BEFFNR Y
o LR WANTEHRBEY o F T ARG - E e BT T
Fl7mepg k2 RH > - 7R FRIEFFAG PGB RL SRS Y o ig 0 0 E
(pleading)ry £ @ & 4k 2 G35 *h > pFni@AR Y - IF (AL & e 17 p AR iR 4 30
ﬁﬁﬁﬁ%%ﬁ’é%ﬁhﬁ%:/fmﬂ%nwéﬁ%a%iﬂﬁ’@—ﬁﬁiﬁ
oo r #r3) TRABE A (surprise witness) sl & S EINLE G0 o

T3] 1946 & 5 2 it ;}7;? T 17 ‘{fgﬁ? T m%e,;@ o WIFALER T e 2R
{“ﬁ*ﬁéiﬁ@ﬁwﬁ%ﬁﬁp L B dE o F 51970 # 0w o RARE 0 E
o % Frde O B(motion) » & &2ER § T 32d | (good cause)T U F i o {8 kg

%0 181 F.R.D. 18, at 168 pt. 11(8)(d).

°L 28 U.S.C. § 2072 & 2073.

%2 28 U.S.C. § 2072

Paul & Nearon, supra note 24, at 27-30.

Hickman, Supra note 22, at 501. “[C]ivil trials in the federal courts no longer need be carried on in the dark.

The way is now clear, consistent with recognized privileges, for the parties to obtain the fullest possible

knowledge of the issues and facts before trial.”

® 4. John L. Cooper and Jeffrey M. Fisher » " Discovery of Electronically Stored Information ;> *  ;* # 3¢
ko % 1404 - 2007 # 1% 5> % 180 F -
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FAL > %1980 2 1983 &£ » BN AR SAAAEA AR (AT AL B RFERAF A

a%%mﬁﬁ%ﬁuﬁﬁ’m£$9%%ﬁ4m?*01‘ gk oy AR
W E A 1993 F o L - IHBAMNEFAER R AERZ BT 0 P A R
SRR T AR AR o B FARER A4 2 ER P oL 01993 & 2
R ¥ 22 #c & (Civil Justice Reform Act of 1990) & 1 |7 1k 3F3n 4t 48 2 5 2 2@ (B #

\m

N TR

| 4

~

e
[

SA0 G A0 R RAEE T AR P e g5 2000 # 2 2006 0%k o i
FREAHBRATFARARR 2 MBRF LIS BZ AR kg 0 VR HE s
WEFEPEANKRFEZ PR I ERE T RAER G NEY o

£ 2006 -/& o iﬂ“ﬁy’ﬁﬂi”’r"‘ﬁiﬁ/zﬂ%“%iﬁf’ :F%%:]K /)é‘ '4« %P T AR
B Arf Erriaaz 2337 WRE L hR 3 w0 £ %5 1970 £ ~ 1983 £

% Richard L. Marcus, Discovery Containment Redux, 39 B.C. L. Rev. 747, at 748 (1998).

°"1d. at 749.

58 Jeffrey W. Stempel, Politics and Sociology in Federal Civil Rulemaking: Errors of Scope, 52 ALA. L. REV.
529, 535-40 (2001); See also Hickman, Supra note 22, at 507 “Mutual knowledge of all relevant facts
gathered by both parties is essential to proper litigation.” “Mutual knowledge of all the relevant facts gathered
by both parties is essential to proper litigation. To that end, either party may compel the other to disgorge
whatever facts he has in his possession. The deposition-discovery procedure simply advances the stage at
which the disclosure can be compelled from the time of trial to the period preceding it, thus reducing the
possibility of surprise.

% Hickman. Supra note 22. “[T]he discovery provisions are to be applied as broadly and liberally as possible,
the privilege limitation must be restricted to its narrowest bounds.”

% Henry S. Noyes, Good Cause Is Bad Medicine for the New E-Discovery Rules, 21 Harv. J.L & Tech. 49, (Fall,
2007) at 55.
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HiEd o A Fed.R.CIv. P. 34(a)m Committee Note # » » = 27 125 ] » 2006 # i2
Aefgd > 5 41970 & ST > H P FF

\_

\Y
Tk
i

Te e /Z\'Vi*i*”“ v e LB E A PR o (A A > Fed. R.CIV.P.
B4R A R g d B R REIM B T G TRz TR oA R
=2 ’é‘éﬁt’*ﬂj\ﬁ/?#m }@-gm—‘%m‘;{%j\ﬁxﬁ, WrEe— A Ei
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VAR N o AR FIRTIDERREFRE - S R R EZ SN LA
AR T A R RF IR E gD e A 2Lk Fed. R,
Civ. P.26(C)F %4 chfgfl » 5o "UHI4 B 7 I & 4 o

H2r s RRERES 2 ELTERDEER 37 « Bl dok Lo >
iﬁ?ﬂﬁgéﬁﬁwﬁﬁii?f :ﬂﬂ*gi?#WMi‘{?é?iiﬁﬁ%w
TWHRT ZRR SR B BERE - %
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(w

~ 1983 & i3 ;=

81 Advisory Committee's Explanatory Statement Concerning Amendments of the Discovery Rules, in Proposed
Amendments to the Federal Rules of Civil Procedure Relating to Discovery, 48 F.R.D. 487 app. at 487 (1970)

%2 The 1970 Advisory Committee Note, FED. R. Civ. P. 34(a)(1).) Proposed Amendments to the Federal Rules of
Civil Procedure Relating to Discovery, 48 F.R.D. 487, 527 (1970). The inclusive description of "document" is
revised to accord with changing technology. It makes clear that Rule 34 applies to electronic data compilations
from which information can be obtained only with the use of detection devices, and that when the data can as
a practical matter be made usable by the discovering party only through respondent's devices, respondent may
be required to use his devices to translate the data into usable form. In many instances, this means that
respondent will have to supply a printout of computer data. The burden thus placed on respondent will vary
from case to case, and the courts have ample power under Rule 26(c) to protect respondent against undue
burden or expense, either by restricting discovery or requiring that the discovering party pay costs. Similarly,
if the discovering party needs to check the electronic source itself, the court may protect respondent with
respect to preservation of his records, confidentiality of nondiscoverable matters, and costs.
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¢ itk eni ii?&ﬁiw,a BYE1 A ant A XA o Fed. R Civ. P 26(b)# T

%%%méhﬁb&Rm@%’%%@ﬁﬂﬂﬁﬁﬂﬁﬁﬁ$i%?%Eo%ﬁéﬁa

FoEE P SAPREP FT APTRERGHBRERE T 4% ot iE 2 1

ehpd A& SHRPBERRL A S BRAS s - F AL RS o

= ~1993 & 2%

FoOXERHEAERE S LEE P02 0 & 1993 £ RS K LT
oo AL B EAe xR gpizm” R BEEZ R \;ﬁ%f”“ T ¥ TAIZR T AT
4 Y

2 @ 34 B (interrogatory) 2 — gf B 34 (deposition) shdi = FL41] » 75 H A0 1F 1 g
B B 4o 292305 ¢ 1003 & chig ik EEL-FE R ZIRABERE AR 2
F o2 RBERZT AFEFE BRFEBPIFLGDEI > R FE DS Aol FERIDIE

(\x

5 FeD. R. CIv. P. 26(b)(1). (1983)The frequency or extent of use of the discovery methods [otherwise permitted
under these rules] shall be limited by the court if it determines that: (i) the discovery sought is unreasonably
cumulative or duplicative, or is obtainable from some other source that is more convenient, less burdensome,
or less expensive; (ii) the party seeking discovery has had ample opportunity by discovery in the action to
obtain the information sought; or (iii) the discovery is unduly burdensome or expensive, taking into account
the needs of the case, the amount in controversy, limitations on the parties' resources, and the importance of
the issues at stake in the litigation.

® FED. R. CIV. P. 26(a). “Unless ... the court orders otherwise, the frequency and use of discovery is not limited.”

% Noyes, supra note 60, at 56. Citing Arthur R. Miller, The August 1983 Amendments to The Federal Rules of
Civil Procedure: Promoting Effective Case Management and Lawyerly Responsibility 32-33 (1984) (revision
of remarks made at a Federal Judicial Center Workshop on January 20, 1984).

% FeD. R. CIv. P. 30(a)(2), 33(2) (1993).
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Bk B G ek f 0 6 2000 E i N F kTR 2006 E RFRR G M REE T AL R
oo @ HER BT ARS AT L 2 Pk 8 AN E & 502000 £ P2 E R LR
S0 OR RS BIAT AT avgyp BT e Bleofg 4] o & 2000 £ 2% - Fed. R. Civ. P

" FED. R. CIV. P. 26(a)(1) (1993).

% FeD. R. CIV. P. 26(a)(3) (1993).

% FeD. R. CIV. P. 26(a)(2) (1993).

FED. R. Civ. P. 26(b)(1) (1993). These rules govern the procedure in all civil actions and proceedings in the

United States district courts, except as stated in Rule 81. They should be construed and administered to secure

the just, speedy, and inexpensive determination of every action and proceeding.

"t Fep. R. CIv. P. 1. advisory committee's note to 1993 amendments: The purpose of this revision, adding the
words “and administered” to the second sentence, is to recognize the affirmative duty of the court to exercise
the authority conferred by these rules to ensure that civil litigation is resolved not only fairly, but also without
undue cost or delay. As officers of the court, attorneys share this responsibility with the judge to whom the
case is assigned.

2 FeD. R. CIV. P. 26(b)(1). advisory committee's note to 2000 amendments:
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TFIEHE D] B P 2000 £ 0 RF O 2 S AR ﬁ i 2R %
1 nrdﬂz =& T g®d | (good cause)— pyend & 0 @ 4 0 E #(motion) ;

Y- fAERR T e B0 1983 & 2 1993 #EenigiE - R0 H 7 R R fr"% [ é g &
T Fed. R.CIV.P.26(b) » M 2tz afod T A PTL 4R « ARGEHcES > TR HEP

" FeD.R. CIV. P. 26(b)(1) (1993).

" FeD. R. CIv. P. 26(b)(1) (2000). “Parties may obtain discovery regarding any nonprivileged matter that is
relevant to any party's claim or defense”.

> See Thompson v. Dep't of Hous. & Urban Dev., 199 F.R.D. 168, 171 (D. Md. 2001) “The most recent
revisions to the discovery rules imposed changes intended to reach lingering concerns about the overbreadth
and expense of discovery ....”

® FED. R. CIv. P. 26(b)(1). advisory committee's note to 1993 amendments: “[the] information explosion of
recent decades has greatly increased both the potential cost of wide-ranging discovery and the potential for
discovery to be used as an instrument of delay and oppression.”
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" Noyes, supra note 60, at 61.

 RREIZY > B0 T 2620 H # P& 45“% B discovery J* 2 B Flgvi 4 T Adceh L - s E R
BAd FApion P HER S -~ 8 F RIBHOEFFPFIR (S 7 48 [contingent] 2 3+ FF TR )
UM TR REFE B4 discovery EF AR GFHBER LT EFZF 2 EFIRALER
discovery » e FIFiFt e p e A o7

" See Fed. R. CIv. P. 26(b)(1). advisory committee's note to 2000 amendments: “[w]hen judicial intervention is
invoked, the actual scope of discovery should be determined according to the reasonable needs of the action.”

8 See comments of Federal Magistrate Judges Association (04-CV-127). Professor Arthur R. Miller, Harvard
Law Sch., (04-CV-219) (04-CV-221)
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Ao 37;’\?;’ 4 B ¢ ch4F w3 2 £ (Special Reporter)z. — - Richard Marcus 4 %4t 3] » § ¥ £
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E-

81 See http://www.uscourts.gov/rules/e-discovery.html, (last visited Dec. 7, 2009)
8 Paul & Nearon, supra note 24, at 9-10.

8 Marcus, supra note 56, “Party-controlled discovery reached its high-water mark in the 1970 amendments in
terms of rule provision.”
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ARRE LR %??,—? 3 T2 g5 B T 425 (E-Discovery) i ;£ 5 3t 2006 & L =

Frodrr o 2T URADHTF T T L E R o 425 (E-Discovery)
RALePc o TR 1 0 ATE Y SRR GRF S P 0 RSN 0 R £ 7 LR R
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ATiE 3 2006 & = 7 - P Ak fE 0 MRE 0 BT RFEZ MBI LB 0 £
RAEFRAREE A E2 P P X (A0 F - 2 g, ¥ 2007 £+ =8 - p 330
Ao SRR > AF 2B 2006 £ FTESEF PEATR Y 2B 5 A o ﬁi%@%‘rﬁé =
WUFTWE I 2 Bt U ol AN IE XY R AARA  AFERZFIEB L2 £

LA —H#%c'l WP RERAZ 2006 E A E: “ﬁ)i,z BIiEY o 2 R EE

224 £ & e Committee Notes > < » 44 2 R @2 st o

B3 T2 AR R 7 A2 (E-Discovery)p B iE < 2 % (5 L% rCH B 4 4o
—- 84 .

[ NN 2006 & if =~ FLiTiE=
Contents of Pretrial Scheduling Order 16(b)(5) 16(b)(3)(B)
Initial Disclosures of ESI 26(a)(1)(B) 26(a)(1)(A)(ii)
Accessibility of ESI 26(b)(2)(B) 26(b)(2)(B)
Discovery Limitations — Nature and Extent 26(b)(2)(C) 26(b)(2)(C)
Claiming Work Product Privilege 26(b)(5)(A) 26(b)(5)(A)(1)-(i)
Conference of the Parties — ESI Discovery Plan | 26(f)(3) 26(FH)(3)(C)
Production of ESI 34(a)(1) 34(a)(1)(A)
Party F'{equestlng to Specify Form of ESI 34(b) 34(0)(1)(C)
Production
Responding to Request for ESI 34(b) 34(b)(2)(D)
Producing ESI 34(b) 34(b)(2)(E)(i)-(iii)
Sanctions — Motion to Compel Disclosure 37(a)(2)(A) 37(a)(3)(A)
Sanctions — Motion to Compel Discovery
Response 37(a)(2)(B) 37(a)(3)(B)
Sanctions — Payment of Expenses 37(a)(4) 37(a)(5)
Sanctions — Safe Harbor 37(f) 37(e)

8 Federal Rules of Civil Procedure —Numbering Scheme Reference Guide, available at
<http://www.krollontrack.com/library/frcpupdater_krollontrack2008.pdf> (last visited Dec. 7, 2009)
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Subpoena — Contents 45(a)(1)(C) 45(a)(1)(A)(iii)
Subpoena — Form of Production of ESI 45(a) 45(a)(1)(C)
Subpoena — Objections 45(c)(2)(B) 45(c)(2)(B)(i)-(i1)
Subpoena - Production of ESI 45(d)(1) 45(d)(1)(A)-(D)
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ERAFHINATRPARA 2 L *@%J&WAWW%Aoﬁwfﬂ’%%ﬁkwaw
Aign Tk s (system)epe 4 o 2 i & Committee Notes @ F Ak e © ??;JL KAy
(information systems®) ~ T % =+ 721 % 5t (electronic information systemsg7) .
7 & s (electronic storage systems®®) % Z3io 40 » B F T ﬂ&g ®EA kA
FRfRAn b A R LZEOER P L AR T ASA R B oA AW HT T
ol ol L ES:

WA LI REET AR OFET R SRS R PR LR R
Bdmear ARG kA8 T EFTAR 2 E st Ik
TRRF LB E o A2R ¢ ;—‘Li»#ir—t?%—'% PR EE] s PR T2 2 )20 s |
el RF R FR 0 e R g FEuRA 0@ A R P DTl e dogt eh
Ei?«"z;‘ﬁ‘i"/‘ég_%ﬁ’*ﬁﬁiﬁ e R \éi o ?J‘_rl‘—iﬂszbglm,/,_mi] G SR ?ﬂ""}?
Fit AR SRR KA G ;NW&W\"é—ﬁiiﬁﬁﬁ’ﬁi?Aﬁ
; »i2 Fed. R.CIV. P. 34 #75 cing i B o7 » 7 Aeh Rk R¥ iy § & 53 ZH{p B 7 hi

ESFAG LTS R TS S R T 2 FH B gk ST A R AL
ffﬁéﬁiwgﬁiéﬁnkoﬂt’”ﬁiﬁg LEoOBFPHRETICETETAE
BRET G 2 ANEF TN AU HTL W EITET UGEE A R 2 g B

A

% FED. R. CIv. P. 34.:Production of Documents, “Electronically Stored Information”, and Things and Entry Upon
Land for Inspection and Other Purposes

8 Advisory Committee Note to FED. R. CIv. P. 26(f). 7= 3% | parties’ “information systems”, and the need for
counsel to be familiar with “information systems”.

 Fep.R.CIv.P. 37(f). 4% | : the good-faith operation of an “electronic information system” -

8 Committee Note to FED. R. CIv. P. 26(b)(2). #% ¥]“electronic storage systems”

8 See comment of Rudoph Garcia of the Philadelphia Bar Ass’n (04-CV-031).

% Transcript of testimony of Greg McCurdy, on behalf of Microsoft Crop. (04-CV-001). p.5. “I’'m really here to
tell you that if it’s not already the case, it soon will be the case that virtually all discovery is electronic. The
days of paper created documents are over.
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(b) #2 5% g 2 RE a2 R M RE TR B
* k k k%
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“FE §g,;l;ﬁ s TP R REANLS TR ek F TS L?E]T"?’F‘??—'%EL%
w2 7, keréxgi‘_E‘_\ié_rj;_} RF I TR B LA
TACHE B2 550

—\

ltt x_‘t

% FeD. R. CIV. P. 34.: Production of Documents, Electronically Stored Information, and Things and Entry Upon
Land for Inspection and Other Purposes

% FED. R. CIv. P. 34(a). Scope. Any party may serve on any other party a request (1) to produce and permit the
party making the request, or someone acting on the requestor's behalf, to inspect-and copy, test, or sample any
designated documents or electronically stored information—(including writings, drawings, graphs, charts,
photographs, sound recordings, images phenerecerds, and other data or data compilations stored in any
medium from which information can be obtained .

% FED.R.CIV.P. 34(a)(1). » ¥ % 7.7 2 FED.R. CIV.P. 34(a)(1)(A).

% FED. R. CIV. P. 34(b). Procedure » ¥ % 317 2. FED. R. CIV. P. 34(b)(1)(C).: .. ...The request may specify the
form or forms in which electronically stored information is to be produced...

* Kk *x k% %
% 7 2. FED. R. CIv. P. 34(b)(2)(B).: The response shall state, with respect to each item or category, that
inspection and related activities will be permitted as requested, unless the request is objected to, including an
objection to the requested form or forms for producing electronically stored information,—in—which—event
stating the reasons for the objection-shal-bestated. If objection is made to part of an item or category, the part
shall be specified and inspection permitted of the remaining parts. If objection is made to the requested form
or forms for producing electronically stored information—or if no form was specified in the request—the
responding party must state the form or forms it intends to use....
EE I O

% 3§72 FED. R. Civ. P. 34(b)(2)(E)(i).~(iii).: Unless the parties otherwise agree, or the court otherwise
orders :
(i) Aa party who produces documents for inspection shall produce them as they are kept in the usual course of
business or shall organize and label them to correspond with the categories in the request:;
(ii) if a request does not specify the form or forms for producing electronically stored information, a
responding party must produce the information in a form or forms in which it is ordinarily maintained or in a
form or forms that are reasonably usable; and
(iii) a party need not produce the same electronically stored information in more than one form.
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Fed. R.Civ.P.34(a)2- B I » 1 & S/t + T FANRBHRBE LAY v 82T 5

ii?k§i€$ﬁ°5”’éu@£ ~ ik Fed. R.CIV.P. 342 2% & it
T FAEUMN  dp e P EETRER Y SRR
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FAFRT ST
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EF2ZFEVRATRF2 2 B8RS TRERS cRa g F b REsFREL
FALL )50 TR E R - 2 R 407 AT RGBT A58 e blde R8T
) FAl(legacy data) > £ v d E S S AR R ARG I o P FHRT o & KFH
2= 3R FT R REES SR TSRS IR R R I L R IR R
Bigd w0 Bld Fed. R. CIv. P. 26(b)(2)(B)#sia L4 - ¥t & Fed. R. Civ. P. 26(f)(3)
LD LB RSB ARRE AR OE R N LR RT I T AR RGNS

N

Fo FeFUARRETICRBTALBE

-3k Fed R.CIV.P.33 % ngridpp g £ esrp Foradm Akw e §
o RAIHBEY SRR T AR TR I E RS- T E
Framw f2 fhe

Fed. R.CIV.P.33 2 & F]/& 7 G T hg N R T

533 A g arn®

(d) ERAEF LS HEd Faaw RV AP Leb? 22840 0 F

FRBRETIMRETA AL A AP SR Y R HRADBATHE

% FED. R. CIv. P. 34. Advisory Committee's Note to 2006 Amendments.

% FeD. R. CIv. P. 33.: Interrogatories to Parties :

% Fep. R. Civ. P. 33. (d) Option to Produce Business Records. Where the answer to an interrogatory may be
derived or ascertained from the business records,_including electronically stored information...and the burden
of deriving or ascertaining the answer is substantially the same for the party serving the interrogatory as for
the party served, it is a sufficient answer to such interrogatory to specify the records from which the answer
may be derived...
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% FeD. R. CIv. P. 33.Advisory Committee's Note to 2006 Amendments.

% FeD. R. CIV. P. 26.: General Provisions Governing Discovery; Duty of Disclosure

100 (f) » 4 {7 2. FED. R. CIV. P. 26(f)(1).~(2).: Conference of Parties; Planning for Discovery.... as soon as
practicable and in any event at least 21 days before a scheduling conference is held or a scheduling order is
due under Rule 16(b), confer to consider the nature and basis of their claims and defenses and the possibilities
for a prompt settlement or resolution of the case, to make or arrange for the disclosures required by Rule
26(a)(1), to discuss any issues relating to preserving discoverable information, and to develop a proposed

discovery plan that indicates the parties' views and proposals concerning:
EE R

(3) > % M i7 2 FED. R. Civ. P. 26(f)(3)(C).: any issues relating to disclosure or discovery of electronically
stored information, including the form or forms in which it should be produced;

(4) > 5 mi72 FED. R. CIv. P. 26(f)(3)(D).: any issues relating to claims of privilege or of protection as
trial-preparation material, including--if the parties agree on a procedure to assert such claims after

production--whether to ask the court to include their agreement in an order;
* k kx Kk %
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101 Fep. R. CIv. P. 26. Advisory Committee's Note to 2006 Amendments.

192 Fep, R. CIV. P. 26.: General Provisions Governing Discovery; Duty of Disclosure

103 Fep. R. CIV. P. 26(a). Required Disclosures; Methods to Discover Additional Matter.
(1) » w5 Mmim2 FeD. R. Civ. P. 26(a)(1)(A).: Initial Disclosures. Except in categories of proceedings
specified in Rule 26(a)(1)(E), or to the extent otherwise stipulated or directed by order, a party must, without

awaiting a discovery request, provide to other parties:
E R

(B) » T % 3 {7 2. FED. R. Civ. P. 26(a)(1)(A)(ii).: a copy of, or a description by category and location of, all

documents, electronically stored information, data-cempHations; and tangible things that are in the possession,
custody, or control of the party and that the disclosing party may use to support its claims or defenses, unless

solely for impeachment;

*k* kK Kk
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104 FeD, R. CIV. P. 16.: Pretrial Conferences; Scheduling; Management

15 Fep. R. CIv. P. 16(b).Scheduling and Planning....
The scheduling order also may include
(5) > *r 5 {72 FED. R. CIv. P.16(b)(3)(B).: provisions for disclosure or discovery of electronically stored
information;

(6) any agreements the parties reach for asserting claims of privilege or of protection as trial-preparation
material after production;

* Kk kK Kk

106 Fep, R. CIv. P. 16. Advisory Committee's Note to 2006 Amendments.
97 paul & Nearon, supra note 24, at 21.
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198 paul & Nearon, supra note 24, at 21.
109 Fep, R. CIV. P. 26.: General Provisions Governing Discovery; Duty of Disclosure
110 (h) Discovery Scope and Limits. Unless otherwise limited by order of the court in accordance with these
rules, the scope of discovery is as follows:
EE I S
(2) Limitations.
EE I S
(B) A party need not provide discovery of electronically stored information from sources that the party
identifies as not reasonably accessible because of undue burden or cost. On motion to compel discovery or for
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a protective order, the party from whom discovery is sought must show that the information is not reasonably
accessible because of undue burden or cost. If that showing is made, the court may nonetheless order
discovery from such sources if the requesting party shows good cause, considering the limitations of Rule
26(b)(2)(C). The court may specify conditions for the discovery.

*kh kK Kk

11 Fep. R. CIV. P. 26. Advisory Committee's Note to 2006 Amendments.
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112 paul & Nearon, supra note 24, at 22~23.

3 Fep. R. CIV. P. 26.: General Provisions Governing Discovery; Duty of Disclosure

114 (b) Discovery Scope and Limits. Unless otherwise limited by order of the court in accordance with these
rules, the scope of discovery is as follows:

EGE I S

(5) Claims of Privilege or Protection of Trial-Preparation Materials.
(A) Information Withheld....
(B) Information Produced. If information is produced in discovery that is subject to a claim of privilege or of
protection as trial-preparation material, the party making the claim may notify any party that received the
information of the claim and the basis for it. After being notified, a party must promptly return, sequester, or
destroy the specified information and any copies it has and may not use or disclose the information until the
claim is resolved. A receiving party may promptly present the information to the court under seal for a
determination of the claim. If the receiving party disclosed the information before being notified, it must take

reasonable steps to retrieve it. The producing party must preserve the information until the claim is resolved.
* k* kx Kk %
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17 paul & Nearon, supra note 24, at 24~25.

18 Fep. R. CIv. P. 37.: Failure to Make Disclosures or Cooperate in Discovery; Sanctions

19 (f)> % % ;{72 FeD. R. CIv. P. 37(e).: Electronically Stored Information. Absent exceptional circumstances,
a_court may not impose sanctions under these rules on a party for failing to provide electronically stored
information lost as a result of the routine, good-faith operation of an electronic information system.
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FEFed. RRCIV.P. 34 I 5 Bk { FwehT F+ L5 F > Fed. R. Civ. P.
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AR —nxﬂéa— GO EUHE RFEELTFCRETASEDER 2
s @1;@ Fed. R. CIv. P. 34(b)2. # & » Fed. R. Cv. P. 45(d)(1)(B)'®*~ # i & % & @ L #

TP EREFPREGNOTICETITAR L BE L2 - 2 BRELE FARE
HoREF U LER* 57558 1 A Fed. R CIV. P, 45(o|)(1)(c:)126 O
MR FIEA AR FREET T ORETAL- 2 MR- TR 7 BRE- A
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KX F'}‘

f;_%?;;;ﬁ—}ihféﬁﬁ’?&%#)ﬁ%ﬂgﬁfﬁ’%ﬁ%g%g}?@?ﬂ FH-€ & f 4% Fed. R
CIv. P. 45(c) sk i 23 4 % 4 il UHAB R 17 S ILJ 3o B 6] k35 Fed. R. CIv.
P.45(C)(1)4p 7 i 18 £ m—'%w»ﬁwwﬂmﬁ?wwm SR P A
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122 Fep. R. CIv. P. 45(a)(1)(C).> ¥ % {7 2= FED. R. Civ: P. 45(a)(1)(A)(iii).: command each person to whom it is
directed to attend and give testimony or to produce and’ permit inspection, copying, testing, or sampling of
designated books, documents, electronically stored-information, or tangible things in the possession, custody
or control of that person, or to permit inspection of premises, at a time and place therein specified; and

2 Fep. R. CIv. P. 45(a)(1). » ¥ % 7. {7 2. FED. R.CIV. P. 45(a)(1)(C).: A command to produce evidence or to
permit inspection, copying, testing, or sampling may be joined with a command to appear at trial or hearing or
at deposition, or may be issued separately. A subpoena may specify the form or forms in which electronically
stored information is to be produced.

24 FED.R. CIV. P. 45(c)(2). » ¥ % {7 2. FED. R. CIV. P. 45(c)(2)(B).: Subject to paragraph (d)(2) of this rule, a
person commanded to produce and permit inspection, copying, testing, or sampling may, within 14 days after
service of the subpoena or before the time specified for compliance if such time is less than 14 days after
service, serve upon the party or attorney designated in the subpoena written objection to producing any or all
of the designated materials or inspection of the premises--or to producing electronically stored information in
the form or forms requested. If objection is made, the party serving the subpoena shall not be entitled to
inspect, copy, test, or sample the materials or inspect the premises except pursuant to an order of the court by
which the subpoena was issued. If objection has been made, the party serving the subpoena may, upon notice
to the person commanded to produce, move at any time for an order to compel the production, inspection,
copying, testing, or sampling. Such an order to compel shall protect any person who is not a party or an officer
of a party from significant expense resulting from the inspection, copying, testing, or sampling commanded.

2 FeD. R. CIV. P. 45 (d)(1)(B). » ¥ % #.{7 2. FED. R. CIv. P. 45(d)(1)(B).: If a subpoena does not specify the
form or forms for producing electronically stored information, a person responding to a subpoena must
produce the information in a form or forms in which the person ordinarily maintains it or in a form or forms
that are reasonably usable.

126 Fep, R. CIv. P. 45(d)(1)(C). » ¥ 4 3.7 2. FED. R. CIv. P. 45(d)(1)(C).: A person responding to a subpoena
need not produce the same electronically stored information in more than one form.

27 Fep. R. CIV. P. 45(c).: Protection of Persons Subject to Subpoenas.

128 FED. R. CIV. P. 45(c)(1).: A party or an attorney responsible for the issuance and service of a subpoena shall
take reasonable steps to avoid imposing undue burden or expense on a person subject to that subpoena.

29 Fep. R. CIV. P. 45(c)(2)(B). » ¥ % 3.{7 2. FED. R. CIV. P. 45(c)(2)(B)(ii).: ...... Such an order to compel shall
protect any person who is not a party or an officer of a party from significant expense resulting from the
inspection, copying, testing, or sampling commanded.
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130 Fep. R. CIV. P. 45(d)(1)(D).: A person responding to a subpoena need not provide discovery of electronically
stored information from sources that the person identifies as not reasonably accessible because of undue
burden or cost. On motion to compel discovery or to quash, the person from whom discovery is sought must
show that the information sought is not reasonably accessible because of undue burden or cost. If that showing
is made, the court may nonetheless order discovery from such sources if the requesting party shows good
cause, considering the limitations of Rule 26(b)(2)(C). The court may specify conditions for the discovery.

131 Fep. R. CIv. P. 45(a)(1)(C). » = % {7 2. FED. R. CIv. P. 45(a)(1)(D).: command each person to whom it is
directed to attend and give testimony or to produce and permit inspection, copying, testing, or sampling of
designated books, documents, electronically stored information, or tangible things in the possession, custody
or control of that person, or to permit inspection of premises, at a time and place therein specified; and

132 Fep. R. CIV. P. 45(c).: Protection of Persons Subject to Subpoenas.

133 Fep. R. CIv. P. 45(d)(2)(A). : When information subject to a subpoena is withheld on a claim that it is

privileged or subject to protection as trial-preparation materials, the claim shall be made expressly and shall be
supported by a description of the nature of the documents, communications, or things not produced that is
sufficient to enable the demanding party to contest the claim.
(B) If information is produced in response to a subpoena that is subject to a claim of privilege or of protection
as trial-preparation material, the person making the claim may notify any party that received the information
of the claim and the basis for it. After being notified, a party must promptly return, sequester, or destroy the
specified information and any copies it has and may not use or disclose the information until the claim is
resolved. A receiving party may promptly present the information to the court under seal for a determination
of the claim. If the receiving party disclosed the information before being notified, it must take reasonable
steps to retrieve it. The person who produced the information must preserve the information until the claim is
resolved.
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3% William Burnham ¥ - +k§/% 3% » # % ;2 % (Introduction to the Law and Legal System of the United
States) » (Second Edition) » = & 1 5x4+ > 2002 & - P. 198~199.

135 Available at <http://www.krollontrack.com/library/staterules_krollontrack_oct2009.pdf.> (last visited Dec. 9,
2009).
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() HEFH D2 ¥ AP kL F g g
(the total cost of production, compared to the amount in controversy);
(A)F#EFTHDRIG * JPRITE - 2 F F AT B F TR
(the total cost of production, compared to the resources available to each party);
(B) s34 % A4l & dehip 4 & BT b TR e ]
(the relative ability of each party to control costs and its incentive to do so);
(6) s RaZhyi ¥ chE & 1
(the importance of the issues at stake in the litigation; and)
(T) >~ @ FHH R Pt 15
(the relative benefits to the parties of obtaining the information.)

57 Fep. R. CIV. P. 26. Advisory Committee's Note to 2006 Amendments.

%8 Rowe Entm’t, Inc. v. William Morris Agency, Inc., 205 F.R.D. 421 (S.D.N.Y. 2002)

159 1d. at 429.“(1) the specificity of the discovery requests; (2) the likelinood of discovering critical information;
(3) the availability of such information from other sources; (4) the purposes for which the responding party
maintains the requested data (5) the relative benefit to the parties of obtaining the information; (6) the total
cost associated with production; (7) the relative ability of each party to control costs and its incentive to do so;
and (8) the resources available to each party.”

160 Zubulake v. UBS Warburg, 216 F.R.D. 280 (S.D.N.Y. 2003). At 284.
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& Mikron Ind., Inc. v. Hurd Windows & Doors, Inc.'®* - % @ » 4 2 A+t Fed. R. CIV P,

26(0)(2) > wiR Ak N RES L OB FRMEF R I RETRSOE Y B R
FAEWET I CHEGTAIELFRAOT Y AT FHE BB BT

R,

EAst a2 Ak Fed. R.CIVP. 26(C)2- & > L R 7t &4k @ B w2 g
wh gy R RBERET I ORI TAR Y IR B ARE T ARED RE
xﬁﬁmfiﬁ FRFBERD)FELEH DR A FREINTE LHTF L REF TR

TFZERLBEETY A REEERE .

“Er

124% Oppenheimer Fund, Inc. v. Sanders'®% » w3 B 72 R4t 2d g § #£%
%Wﬁﬁ??c@+éﬁ%2m63{@ﬂFmﬁlva%mMJ%%@%%ﬁﬁﬁ%

B R ¥ ¥HES N H/ERF I lml;g MPF =~ 7 L‘I“’rﬂFl o T rﬁi‘a;"' Fed.
R.Civ P. 26(b)(2)(B)z L % - # =3 5 o iE ™ A T~ ’i‘ﬁg B g EE B E 2 K
o GFFRIEE R CERETFARE T B RS RETRS c BE

B2y R ERNEHSwE RE RS FUEREE REZTHERDE Y 2 )
_;",_:1 o LB R F IR E WAL 2 26(C) AT me%@ P EAPRE DL o dok H B> B
Fizk PO 2RV IR HBESF Y OIS > R KRR DFR

ﬁﬁéﬁﬂ?%jw%;M+W%ggﬂ’¢ﬁw&N¢%%%wﬁ e A%
2otk A F R TR
ﬁﬁ%ﬁo%ﬁ%%ﬁlﬁm~£?4ﬂ%@W$f%%@?4ﬂ%%ﬁawim%
o4 FEB I ST o F o 4245 Fed. R.CIVP. 26(0)(Q(C) R % A %2 § 3 1t
BTGV ARSI E L FN M IERIEF A 3 0 B2 F O ES AL

ﬁ?f]ﬁ#ﬁt%%f}v\ké% P2 I EG TS A A6 Y REEBET
FHEBFETFFARRBE TS L BFFIA LRI AT AERIRE & F
Mo hZPPRLAIREFHFRFT I L HETTA ¢HAE 2

181 Mikron Ind., Inc. v. Hurd Windows & Doors, Inc., Not Reported in F.Supp.2d, 2008 WL 1805727 (W.D.
Wash.)

162 Oppenheimer Fund, Inc. v. Sanders, 437 U.S. 340, 358 (1978)

163 FeD. R. CIv. P. 26. Advisory Committee's Note to 2006 Amendments.

164 See Zubulake v. UBS Warburg LLC, 217 F.R.D. 309, 318-20 (S.D.N.Y.2003)
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il
el

BRI AR BT

T

¥ - &~ fARi 2 FiE(privilege)E 1 1T A & R

¥ - 2Rk

$ M AT 2 Frg(privilege) T gt 2 R 2 T AR R A E R
BRZEY A Syt Hidhikypi & ook p 4 172 11 2 B 20g 452 (Federal Rules of
Evidence) Article V. Privileges, Rule 501'%°4. %_:

/LT EE AN R ISR R RS Y s C RS LIRS
TROLRA BT S R A S WO RO B T s R
W2 PR E RS AE R e S (2 e R R AR - KA
EAEHTEHE VERAC P HAGEA PURR BT MR ET AT
R PR BIEE S PIRRN BT ai RB L B d
AL

-

v
=

o)

GG BT R 2 AR TA R BR aEn g e i
SRR R G P R L B RR AL BT R L H AT
B2 JERT AR G ARARE 0 Bl e BN SR B IGR AN ] v AR E R AR 20
Bk e B AR E A E S - L

BT 2B KA Rk 7 EmenBE M FER T L AS AR
FEePR ¢ F oo MK,% Tfewm D E o MTIEEE F RPN F g EH R
S RRT M R HApM AR 5 PR g F AT SR 0 I0A R FIEE PRS2 5
KPR 54 7 g R0 R o Fpt > Committee i #5d Fed. R. EvID. 501. » #-4

1 “privilege” R R M Y AT OLAKSIES BT E 0 T A E M2 R AL L TR
(privilege) - @ 2& 441 (right) -

166 Fep. R. E. 501. Except as otherwise required by the Constitution of the United States or provided by Act of
Congress or in rules prescribed by the Supreme Court pursuant to statutory authority, the privilege of a witness,
person, government, State, or political subdivision thereof shall be governed by the principles of the common
law as they may be interpreted by the courts of the United States in the light of reason and experience.
However, in civil actions and proceedings, with respect to an element of a claim or defense as to which State
law supplies the rule of decision, the privilege of a witness, person, government, State, or political subdivision
thereof shall be determined in accordance with State law.

7 2§ 3% it d Federal Rules of Criminal Procedure, Rule 26 % L -

198 Arthur Best ¥ » R4k ~ BECvE L 387 BB yE 0 P — % RS2 = ® 2 9 4|f33% » Evidence:
Examples and explanations. = & 54+t » 2002 & o 249~250 .
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RU AR EEAE ARG R P REY FRERAY AT T RS- i
FARRET o R HFE oS A Tl - HF R R AR RRE
WA R e R R SR o g p 1975 ERE F A AF
F% > %2007 &L= % = o~ p e~ Fed. R.EVID. 502 2. % 5 fA B 2 B EE B
SR - BREOER F R P AR AP RBLARARL R R

FARRBUAZFRAOEL? T BE DT T AFEY R PREMGE S
ﬁ%?%%ﬁ’ﬁﬁﬁﬁﬁéﬁﬁﬁi%ﬁoi%ﬂiiﬁﬁﬁﬁkFwJ{QVR
26(b)(5) " ¥ F F A LKRFF G RJPUAZFRTF S TS WEF AR > T FEw
2R B R WAL L R RS L T R AR A L A T e g 2t gz
AT RGEE BRI AT EAAET » ZEE KL DA RE o

9

PR A G2 AR VOO T TR Y RRAR T e & R R AL g PR L g
PRI E R 0BT ML T R P E R R SRR < AR L iR
MM B R 2 RL I G SRS T REE R R B Rl A § AT
TR AR M EFE I XTREGREE T NFERF AP AFE R PR o 5
P BREFAEE A OB R o RSB RERI AP ARL S B EL R
A BT | F 4 % °%§9'J§<efu ﬁf%’a‘?i ARG o B mBEEEMEOR T A

KT R L T R SR ISRERR T T L SRR LR
R EE S - ﬁs&ﬁmﬁﬁw@ﬁﬁ’%ﬁ&#iaw%% »REARE A
oo T - LFRRD B F S ORI RS AR R B 4 R R 0 s L

%ﬁﬁ&%??ﬁ%ﬁwmi$’ﬁ%ﬂ%w%Pﬁmaﬁﬁgﬁﬁm

MTEZALGEBT L2 FLERBE M FELY G
1 Bt T M (a9 nip A B4 o B R anbl (9 it > AR & 7
g e P2 B A R AT W2 TR T BRI R T Bl
¢ EEFAFEA
RAEL S
FLoph
N ,r.jg‘gﬁb }fi; B
rLE R
DFFR B AR

* & & o o

20 BEFL FA R o i ERRMS B L AR FE A ERG Bt §
Foo 2 e 35 s it 0 A B R EL LA BRI M2 T g )
PRSI L ARG NGEEF—F T A PRRE AR R RAE RN

169 Arthur Best % » 3E4¢p ~ 320v 3% ~ 3872 385 2R 1031 168 0 | 250~251 ¢
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W20 g B i et Hickman v. Taylor'™®% @ #7g $eha (v % RA] » T 5 7 BF mEfF
PR X G EARENTRET RGN R 2 RR TR ARM TR > A 7
FALEHEE LTI A B HET U BHE SRR EBE S 7 )i
R R o I U E-- %/ S

R

|

ma

EAFFEY CRFRRY T AT EBRRAREAAMEY SR T A TG
M2 - rEEPZRGRpE s X2 HEaRd 17 ngmt $d 204
ERNIPIN LR & EEE R b R R S Re e S RIS SaF o) SRy
erfgfl o 2Ra > 2dhdoe  FREZ D EH LB N OEFESLRR B 70
PR —F T A RRFEALEFE - EF—F T ARRFEAAZFRRN L B F F 497
Fj o - LEFAGRWLALE RAT NARESRERRZFIEFEFFIN 2 40H 2
o B A THETE AT 385 R RS TR o

BT MAREAL RS 1T R RAER B2

50T E B FFRZ DB T 0 F REREE Article V. AR M2 g
(privilege)- % » ** 2007 # -+ — ¥ = LN plex Rule 502,74 B TR —% T A B RG

70 Hickman, Supra note 22.

' Fep. R. EvID. 502. Attorney-Client Privilege and- Work Product; Limitations on Waiver: The following
provisions apply, in the circumstances set-out, to disclosure of a communication or information covered by the
attorney-client privilege or work-product protection:

(a) Disclosure Made in a Federal Proceeding or to a Federal Office or Agency; Scope of a Waiver.

When the disclosure is made in a Federal proceeding or to a Federal office or agency and waives the

attorney-client privilege or work-product protection, the waiver extends to an undisclosed communication

or information in a Federal or State proceeding only if:

1. the waiver is intentional,

2. the disclosed and undisclosed communications or information concern the same subject matter; and

3. they ought in fairness to be considered together.

(b) Inadvertent disclosure.

When made in a Federal proceeding or to a Federal office or agency, the disclosure does not operate as a

waiver in a Federal or State proceeding if:

1. the disclosure is inadvertent;

2. the holder of the privilege or protection took reasonable steps to prevent disclosure; and

3. the holder promptly took reasonable steps to rectify the error, including (if applicable) following Federal

Rule of Civil Procedure 26(b)(5)(B).
(c¢) Disclosure Made in a State Proceeding

When the disclosure is made in a State proceeding and is not the subject of a State-court order concerning

waiver, the disclosure does not operate as a waiver in a Federal proceeding if the disclosure:

1. would not be a waiver under this rule if it had been made in a Federal proceeding; or

2. is not a waiver under the law of the State where the disclosure occurred.

(d) Controlling effect of court orders.

A Federal court may order that the privilege or protection is not waived by disclosure connected with the
litigation pending before the court--in which event the disclosure is also not a waiver in any other Federal or
State proceeding.

(e) Controlling Effect of a Party Agreement

An agreement on the effect of disclosure in a Federal proceeding is binding only on the parties to the

agreement, unless it is incorporated into a court order.
(f) Controlling Effect of This Rule
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31 'S & R A iR e il B A)ﬂ» °

(@) T EARVFARS ¢ o BRI SN s A ﬁﬁﬁ&ﬁwﬁﬁ Fadhg s 223
i i B -
B IR AARR ¢ o B S E SR T s M 2 ﬁﬂf“ztﬁﬁﬁﬁ wihg o *F
TP EF—FFATRFUEUNAFES L T KRR SRPHE LT
BT AIER G TR N A AN AN P S gl T
1 & &g s
L E AR Az aFfrA Bl BAF T
3. 7 H}L;a— Az o T et g oo

m)ﬁbéﬁ%%o
BESIRGERARSE P 0 ¥ j‘”ﬁﬁ’ﬂﬁzfj—%}ﬁ?ﬁ Frepfp i TG - TN
T2 dhE o P WIS VR Y 2 G
1 g ai o,
2. FriES % e} ¥ M ER G M LG K
3. ¥ FEMHREGEMHBIRLL T ¢ H(F 7 A )FE BT RN
#2 5 2 Fed. R. Civ P. 26(b)(5)(B)t {7+ & # 2% -

(C) *tHHFFE AL AT AR G
FIHBFL BVEBEAY > T RS VR RA R L O R
p_as » THRT 2 G H;ag\ WIFIRIRIARR P 2R
S LEIARA Y b 0 Bk A AT H#%HP , K
2. tdBHE A ATAB VT B XA S R R

(]

(d) i P e 4 2 2
BNE PR R IR e R Y AR RS 1 TE S R
EETRIRG 0 T A S R RS FRE 0 T H BB R R
Be® oo 7R A

Notwithstanding Rules 101 and 1101, this rule applies to State proceedings and to Federal court-annexed

and Federal court-mandated arbitration proceedings, in the circumstances set out in the rule. And

notwithstanding Rule 501, this rule applies even if State law provides the rule of decision.

(9) Definitions

In this rule:

1. "attorney-client privilege" means the protection that applicable law provides for confidential
attorney-client communications; and

2. "work-product protection™ means the protection that applicable law provides for tangible material (or its
intangible equivalent) prepared in anticipation of litigation or for trial."
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(f) &% 2 2c4
A AT o i G 101 {o 1101 2 R A v * R AR
B~ BN Bt R r0 B BN Bk 2R ek o 2 FEF 501
ZALE o A E VAR Y B © R R DR

@ =&
(7.3 PE I

1. TEpF—F T AL 4 S 4 Tg.;fp Gk A AR
BT B2 B

2. FJ_T’F%\J%IE—FEJ 'E-;fﬁ i?};é—;}??
EEETEE 2 (N SR

'-jz o

A

B RR A AR
R R L) T 2 R

Fri2ehi B Peng 23 - AfEER ANk FHBEEF—F T AFRBE AR
AL ITS S FE 2 AN T ORIk FHI F AP 245G 022 A KA
MEFDREATAEL 2 SR T FRPRAA IR 57 T2 LTS E
2 W 0 T E A R AR = jki,{{j'-; < HE S T E-BATEF  wpEAF A
Ao RG> BT N S HIAABB L AN TR T > Ay R IRE S A
MR e L H AT F LG TALZERE TR G DRIE 74 7 [ F DT o
B kg geny B9 RN BA G  FREA i FRBEAFES

BheruFh o UEFLHAAMTA DR R RH A EERF T A A E AN
FIEFAPRT > B F Bz TR

3

Fed. R. EvID. 502 ﬂ;é%]ﬁ B - mﬂ_} BB BT LG F MR —
PEAPRBENSELS 1 (F é“rs FEES ® Ak B F% “TA A P % o
Bk mm? 2.3 30 ﬁ’é:” 4 % 122:}75—;1,3\—7;% 4 ’Q:}féf.éf?ra ?%'i‘ﬁyiﬁ? P
Flaihf £ AP RPF e a0 FENEFIROEREL AT ERAZAREF > AR
FUAFRFLEEFANEF é#?%fi‘ﬂ ¥ i R0 o & Committee Note *# :é—g
“@ﬁﬁiﬂﬁiiéjfﬁﬁﬁi<?’%'3 Mg o HTEM A FRAT ¢ o —
FEARRBUAFES L TS BIEL T aREEDRIE 2 > § - LR EH
GREREAR S AETALRI AL F TR DHERRA - é;%%&%i%ﬁ

T’ﬂ%aﬁ%ﬁﬁﬁﬁﬁéoﬁ%*&%EFET’%émpﬂ? AR AL

12 FEp. R, E. 502. Committee’s Note.
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Tk THRRBER > G D %ﬁﬁiﬁ’i%%%ﬁﬁFH i g AT R R D3
o B4R B F Hal 2 ez 2 2 RAlT iﬁfio””‘ﬁgi’&v’kﬁ ERRE R TI =2
Wiz BE &P 4~ 7 Fed. R.EvID. 502.2_ %2> fe BERE H‘%? ed. R. EVID. 502.4 %_
mﬁ%hﬁ4’ﬁ%mﬁﬁ%m€&dREwom1 FA > AR HFWE Y ERB

HARE Rt LR 2d VERS L E RS R RRAE e R FE Y
Wiz R i&ﬁ.qaax - Fed. R. EvID. 502. KT fRiA— B HH HREL R 0 XA B
AN L2 R e Rp -

FZF DI CEETAH A T ARBE B B2 A2 i B AL

B HE R PRI T AR TR A TR, P ¢
ETAER KL R
(1) #iskFFfEg o f LAz 4 g en% 32 A (the asserted holder of the privilege is
or sought to become a client) ;
(2) FE 2 fpH A (the person to whom the communication was made)
(@) 2 /g B_2fF a8 B g £ B (is a member of the bar of a court, or his subordinate
and)
(b) k@2 M x¢ st ek & 5 #FF(in connection with this communication
Is acting as a lawyer) ;
(3) 3% R I A a2 e il % (the communication relates to a fact of which the
attorney was informed)
(@ ¢ % ;L A 4= (by his client)
(b) A& H s % = 4 A 3F-pF4riF 2 (without the presence of strangers)
(c) i & p enik i Fx i%(for the purpose of securing primarily either)
(i);# =& & (an opinion on law or)
(ii);= & PR i%(legal services or)
(ii);= 2425 ¢ ehps e > @ 2t(assistance in some legal proceeding, and not)
(d) 2>+ )= 3 2 = 4# 2. p «n(for the purpose of committing a crime or tort; and)
(4)E # 48 (the privilege has been)
(@) A 5 > I ¥ (claimed and)
(b) & x4 % 2= £ #73x3 (not waived by the client) -

v
el

BYEPNFEET AKRFEONIPE 2 g £ ik McCafferty's, Inc., v. Bank of Glen
Bumnie'™- % ¢ - ppeerz - £ TY BER] ) k¥ F P EE RE L TR
FEARBEALR, 5 TR R R 2 B LR SRR 0 R

1% Fep. R. E. 502. Committee’s Note.
1% United States v. United Shoe Mach. Corp., 89 F. Supp. 357 (D. Mass. 1950).
5 MccCafferty's, Inc., v. Bank of Glen Burnie, 179 F.R.D. 163, 167 (D.Md.1998)
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(e PR A B L e

(1) %FB’»#FI IR A EFR G & 7212 (the reasonableness of the precautions taken
to prevent inadvertent disclosure) ;

(2) # £+ & ch#cE (the number of inadvertent disclosures) ;

(3) & & 1= [l (the extent of the disclosures) ;

(4) B T izHeh3 E4h % £ F 7 4£ & (any delay in measures taken to rectify the
disclosure) ; 1 %

(5) 7 # =T A (overriding interests in justice) e

TIOREETAI AL BAFAET 0 DRE T LRHR AR DR
b R s R b B ELR - RAFIRF LG TRAEE
L_@:,ﬁ PR A A nATRERE 0 T RSB RIE R

- ~ B 43 2 39 (Keyword Search ~ Search Term) 1k *%

Mt A AR, R F PG T AL ERBE RS T F A RFE a2 - T
G D Z YT AR ERPE . §RTROF OMEET ]~ BRI
m%%ﬂﬁw%mﬁﬁ’i“hgwﬁ*nwﬁ'ﬂ’@ﬁﬁﬁﬂiﬁ’a%wﬁmﬁwﬁiﬁn
MEF 7 s frrhkipM2Z A ~EAE B R B EEF RO ET A -

P T P s £ s 8 TR I ﬁviyﬁ")%wt%ﬁﬁ?m&ﬁo

BRa o BART I M ERT A AEE TS 6 TR AR L E IR M
Benf g TR AL L AR o 3 —E’ﬁ?mfﬁ?@f—? RS S A
S 2 ARREE O NE T T M o e - MATHE? H3E TR NS A
- BT TR E TR OMEEF > R IR FEEE R > S T
Bk s - o LB RPMEET SHOF FET A2 A T RIS AR
T R G ERaE P A RFERCE O R RMEF Y - BTSN S
Fr TR A o S E A - LR MET AW ORRE 0 A bR e ]
med g E’—f—,ﬂ%_\;lﬂ o ¥ b g i TEA | M & (concept search'®)shat ik 5 e
Ryl 2 St s ~F P PP LA R R N

%%%%3&#{@@ﬁgkﬁT%?iﬁ,ga@ﬁ%%%ﬁéwﬁw%’w#
Fer UHL LS @ BREFERE PR A PR LF L G P
o f»—EW—%éf:st AR MEE ) 2 T2 iF R g 22 ri%_z%_ﬁzﬁi o

78 United States v. O’Keefe, 537 F.Supp.2d 14, 2008 WL 449729 (D.D.C. Feb. 18, 2008). 24.

7 Henry v. Quicken Loans, Inc., Not Reported in F.Supp.2d,2008 WL 474127 (E.D.Mich. Feb. 15, 2008).

178 Sonya Sigler, 2009 Prediction and Trends, available at
<http://ralphlosey.wordpress.com/2009/01/01/2009-predictions-and-trends/ > (last visited on Dec. 7, 2009)
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ﬁ“%”éi‘ia’G‘{ﬁ%’iﬁiﬁﬂfbﬁﬁwiﬂﬁﬁfﬁEW%
PFops T R BEFPRFL? & W R BEFHG MRS X R 2%
AR ?t’ﬁ HFEER o B i > NI URAEA S BdeT LD SRR R
AL MET KA UBAE B iR % H R o SRR A dow i
ﬁﬂm%ﬁ%ﬁ?nﬁﬂﬂ¢ BooWE GV AR g %ﬁWQWWW’WﬁﬁJ
i B enTOR S $3g o 2¥F £ o Victor Stanley, Inc v. Creative Plpe Inct® % i = -
¢ O PRI EMEFEY A NTF T F R
S EREHEOTHY O BN R FEDT B2 o 2 AN TR AT L R
ARG iR 0 T T BRI AT LRk 0P 72 F 41 (5 the Sedona Conference
NP F & Fa4p hed #4817 * % (The Sedona Conference Best Practices for use of
search and |nformat|on retrieval) -

m—r /_%_’FUZK?;{LL

~ 5 4T 4 1 3% (clawback agreement)

BATE Y 0 F Z BINA R L ORI 0 - 24 Fed R Civ P. 26(b)(5) » 4
%%*%ﬁémﬁﬂrﬁ ¥ - Pl Fed. R.CIVP. 26(f)(4) 7 > %4° 27 JE3k i % ik 2

—;ﬁ}i—@ , %—» o 2 Lr' ], v a«%_/zrm;;g_ﬁ ‘J_L‘i Ep bl e mf /“3°*§”¢ ipsu’ %
*ﬁ#éfimﬁﬁ»iié_’* L BB R R > Rt F g S H S kg2
ek k@ e o a gap s raEn S B WA T AT SRR B
Z B RSN ALAL TR

gﬁﬁﬁiwmbﬂ’ﬁwrﬁﬁﬁﬁﬁmJMEi—fﬁjiﬁﬁﬁﬁ’?uﬁ
CHEERLY R TEF AT RBUNERE AT SRR i kg

% Victor Stanley, Inc v. Creative Pipe, Inc., 250 F.R.D. 251, 254 (2008).
180 paul & Nearon, supra note 24, at 73-74.
181 See ABA Digital Evidence Project Survey on Electronic Discovery Trends and Proposed Amendments to the
Federal Rules of Civil Procedure, Preliminary Report (04-CV-090), p.8.

AT PR R 2 $ BT
(1) Any inadvertent disclosure or production of documents protected by the attorney-client privilege or
work-product protection shall not constitute a waiver of either any available privilege or protection by the
disclosing party.
(2) In the event that the receiving party discovers that it has received either attorney-client privilege or
work-product-protected documents, it shall bring that fact to the attention of the producing party immediately
upon that discovery.
(3) Upon the request of the producing party, the receiving party shall promptly return any attorney-client
privilege or work-product-protected document and any copies which the receiving party may have made
thereof to the producing party.
(4) Upon the request of the producing party, the receiving party will promptly disclose the names of any
individuals who have read or have had access to the attorney-client privilege or work-product-protected
document.
(5) No such inadvertently produced attorney-client privilege or work-product-protected document may be
used in evidence against the producing party.
(6) In the event that either party must seek judicial enforcement of this agreement, the costs and reasonable
attorney’s fees of the party seeking enforcement will be paid by the party against whom such enforcement
must be sought, but only in the event that the court finds the existence of a valid privilege and grants
enforcement of this agreement by ordering the return and non-evidentiary use of the produced document.

182
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183 Ashish Joshi, Clawback Agreement In Commercial Litigation: Can You Unring A Bell? (Mar. 03, 2009.)
available at <http://www.articlealley.com/article_806623 18.html> (last visited Nov. 15, 2009.)
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184 Fep. R. CIv P. 26(f), Committee Note: Whether this information should be produced may be among the topics
discussed in the Rule 26(f) conference. If it is, it may need to be reviewed to ensure that no privileged
information is included, further complicating the task of privilege review.

185 Williams v. Sprint/United Management Co., 230 F.R.D. 640 (D. Kan. 2005).
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186 See Document Retention & Destruction Policies for Digital Data, What you don’t know can hurt you, (2004).

available at
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188 Hon James C. Francis (S.D.N.Y) & Hon. Sidney I. Schenkier (N.D. ILL) Surviving E-Discovery, available at
<www.fjc.gov/public/pdf.nsf/lookup/MagJ0608.ppt/$file/MagJ0608.ppt> (last visited Dec.7, 2009)

18 Available at <www.thesedonaconference.org>, (last visited Oct. 31, 2009).

1% 14, “Richard G. Braman is the founder and Executive Director of The Sedona Conference®. As a practicing
attorney, he has represented both plaintiffs and defendants in antitrust, IP and other complex business
litigation since 1978. Prior to founding The Sedona Conference®, Richard was Co-Chair of the Antitrust
Practice Group of the Minneapolis law firm of Gray Plant Mooty, which he had joined in 1987. Before joining
Gray Plant Mooty, Richard owned and operated a nationally- renowned jazz club and practiced in a plaintiff's
antitrust class action law firm in Minneapolis and with a large, defense-oriented firm in San Francisco, CA.”

91 |d. “The reason why does The Sedona Conference concentrate on antitrust law, intellectual property rights
and complex litigation is because: innovation drives our economy. Antitrust laws regulate our economy.
Without a way to resolve complex litigation within the context of Rule 1 of the Federal Rules of Civil
Procedure the judicial system's ability to provide even the appearance of justice and fairness in these critical
areas is called into question.”
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Commentary on Email Management and Archiving)
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Best Practices for Navigating the eDiscovery Vendor Selection Process)

¢ Sedona € k7R % ° % = % (The Second Edition of The Sedona Conference
Glossary)
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2. Tg 3+ F44k &2 Sedona R 5(The Sedona Principles Addressing Electronic Document
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1% The Sedona Principles, Second Edition: Best Practices, Recommendations & Principles for Addressing
Electronic Document Production (The Sedona Conference® Working Group Series, 2007).

194 Electronically stored information is potentially discoverable under Fed. R. Civ. P. 34 or its state equivalents.
Organizations must properly preserve electronically stored information that can reasonably be anticipated to
be relevant to litigation.
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195 When balancing the cost, burden, and need for electronically stored information, courts and parties should
apply the proportionality standard embodied in Fed. R. Civ. P. 26(b)(2)(C) and its state equivalents, which
require consideration of the technological feasibility and realistic costs of preserving, retrieving, reviewing,
and producing electronically stored information, as well as the nature of the litigation and the amount in
controversy.

19 parties should confer early in discovery regarding the preservation and production of electronically stored
information when these matters are at issue in the litigation and seek to agree on the scope of each party’s
rights and responsibilities.

97 Discovery requests for electronically stored information should be as clear as possible, while responses and
objections to discovery should disclose the scope and limits of the production.

1% The obligation to preserve electronically stored information requires reasonable and good faith efforts to
retain information that may be relevant to pending or threatened litigation. However, it is unreasonable to
expect parties to take every conceivable step to preserve all potentially relevant electronically stored
information.

199 Responding parties are best situated to evaluate the procedures, methodologies, and technologies appropriate
for preserving and producing their own electronically stored information.

20 The requesting party has the burden on a motion to compel to show that the responding party’s steps to
preserve and produce relevant electronically stored information were inadequate.

1 The primary source of electronically stored information for production should be active data and information.
Resort to disaster recovery backup tapes and other sources of electronically stored information that are not
reasonably accessible requires the requesting party to demonstrate need and relevance that outweigh the costs
and burdens of retrieving and processing the electronically stored information from such sources, including
the disruption of business and information management activities.
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202 Absent a showing of special need and relevance, a responding party should not be required to preserve,
review, or produce deleted, shadowed, fragmented, or residual electronically stored information.

203 A responding party should follow reasonable procedures to protect privileges and objections in connection
with the production of electronically stored information.

204 A responding party may satisfy its good faith obligation to preserve and produce relevant electronically
stored information by using electronic tools and processes, such as data sampling, searching, or the use of
selection criteria, to identify data reasonably likely to contain relevant information.

205 Absent party agreement or court order specifying the form or forms of production, production should be
made in the form or forms in which the information is ordinarily maintained or in a reasonably usable form,
taking into account the need to produce reasonably accessible metadata that will enable the receiving party to
have the same ability to access, search, and display the information as the producing party where appropriate
or necessary in light of the nature of the information and the needs of the case.

206 Absent a specific objection, party agreement or court order, the reasonable costs of retrieving and reviewing
electronically stored information should be borne by the responding party, unless the information sought is not
reasonably available to the responding party in the ordinary course of business. If the information sought is
not reasonably available to the responding party in the ordinary course of business, then, absent special
circumstances, the costs of retrieving and reviewing such electronic information may be shared by or shifted
to the requesting party.

207 sanctions, including spoliation findings, should be considered by the court only if it finds that there was a
clear duty to preserve, a culpable failure to preserve and produce relevant electronically stored information,
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15277. at 1 (D. Colo. Mar. 2, 2007) (relying on the Sedona Principle 6 with regard to issues related to the
reasonableness of litigation holds).

2 Thomas Y. Allman & Ashish S. Prasad, The Forgotten Cousin: State Rulemaking and Electronic Discovery,
Practising Law Institute, October-December, 2007

244 Williams v. Sprint/United Management Co., 2005 WL 2401626 (D. Kan. Sept. 29, 2005).
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