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Abstract

Rape is often regarded as a special kind of crime: first, rape victims are almost
always female; second, the unreported rate of rape is exceptionally higher than any
other crimes, rape victims tend not to reveal their cases to the justice system, but
rather choose to endure the pain alone. Due to these reasons, legal feminists in the
United States has claimed that the crime of rape is the evident of our patriarchy
society over the past thirty years, and therefore, should be examined under feminism
theories. Taiwanese feminist movements were deeply influenced by the US, and the
feminists in Taiwan have made many progresses in the last ten years, one of the most
important one is the reform of criminal law. However, for some reasons, no one has
ever connected the ideals of US feminism movements with the details of Taiwanese
rape law reform. The lack of discussion to the Taiwanese rape law has made the law
become “hollow.” People no.longer remember that rape law reforms are reflections of
feminism ideals.

Therefore, there are two objectives I would like to achieve: first, I would like to
introduce the US feminism theories on rape and their influence to the law; second, I
plan to connect these theories to the Taiwanese rape law and to reconstruct the
theories which the law was evolved from. I used six chapters in my thesis to elaborate
my objectives. The first chapter is about my motivation and my research methods; the
second chapter introduces the basic ideas of the patriarchy society; the third chapter is
the discussion on the mainstreams of feminism theories; the fourth chapter focuses
down to the theories related to rape and how did they affect the law; the fifth chapter
connects the theories to the Taiwanese criminal law, and to examine the result of the
rape law reform ten years ago by analyzing court decisions; the sixth chapter is my
conclusion.

Key words: patriarchy, rape law reform, feminism theory, criminal law
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7 JOANNA BOURKE, RAPE 357 (2007).

% BROWNMILLER, supra note 47, at 79-84.

% 1d. at 37.

10014, at 38.
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B o %‘f % Catherine Mackinnon L2 L Ay gt ¥ #r3F 4 2 i d g wif -
“That means not only a.policy of the pleasure of male power unleashed,
which happens all the time in so-called peace; not only a policy to defile,
torture, humiliate, degrade, and demoralize the other side, which happens all
the time in war; and not only.a policy of men posturing to gain advantage
and ground over other men. It is specifically rape under orders. This is
not rape out of control. It is rape under control. It is also rape unto death,
rape as massacre, rape to kill and to make the victims wish they were dead.
It is rape as an instrument of forced exile, rape to make you leave your home
and never want to go back. It is rape to be seen and heard and watched and
told to others: rape as spectacle. It is rape to drive a wedge through a

community, to shatter a society, to destroy a people. It is rape as

191" Adrian Di Giovanni, The Prospect of ICC Reparations in the Case Concerning Northern Uganda:
On a Collision Course with Incoherence?, 2 J. INT'L L. & INT'L REL. 25, 31 (2006).
192 BROWNMILLER, supra note 47, at 81.
' Mary Deutsch Schneider, About Women, War and Darfur: The Continuing Quest for Gender
Violence Justice, 83 N.D. L. REV. 915, 965 (2007).
1% Ppieslak Sylvia, The International Criminal Court’s Quest to Protect Rape Victims of Armed Conflict:
Anonymity as the Solution, 2 SANTA CLARA J. INT'L L. 138 (2004).
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195 Catharine A. Mackinnon, Rape Genocide and Women’s Human Rights, 17 HARV. WOMEN's L.J. 5,
11-12 (1994).
106 Convention on the Prevention and Punishment of the Crime of Genocide, Dec. 9,1948, Art. 11, 78
UNTS 277 (entered into force Jan. 12, 1951).
107 Karen Engle, Feminism and its (Dis) Contents: Criminalizing Wartime Rape in Bosnia and
Herzegovina, 99 AM. J. INT'L L. 778, 785 (2005).
1% Mackinnon, supra note 19, at 13.
19 Amanda Beltz, Prosecuting Rape in International Criminal Tribunals: The Need to Balance
Victim’s Rights with the Due Process Rights of the Accused, 23 ST. JOHN'S J. LEGAL COMMENT. 167,
172-173 (2008).
10 1d. at 725.
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"2 Brown v. State, 106 N.W. 536, 538, 541 (Mich. 1906).
'3 people v. Geddes, 3 N.W.2d 266, 267 (Mich. 1942).
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! See Stephen J. Schulhofer, Taking Sexual Autonomy Seriously, 11 LAW & PHIL. 35, 36-38 (1992).
'3 See CATHERINE A. MACKINNON, TOWARD A FEMINIST THEORY OF THE STATE 175 (1989).
"¢ Michelle J. Anderson, Marital Immunity, Intimate Relationships, and Improper Inferences: A New
Law on Sexual Offences by Intimates, 54 HASTINGS L.J. 1465, 1478 (2003).

46



Wrts s hE Y Ea A o A EELY - BA A i A RARS T g
Soehip ARg ¢ e 4 ocd e kA R A S A A B

LA

ETIS

amenE 17+ % F M Hale % F 1  enprde b A0 % > 2
P2 FEEe A pE L PR T A FE R TR e 2
S 2 CEARE Tl SUL R =Y 3 A AR o e s R S s F - kW
BERF AL A ET Y A BT R Rk Ed > - 8 3] 1970 £ & A
B iR /bri,éhll9
% TRAME U AEaE R E s G - TRERSEE blir @
g BT LA ¢ ) (sexual history ) F

PR RFRIEP KT A AR RT DS 3 L P FF L ARG T T

&)
>~
3

Gk E o B D AL REE A 2R S A 1990 E WS pEkE

FH 0 LT AT AFEi2 (Rape Shield Law ) > &% f 42 R + *14] 7

BT R 0 X LB ¢ ade T

N E R L= 2 PE R N e

E] \:} ——L@:,"i‘_:] e MT#H_ ,”:: IE’;" ,’,\% s D {/; ¢_,_i:ﬁ_'"‘£/5‘"‘? ff-ﬁ”ﬁl :I"'}_fL ° pj %':‘4]"'}_

T

EESE R SR LU AR PR F SEF S e
e TH- 3 HA A AL TR L BT ST A Apsen s
o F TR AR PE LA R RRBENE PR BRI R
2@t T2 2 Guqd e 0 bldodiBd cr D53 | (rape) fx s T
T o 3 | (sexual assault or sexual battery) - * > 4L A IR E RS 7

Bz BT BE M Banld & ,ui;}%é;r E?*;:’*—)\Lé;ig ST RS

"7 1d. at 1478-1479.
'8 Theresa Fus, Criminalizing Marital Rape: A Comparison of Judicial and Legislative Approaches,
39 VAND. J. TRANSNAT'L L. 481, 482 (2006).
19" Anderson, supra note 116, at 1485.
120 see Michelle J. Anderson, From Chastity Requirement to Sexuality License: Sexual Consent and a
New Rape Shield Law, 70 GEO. WASH L. REV. 51, 81-83 (2002).
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“...if the phenomenon of rape is directly linked to the oppressive structure
by which women are dominated by men, if rape is a major tool of
patriarchy, then a law that'renders such sex-specific claims inaudible will
not be able to take into account that very characteristic. Understanding
rape solely in terms of violence...will separate rape from the sexual

hierarchy by which men dominate women.”
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12l Philip N.S. Rumney, In Defence of Gender Neutrality Within Rape, 6 SEATTLE J. FOR SOC. JUST. 481,
483 (2007).
122 BROWNMILLER, supra note 47, at 377.
123 CAHILL, supra note 76, at 32.
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124 BOURKE, supra note 97, at 408.
125 CAHILL, supra note 76, at 16.
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Fr AT A3 AT (injury) 20 TE S - soige B oo Sec.520c(1) ()R 2
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e B oo Sec.520d(1)(b)M Rl T iE R AE I E A P A pE L e

e

TH S Z s B oo B id See.520e(1)(b)F s [ A 4 B L 2 2 A
PR e TR e sEE bk

A S ek pEEL L ZBE 2R EEa 2 A
5 U A4 ~ (sexual penetration ) B 414 ff (sexual contact) ? {7 5 4 i * e

B4 R AT A2 (injury) 2 H %350 Sec.520b R e aE 11

)

g2 H T T 5 5 Sec.520d A g A e R ~ 17 5 5 Sec.520c R

126 Mich. Comp. Law. Ann. §750.520b(1): “A person is guilty of criminal sexual conduct in the first
degree if he or she engages in sexual penetration with another person and if any of the following
circumstances exists:...(f) The actor causes personal injury to the victim and force or coercion is used
to accomplish sexual penetration...”
127 Mich. Comp. Law. Ann. §750.520c(1): “A person is guilty of criminal sexual conduct in the
second degree if the person engages in sexual contact with another person and if any of the following
circumstances exists:...(f)The actor causes personal injury to the victim and force or coercion is used to
accomplish the sexual contact. Force or coercion includes, but is not limited to, any of the
circumstances listed in section 520b(1)(f).”
128 Mich. Comp. Law. Ann. §750.520d(1): “A person is guilty of criminal sexual conduct in the third
degree if the person engages in sexual penetration with another person and if any of the following
circumstances exist:...(b) Force or coercion is used to accomplish the sexual penetration. Force or
coercion includes but is not limited to any of the circumstances listed in section 520b(1)(f)(i) to (v).”
12 Mich. Comp. Law. Ann. §750.520e(1)(b): “A person is guilty of criminal sexual conduct in the
fourth degree if he or she engages in sexual contact with another person and if any of the following
circumstances exist:...(b) Force or coercion is used to accomplish the sexual contact.”
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d A% a 490 FLH s as BRI (G S g e B ch® 2 F) L L 0 B i
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Fiufa i A agnc®EEFL o
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% f Sec.S20b(1)(D) & ¢ $5 kS PUS blm B BT

% (force) % 48 (coercion) & 4&ife 7 FA3% @
TO) FE R AR DR 2 0k i RBRERT AR
(i) §Fi BT A PR D2 R P T ATAIEYER

% Mich. Comp. Law. Ann. §750.520a(r): “’Sexual penetration’ means sexual intercourse, cunnilingus,
fellatio, anal intercourse, or any other intrusion, however slight, of any part of a person's body or of any
object into the genital or anal openings of another person's body, but emission of semen is not
required.”
B Mich. Comp. Law. Ann. §750.520a(q): “’Sexual contact’ includes the intentional touching of the
victim's or actor's intimate parts or the intentional touching of the clothing covering the immediate area
of the victim's or actor' s intimate parts, if that intentional touching can reasonably be construed as
being for the purpose of sexual arousal or gratification, done for a sexual purpose, or in a sexual
manner for:
(i) Revenge.
(i) To inflict humiliation.
(iii) Out of anger.”
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prob s i R - s & ~ A8 PR3] & 0 Bl4e & Sec.520b(1) (a) ¢ R
FAT A B A I3 AT EQEFE 5§ RS B - e %1 Sec.520b(1)(b)
REOBMTAERAN DAL IR ZFEHRT A EELAGRE 2 %MD
FeAflr B A AT RZBIEHART A SEELF R RS F - B
1o % Yo Sec. S20b(1) (@) T Ar ¥k (7 5 A MM T A FF G T I AR P kT 4 F S

SIR A TR R F@m AR e o PR AR - e B 1.

2 Mich. Comp. Law. Ann. §750.520b(1)(f): *...Force or coercion. includes, but is not limited to, any
of the following circumstances:

(i) When the actor overcomes the victim through the actual: application of physical force or
physical violence.

(i) When the actor coerces the victim to submit by threatening to use force or violence on the
victim, and the victim believes that the actor has the present ability'to execute these threats.

(ii1) When the actor coerces the victim to submit by threatening to retaliate in the future against
the victim, or any other person, and the victim believes-that the actor has the ability to execute this
threat. As used in this subdivision, "to retaliate" includes threats of physical punishment, kidnapping, or
extortion.

(iv) When the actor engages in the medical treatment or examination of the victim in a manner or
for purposes that are medically recognized as unethical or unacceptable.

(v) When the actor, through concealment or by the element of surprise, is able to overcome the
victim.”

13 Mich. Comp. Law. Ann. §750.520b(1)(a): “That other person is under 13 years of age.”
13 Mich. Comp. Law. Ann. §750.520b(1)(b): “That other person is at least 13 but less than 16 years of
age and any of the following:

(i) The actor is a member of the same household as the victim.

(ii) The actor is related to the victim by blood or affinity to the fourth degree.

(iii) The actor is in a position of authority over the victim and used this authority to coerce the
victim to submit.

(iv) The actor is a teacher, substitute teacher, or administrator of the public school, nonpublic
school, school district, or intermediate school district in which that other person is enrolled.

(V) The actor is an employee or a contractual service provider of the public school, nonpublic
school, school district, or intermediate school district in which that other person is enrolled, or is a
volunteer who is not a student in any public school or nonpublic school, or is an employee of this state
or of a local unit of government of this state or of the United States assigned to provide any service to
that public school, nonpublic school, school district, or intermediate school district, and the actor uses
his or her employee, contractual, or volunteer status to gain access to, or to establish a relationship with,
that other person.”

% Mich. Comp. Law. Ann. §750.520b(1)(g): The actor causes personal injury to the victim, and the
actor knows or has reason to know that the victim is mentally incapable, mentally incapacitated, or
physically helpless.
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“The language of § 520b(1) encompasses all acts of “sexual penetration,” and
ruling in favor of defendant's position would alter this clear language by
carving out an exception.for certain acts of sexual penetration, i.e., consensual
sexual penetration. The statute” does not provide that it applies to
“nonconsensual sexual penetration,” but rather 1t simply refers to ‘sexual
penetration.”'**”
Wfp P2 L fRdam 2R 8 ol VE- gk uRink
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B¢ Mich. Comp. Law. Ann. §750.520b(1)(c): “Sexual penetration occurs under circumstances
involving the commission of any other felony.”
17 See generally People v. Jones, 373 N.W.2d 226 (Mich. Ct. App. 1985).
1% people v. Waltonen, 728 N.W.2d 881, 882-883 (Mich. Ct. App. 2006).
139
Id. at 888.
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EARZES (7)) ST AR AR P ESERERF Q) LPRIE LR
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!
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140 people v. Hurst, 400 N.W.2d 685, 686-687 (Mich. Ct. App. 1986).
141 people v. Brown, 306 N.W.2d 392, 398 (Mich. Ct. App. 1981).
2 Mich. Comp. Law. Ann. §750.520a(n): “Personal injury” means bodily injury, disfigurement,
mental anguish, chronic pain, pregnancy, disease, or loss or impairment of a sexual or reproductive
organ.
143 people v. Petrella, 380 N.W.2d 11, 33 (Mich. 1985).
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“The Legislature specifically required force or coercion to convict a
defendant of fourth-degree criminal sexual conduct where the defendant is
charged as this defendant was charged in the information. If the Legislature
had wanted to make all unconsented-to sexual Contact punishable, with or

without force, it should have said s0. 147

N

\\_
o

EWEART RN 23

mk-

RN EE TS TR RN
TTEL AR R R AR AR T R AR Y B A
etk A P2 XA ER I A LE S Boyle i Fii

“The Legislature has specifically given this Court the authority to create its

own definition of force...this is a situation in which the victim is conscious

of a sudden affirmative act which occurs before consent can be given or

4 1d. at 33-34.

145 people v. Patterson, 410 N.W.2d 733, 734 (Mich. 1987).

461, at 743.

147 Id

18 347 ;4 Mich. Comp. Law. Ann. §750.520e(1)(b)(v): “When the actor achieves the sexual contact

through concealment or by the element of surprise.” fe & % £ 2 4 pFd 2 5 &

149 patterson, 410 N.W.2d 733, at 744.
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refused. Whatever the legislative intent in deleting surprise or concealment,
“physical force,” as distinguished from physical violence, is broad enough
to support inclusion of a sexual contact which is not consented to, and which
is terminated either before the victim can react or simultaneously with the
victim's reaction.”
fH ko Boyleiz Fins 0 i J"Fl/ﬁ‘vﬁé% BT RE P A2
Fades B ¥ 2P gkl P TR A XT"KM TARE ERE AP

Ao A 'F—T % fﬁ?}%ﬁ SRR L TELRY 2 % % | (physical force) s

% T RE S PEOTEMNG s B PRYORET T R R R T
Lidsinit i R T ek A2 kB il BT E RS R EY 0 kP
HART AT LSRR BRAT LTV E T AR
’73%’—1m? NEPATATRL B ER T 2o ¥ IELFEAFR

Wk TUPEN o AR REKIE O ZRE T A FET TR AT
(utmost ) 2% 7 7 1 jEGE 2 2P P 5 3@ iR~ 1t o Bl4e & Brown v. State
—RP o RRVPEARFERES KO FIIRARLIESF I ANF AT RIR
FRLESIEMY F sy a2 o A3k R AR R FLE BT R 4
%3150 x Gldof People v. Geddes — % ¢ > 2 RRin i AT 4 nfadic R4
LR F AT AL G SRR kG AT AR ERRAG B
DEE TR AR 1ot - L RS € NS = S T T O o SR
FAREEPE TN EIRERMEPER? K X H TR F HH R
ML R T A F LRI EFHEAET F A €T EMRT A PIRF F PR A
Tapd Amd o ldulamé R kg & KPR ET FRAL- ] R

ATl B RSB L i o WAL RLE e 50 B G

130 Brown v. State, 106 N.W. 536, 538, 541 (Mich. 1906).
1 people v. Geddes, 3 N.W.2d 266, 267 (Mich. 1942).
56



#4585 Sec.520i FAH T AT A2 F BEHP FpE L 4

FE TN R T AP RS R RPN N 2 AN

CERD g S DRRIPE SR G LI R M F - RERE L6 &

ETIAS
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32 Mich. Comp. Law. Ann. §750.520i: “A victim need not resist the actor in prosecution under
sections 520b to 520g.”
133 People v. Langworthy, 331 N.W.2d 171, 172 (Mich. 1981).
P 1d. at 176.
155 Id
13 people v. Brown, 495 N.W.2d 812, 813 (Mich. Ct. App. 1992).
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137 people v. Khan, 264 N.W.2d 360, 366 (Mich. Ct. App. 1980).
138 people v. Stull, 338 N.W.2d 403, 406-407 (Mich. Ct. App. 1983).
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139 CAHILL, supra note 76, at 32.
10 BOURKE, supra note 97, at 408.
11" A. Johnson ¥ > # #hr2 > F 238 (2008)
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12 MACKINNON, supra note 115, at 172 (1989).
13 1d. at 177.
164 1d. at 175.
165 1d. at 177.
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CAHILL, supra note 76, at 45.
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170" State in Interest of M.T.S., 609 A.2d 1266, 1269 (N.J. 1992).
I N.J. Stat. Ann. § 2C:14-2c: “An actor is guilty of sexual assault if he commits an act of sexual
penetration with another person under any one of the following circumstances...(1)The actor uses
physical force or coercion...”
72 State in Interest of M.T.S., 609 A.2d 1266, at 1270-1271.
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Fenz Bqr g e T 5 RN FEFLEP AT A F S R T
Fod HEEE S TR AT A TEEY AR TR E S W A g

Bhadtizd g a3 L dkm AR o 5 R LR (0 s

B AR RS ST B R ERAGE R PR R FL
LEBAGAT AR R R DR B F S R FERAG FIRRG B2 P gk
FRMPETPhE SHEAFTL A m2pgd 75
aE M A 1978 EE I AT I BT TR It BT R RA BT
3 "mﬁﬂéwf{%ﬂ kAR B SR BRAGFT LA DR ES

Pibm AT A DB RS L F o IR B EBE DY LR E R
“Because the statute eschews any reference to the victim's will or resistance,
the standard defining the role of force in sexual penetration must prevent the
possibility that the establishment of the crime will turn on the alleged
victim's state of mind or responsive behavior. We conclude, therefore, that
any act of sexual penetration engaged in by the defendant without the
affirmative and freely-given permission of the victim to the specific act of

penetration constitutes the offense of sexual assault. Therefore, physical

173 1d. at 1271.
174 |d
175 1d. at 1273-1274.
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force in excess of that inherent in the act of sexual penetration is not

required for such penetration to be unlawful'’®.”
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761d. at 1277.

177 Wis. Stat. Ann. §940.225(3): “Whoever has sexual intercourse with a person without the consent of
that person is guilty of a Class G felony.”

78 Wis. Stat. Ann. §940.225(2) (a): “ Has sexual contact or sexual intercourse with another person
without consent of that person by use or threat of force or violence.”

17 Wis. Stat. Ann. §940.225(2) (b): “Has sexual contact or sexual intercourse with another person
without consent of that person and causes injury, illness, disease or impairment of a sexual or

reproductive organ, or mental anguish requiring psychiatric care for the victim.”
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% o Bts > B350 Sec.940.225. ()R ez BEKRERET AT s 4 T8

FRRLWASHATE AR ARERAEGS T B A RR L@ A S
R RBAAL CRAT PRI AP ET TR AR 2

X Gldhod B 2 i V2 Sec.794.011(5)HR Z_ T 5 A 4 12 o b

=

R
2% A LT (sexualbattery) 75 > @ (7 5 BART E ®F LU ERAEDT A B

€ 5 & 2 55 & (force )& % + (violence ) T/ % = & % ... '¥e Sec.794.011(4)(b)

180 VWis. Stat. Ann. §940.225(2) (c): “Has sexual contact or sexual intercourse with a person who
suffers from a mental illness or deficiency which renders that person temporarily or permanently
incapable of appraising the person's conduet, and the defendant knows of such condition.” ; (cm): “Has
sexual contact or sexual intercourse with a person who is under the influence of an intoxicant to a
degree which renders that person incapable-of giving consent if the defendant has actual knowledge
that the person is incapable of giving consent and the defendant has the purpose to have sexual contact
or sexual intercourse with the person while the person isincapable of giving consent.”
"8I Wis. Stat. Ann. §940.225(2) (d): “Has sexual contact or sexual intercourse with a person who the
defendant knows is unconscious.”
182 VWis. Stat. Ann. §940.225(2) (f) “Is aided or abetted-by-one or'more other persons and has sexual
contact or sexual intercourse with another person without the consent of that person.”
'8 Wis. Stat. Ann. §940.225(2) (g): “Is an_employee of a facility or program under s. 940.295(2)(b),
(c), (h) or (k) and has sexual contact or sexual intercourse with a person who is a patient or resident of
the facility or program.” ; (h): “Has sexual contact or sexual intercourse with an individual who is
confined in a correctional institution if the actor is a correctional staff member. This paragraph does not
apply if the individual with whom the actor has sexual contact or sexual intercourse is subject to
prosecution for the sexual contact or sexual intercourse under this section.” ; (i): “Has sexual contact or
sexual intercourse with an individual who is on probation, parole, or extended supervision if the actor
is a probation, parole, or extended supervision agent who supervises the individual, either directly or
through a subordinate, in his or her capacity as a probation, parole, or extended supervision agent or
who has influenced or has attempted to influence another probation, parole, or extended supervision
agent's supervision of the individual. This paragraph does not apply if the individual with whom the
actor has sexual contact or sexual intercourse is subject to prosecution for the sexual contact or sexual
intercourse under this section.” ; (j): “Is a licensee, employee, or nonclient resident of an entity, as
defined in s. 48.685(1)(b) or 50.065(1)(c), and has sexual contact or sexual intercourse with a client of
the entity.”
18 Wis. Stat. Ann. §940.225(1) (a): “Has sexual contact or sexual intercourse with another person
without consent of that person and causes pregnancy or great bodily harm to that person.”
185 Wis. Stat. Ann. §940.225(1) (b): “Has sexual contact or sexual intercourse with another person
without consent of that person by use or threat of use of a dangerous weapon or any article used or
fashioned in a manner to lead the victim reasonably to believe it to be a dangerous weapon.”
18 Wis. Stat. Ann. §940.225(1) (c): “Is aided or abetted by one or more other persons and has sexual
contact or sexual intercourse with another person without consent of that person by use or threat of
force or violence.”
87 Fla. Stat. Ann. § 794.011(5): “A person who commits sexual battery upon a person 12 years of age
or older, without that person's consent, and in the process thereof does not use physical force and
violence likely to cause serious personal injury commits a felony of the second degree, punishable as
provided in s. 775.082, s. 775.083, s. 775.084, or s. 794.0115.” #Bixfa > 2 el 5 FF
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¥ /2 Wash. Rev. Code Ann. §9A.44.060(1): “(1) A person is guilty of rape in the third degree when,
under circumstances not constituting rape in the first or second degrees, such person engages in sexual
intercourse with another person, not married to the perpetrator:(a) Where the victim did not consent as
defined in RCW 9A.44.010(7), to sexual intercourse with the perpetrator and such lack of consent was
clearly expressed by the victim's words or conduct, or...”

'8 Fla. Stat. Ann. §794.011(4): A person who commits sexual battery upon a person 12 years of age or
older without that person's consent, under any of the following circumstances, commits a felony of the
first degree, punishable as provided in s. 775.082, s. 775.083, s. 775.084, or s. 794.0115:...(b) When
the offender coerces the victim to submit by threatening to use force or violence likely to cause serious
personal injury on the victim, and the victim reasonably believes that the offender has the present
ability to execute the threat.

'8 Fla. Stat. Ann. § 794.011(3): “A person who commits sexual battery upon a person 12 years of age
or older, without that person's consent, and in the process thercof uses or threatens to use a deadly
weapon or uses actual physical force likely to cause serious personal injury commits a life felony,
punishable as provided in s. 775.082, s. 775.083, s. 775.084, or s. 794.0115.”

10" (g) “Serious personal injury” means great bodily harm or pain, permanent disability, or permanent

disfigurement.
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1 Alonso v. State, 821 So.2d 423, 427 (Fla. Ct. App. 2002).
2 Jones v. State, 885 So.2d 466, 468 (Fla. Ct. App. 2004).
1% Fla. Stat. Ann. § 794.011(1)(a): ““Consent’ means intelligent, knowing, and voluntary consent and
does not include coerced submission. ‘Consent’ shall not be deemed or construed to mean the failure by
the alleged victim to offer physical resistance to the offender.”
1% Fla. Stat. Ann. § 794.011(2)(a): “A person 18 years of age or older who commits sexual battery
upon, or in an attempt to commit sexual battery injures the sexual organs of, a person less than 12 years
of age commits a capital felony, punishable as provided in ss. 775.082 and 921.141.”
"% Fla. Stat. Ann. § 794.011(2)(b): “A person less than 18 years of age who commits sexual battery
upon, or in an attempt to commit sexual battery injures the sexual organs of, a person less than 12 years
of age commits a life felony, punishable as provided in s. 775.082, s. 775.083, s. 775.084, or s.
794.0115.”
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1> Bl4e i Carlylev. State ® "o &2 3 I e dpdar A 2 A B2 SR T B P
L P AHAIRTERENRIERI Fiadyf P AT FREERLS
TR TTm FRIER S R EoR B T EP AT A et T R

FRIIMIIEE ZRRE R AT AEI N R L TART AT

1% Acevedo v. Williams, 985 So0.2d 669, 671 (Fla. Ct. App. 2008).
7 Fla. Stat. Ann. § 794.011(8) Without regard to the willingness or consent of the victim, which is not
a defense to prosecution under this subsection, a person who is in a position of familial or custodial
authority to a person less than 18 years of age and who:
(a) Solicits that person to engage in any act which would constitute sexual battery under paragraph
(1)(h) commits a felony of the third degree, punishable as provided in s. 775.082, s. 775.083, or s.
775.084.
(b) Engages in any act with that person while the person is 12 years of age or older but less than 18
years of age which constitutes sexual battery under paragraph (1)(h) commits a felony of the first
degree, punishable as provided in s. 775.082, s. 775.083, or s. 775.084.
(c) Engages in any act with that person while the person is less than 12 years of age which constitutes
sexual battery under paragraph (1)(h), or in an attempt to commit sexual battery injures the sexual
organs of such person commits a capital or life felony, punishable pursuant to subsection (2).
1% Bullington v. State, 616 So0.2d 1036, 1037 (Fla. Ct. App. 1993).
19" Soukup v. State, 760 So.2d 1072, 1074 (Fla. Ct. App. 2000).
2% Fletcher v. State, 698 So0.2d 579, 580 (Fla. Ct. App. 1997).
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“The term ‘pattern’ denotes repetitive or frequent conduct.... The pattern
must be so distinctive and so closely resemble the defendant's version of the
encounter that it tends to prove that the complainant consented to the acts
charged or behaved in such a manner as to lead the defendant reasonably to
believe that the complainant consented.”
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21 Carlyle v. State, 945 So0.2d 540, 544-546 (Fla. Ct. App. 2006).
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292 See Generally ANDREW E. TASLITZ, RAPE AND THE CULTURE OF THE COURTROOM 19 (1999).
293 See Nicole Burkholder Walsh, The Collusion of Consent, Force, and Mens Rea in Withdrawal of
Consent Rape Cases: The Failure of in Re John Z., 26 WHITTIER L. REV. 225, 258 (2004).
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24 Leslie D. Robinson, It Is What It Is: Legal Recognition of Acquaintance Rape, 6 AVE MARIA L. REV.
627, 628 (2008).
205 Id
O FR TGSkt BHET AR 6 BRP TN 945 96 E R ET FE HARA B M AR o
(http://dspc.moi.gov.tw/public/Attachment/92913563471 xIs & 15/ fg P : 2010 # 3 7 20 P = )
207
et oo

72



OB A FEE < PR A TR FAREIRG E 33 B2k E ¢ IR 2 o E S B
oo FHIH ORFEE RRGERT PR REZARR R TRS AL 5N
CEESEEE T LR R R Wﬁi*ﬂ“?%**ﬁﬁ’%ﬂﬁaag%

WEIMTARLOPEE R A eBHRT > 27 HEET PEOTHZRATT R

é‘-‘!

e

AMEFE Ak PR E AN E BRI AR RS AT A BRI T

E Rm R BT A WPREF 0 4

\

3B SRR g B e T AT T
oot bp R R o) TREBNG AR, T ARG - @

ABH2) 0 4 BT AT pemtE

¥ 8 Fr— ggonti — PR AIEE SN A KA RIB %

RN e e %'fﬁ mﬁ_kﬂk;ﬁffxf]k{% e ar: Sl AN e A IR

22,

Fee i BT XA REGNG HaBh FIS 5 FAE KT X0 5 T X iR 2

o

FHE2 s R g ERMPERT BhT X o ApF o ok B A RUDX §iF
BB+ BET Fike R RMERERE o RN R4 L HLBIE
Ao miaidHA A €3 Mg TR A RIS H AT BE T LR T TR
Fo Aok NP H A 2o ams 0 B EREA R L o B BRI AR
e e > BB R P A RIR e PR kg
PAigE2 gt L3 D7 841 2B ES%DS R 3 ik g B o 5k

SRR B RERR S FREBEHEEFF R T E PR
9 e 2%

2R EAA GRS P O e P BB ARG R A Rk
Fito - At BERE T PR gwi - FlF o AT R R AP R e B

¥+ Judith Butler 335 > 2% &~ f84 i (gender as performative) - 3

% Mary Joe Frug, A Postmodern Feminist Manifesto, 105 HARV. L. REV. 1045, 1049 (1992).
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“Gender is the repeated stylization of the body, a set of repeated acts within
a highly rigid regulatory frame that congeal over time to produce the

appearance of substance, of a natural sort of being®”.”
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T o R RRA R e5F & 45 € Nietzsche § #
“There is no being behind doing, effecting; becoming; the doer is merely
a fiction added to the deed—the deed is everything.”'*”
Butler # * Nietzsche ™} e 4 » 2 3 ¢ g ¢
“There is no gender identity behind the ‘expression’ of gender; that identity
is performatively constituted by the very expressions that are said to be its

211
results.”
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299 BUTLER, supra note 85, at 33.
19 1d. at 25.
211 Id
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212 1d. at 145.

213 Frug, supra note 208, at 1046.
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“Feminist investigations reveali.that prostitution is-not primarily an abuse
of physical force, violence, authority, or economies. It is an abuse of sex. It
need not and does not rely for its coerciveness upon forms of enforcement
other than the sexual...If women are socially defined such that female
sexuality cannot be lived or spoken or felt or even somatically sensed apart
from its enforced definition, so that it is its own lack, then there is no such
thing as a woman as such, there are only walking embodiments of men's
projected needs.*'*”
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“Well, I would like to point out that they're missing a couple of things,
because, you know, I may be dressing like the typical bimbo, whatever, but
I'm in charge. You know. I'm in charge of my fantasies. I put myself in these
02165

situations with men, you know....Aren't I in charge of my life?
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P EZIEIL GLARFEEEAIBILFL B EELE

ﬁ"fﬂz RZEEZENZ 'faz O RN R ERE S ﬁ:"?qz'i’»‘ R
Hz e PRI F- o ARAREERTE Ay PR EF) B IR RE A

s— v

TS A P T S ERR Y R R

‘a),m
!

LRI sk A
b1 TP RS PSP TR RN ER(ERDH R LS

A
MREFL) TN E TR EZ > PR XA L %2 kPt A

Fend 40 T 5 7 5 ‘.é;z’f:ﬂ»zg;%'anzgprmzlf%iﬁz;@.;;ﬁﬁ
TR oA EETACE SRR B AR AT - B ALRE LG AR R
TR -

216 |d
17 1d. at 1054.



IR E 2 s B s B Y mo;mﬂ‘wp ”zéfi"\ﬁﬁ~€ﬁ1 Ry
BB 2R ARG T LB i RE R E B LD
B et T SR D A A AR kA F1E RAURUE S & 5]
PERTRFLAREEEHES SRR LT E 7 A QR
oK L RURAL G I (T R 3 S AR L B L ¥
BoRmAL R Rl LB B TRE ) AL TR B

A A B ETERE AP ?*mﬁﬁﬂmﬁ%@4ﬁﬁérﬁﬂ5%%

FenA AT F o L FE AT A Piks ¥R EFH L J kAT R
AP AAT 3R AANT AR F ARy 3T A AR
RGP REGERAAERA DT E Rk Ft > F P IE FL a7 £

FARA AP AL T LR TR BT s B s AR
AE AP M2 BT S R R R AL R R R B R AR B R S
BT 2 AT -

=~

™

L F A 5p 18 & 8 e 44t (the maternalization of the female body )

BAPREFEEERTE AL EZDEE R s 2 EiE
BRI 2 B o @ & PRI ) Dkl Y 2 R R B R Dl
MR A M o B FEG ALY - AREA AR LT
B R4 kg FEEY o @ LB G AL F D S ERCHRIF k2 i
HRinf g R T AR T @ S AL g T PR B g Bt R R
SEEURS CURSIEN SR S PR S T LR B
Btz 3 Lk el AR Y R AP Mok a ROSURAFT 2 B S
a7 PR R A T o

fotken > & RE GO AP mE g Y 7 ERA Fiml“ii*ﬂ GERE" &3

FoRNBER Y B R B2 AL TR AT yz@;;—j?% Bt A\ ez end gl

218 4.
78



37802 B3 B2 B RN P kA R g A T i enp g B S B

gbkll,[ o
AR s F R Y oip g ¢ 0 ¥ L Roe v

Wade % 27 » B2RECE 2 PR3 cnpF ) & 5 = BIFE > % - BRFE (0-3

B2 )¢ R R A R HENE L R FOF AT kT N
e Bk S BREER (367 ) P FORTE B U] e U B R

AR ET o eV EONE AR A ] AR Z BREE (69 B ) Yo

FORPAS 7 fp 25t 2 M3 g 0 s a2 KAk S PFRTE
$HLEAT A 2 S 17 5 S IR B0 = RIS AR AR et L 2

s2 e [ il A > R S R AR D R R
*?—’Féifﬁg\ﬁtiﬁ’“'ﬁi@zé SRR iE o 2B RL T A
fg-&:,&_ﬁ,_%’l gﬁ:r—g'—ﬁ?,‘r 2k f }f?r'}in =8 F-*A;'H {’}‘/2. i—i‘”"l‘g 2F (1 3% vf{rr]/z—f F’“,j’q_i\a

BT Ao ena g 220,

R U s kTR LR P AR R EZEE RO E R R TR
2l ARAPIEZNERRAPARGF NI ROABRALRLEL RS
Feop? o DA OF I REN G o F - B R R B A

FIELAR APERL ARVHERY BULLALREB RS- £

FHI A AR P AR EF L AR LA PR T S ARG g
frenz e ISR MLZAPEIEDER R G HFLEL2FOHELET ~
}.”

FlL Bt BT BRI AL L-Tkat WP mE s 2R N A

219 Roe v. Wade, 410 U.S. 113, 163 (1973).
220 Frug, supra note 208, at 1059.
79



Bk st LB fhkd o

PR ke 2 B FRT AR Tk AR BERL YN
dRRFY AR RS A SR ARFEFEY R T RF G2 - o Fp
FEAE R RS R R 4 A AT A ik R 1 AR R
Bg iy 2R A HWERA LR R R G 2RI AA

#

7

iiﬁﬂﬁﬁ3%%H%Qﬁ§§@§n%%@ﬁi%H;—ﬁaéﬁ$E3

P ARG RRE k]S e B f A chp R RE R R L d p

St ERB T P Akp L A EEFRY A 1Tk EAR R P A F o gt e
SRR FL RS GRS L R Y A RAIRE S (e

AHARFIRBAIHRY PP NI R E Y 3 kS T
7

\ﬁ‘—

EX S ADIREREESS SRS s s SRR
IE P RS L 8 R LAY FRER AL o T - B RUEs
Bokg o fhieH A £ mlin $N L E A TG MR arEH > Blbk 4 L

e et (3G 88 AR ) e Rk AR A K0

%E o
%4 - 'E;":, ’J‘ g_é,_

BHPIG Wy ed §RIFS AP Ffd Ll REEFF L7 R
Bhae 222 MEAR e BT 2560 fd 21 RE TP D
AADIF 2 LB ORGAF - I LT R LS A ER
kg o EHATI e fd A R s Lo BN R 2T R hm i
f o niEBALg Y T 2 T AR g PR LR kR R

MiEsdpd > AmAT A LAEF7 §FGEEL A X IERS 2 EDy

2L d. at 1074.
222 |d
80



Ho Pl LHRES R R EAY FLFESRERSI R o RFL - T
LTS - B RIRE B EHA AR 0o T P R AL S SRARE § N Al
GTHAXF PR F A Y ARG EARRY FfMOAS o a T T R
g S SRV R o Pt T Rk E M o SR EFET LG Y
B Fom ARG AT S F G SRR 0 B S S AR EDE R o

BT S g P el ) 0 R D R AR el 1F 0 <

AFLIRN- B TRE A2 T EE Y RBRGH W T Ay e
B TR IER P AR o R RS DIURE TG 5 2 L H AT R

AR A RESEFFE IR THADGE - - B R 2T D
AP MR R A APT I ERA L AR ITRE RN T 1 E -

—EF - A LA - LS AFIAEANAT IGLA LR TR BRI
SR AR RAGRART L a e He LA T BB g Lt Py
oA AR - R MR AN ] RS e U R D

2Ry (RE) D ke Tmd R BT AP D b o de B A B

Mol 2F Eaik g d o FFRED RT s o L H 0 EoRpe L
ERPEFA A2 VLRGN ERAEE - A% L g - &

- 414 —fﬂ\&:r_}_&’ﬁﬂ\ﬁ{r’ ¥] & /\ixﬁ’ﬁ i‘}.’ﬁ ﬁjﬁf{‘qﬁtaéﬁﬁj'bg"ﬁlﬁlﬁ?&’fgj\
Aot §- X - AL R APARAFTE 2 BAL 2 F A A EF S n
Bl X SAHl - A A 4IF BT AR E K Lk Ka
L FE P - - AR EAEEE AR A T LA T AT

IT

B AN T ok boatats dok M 5 AT A AT € BFERIA
Eu{;ﬁge)g,gig_méyuzgi&aﬁrﬁﬂ FAE G - Az REERRT
FHET AL AT Y - 2R OB N R

A R P REE AL R R T DA TR ik

Beoo i £ A RALE P g.xm;}&,;;j\ R3S VR N A S AL RN R |

81



PR E Al PR A F R R ek ket g P2 L e
ERAFHEETAARELHM T I EET R RS RT A LM TER B D
dOEAER R A PT @A iR e BT 4 R B e o e
Pt AT AT R RE G WAL AR T A EEFHEEL S G T o RT AT
SR AREF TR E R R AT AT R F PR - Bl ATk k4
TR IARAEE B AR TR e TR, AR L
Beig A fbp e RE S p e REFHRR VAR BT AR RTRG - B LN
ﬁ%*?&’m%¢%4&%Hﬁ@ﬁﬂ#?uwm%gﬁﬁ—ﬁ,ﬁﬂ%ég
S APDE A A RTINS L R R R e
2Hc R MR AR 2 QT T A it B4 S s

MR R N R Y ERBMAIT AP o d L A A P
Ao B E LR E B LA R A JER o R o %
By LA AT IR T Sl i en R AL § 7 ST
TEIR AR R AR AR AR = AR B e B M A 5

7oA

.
ERENE S

7/

i

i
AORAR T T R R PREARR R o ) < RMG] T 2 2
Pl R Fla s M RT e E ST o T A pio BiRT %
el Arp o DA dhg Feh s RS I angl i o A AR A b 2

- j}‘;% 4 ) B m:,\'} F‘i’ 3= 5% oo

FEA P Bl css A L MEK G vER SRR 10 AP BT R
P 2ETRp A AL KDk
A IR e o 30 BaE BB B T A AR

%Lﬁj’ﬁ_wj: Av\/i‘ o I ;‘; , %3\,FB|thr’ﬁmrIv}Ej;}é}?ﬁJ ]‘E‘F,,"z F‘fﬂd :\‘_:B:J—?"}\?ffﬂ?

223 ﬁ%—zﬁ 2007 Ei AR T R 6F 5% W 3200 HiE o~ Epr ko A23F R 1900 o f
TRT] ~ TIRA| A 1 600 4 A o é“\ﬂ,ﬁi e o (E WP 633% R F SER0.15% ) ¢ HPF
3‘}?2008&7’J 29 p A8k o
82



BT A R PR RF R R TERT A - g et
BREFOTE - Fh g ik g ok B LS Apstens gl
#F] 5 @R QM RE BTG LT R TR e LA

NEA AP B ERE - TN BRI AP REER

F.

RAALZAMBAZOLT R FRRT PR 7 L BB PR TaL 0
Foom esni a3 L RSPt RFR o BIRRA LA Ko kL
A BF VORI R R it o N3F g L I BMAL PRI BB AR
SRR AP ZAFR O FEI I AGAROBRASPEIRGEFH
e IR SRR SV SRR e S L & A =R T A I B
S Bl LY CESE R i S

Riothap Iz A RT PR EREL s 2 A RTIALE 4 7 %R
A B chili g 0 F1 5 0 F kR b RRRER T Bt e DA BT A
merh o A MR THEEE Y 0 P RG AR 4]0 pod e AR
BAE T R R B g R R R T R M RAL SR A R D KD
FELEET gk At B ard) iR g 3k % (rapemyth) 0 F1E E M ETHL
R TIP= ;];u{,; Fed g AR AT TS H sk B2 A HD bl
FRFEFMPRESRT AN FLANE T ERRAL LD RN
PR r AP A F L riTehdEm e o RS {3 T o T RE
PeR M AL BT UEZRAIEE DT g RFR ey (£ 8o
FoMT AL AL ERAFEE R RE A FE e U T S § o A BAF

R
AR A KL MA KL Bho TREFR BV AmL FFRE -

83



Frd BRAMEIRMMILMET P ERE
— g rall"::
o R AHAAANS G P - LA ES LA FRIR I RE

PTG ERFE R BT R A RS AT E PR B

Iy
S
foc
(=]
N
5
£
g
A3l
‘I.}\
NEN
{\
?\4-

e R e A R
TP o BiBpY LELABAENE AL PBAKIY S P e g ERT S

FPANEAHE Y 2 T i R R

f
B R b P ouBA N A 24 H AR and|r, T T - PRELgncE

%

A RT R AN A R AL ERT PR
(rape myths ) > & < 4] T PSR T BN L ET R P DL MER L
Feb 2 & g g &L Rt e WAL R g R P anis L A BT A
B IAEE R E R 0 B NG A - LT LA
FALBFERP AL R REFRERRRF LT T OREN A
® i@z Z G B A BRI R R FAR T A3 IS & T (T
EACCEBUMALENEAI RPN APFFRRFTNET A HBERE

e Tl R AR FHE S uE 2B TP R R o

»
>

oH BETER#R

>
»

-3 ZARF2V NSz ET?

i% P& Mackinnon 372 > C fRREH] T dE A B A B ¥ - B
"¥ Ak ET e (rapable) ¥ - A2 T 2 ¥ s k4% 2 &0 (unrapable ) »
AR D TR R ERR S A A D R ) T A BT gy At &

At RE AN PRGN L AV RREET PR AL A8

84



Lo RF AP L ER R L TR AT R AT e A0 &
A :%Eﬁ?'lﬁ"lz*?]ﬁ{ FOFIRREEII S P BRI AIT AL SR

=4

1=
AR B0 VLS ERRE T EO o AR L S R

SAPREHEL R L L R L S L

—\

7 h Eﬁk{”#;ﬁ e D34 2 Ty | (Marital Rape Exemption ) o § %+ »

Tk PP RARPIAE S P AATEATRBRESNTE Y HHIE
g Ak RIS R T PR A L 30 AR AR # T BT R
BB RRREFRE T ] - Lk RBARE S > T G p e
HECE =

A B enE R EY ARG =2 BEHBLIF THBFREET R G R

- ;};ﬁ_ifcq“!;ﬁ: WATHR Z e A Bk A AT - R R M A o $ 18 ehk

BRI ER S % P A AT PR GBI AR

[\

DEREE SN TP RS P S B TR S RS S PR

o4

B
A mEdp 2 pA e R s R L e B

dFmE A A AN TARED £8 2R L EED - B LS h

A BARBLIT T S e A RE P DR s 2 axd P02 iF A i X

PR LA BE A ARaE 17 ¥ & FR Hale 2 F 1k oz b 132
E R

“The husband cannot be guilty of a rape committed by himself upon his
lawful wife, for by their mutual matrimonial consent and contract the wife
hath given up herself in this kind unto her husband, which she cannot

227
retract.”"”

B A 2 A AH L A F,T*a;.’&:—»—“ A B S i

2% MACKINNON, supra note 115, at 175.

2 Anderson, supra note 116, at 1478.

226 1d. at 1478-1479.

27 People v. Liberta, 474 N.E.2d 567, 572 (N.Y. 1984).
85



R T FE BN TUEE N E 0 - BRI R RDRR A B
R A7 T R T A R A MR L 2 SR A
R HRE R Y o - B 5] 1970 & A B e

WA & L PRI &&f PRI P4 A TR SR IR 1 R PRI 2

PRIt o g BT AR F R T B L

- NP BT AR B RS AT TR

SRR Y R R TR R I ARRER AL L A RIFL KR L R
PAA hEAG -

ZCRRF BT AE A A VB AR T

T BT EG N 2T A BRI et 7 T AR ek i 230

1=y
/4
M

F Rz dlite - B2 n A AR -

B¥ - Bk R RTRC AREARA LA B T RERE
TOMLIT R A E L YA RS R RIS L s £ B el LR
EE R

F L i m SRR SRR O RBERREE Aok A NP EFE IR

-

A BRI T A F PRI ARG G R R RPN R AT AR

FEARR > & AT R FREAA S TRAA B B R R N0 7 AT B S A O
PP & IIAR LT RICEIR R G 2 g R e

EE A LA

=ik

‘T} T Fﬁﬁj"ﬁi‘ﬁ)“’»* Bini gz T (FRId ARG A
GO AL 3 I e Y- S e 2R TR P
P TR EE - R AROE RS AR T (57 RN

FohipfiAl g4 B s kg T iR b PR A - o R TR

2% Fus, supra note 118, at 482.
2 Anderson, supra note 116, at 1485.
2014, at 484.
86



B3 AWk T A AT A G TREA S RS T e A gl QBRI dpdn
B BEd i ka1 s PR A ik SR g TR b
BROFEIRHEDA I TOLETREFAGRNF DR ULE R DEEF
by R EHARMEET R AN RN B P o gttt AT v
FFRAERAIEA AL T B A g A R
Blo L TR L Al B B e A B TR T A
BET RSP IEF A S G e QR PAFEA TR R PRAT L EE
2R EBE G F o he R P AR ET - NG AR 2 AT A
- ARENBIET L PEREN T H I AT £ 3 PO B A
Fm™ o &3R435 X353 Ft G MERT adpir Rt o
Bk ZBEA T f RE e ARG S 2 Bz S E L A
CRERD A NN R EES SRS h V- R R C R
AR N LET A S A AR A2 RS '@;'F{r%’&t - 5 HAEY
L3 pET REae P AR NRM? S FANE I EET eni At
Meeriz F o i AR kR R gk AR ER AL I R L

LTI ARN G b HAR A SRR RS T, i F 2

2o A AT TRARY 3 EHAETE P REFLIRTI K F IR

Fow ot A A Bk L T - ok ¥ AR A A
LAl RO RS R A Y S S R i
T FRBHFE F 2 2R 08 EREAIOBIFE RN L 5 22

BETRSTRME A EEHRAT LG FEM G ohE RO SHRSRS 2P L

31 JULIE A. ALLISON & LAWRENCE S. WRIGHTSMAN, RAPE: THE MISUNDERSTOOD CRIME 3 (1993).
P2og A w16 e
87



TSR NT S FREF R AR WA T T AR RE W Rt e
EH 0 F T T AMM G AR TR BRI L R LA o < B
ES SRR B IR R S s R P - S B e o L R

P2 2935 @E@ A TREL I BEL T 7 T APy n

#$I*%z’&%wﬁmé7*ﬁﬁﬁﬁmuﬁig@:<—>ﬁ%i@
FHLF 22 R A2 5 ERE R L@t 2 AP ARA 2 L
BERMEAFTERIHI 2 AT (Z) R AR RRAS AL L HNA
FATRGRDOLGEIR o (Z) EHMIFP EF LT LML A L BNE
MR BFALEE > HRFPIGET FAEEETR () # A RNLR

Tk AEA RS A BENCARARFE L R RIS LDEE

ety o FEGALAE A FE AL 39T L g Flpt A2 L ik
Fomdok e A BT AHRAGRE P g A2 2 €T AL BRI

,f;!\i - _ﬁ;:rif)%:g b'urgé_i ﬁﬂ%‘r%t’ g .;43@34731#,}; % i; ETL R FNFao b vk
el 2 A Y LG TR R AR LR T T el
.;

7
~

T Y Rl - TRt AT

/Am
~=i
&

m ¥ A

kg

ERRE

_'J

-

Zoofe BL AR G 2T 2 EA KL F O H RT 73
Thogd Lo Ak g F A SRdpre ks 0 G {5 S ERIEAY QR hFF 2
g F LR adga LB £

MEREREEEA T 0 0F - E e R 2R A TR 4
FEo oA BUREFSEIYE (FEAY S B m B ) B4Ry X

£ L_’f‘!}%d‘/f s 17 -l-(r&érb[_ﬁlﬁ F”m]ﬁ" l£jf g L m&ﬁ&ﬂﬁ;@ l/é"mr} &jf B f""% [ £ g\l"i—‘ﬁ‘

233 A. Johnson ¥ s #3525 F 239 o
234 FREY W mhir 12 F 35
23 BOURKE, supra note 97, at 320-321.
#61d, at 322.
88



FBATR P )T A i kAT F e R L 1 gl
LH P b LR BB e blde B4 5 h £ S AT X S A e

AR (Gldorhps ) o $H2 G G G & Fer Tein S 2 e B o B ogte i o

FHs o 30 e b Laenut ¥ L R ahF A RIESER G A
AELAFCEAEEMGITAZEBTRRL M R d) 3 %,aﬁ_;ﬁ;;‘;ig?m
FoAEE L @Ak CEE = eI S N or N

o

9
MEE ok BERRAFIREFPET AL FAPIL L RBRT LR
I BRFALL AR -ERFRAL B TR B RF L CFABPLTER

P AR R A B Fuee s Y

\«\-\

VB B 1999 ke WAL 4 0 ok B 221 i TR ek TR
2 rEEd Y T REY TRESEUEEL ST AR L AT LA F 2
R R R i) B R AGE R 0 7 31 s Ty

LA T AL W2 BT RS T S5 b L0 ¥ 2201 21 d 3

N~
Q-
e

TgER R R 221 E2 B H0 R AR I8 K2 4 e 5 227 2 B K SF 5D e
PP EAE R R PR L T B BRT AR 4 F L T
HP o F @AY BT R R 2 B RBR T e R A 0F
FE PRI BB EF AT A QLR A8 kS22 8 82 BT A B

T e e b 2 RS -

»7 Lyon M. R., No Means No: Withdraw of Consent During Intercourse and the Continuing Evolution
of the Definition of Rape, 95 J. CRIM. L. & CRIMINOLOGY 277, 283 (2004).
28 Anderson, supra note 116, at 1501.
2 1d. at 1500.
0 Fuys, supra note 118, 484.
Hamr Ry AR BT (ELTE THREEEEY ) MER2007E60 19
P A3 K -
89



o BUGHFY bR - o AR RN BET > B F e 4 2 BT Ak
i adr AR ORF AN ERAEROEET PR BRY APl
2 B4 (A - BULEE

A2 LAY ii&;’vlﬂ?ﬁ Allen Johnson en¥ it/ i » R BALE F =
W A T AR ST M2 T T Y s {50 B
REAE? A PATIPET - FRTRI 51 a3 hI P F-73
FPER e AP T R E BB ERE T TR hip iRl g 3
BT x A4 2 ARER ?Andrew Taslitz 335 0 15 45 PHE ~ st kit ¢
wor AT TR &G R P AL R 6 RO T LT R R B AR LS
AR P s BRERT I LA AR anie L v el e
P se SR g R 7 LRALE A 2 A 5 - B o - RS
ﬁgx;;jﬁgﬁ%@“ GERER 41 S L S s AR R Nl SR
Hiohd 3 F e A6l s T s ol E - IR aTs AR

AOGLPR B A G A R R AR s LS BN e 4 Sk B 5

SR S N A e EX AR CX N - F DAL Rl RS [
ﬁ{ﬁ%$EWMWﬁW’EW%1AH»§&£ﬁm SR S

5

PAL R G ERT B R ILT S FlA R R RS R g

75%

A EEthani L BT 0 A2 T BB F LRI PR B ROI B AR BN DR
£

“’F“KJ_#'W";] B g

3
e
=
=
3
W
o
=l
-l
KYS
e
g
T
17D
—t
A
T
(W)
N
Rulg

2% > FE B R 2BEFLE LW A LA o

TALERA R e e BRI AL T A LM e 23 s ST
rﬁ..%;:%’is.‘féé’sfikfﬂgﬁj%@*ﬁﬁiéiﬁﬁ’@%%E“ﬁf«'fjﬁitéi—B-—**FE'P%\'T'F’J F o5
L T AR P E B F A F AR R R - VL ] R

Foo Flak B AEH R TREY ko TR 0 S 8K

2 TASLITZ, supra note 202, at 25-26.
3 1d. at 26.
90



REIEGA TR B - B RG> W FIR R R DIARLTAR
'ﬁfig’iﬁﬁﬁfi’i%%{% e WA R VAR LR IHED DR e
Proe T g FRERRGE FF Y 0 Flak AT Lp e THEE, T H
ST E- BATMAFE R AR AR L E T BT
RO TR A el V- 2k X MR A
FZI T F > FIPFani: 2 TE iz d | (realrape)°
PR R HE L oenfEiEden 9 —E?*’ém%‘f—%‘ Susan Estrich % 3 7 & %o
ARAGRi BT PR i LSBT args e pipFRT o 4 0
ME A E LA LT AR 24 RO R el B 2 A 8 4
FeAd A L EF AT AL FP O RE S RS o g3 E s ARF 2

Yok SenP R R P ARG RT G AR T A AT

Revgd > B GV 00 R~ F PR R S i o A 3R

FREET e g Exd (date rape)  s2d e a tinfB il kg o d ha 2

‘«3;

FTRALI- B ASFAFES RENREZIALBERY ZREALR
SEF NV EFIMT A LIRS G L A AF G- pRE 5 A RY
BRE 7o AARFRER PR R AR g Bl p AR RE AL A
B — AP b d MR A ETEO R REAES L B
ST ALG o F o BB BT R 2 FHER F R EART AR S
BRFFHEET PR F A

%’L;%ﬁ'l“* BT AL EF LG RS o bAeo F T ER LAk - B

ﬁ%%ﬁwﬁﬁé%ﬁ»wﬁ@f’”#“ik%;'%4%@%:—@*&%
L=

B4 9 il b & ERTE fk%%ﬁi%w%i@ﬁ, RTS8 A

24 SUSAN ESTRICH, REAL RAPE (1987).
245 Robinson, supra note 204, at 631-632.
91



At ek T2 p AR LR R p PRI DRIN LR d LR R
B B g 2 (M heh ) S ehs il Tnendde 0 PR AR
PHEAL T BRI T T 3 A - BRER AR L 7 3 g G
—i@%&’@&%ﬁgﬂ;%m%amgégma&%u%ao

LA SU M BT L 0 W2 PR T e B A kepdain s L A g

~m)

Glder) B E M ERTE S RE RV FE R ITLIMET e harE- B 252
AFERBERET P EOER S LR L nk PUEDET S R DE S

TG R* PR M@ P (R RYEPRENE o F

_2_.
%
d
g‘\
F
ks
>~
S
Yy
ETIS
>~
2
e
3\
N
-
i)
%Z
I
>~
ﬁm
Y
2
T
#
T+
Vv
kg
3
S
ks

L e~ H 54 m?%‘ﬂ T ﬂ]r#:,\. % F 420 A T g 28 246

¥ 3 i“iﬁﬁéﬂw%nﬁ%gr%ﬂrﬁﬁJﬁgﬁ(%wii
T R e A B RN S NG 3 P™% O O ROV PUC e W o
iﬁﬁwﬁifﬁ’#i%&zﬁﬁ 2T PN A AR A hE PG B LR E &
EX=VR O '—’”E‘—t*"f)j*{ JERE LT IR ke LA R R AAGE
SRR EBER VACIZMER R ORI AT R LA ET FREOETR

B FRADER KR ORT A ST B RARFE S AR Tiﬁm’ 7] &

b

RHpMETHEL L Hh? PR AE AP T AT 2 FE 7 Bz
1"
P

HEBAES R AT o AR o & LG LR kg LR
B RES eyl F 5 g R I RERL S RS2 FRELS
BLP (A P HiEET F RATEL P)-
SO B ILACS PAREAT  f B IR G S PR B iR kAL g
PEFCERFLO R ERFEAP RN LET A ML AR LR D
AR R Kk o AR b R B R WAL 2 TR A

B LT pemEls 3 APk LUEE AT L £ R Kk

246
Id. at 649.
7 Lois Pineau, A Response to My Critics, in DATE RAPE: FEMINISM, PHILOSOPHY, AND THE LAW
(Leslie Francis ed., 1996).
92



PRE T A AR RTFRAFET  LRAAEE S T DT BN ERE
B A PR T o TRt o R B iR R IT S R R DB A i g

agﬁgﬁmiyiﬁgjng%$wﬁ%%iﬁ%ﬁ’fﬁﬁﬁmé{ﬁ%’
L R R A 2 B F SRS 0 AR A R EF 5 4
TR pPARDERDRIFT A MITDEF > bldeo dodk - BRI 2
2 L TE L AFPIGINT L Franeken o - B e kend BALFP ] T b g IR

PEo AR i % o oS ie B T B R B T UHE S L - R R

Y

FoA PR 2 Bt R F R E AT AR A ELT T

o BB HFEFAP EBRAT LA BERAR A RBLALA TR
il R T emA 2 2@ | B T T BB R gL R T A
ERRRLSE LR Euﬂz AT L ARG AFE T T RS SRR b e

Mo pode s > — Bk Y £ 9 iR (T F B TR S iE T

‘/ :u)’ m*éJ Jﬂ’\—g r}m' /”"E—aﬁll:' ‘-:5 }%ééljlﬁq‘f’:‘% &—»T”RE ﬁ?l\.}{?’

ERen T %4 1 A KT g TR P2 0 B AR i A0
P ehE - 2L ﬁmﬁ%*rw@ R RrARZ BN AL Rl

FOoBRALEAMHILETRRFS i{lﬁ;%']é‘_‘%'lﬁﬂ’%'l%ﬁﬁ % s E!'lei“ﬁlrﬁﬂ 1‘%% R A
FARTEELEL L 5 RS e 3R DR ek o
Y- peER ’éﬁ MiET Ap ket L 204 ~ (8132 (post-penetration rape )

FIRAL < 3 i~ SR A e f R AR A S Y B F T

—\\
N

%,wﬁﬁwﬁﬁﬂiim&i,ﬂ*@*@ﬁﬁiiﬁﬁ4mﬁﬁfiﬁﬁ

P2y

E\‘,%zr}lajm-’&,ig:‘ ,'?F]Lbélhfe,\_azr}]a»_jg P m:ﬂ%:‘t’x, M#@-‘, ]V}}:

*m\i-

gmﬂ’fﬁﬁ’ﬁﬁiﬁiaﬁzaoﬁé #2 TR RT SN R
-H

SRR ES EESE AL Yals kBN 2R ¥ ) s X S S
28 1d. at 16.

29 1d. at 44.

250 |d

BLd. at 45.

93



>

S AR LGSR A B BRI FE L PE R R R F L]
v oo {5 Al &ﬁowﬁ’f%Awa’Eﬁa%aw$uw#ﬁ

po gl FIRE S ET R A BRI R 5T - FB A
M7 fF AL SAt BT HEA L F A B AR SR R a7
oL api 4 e v AR SRR R 2R e 8 o b

[ER

4,igﬁéiﬂi@%@»@ﬁ%%%ﬁ?ﬁ%inﬂéé?i—ﬁﬁ%%ﬁ

BEtm e > d Wy e iET 2TV IR E o £ A 2003 £ pF o Bl NE Y
BB FREATH T - MRL R

“A person who initially consents to sexual penetration or sexual conduct is
not deemed to have consented to any sexual penetration or sexual conduct
that occurs after he or she withdraws consent during the course of that

: 253
sexual penetration or sexual conduct.”>”

PRI B HRG IS RERR BT IS R e A AR R R

BLE U st W D epFEhs H 3

)

TR S SRS LR e e
%{“J*ﬁm’kﬁﬁﬁﬁﬁﬂﬁﬂ@ ZH-FH T B AR A2

w7

Neg PR FRAIHI SRR L

FTS
i

’ﬂéﬁﬁﬁg&k%ﬁr

%

—N

SHIFE T2 A 3 Rty B R fﬁu: T SERTERE 2 02k B FR

e

E

i

A EP R > R MAFEAT A3 T LA Al
e URGR A=zl b E%%gﬁﬁwﬁﬂﬁﬂ%2@%$%4ﬁﬁﬁﬁg%@ﬂﬁi
ERNFZ O AT ARFLUEUFPEET RE > FILERA IRV RELP

RARF AT B R RS L ES LA LN AR 4 B R A

hd
>~
|
ﬂ}
L
s
e
|
&
o
ET
o
)
(\n
-
A
(.
=

B L F & - fhdne T T

A A Rl o P PE RS a0 E B ?f?lﬁ P ¥ = o U AR T n H AR T A

2 Dana Vetterhoffer, No Means No: Weakening Sexism in Rape Law by Legitimizing Post-penetration
Rape, 49 ST. Louis U. L.J. 1229, 1257 (2005).

23720 111. Comp. Stat. 5/12-17(c) (2003).

234 Vetterhoffer, supra note 252, at 1244.

94



Sp 0 TR FRRT PR LR ead s AT R

W

TR E AR e S ARREHRIAE G ELpaT

7 ERORIALEL AR

METELE T RLTRTALFLA BB G BR AT A

REARAT A LT SRE A8 > {3 ¢ FHT L A2RY BERETY

FoRPRITAELIRDEF IR LRFEL 20 ERE T FhE
BELZHNERERA ,%TQ’%%lgﬂé$%4%%mﬂ%mﬂ&%%

a

PRI A PR F L AR o A BRAF LR LRE LA
B R AR AFHY A RAME B SN I B AR ERS A
I EE A AL REIV S DA AET AR L S RERENEEY > A
Je? BAP ek 4 - 23 € BIRARIg S A kA5 0 F

b e T LA LR (T R ik ]
SRR 3 SR SR A S L S R il R B ol IR kN SR S A
RHoERT g RART A AT AREMZ R ek AR T A DR B IR Y
AE G FRT N FI LA R T A IS BB T R BB kR T
ABRRPETEROZRA T REARTAEIIAFIEGFLI A R DY
& %Lbfﬂ;&zsso Flat oo gk ¥ Len T BE F = (the burden of proof) 4p i -
B AR A Ack BRSO R FEIFRERT EL AR T PR 6§ A
" % 7% ¥ 1=, (the burden of performance ) R '?5 Andrew Taslitz ¥+ % %

) 257

R FRN BT - Bdsan gt T B T 4 (silenced voices o

PEERT A Ly A g T BT A AR R DAY i R e 53

3 Corey Rayburn, To Catch a Sex Thief: the Burden of Performance in Rape and Sexual Assault
Trials, 15 COLUM. J. GENDER & L. 437, 438 (2006).
%0 1d. at 440.
37 TASLITZ, supra note 202, at 48.
95



P BB R By LB drdkAr T A 7 f*é‘.g%{mq/@cfﬂ?’:fh

67

Wit
Wi\

BTG B RIS ek 1 £ %A 4 B RIRE -

i 5

[ie v g BERCE R R TR RS LT T - ke TR B his

—

EER x> @

>~

Tk A RINE G A g T AL g T
L 2 H AR ] L AT e R L A% ?Taslitz3n s 0 g 2
it e e Al iEE 75 4% 2 T2 4 PEk ) (black beasts) P e
AHRZ AT HETERZEALEROBP B PR THITE A DT
bl4c ¥ 2~ B (v % Heartof Darkness 2 ¥ » — 2 19 € & % e F A 4L 2800
RS 1 (EpF > 5 3 P e T L Pl enZb N R AR P F e T
“We are accustomed to look upon the shackled form of a conquered
monster, but there - there you.could look at.a thing monstrous and free. It
was unearthly, and the men were - No, they were not inhuman. Well, you
know, that would come slowly to one. They howled and leaped, and spun,
and made horrid faces, but what trilled you was the thought of their
humanity - like yours - the thought of your.remote kinship with this wild
and passionate uproar.”
AT EREANLEY N2 A F TGN B O PAD R R HE A g
BrHE AR T 2 goi P E B o BB BT e el R AR L
F2T oW G5k P A o B R B R RO BT F R F
Qe ARE DL FEie 32 A S SR FIEFFHITD A KT TP

#
%?‘“Wﬁ%ﬁ%@oéﬁaﬁﬁwwé%ﬁ;wﬂagagﬁ%é4#@%

1=
P
=
™
¥
-l
<H
i

A
3
Y
\\H

1| e 2|7 o iE R R R BT R AL 0 B
FINBE - AR AR ET e L L R R T R

;‘\gf_; {/‘ Bﬁig,v} ﬁ‘—jfzc ;Z‘Q’ﬁ gf’y;}‘i-’?ﬁ"f}lj-ﬁrﬂ:}’%ﬁ\%i \gé;@_\:?’,(';ﬁi

258
Id. at 28.
% See D. Aaron Lacy, The Most Endangered Title VII Plaintiff? Exponential Discrimination Against
Black Males, 86 NEB. L. REV. 552, 567 (2008).
96



BRMEZ AN FHFIAFEG P higE FFE T2 A% B ERE D

LA o mFlifFace g el AFFE 0 &ETRaAFF EHBET

TRT AT PO RRAN T Y EFRF AART A LT EFART g 4]

LT R AERT AP % o Taslitz &3 ¢ /I FNDERR > AR E
PR T AR - S R TR ER o g R bR IR Y A 75 AR

- R e A RT iRy Y kR ER R R
FoFEHITRGHA AR AL A TR TIEETRR K

Eenifd e Flub o § 175 4 il 2 RPE S W jRA BRI 5 4 7§ TEeD

o4

R TP LAFEL AR Ep e P AIRRN S AT A RSP RTEFLIIE A A

c

TR T AREY p 2 DRI RE R 5 L D T F AR E L

=)
i

DAL A PFE o B FAARAT RS AT A FHFens 7
ok fs 0 (TR AK A FEHRE T o MBENE pART A 2B - £ H T

ABGTh LNt o hF AT A FEAPREE LT s A1 L e R

X BAHE MM - BRI P T A A Rt @ lhET 2
ool RrRRA A e SE AL RT L EANFAA EE S 754

I RFALTEE - BHAOUE P8 b RBREFBAANHRT A 1R E
SHE MR iR Al A d RS PR RAR2 B E R
FARE R A ERa T ARE LA LR T TRA DT EE L
POIAEHWUET PO FE R SRR RAFTFTESET AT AL ° e
F A ARG Taslitz3e 2 B AL S DR FIEZRG Ee 4 Ak by PRk
LOERFELEHT COR AL A RFERT AR 2L F R AR R
MET ARG EEERESL IR T TERGA P R T A g 75

By PEERE T LR ANE AT A R T e s NIRRT 4

PAOBMTALAT RS BELEVRER A REGF B GRT A Lo

7

260 TASLITZ, supra note 202, at 45-47.
97



RFPRLFZEFLZ BEFEY i T AR RT L K@ Dol FG
BaE L RL R 2R ARG HN AR fo - B EART b p - 4 FIE
AT @R D R P ARG HRACH Rl 7 LR RETRIER VP RT PR T L
ERTRAFGHELA LI AIFEALF 6250 BT EHIEL VG
B m s F S A 0 ARG BT Al A m B RIS GRLeT e

A F AT URTREFEY g AR EF B ERM A X PTGk
#

Bl blded RPER AL & 97 19 p - RlALE 37F > B4R 21 EACI
B Fe - YT AT R AR E L A AR EE e
Wis e ey F RS PR R TG T I BOE LT B  f

SE S SRR § W REE SR S e R U T AR T R
2 A TR R g o RE T SRR R A AT R R R G o £
ATCRBIP R T R R FIEAAGR ARG BN & R R
AORBTRLS BAFY RGP ER & o AR R RT A ALRORE S
o9 Bk ARG R A AR Y E G A FR S R e R
AY g e R R AR ALY R E AL I N E AL FEDER

FEARY S BeEnT F o AASFEY ol oA BMAEF T A RaER

Wi

BPOOTHEIROGEE - L - B RET T TR @A B H BTG T ?;

HeE PIE R B AT H N 5 AR R By BRI LR

?,h‘(

FUARREE RN AT AR BB RS B DA PR S R

i
N~

hode FaFEE T A0 BT AR DA AL E T Fehg BR A

B T - RIATRE O BB EE AL E 100 T H- PALE TR o BT A T30

BA b FrRie £ 2 FEE D TETREE R P IVRL 3 Y 5 %
SAEREARE R B EL I TR T FBE SRS B

B A AR R AME S PP AL A Ao A HEp AT 25

U R (ER AR R BRI )0 P KR 2009 £ 90 198 C24K
98



A AR ZAEROEET FL A N B ET PR B

k
TE
W
e

MERBREG T A EF LA R o AT AR Z %ﬁf%ﬁi’Qﬁ@ﬂ{fﬁ%
B W EERR - A B 2 BB Y g P E R A R
Rt gt et SRR AL B 3R B A AR A B R AR MR 41 3R e
PR BT P REE A TRRANAZRS, AR DL R o RRISR AL KL
Bagali MuRERFFREA D0 2 70Ut b - BRIER Y A7
FEFP o ALS SV RS EETOPARRILIR A R A
FPRMEL  2MBHET AR R LG LIEET i $r2 § A
R 472 ¢8R e - DD R R b g A R TP 20D
& B 2| ET2 o

FApH i o §a R EI LAk - BEREP A, g424
Bt enB % 2 bdcl B A E M- PFai 1 i‘r%} (Mike Tyson ) M ixZ % » &
Pd fimitid - L B AR A e BREF Y G A BHALOERY

ﬁ&k%%ﬁ’ﬁ—’?%{ﬁﬁi@éﬁmé

s

BEE B B2 AR Ak
Eh ¢ A IRBAFER |0 F Ut LAt g = A PILfRET oy A Rd e

R
TR A TAL T - R R AR BREF P AR BRI p AL

B
%?%m%tﬁﬁﬂ’Tﬁ7£%?%%#‘ﬂ%m,fwﬁﬁxﬁwﬁéﬁﬁ

262 Gim A s (INBE FRME o BREREALE X 2 ) B A4 2000 £ 10 0 7 P A0 K -
26 Kevin Brown, The Social Construction of a Rape Victim: Stories of African-American Males about
99



RORBHILRY o ARk L3 RARA R B R kG AL
PR S LS R P N S Y i

o St B ARG e B RGRE - B I8 Rt ek BBl o
RAD iz e BA BN G g fend ¥ {3 B2 e § e
ARG AIRE Y e SR G 5L AR R - X R
FETHE L B R Sl L BRRDRORT A7 RILG REE A
PReErfr s 3 AELARILFT B FEYFOT Rhop 2035
PGB A o d Ak APFR AR

VAN

%
EHRT O RELFL R 2R EURET R PR F R BTG

BABAL € $Hs T o

the Rape of Desiree Washington, 1992 U. ILL. L. REV. 997, 1000 (1992).
100



$IF NAELIKZEORE
AR RT o 52 Rid 2§
- & w3

B A B 2 % el AR R IR TRPATIR G AR R

HER kg AR R B E B AR 0 1999 E AR EEE P TR
BFET 2GMHHBE 0 AEZOH AT BREFENY 16 T TR S
oo omATEHES 16 Feeh T g Ak o FRE TR )3 ATH T

s hg %éT’i%ﬁﬁ%ﬂ%%ﬁé@o&$£$M%ﬁ$ﬂW%ﬁ.w%

2 B E R FERAP T R B & R

I
FUN
™
N
oS
-
=
3
e
o«
R
T..
;r"

>
»

TR L ARETEY RREd R TAT 6 XTI RMRG Y o Fp T i
gkt FEAER L H AT E - A€ W ST o e B
TP ATk g b AL E Sl A e i R AR R

AP A TR E A ER RS ERBRIPEES AL D DD

ALE R d R T et i AR TSR Y S d b B

s

-\“l?

»

PR T ARG R RAFHE N AT T R A i

ZRATA RS- R hltang TERIRE TR T AL L RE

101



Fd PERBARG PR EFRL QUMD TR > SHROBHET KA L
FRAAAFEF RE- Reho k- RPEF I ELG 2 L pgFRT
Rood AR M FHRGEO 5oy AT QM RACAERE iR 2 1
7 o

PREIFEBRATORAR? AT AW Y RN - RS A Y
Flendf (57 > @A AR LS F O A > RS BRI E 0 B RIA
B A A AR MAR L ) R ST AL A0
R R ek LG TR R A B TR S R R

24 :}Em% q,\—él‘r:”j\ﬁ/”' iﬂ"é’r}#&ﬁ ""l‘}i’fng R#F";‘]“" ’fﬁo‘?@"ﬁf

;m

THlEELFE AR SEEL P e EREEEE SN e il Wi o
< %

PRSI P R TSI ST T T 1 N R
Ly ket S 50 2% APRS R ) o pH TRy 29
Sl E P AAIE 2 o B B R JE 0 R FORAL Sk

Tl F o 4 o f T RE K A BERCFOR A ek 12 o

+
()

BELE
BAPF R AR ET A &2 L ITER M A R ROEL BB T TR

H

R R R TR RN £ § i SR AL ST R J2E S
Pty g w0 HIRE P hH R R L0 BURECA TOE S BRI LB o

E%&gﬁﬁg%ﬁ%%4ﬁﬁgku@—?um$»4E{ugaﬁ?%&i

NS

FELYGpD A A FEhER oS 2 o APt S B Aok Fob S Lok
E R AP R REERATHREME A FAHET AT A HR
F@3aEh18ac R PFFAEE FRFR AT 2 FF A |0
SRR LR BRI 1L T e
pETE gt g b PR L T AL DR AR B2 BT P 2 R R
BE O BREBEFABe o AW LT HHEL G B2 R KALE DB TR

Rodrpt g4 Mmizpd iﬁ,ﬁ'ﬁij‘—é’ﬁ'ﬁ'mﬁ? PHAR O BEHYL I

00 W (0 REES G R 2B ) 454 MAR 0 424K 0 F 790 1993 & o
102



Gl o - Hapdl T LR pod 2.

B LEBAPETTOERERT AR RAPOEE S KA
SR RN RS SR S I S e P e B T R o
BL AR PR Bk Y § MR o B R B e 2

- M AR S R A R A A A RT - A

ﬁlle} "T"\‘

RN SN T8 T L

I Y T RN PR

Pherigaz falr i E

)

FLumpe G AT o FIAGR 8]

#&EL,‘E {S' ’,v.}_t:"i'féff_’ Ff”',‘?_ﬁ#}fi, s § :]‘ip g K JJ—7r g

>‘I\

SRR S-Sl G

BRLEELT R XIAE T F A § 25 T LEMT - APk
o Preimd BEepE e T Y n AY § BREHRDIET R EAk
His §HoBe% o J415 9 Park FAWEBEA T T2 5 7 w7 § 4§ i

Ea g bk

-ﬂ“’w

g 7 AR 4 cndpif e Bt o B M AR il f FeehR AR

RIS LT PR IR f WE L T LA T A AR RRE

PSR ki 5 MR RS g el o A ApF s g

R TS R R IR P 0 S A S P (O

EAEY T M PR FRRAETE G kA L2 B PR e Bl
BEm AR 221 EAR TN Lk s il s B  BRAEAE 2 TR
FPAAAED RIEZF 0 SRS T ENFHRAI T A ORT DT
Pt Tt o 97 B2 Vot e it 4 > B F L T B A MRS

$F o AMMADRE Y TG T ¢ T@oar g T4 o FRA

65 a0 2T (P THp LS - BEEF)(T LK) ¥ 1948 5 F 101 (2004) -
266 Donald A. Dripps, Beyond Rape: An Essay on the Difference Between the Presence of Force and
the Absence of Consent, 92 CoLUM. L. REv. 1780, 1783 (1992).
267
Id.
103



LSRR

b d AL g R 3

‘i

TR T A 2 e R A Bt e SR
B pEnRI SRAFPAZEY 50 TIRINPUE, LR E

BRI GETET 0 LI RETIRANIIE 2R ZRAT Y §F 57T

Y

AT AFIE fum £ 5@y o bl g2 w88 £ F 1885 HLE AP 5 2

2a ¥
Y =S

DEACR SR ACTREARS K Bl AR e s B R A IR AR
BopiSiFi » g ? B A4 A 2dEady c ARE A A p&
BEG 3% WG 3 AG & D 0 PTG IR R
EFGHE > Lh  2HFANEFLEAAL S { 2TERE, 313004

O"Op = )%OFﬁO/v\’éiéf%hiiﬁ’}l?ﬁlié‘O\E%Q%EP%O/QF%)T%;;’

LA At Eamigtip > BMEAELFAGEG CFFA G F
Moo B~ IR A S R A Bt 0 SRR TS - A

LR RELFA R REABARG > DL BFE g B

P

g EHEmRN0E 02 0P ERATF ORI RhELvVR FRY
ERFESSREE PALFORER R AR Low AR AR
Bk o e e AT R
# PR ek T L AR R A RIRIR G T T R 2 IR AL
é?ﬁﬁﬂﬁ”ﬁm%i’iﬁﬁﬁ%ﬁiT’§&ﬁﬁﬁﬁ%$%$7ﬁiﬁ
Bl o Bl A TIRANHUE ) LR AERI AP B
WEEE LG AR BRREF A A AR AZEY Y GERASF AT RE
RPFT AR LR b ey P > R g R A el ko

oA § 226 0
2EH 226 % 2R Fla KRBT A LA RA LR R REGF F 0 e

08 87 E 3 1885 L 2] o
104



10 00§ A2y REERPD - B2 LR R B LR PR L E S

FoolEl it E R AR BERLAELPFE T AF AINRL
AR B AR AAEARE L FEL FARE HESEF KRR LT

ﬁﬂ$ﬁ€mvxfé4%ﬁ£$?i?%ﬂ"§$@ﬂomd%“2%§32
IE AT E_ IR RS F —_Fl'-_ zar;—,u-geﬁf:ﬁ'_—,{ = ,g)g_ﬁr%‘f.%z»;ﬁ-; ,.__artri;;—r
L gR B TR AP A TR HF LA SR T ERT R

TRt R P AR EEH 2265 18 75 L ahrT 7P

”2ﬁw%{mﬁﬁm<www’zﬁﬁaﬁ;Aaéﬁ%%ﬁ@ﬁ%ﬁﬁﬁa

PRI IR G FRT AANARR I LR BRELARE &

-
w

AL o AT A S S il R R L O ) T Rk
FoRERAT AT ORGP AR L PREREBIEL AP
NL@—%ﬁmiﬁiﬁié%ﬁ?@—?ﬁﬁﬂ%{j%ﬁ%%ﬁ%%ﬁ%

N IELEZ S AL RGNS A 3 A R AEPIS £ bm p B EEfESE B

LR F P H A F 226 058 123 0 2 & 54

SEUPRMENER R EIES B R P

LBocd o B LR EEFILIFR § oA Bl B i e R R

T gk R R B 221 G R A pALE 226 15 5 297 2

-~

290 dkdim s (AEEH) (TR )0 B AR AR FO195-196 0 2002 #
M0 g AP AAT > (L PR R L h R S 226 (% 2 BT L LA B 2 S
Fo(r migezk) %598 > F 37 (2000) °

105



= T E 227 i

F oo 5 227 % 18 kg o % 227 6E % 198 & 1999 & 22 W ehiE 2 A
SRR TR AR KRB 16 k2L AT F ol EY ST ET G
A e MESTRP DT S ERLT AL ) P ES o ARSI A2 L 14 K
FARBIOKRZ A FAafpaprk o SEARLEIBEHEFRER 202 2
G Er 2R B PRBEES BEINATRZLIE I RL @
BEFF ok P ARAD S 2550 AT BR AP RERT L2 f
BIELP 2 F RBfEAEY o d 0T A E L ehf fi2 FR0 ATy > &
PIARE A R E RS B E R AR Tl R R A & e R KA
TARASE A2 P42 B4 L2 F oo i g 201 16 ATlAT &
Efg2 phovhs $2br kK orh ReORIAL e ZRA G PR 16 R G AT 2V U
e d £ %3 5 980 GRR A A T RIS 16 EE 0 2 WK SRS 16
oo d A2 B R e R AE e Rk e FALT A S 16 R0 TG MR T
A A S AR e TR SRR T A2 R A RT R T L A BT A

BA o - LA AT A2 RS PR TSI REG > 2 RS R T

® o~ Ak 5 228 i

)% % 228 BETIF EHLLARBR R [HN AR T K4 K

«}

~ PR ﬁm»g% P EB SN H AR X e B R R
IR E S o 6B ) SENT RS (AR - B
PedFands o B AT W enfR A AR T A AR TS AR R R A
%ﬁ{ﬂ*ﬁ%’%@%¢%4%?ﬁjFi’ﬂﬁiiﬁﬁﬁjﬁﬁgﬁﬁz
o2 efe?t s ANl % g4 o AR T A FEPRZ B A hei et o 2
ﬁi‘iﬂﬂ)iji]&ﬁg%;)gwa(ﬁw,u_P,siu-r) o AN chrEHF B EGE T E

BN R R4 R A I R R A L R 3 B TSR

106



Wi

SR AR - B hk Lo f B2 K g5

oo BRI w R ELL R AE S o

1=y
’
W
W
N
>
[\®]
(O8]
©
£

A E 239 FATL T A 2 AR e ENT G HA - AAPR
ZoAwI TR ARIAARLTHR RS
BAEY AL 2 RIE et o B3 EAET R 278 pr T
fofe 2 2 dpkor 0T G WS B F AR e RS0 AR AT
A EARFPANET 0 F 289 F 5 - W R E FRAR G ek T 2
2 PR ES HT 2 frik I RSl 1R SEE U s R
R 2P EDEF ML EE LEGE, AT P PR T KR
ik efnin F U 12 0t db & B GERESGR D EE o RSk L SN B bR
CRRAEAL AL AL B R A 2T p ek LA AR < 2 T

DA HE L TR G o F g W RA R A 2

Grienf PBLL P FARZ S B2 Y AT 0 & et ik
BALE B 1Yot ik € b 1 T AN F RS T A fe it T ok s
P> A MR A R A Fn i R o PR AR LR 2RE
ik o 2 ETREPETE REDE - B EEE - FF

TRAAEEERAZELTAE 2F FARMREI AT N EAAE TR R

BAALE PR H iz E o MMEALE hi o M LRS- R AR iR
0 ERSFRFIRDD GIL 0 o JRIIFE D - @9 o5 2 R inicd G

FzH AR TP AT B L RN

2

3

' %023 & 2|25 % o (http://web.nchu.edu.tw/~hftsai/downloads/course/library/ 1.pdf - {4 ;i i
p '2010&51! 200 )

o Fadh o (LFFRT) T aME 4w T 17-18 02005 & -

107



FHARDBZRAZ APFTUARAGS BEG A8 5 LHEBRL _rm;d;!r‘u;

FORT ARG Rl ﬁﬁw%nmrpfhkm EHl6F T T AR

|4

LR T R R B IATHTOE 16 R 10 LEP R T MET TERESEF
g 28] @ 28 TRATREE b 1 o g b dom 2 AriE o B AR
ﬁ%%?ﬁ’ﬂéééﬁﬁﬁ%$ﬁ4${§iiioﬂ&’ﬁ%ﬁgﬁ’;$

2RO FA VAP ¢ D ELFA S RT RS o B

-—\\
N

21 % 229-1 R T e e ¥ 221 iRl A AS 18 2 4 Je 227 iE 2
Bk—fg VR F I e | AEI MG A EZZ A Fare s R e g
AT P S ARk BEER 1 L ﬁ&?%-mé%
Emiiﬁmgﬁ%ﬁ’mééii—&ﬁéi?uﬁiéﬂf LR

BRI R AT 2n AR AEMmEE ] 2227w

WEEARLGEL R AR LR FALRT FEZAD LS EBTT
SR ARAFER AL SRERBEZLLE LR, P AT AT BT
et RS B R g o ket dem T s A BBA R FT o L RH

FORER L g L T A R AR R A AR S RRT A
WA HURT AR R RF SR AR RE g ¢ FuE e 9 2
2_3% % 221 iE v 'J“f TPAR A addr 2R 2B Ed R RiE @ nl 3
€7 G & RERR B RS ERE A T AR TH e, 6

K

—
¢

FA AN LG (i d o i r i TEFE Ry ) B2iE

Farh s Baeig s 4RE > 209 £37F 5 199 L7 » F i !

TR GEAEE T AR R 2 ) (LAY 518 0 F 77 (1999) -



[~ 388 &4 " 21 pigr oFdz 2% 221 5% 1 BT RA
AR, S R FENER O F AR IR RTFOFRTH AR,
RS RS R R L S SRR e e ]
2w o~ P B AR BRI A2 M A TR e A A
24 RRT A REERER PR 2 TR, 235
Besbkik 2 4 > 24T AR P T 0 Fiad B2 EF LR 5

Hik2 FF 975 e~

172 % 221 % 1 38 2
SRR

°274J

BB BRI 22 RIERG ME e o §

Eeig A LR

E

5]

e
Rt

ek

T AT AR sSCESIE ST

FTRN

g T

=1
iy
o
iy
=
gl

$4 3 ek i

FAE S 221 iFdE AL E kg ,njgui;;dﬂz.;;u AR
R gt TiE, Beeh TR VBET R TREY ¢ TuE, - @R L
AL FE AT LR F2BRFE gk R T AR
B FS B A TER e RIS 10 LR TR E 03 2
BEsrimi - BN A2 PRI R r 2 (L 0 2 v R
2B PRI A B B A2 P B IIP L 55 o H o # L | Bk
S AR Bt N L IIE S SR R e S I |
Lo Y A T R R o RIS 221 65 E AYE % 10 (5 ehig 1 2 d

pES T;f mr B AR ERP

K3

- P2 ko RAMET PR Y S g o

,T»u.;at RITFF ISR R BERUHELERLT

7499 & 199 BEA L] o
109

LELHA R ERALRT R

BEVETS SINE ET RN



e

B~ R 2 0 TR A FUES JOF L F . B EARY 0 R A B
LR RBEITRRG ek~ Pl AR AR B R
FuEA SBRAFE . BB A EOE Pl e TR T L sk s P
W Tk R EA R g F AL 20 S B R s
thp Ak o p AEATREOTER LM g AT U T A A LR R E
PP ESIHD A PHE . E R T PREREE T AR p B

v

it kB P AALES T o BB G T

\

“\4—

BB AT e E AN EF FEARMITL AR E LT L R
7

¥ 221 % - ey TH @

(rei
W
ot
&
=
(\x,
J
pe
=1
ETIES
B
<k
ke

20 E RO R W BT R 2 5 ke~ 36

¢
~3
S
bo
%ﬁ
il
Y
|
P
FT
y <l

ARE TS AMERES AT A LEEL G E A

Wi
T
pas

%’ﬁﬁimoJﬁgﬁéﬁ%uli%ﬁg’RQ{iﬂﬁﬁ%4§Fﬂﬁﬁ

A R - R X ET IO AAECTAS A T PR BRZ G4
Hou B pd-A % sg R3Sk b oo T2 WL] T LG H ’%fﬁifgﬂ’rz{
ek~ Tapg g B s A G pRE R R Yy ) BFMREAS > &
—HF R T O ME AR B el Bk Bz 7L 0 B
At wd BiF > adrdl A% 2 A2 REEZFfe REFEHRAL

DAL R M o W R D [ P 0 H R AR A B e

7B B EFR90 & 53 3439 BLA K o
7O dkim o (3B 4 4 4 EOPE B )0 (P L EERE) F 518 F 30-31 (1999) -
110



THEERE CEWHELHE B CRE B A RT o deofe
FRETHR/PIL o A ANA AP T L R ARLFLL T2

AL TG AR O A2 E TR F 82 0% e e~ Bvbh o

P AoER TS X2 HRT o R AL BIREEEY 5

%:
e
(\x,
<
«
A
e
o
¥~
i)
oy
/‘.‘

- LA LEL o FEAF O OAL LR
FERIRITEALF AP EFLIE S AYE AR IES &R
B2 R R 7 Bk A TR R T E AR T A A B GE > TR
Bk B2 (TE o AT A F L A AR DX DR
2T R 2k o~ BT L 2 Ba DR o miE o dp
d g A FERLFA MBI AT AT Ed A EHE B

o2 BFTlap e PRAAGXIIEL N EF LR HIRT AT

Flpt g g A M G AL FEMGEp e

TR ) A sk 2 Lttt o 2 B

MERGEE - F L2 0T 2 BARLFERER DT A e R o JI
el § ™ Jiﬁ’ﬁéﬁiﬁﬁﬂﬁ%%ﬁw%ﬁ%\%ﬁ\ﬂﬁﬁﬁmﬁﬁ
GE oG Lo Y FIRM BTGB Ak A ¢ e Gk e R Ry

5 Kk ~ Bk (T

E I
14
¥
~=
-y
)(‘\
i
e
£
3
!
R0
e
i
o=
el
A
1€
a
EIRS
N
R
o
\_\:_

Fed S XGRS PUEFEL TR FRENE APFLERY T A
R A~ T Bl BRSSO S B TR Aok A PR AT U
i ’ﬂ?fér%tttba%ﬁ?&“%ﬁ&i’ RAFMUIZP LR AEZ2EEAREL? 2
P APT U B ET kR LA FLANEL IR A R

LR R T R iRl SRR T h ki B 2

7798 & 2 2949 B 2 ¢
11



MR RIE G FRESE S 0 NITAAERT A R LR
B

1999 #hig2mAfip A FRAMIFERLT D E29 22k
FoERBAF T 2w kg ARG AEFF RO R LR L4
ARG 2 e bl o ASEEAE R 10 B MR R o BRSO &
kg F ) TR EF A AP RT AP B | AR etk
2 aTEBE R AR it BlAe B HIEF B A LB M dE N 8 A AL ,;T‘ﬁ,
- e AD T BRPEITH T o RipAEF R B A TR .
SeAE 2T ERERTELATLIIEED A SAIE o ot — KR Ay 227
% 1 %27 MAs 227 % 1033 (IS A% 14 &2 F 4 A M E 0
3EM 10 # T A f E TS I R K E 16 Rz TR R R
75‘ v Ree T E LT P A o0 1999 & S ¥R 227 iEenid 2 E o ke i;‘éiﬂz
BREORZEEL T EET 'ﬂ""»rkﬁbm%\w’rﬂ‘“)]%;‘i{ttﬁiﬁﬁ‘ﬁéﬁ?ﬁﬁT

BRGNS B B T 2 im0 e kg A & 2

N

FP AR g SR R AES R R Y ek R A BT LR
AR 2B R PR T R e »‘g,:i‘h? MUBEEAE SR EREY 0 2§ 227 24
kgs?»#kxf RS PER LRS- A R pi SRl T Cl TR R PER | g

f e # 16 hu T 2 4 Tgl s 7 B pioma § Rkl o R

'k
N
_ﬁx_
IRy
®

DR LR AE GG FAe kAT AF R R e 7R AR R R L
TR AP E HP gL 2 R 2 A a2z BT 9
FRUHIE R A GERR A BE R F AN A2 BRI AR LT A
Tk o At e L FHEORL Fa WRHE S REASE L 2P

AL ZMEFE R » R PMARRTENP NE LT REASAEALTE YR

2 ArodilEsaEoE s (T R ERE) % 218 T 93(2004) -
Mo (IR AR AR 2 E R ) (Y RMGEE) % 108 0 F 22-24(2003)
112



|
i
P
™
by
f
g
&
(ﬂ}
F_k
&~
)
e
lj-
poass
l_
\;‘:n
s
(dm
™
~mbe
e
3\
533*
\3
4@5
ok
%
5‘“
&

FPR2 - ARG FHF A GFReR BT E & K- ARk hE S A
2 A 2 g A2 A B R LR E A meg ™

F b B TR h A A T A AR eh: 2B R 2 EE T 2R LA
Loni BamER s DERARH P HERERT AT R LY e 2R
Bg R E A A G D R rE A AR PARSRGE L

ﬁiﬁ%ﬁﬂ%ﬁé?lﬁﬂﬁﬁn%&ﬂ%’éﬁiﬁ2§W%§%§?ﬁ%

LR BABOFERAT T AR A AR Fondh o pd A1 RRB TS
FRILBN TP ERpPEEES PR A 22 R 23 i 2

AP e 2o i&{:&é—ﬁfi%)ﬁﬁt WRip - o - R4 PR

&

AR PR Dy B e AR FENRBALADEFLL
Poipfhi &E"Lr%%m‘*%f{* PR F A T ke T B {E b
BAERERIH-HF T E; Ae B KRB EMSRE - REMEET
jgﬂki&{iﬁ_{ﬁf«'f‘ e B oo IR A d 2D Beraken? 2 B EEY
2o RPEE P R R g LR R @ﬂﬂmem—wvff
AAEAEF - Rl E 0 o SRR FIGER R RGOS oA R
PETERMG - AR Enigiz » LG A pd A1 anz A
L a KOERE - R RA AEOME - RBEF 2L T M",ﬁ?ﬁ
AR ¥ - 3 R ArA LIRS

BHFEG TR fEo F oA At

',‘:}_,L%Fﬁrp\—:' fiﬁ)—‘i\‘J ° ﬁ_“‘é‘;ﬁ_ ’ Lgvﬁ—:mifgﬁb—:—d B {/ F\: "?}\m’ Fli H o oorik

B0 e b s F 240
B v F 33340
113



PESE LI
hY i A b E B d § A peo B0 L R o ik E
K e Bokf 0 R L R FE T RS BP0 g LA R RET R LY
&ﬁ?ﬁwg@ﬁm%»gﬁiﬂgag%gﬁﬁﬁéﬁ,ﬂﬁéﬁiéﬁﬁﬁ
RA e S B AR - As s B2 AR S R[BAR TR R o A2 hig 1 o :T)L

:@EP%?{%?Q;&%@;%& G EAEA Y GBS R AT A R R

i
&t
>_‘.

.
&
e
I
™
I

t,

w%frﬁgﬁ%Awoﬁﬁ‘ FEF LR e By

Ao BRENT R A g o ARG SR Y g S e 4 R A

5

+

nf
e

%

NEA
=

e

Fed o e e WS B g 4 BB AR M R ST

T
I

F P A AT Ak h P G A SRR SR L AR M N2 E 2 S

P AT R R T RARR S S BN R T 0 4 F M R

Pend 3 AT A i p R T ARBY ESBIAR o kA FF I L
S LR S EE S S R LR S R L L EIRE ik
PRALAR S S E P L g 0 A R R0 1 S K
R LS - Rt SRR A BRI D A AR T A
FemTAFFRALFL AN T o Afrl i A A FTEPREERTEXK
AN EAEFESM OB TR R RS R VA E T F AT R
TFP AR B AL RF AT AT R NG 5 A SaRfRp d &
EEIE WA R E S LA S S R LT )
D3 A AR B RKE L RIS Ko Aok 2 R B g

ENSEILA G A A PILfRE 0 BB E IRy B F FU AT EF S A E ik

RE B GeEE TEF B AR iy o BhETII RNk P

2
0
’

W~ Tk BRI BB - o F AT AR E P TARAT AL

R BPE S VR ST R AN FURE T N TV R e
114



o RURPET A2 MR AR RAE LR e A g o P T L R
E R LR NERRIE Y v i SRl I A
S < S RN R LR R S SR UEY R LR RS N AL

Fhik 4 M ETISE R € hit 02003 £ 2000 & 7 & BT E @£

AT A S

FES £F 3 & i
2003 4883 2004 5207
2005 5739 2006 6602
2007 7703 2008 8521
2009 9543

£ 2003 E£ig 5 o F EE BT & ,ﬁﬁﬁﬁs;;‘%i%%r_ CBEF SR AE LR
AR R R ATAR RAREE 2 BEGRE A AR AL kG HAR G o E
Ao TR BB AR Rew b B 9 5 fﬁ,‘iﬁlllfb—%iﬁf{’ﬁ i ok {/‘«.ﬂz
G SRR R ALY ki X PR A R el e 8 ?
) FEA PR ARG gy QAR P2 B LG EF 1999 £ hig i A
PR P g B TR S g T T RIS 2 BEF S E R 6 F e

We  HHARFTARPRPEFTIHY »ﬁ4;bggﬁ“ﬁbgniﬁjfy§g¢r},a-.jrza%

E”f"#d ﬁ:zk‘i .:“\I/‘ °
Fowoa ARMEDT L LT
¥ -3 AEREFY G

AEMEBRA 2 DR AT RS Z S E S &t S AL M

B oS A AP R ABBTZEY DT LB ISHBAER (pd AR

OB EIROTE R S K AF Rk o
PN Fen fe g 4 _%E? BEIPsAR ¢ AP TR 021 08 EH BT F AL B M A
(http://dspc.moi.gov.tw/ct.asp?xItem=2336&ctNode=776&mp=1 {5 i o P 12010 & 3 » 20 p =)
115



SCER TP C TR SE SRS ES LR L ey S SR L
B 0 TSR AL A B TG ES M e 7 B @
E S AT L] L o KA R A (IR A K A Al B i
BRALY AT K2 JLR LM N e G enfRf o BI A R4 o 1

A %A B G iR T A ARG S i RA P B s LR F e B H

B R A £ TR 8 R A A PGRT R R 2]
A o s AR A T PR R PR A BEZF
PO ¥ AP RTHEL AN TR R PR TREF L RT
ME[REBORT AEEFELAAG | ARSI PR R RFARARZ R
i g g2k

AT RHARZ D LA BRI FEFTREPRAP R 2
B Rl o R SRS L IS = SN TR - Y ENPIE - G S e ) £ 3 e o £

pakiz A5 g o SR p RS 2000 17 1 p 3 2010 # 27

Vil

28 p oo EAkd L Ty qufﬁ*zT;}r"ﬁv‘“r A R F L Stk

—

£ 1014 £ 245> e R 2149 £ 5 AR E 2224 4 5 gt 5 2 B
FERRATF A E P A B end i e IO EN m B it > 0w Tyrdgd g A
ARG S BT RS SR F A R R LK B Ao AR A2k

PIAGE A A G R SR s G 1398 F sy 25

W
fis

"\
v

PEPRR S 1738 s m %t b A w5 13.79% ~ 11.79% 01 % 89 T AT Lk EH

%g 284 .
A 53 .

e e L Al nE o
SRR S RIS R AR
T wERFE(R) R (R) R FF:(R)
B R 1127 & k2391 & k2224 &

BRAF o [ ZRFERAF At p ALY o D AP EFIVRD A
L o
116



A (Ao A AE 13 L e A 2428 Aokt AT 08

I A EEE014 | g A P 2149 | g A % #2224

EN EN =N

A | Hd i a E R S e RN E N S e R

3 BRI AL BRI AL R FEA R

B | 241 ¥ %0 485 & %8300 £

A | A A A F AL 30 dek i A AT AL 20 ek AL 2 0
k=S A I W I LR O S O = A I R S K = =R B
102 5 232 4 127 &
PIdpiahice | I gk FE P Hp kxR
#1139 & #1253 & #2173 &

& | &% % 139/1014=13.7% | &% & 253/2149=11.7% | & % & 173/2224=8%

L7

L

;%’:
DR ERBAZ AR AR FAT R SRR 109 B B s R

141 B > 5@ #2173 B 0 £ 423 B2 888 & % 242 75%) » ‘517 > 3%

FEIERRORROLT BB A GRFR AT A B L T p s
MG 2NEFDOFERPTFTFRAT AR 3T FE T AR
HOFIER L 47 B G R LR ST A TR B 64k

TARG 5 -FERIFE MBS FE R TARIAFTRERL DT

5=
Rl

PEERHNEF IR AL E T4 WL O R e R Ry

Gt 83 B ek a ¥R At A Rdpdy O A s kb 7

117




- 51044 T AENEC P FRFRAEE S ILE 6 3 SERY 27 A
BRI 3T REF FREREN G ERREAES MK TR

N + .
YS\'TZ\' .

T
S
=
AN
~
[E—
\O
(98]
[
[\
—
~J
(98]
[u—
[
N
(8]
[E—
[\
(e
[u—
(9]

14 29 12 11 16 48 9 53 14 10

<l
My
e
NS}

T
™
[\
[
[e)
[E—
\O
~
[
[u—
[E—
(0]
(8]
AN
[u—
(98]
[\
[\
[E—
[
(@)

B |8 31 67 22 34 51 113 | 37 106 |45 31

bl 2% [ 7% [ 16% | 5% | 8% | 12% |27% | 9% | 25% | 11% | 17%

(s
I

-

F_*

Pk TR i A Rl N T R R
B

)

%i%;’ﬁ“’#ﬁﬁﬁz’“¥%ﬁwﬂ%wx%m’%

o
e
b
¢
Q@

9
N
ﬁm
N

“

'F_k

R

.
AN
L
[

N
/\ \
i\
S
P
£
L;n
Ay
‘Xu
i

L] J_HLF_LngFKq\,z F s

PEAB B AR L P A R BT R R SET TR G MR B R

2T B LERT AT LT HA BT TR AP F6 oo 50 K%

R LT ﬁﬂﬂ_ﬁiﬁﬁﬂv%‘ﬁw o AR T B R A 2
AR P B TR AR T hE R R XS R 2 g e f]ﬁii’ @
TORFAORATG - B FHRAGEL A AL AR EF S KT R

gt o A F RIS > BRLSERT o G T N FREFRTLAEL -

“":.‘

BB e™ - A3t - fmRta ik oK ERFL vl

e

S B Bl RS ET oA R S A f’rsﬁz,g\&s’ﬁt;i@g,
a%%%uﬁ@—ﬂni%%*%ﬁiﬁi¥’ﬁ%ﬁki?

ﬁﬁﬁﬁﬁﬁoﬁ%ﬁﬁ%ﬁ4ﬁiﬁiiﬁ%Jﬁiﬁ%ﬁ7’{%ﬁ&ﬁ%

85 b

26 Com. V. Joyce, 415 N.E.2d 181, 223-224 (Mass. 1981).
118



RS EAVEE AR ot RS S AR B e o
BT 2 R A AL A FE R R 7 Aok ANE B
BARL B oA E TR L L AE Y RE- B A F L A P 2ok A
VEOBPRRRELEERSET L PR HA AR RER?FROW
B B AmE R FBF S baed F AL AT BB 23R PR R
ASPH - BREFLEE > Tk Mok RESBEHF IS LD
BEARY »BEEG L0 AR FOTRT > RITFFTRIERE S DERAL
WAL 0 ERE R AT A & T F AL 5 £ AT e
VP EOER A IR R BEY Sf ABd > AR5 o - Baa kg d

F LI A s TP 2Rt R B g d > ARG F et E

A e Fen@d > 3 3R L2 PR SRS E T &
WEAR Y A BhA [Jep |45 0 KRR d o A AL AR [hE R K
AnlEwmt  TREABAPIZFLIER > » 87 L2 e AR FER

P G Tl @ £ IR 2§ BAEG P  § AREET R B 2o L ke

-

oo EAY LI o B GANEGE T ERAF S Rl ERF B T A
LG sRE IR R iR P hig S P RE 2 AR R b R

Qﬂﬁ*ﬁi%ﬁéﬁ’ﬂW%?uﬂﬂio

El

3 SAERE F A - R R G R TR 5T AR

i mﬂ}% ﬂ&?%’é'm g}‘J,-’Lﬁ ’;H:ﬁ:: fﬁ,lj i—‘gf—,—/#)"ié,\*q— /‘ éw )-J]TL"#' 9 ¢h

3

\r;_ﬂ
ey
s~
i}

%

"W
o
I
w
)
>
“%a.\

FeHhSe By KIS ME~
Baigdad R kg FURE 7 S22 o ? 2P TR N DBRE 2 RF A2 L
FRFFZFMEZPOBE > FF LN RN DY A RN | BEEET

HAHE o AT FEEGER O EA LB L > sa PR (L e
119



R Bt RABB AF T (R AT R TR s g

7 LFE- K

“'*

PTG A T A SRE A T 0 B3 A i 0 B R
P AP R PR A e FR L EAY S TR LA gL
TR RIS > TN R R AT ABERY REPEE A
W gm ey e ¥ Lm A a8 d sk et 22 E2F A 4@ &
PG P2 2 AIRARET R AL T R BRI RDIRE
Hleena4rr k> B F BAHE B EBN AT B2 FH L e b R

“EEPFET U FE A2 DA AR e R e TR A G Y B
FEHUPE o q A LAAEFAEHE AR g B e A - < RA
porb s FIS R E A PR E AP AL R e ek o itk T o
BPpAe REETF A FARR DL o A A REHERRG E A

TR B A R PR _rﬂifu{;‘é T gﬁ;@,;’q;‘i—ia‘*ﬁi&% Bt OE RSB T

W ERDZ AE R kg o F A ARG IR AT F L e ,T*u# ¥ i3
Bhe hET AT AT APEEL A 6 R A6 LT R E

R

2. BEI R B g G (2

M g bR ke T GHIGTE?2E R 2P BAMEAR
FHICeiiT o F o ulRr e o LA koAl g st nlirg £ 0 ke
Bl Flpt s R - el amd o Bh R £ WA EFRARS SR E G AT
[ iz T 18 4] 7 ¥ (Rape Trauma Syndrome) @ & & 23 > AP # 2 & 32 8

Fo BRI ERORT A ATFEL G - B AR DR o bl
120



)‘Ii\

WEAEEIEF RE R DIEBRE S XAk IR A B HF Y
o AR FH L B kPR AT L ET e LR R gy
PR ARIDEAL G RS R TR B v R R S - L PR
FBAOAAT D FED G UFBEFAAGHRT LA T R F g
AW FEE AR AER TR A RE PR FILRDT A TR G
l’l’;rt—‘*'f“iiié 2B Ao B E FA P chf w3 4R B e s j’rsgﬁ A=
RfFH- o LRBE AR A DRF] ARLTFZ 37 Fnehdo 35 5 4 Ak T A
R RA R AR GBI g F1S G % S e d A PR R R RHAT
EAARAIY SR RERTE S AL T e LR -
FR T el » AR S iR R R AR AR T ART 4 -
ERECE PR AN SEIC N R R IR ol Sag) CRE R Sx i g AN |
PRCHA N G R LA AR R R A AR kAR S A
B R GRAR RAR R T F ARAETZ R PR KU R s o e 1Y
I e G FARE - A PR RE R E R R B L apth - R[12d JE2 2 A A
UGS T —m B v = BAp M ARy 0 2t b o R R R B % T
AR L VR XTI BE AR F LR g B - BT
KRR o B B F S N o BRI fhE e B ETAT Y 5 4T
Ry R AR 3 AN RARRERE N : R e Y e RV ol L
Bl > FEAPAREZIEBEY DY FATIRE G O URE R EE e 0 T
Ppoit o 2 F A duld §AfE - AL Erauld > V- BAEML W

R

—‘g ﬁ'*r»"\-gm

b
gﬁ:

—N

ML BEm BATEd > A R D AULd AT @ R fE e g iF

ﬁ\l

4R T R R e g F R R RN B - fRenkor (v o f §
CERBEILDER A BL AL AFHERY PR B Fe fRE 0 E

B FF Taslitz 3o s A0 F A 2R ETF 50 %55 FARFEETP T 2FF =

7 Susan Stefan, The Protection Racket, Rape Trauma Syndrome, Psychiatric Labeling, and Law, 88
Nw. U. L. Rev. 1271, 1319-1320 (1994).
121



(the burden of performance) » #3} 1 iﬁﬁ*’uifﬁ peafEl ey g iEs
aéﬁﬁﬂ%ﬁ{@i&ﬁ%%$&?7F°*?m§’%*¢%‘§ﬁ¢$%
- BEAVPLFET I AT A REAE 3 A R T e g

ﬁ._\_ % ,:]ybg]/%}g,ﬁgigé \/f%;rﬁ/?}t%" A 3 Q/f/ é\,/z{r%i ﬁig f"/ﬁ(k endp &

Y

ﬁ#ﬁ%ﬁ\%%ﬂ’Eﬁﬁmﬁﬁaﬁ“%’%ﬂwwlimﬁ FERY A
SRR AR RPN SN TR LA L BN

L7 AT A3 L e ST BRGNS F R A £ RV L ue s

9 17 5 2GR o

I R PR

[F6]-] 57 8 225 90 # 255158 5zt

CRETAFER

(P9 aA®(TF)8EO! OP BLAOREF: 2 0% ORI} F » » &
o4 ® A LT MBI G FRARTF B AAO 0 T A e B H
3429 3 04082 O taffe™d > 7 § pippd 2 ¢ eided 2 g ud i3
OHOWORMITT T F2 L8 B3¢ §FEFO N8 EO0Y Op F 2
OfizF > 7 F B R LA O0EOFEOHRO0% AL T 407 § 3 X ikKIF
oo ? F T RRA3® MBR O ARFEEL S T T TR O30 Bkfl
FHEOLVFRERT A 200 AT B A SR
{7 F T fEe A2 JRARA OF B4 O FlRugs
"I TIHOFEFHE T T ETLGOFOA T OFFERN SF 7 AR
R R RET 22k, AL gt TO 24420 4 A8z T
AT I R A2 AR A FRTEEEYE ey o LR
OfM2 GO > 7" A9 L & bl ? 2 WB A2 20 2 O824
Zo O RErOAAAF EOL ARG O w4 > B3 L

- BB R LR EE T LFRE L b EG 0 2 RS & v
122



R4 ™ 9

(s

FHRFL o fhT A
AREDTHBPEFE T T T P LAARIEF I AR kP THR 5O
Rrizbfe d R O > Td 7 L2 SR RIRE FRRWARE O % 221 5% 1

S S VIEASEE 2 A

= ‘;f,}t4 ;3’1
(a2 7 L it 2L ASPBRZ T RAES ek Bk
AL P o Sl B H AR 7 S AR R T rd LR
PoREFBEARALZBVFIAG1IESF AR ARET L F S o R
PR TR - & uwm e fo? L F i s o
Z AR AED
[fseitsn 100 28 24 s @ x;qu'%‘fﬁ)j*\,miﬁéwﬁi v AN Ark & B

3 Rk L Af%ﬁiﬁaﬁ%%%%{éwi AR T O AR HF T

Eﬂéﬂﬂé%%’@%ﬁﬁﬁﬁﬁ’@iﬁ&%im#’%Uﬁﬁkﬁﬁ@@
WAk FlE A S F AL T FAT D FHERA G AL TV

AT B SRR G kAt fofr o ¥ JRIRE g KRB Y B e sEAL
&%%ﬁﬁﬂ#?$§(%?@1Eﬁﬁﬂégéi?)4§¢ﬁy¢—%§%
TORpA A R FIZ AL AT o RE R Rl (Y
oA 7 ) AR A RN D E 0 AT AEAL RO A e
TO A O ABFIR AL T S D F o B Ao 2 B R
A e Bt L0 0 RE AL IR ¢ AR
j\ﬂtfgr;g_;\m% Z R85 2@1\#,;\1&4&@;\# B T AR

\\‘ .

44

(=9

TR RART S0 AR R REER I 0 B RARG F R
123



PRl EEBARE (BRI ieRig P S L Rs > EEE
BB ?) A FTARAR S ARG KR 4 2 & A BBl 0 T

.,

ShP- Lo A4 k> AR 3B BFT I

b

L

%

o (EFR R

—N

$?)

—N

=

A -

BT e T GEE AR FRME L FERT - 2 Ada ) AT B R

\T

&
&

[

&

RS KA R R R FIE AL AL G L2 L e kR FTA
/7"6/%- ﬁ'}td{ \:’%Ff—, G‘];‘;Z,}t%jﬁl,‘z’ﬁ%#g—,@j\j\, Z{}t—l RIS ’ﬁ\:%;‘}“@‘:“'?}t
LD BRI ART I D 9i\.‘TJ-bL33.}';4_§,| Btk %R R AL

AR BB AT AR L RRT - FRRA KT AT G T 8o

TR ERGEPFA L
(=) 3% % h et dfe
(ks B2 BT OAR C o JARRGT 100 2 ¢ > ¢ hpbs By g -

PR ORLA T AR ES T ERF AT L B LR 5 B

R R s L en s L Ry S B LT RN g A

b RIE AW EI 2 AR e R AN A R SEAL R MRAL S RALIE S 2 ) iR
A QHALIRE L O BU B W FRE LML REAF R L DM §
LEC A RPT T Y ERA G IR AP O S BHLLET T
R ERE P B A R F R S AR ) 5k 3 A R

RN P ORFF T EIR SR > AT e %T},,, Gabgp
B EZ 52374 AR~ Bl DM EBIFR (T HE R A D s
TE2ZF o wZ A B g RFEARL MR Bt  E A LD R
LA FELARSA R s d R e ¢ 100 R EE 0 X T
EALPE > FlreAL B0 4G EGEM 2 e RIA O £5 5 BTSN 54
LA OEM A% > 23/ A TE I mAFT AP R B2 SFHFH

<)

FRpd AL ERIL ) HRHOANIA L vt X b R4g 5 2 B ¥

(re
‘T\
N,

P A FA N EAS BB FE o PERE S e £4 P T 4w



MEEAEIRFAEI I ZF X h 0 2L T A R ORALE TR T
B HGE, LB TO 2 A Al F 2 TEF P A2 T L g

B RS T A% A ERA AT SRR P T L L

FEMEAR 0 X EOARL T i AT & i ORALR AL & H bR

2

*EEAE S GRS SEAL S TS BN o R Rl R @ i BB R Btk RAL AL
ALGEA T LR A AN AT TR AR I E O R A R R
WA AR B PU AN RS P RANF TR ORL R
A3 2 A RANTEY L R T2 A L2 T A Bk T R ?

BEFH G E AERY RAFAHIR AL B R A A G

(Z) 2FAAFBE L 28 BT B LR

[ A 234 GAaRR S FPALEAFLFA NG RAFEF L
MR ERSAMG R ARRIIIIE AR L AEREZF A S L Tl
FHFAF AP RN FA R ALZEPA IR LRAREFERIRFLELZ
Lo HBEP o FAEZFANERSKE D FFERLFERE - B - F
et b anif 27 AR FHRIHIFAT IR 2R om 23
AEFp e hEARS BN AP AR RN TR R RAER O ARLE P T
FARA AR B o T A R R S R 2 A F] G
He nFmFigoad o BATF o B8 A FE EF R REFA L BEE
BRI EThFmT TR L F o RIEEL 2374 AL BRAL S B Bk

Abh 2 T 5 0 ¢RI E 3 A E AR R

-

DA FARERRALYS

3
[
F_*
%
T
ﬂt

Hpp 2w S 2R o A R
125

FIS
N,
iﬁ.ﬂ;—
&%
o
*
e
E\



1‘4‘~

A 3 7 ]"r;%‘—r’\f"ﬁ'— A M,_ s X g X TLU? ,B/Q,—rﬁagép\_:.&r}
OB REUARHRIBRAE A FADDERLIFRERI X R LB R T

LA MLE R L PRE LRI R A E

ETIAS

Y AN SR IR RN N A

c'ﬂ‘i

%)

AP - LRBLFART A REEH RGO TR A B A S
AL Z PEILE PR IR A dERdER TR o4 iR A »ﬁ ﬁ;ﬁ e Y ‘/}Z’ﬁ w3 R
FAF] S 2FARGIARG K0 FIG A FFRG AT RL AL g

Ao T HARE LA P BAAE G G 0

R

K4 RN 0 R A
BE AT e kiRt e 2 AR E G - RO E SR BTV
TR AEE L R i SRR BE RS LR AR PR B A R R

? A A WIS R TR A 0 L A K HR T E I A
AR LSk FRIVEE RN E RS2 €7 ok il kAL
F) 5 Fop gk 2t B SRR P AL BT - B A2
P FE R AFAAFFOERT IR IR FUhERE A L g 7 A
el F Jx ERpE At 242 he £ 551 Taslitz EE - Bk
BloZRend At & E O IRE ok Wi hg BT o iR SR
2R EEEP PR N BRI A T R T A e bl B
FEAWRTAIRFREZEFTLME AR LB AL L) R EARL PR

Wa RAALELER o AFs BRIV NDIEL AKX AR EG vBE
dnk et L B EEBE AR E AR 0 A0 A R L5 2 $Tik 2
IR AN AFERARALE ) ke kg BB AEFER 5
A

Y . 2z ¥ 4 = = N = >
IWFFREEFLACBRTIRLMER

v

B2 REBFABTTERR

e

[F Ot AP RAL S SRR 2P S RRRA T F HA R F e A
126



FUR AT > 2 A A A E IR R S AR T B R R R 2 T
PEG 0 HA R R A A AR FL P ARSI 2T g g
BRIAIMLEECAME AR R IITNFARLSEIEZH 0 RS
Do FL A FAP NI FL AR A EE P LR KR AREFBARE
B2 g o AmAP |2 FhRRE TR NFE ¥ jee FH2 4 0T
BI B FIER P R A R B GRS B T R R e
BRI PRI IAFT IS EFIEAFLAARFRLEIEIZ T AZ 8T Lo
ATRAFE R F 540 TR EF FHTRG M el B §

RN R (VA I SN S SR A IO E RSN VR £ S

TR EAFEGE-HDPIS O BT EERINS PGS REE e
2RI R R A NPT R TR i 4 MG I R 4 :jut»f?»\t:”_

LR F ML PR R 22 3T 2 o) R
[ ek Jin o #2bg & 550 %%f&?]ﬂz&i—ﬁﬁg&&;%é Al SBT3
;i’ﬁﬁkﬁ%ﬂ%iﬁ{ﬂikiﬁig’#E{ﬂ%ﬁﬁéﬁ%ﬁﬁ’ﬁ
FEOFPE Ry R TR AR 22 F o [ g SRR - B g A
RAMREMIEREE AR SR HEFA T 2 Jirsi e
PR A IR A S BT e R A EE 0 TR B theruhat b IR TE S o
o B PRI ERIETART y FEANGFRAEIHEIF 2B
Fao R A PR R R R L AR o e A ks HRT 6 R
L e 27 A BAA T G D ARZ R I B RART F
G el EIEE A .. AR AR R IR ARG F R s X LT AR
ﬁ%%@ﬁﬁ’gwﬁi%°J®P’ﬁ%ﬂﬁﬁﬁﬁikﬁﬁﬂk%ﬁﬂﬁﬁ
E?2RE e s AU AT FH T RAFIRIIRL ORI A

FROMAILT ELF LA DL L a it AR ET 2 BRI BT A

288 -

FRED (A NFEFERT LA ) pd TF4F2006# 12 7 11 p
(http://www.Libertytimes .com.tw/2006/new/dec/11/today-so5.htm & {7 p : 2010 # 5 7 15
pe)

127



e BTSSR K R I A RASFARFENERSN A - RE L
Mg PR R T ER B R L R LR AR
WEL AT R ARG AR fue Flp o A3 A H B e ek & F
PA PR ERAA AL RAT LI R L I ARER LT e
BAFIOEN 59 0 T Pk KGR e 2 L Pk KRR - o
fob 4 gind A BB RS LR R A £ Rl B (EF Al
HRRAEL R o g e A B o R e e Ry BRI G e

FEBAP G FARAL G R FAG ] UpE 22T
Fef MiE R 2L S RAR R

PR APRZEBARREE PAIRPLAEI?R IO E AR
FEEI TG A f |~ [ he 88 20 ] 48 - SR T fi (7 973) 0
Bf e A £ RIS LA RRE R 2 G A e LR
[+ 41?7 % R &g Schulhofer Je4t 173 55y 15 Yes Model ™ 355 #3) ehFF
&R R {a‘ﬂ o ek R (Affirmative Consent)289 B A SR 5 N e gl
S F LG5 A5 Schulhofer 8 Gij3i > 4o % — BA F[ A om B AR A
Ehe PR F R TURIEEERA T RA T2 Al T
ARtz oA ATHRS 7 7 #7204 F 4 Lois Pineau
S et

“To those more in the know, communication also takes place at the level of

sexual responses related to levels of arousal, and people who are good at

reading the signs make good lovers .... So that even where things have

proceeded in silence, to initiate the usual foreplay is to invite both a

positive physiological response and to rule out negative verbal and

% Stephen J. Schulhofer, The Feminist Challenge in Criminal Law, 143 U. PA. L. REV. 2151, 2181
(1995)
2% STEPHEN J. SCHULHOFER, UNWANTED SEX, THE CULTURE OF INTIMIDATION AND THE FAILURE OF
LAW 272 (1998).
1 Schulhofer, supra note 23, at 2181.
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physical responses. But then, where no physical response is forthcoming, a
verbal inquiry is in order, even where initial consent has been obtained.
Where a woman does not kiss back, makes no return caress, and shows no
signs of physiological arousal, the usual requirements of reciprocal sexual
enjoyment are apparently not, from her point of view at least, being met.
Where her partner does not care, does not take the trouble to notice, and
makes no inquiry as to the motivation for this unusual behavior, this failure
is even more evident. It is in this situation where a negative response on

her part, or a failure to take positive steps to determine her consent on his

part, makes the encounter look like assault.”**”
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2 Pineau, supra note 247, at 97-98.
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