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Corporate Governance and Whistleblower Protection in
Taiwan

Student : Yi-Wen Lin Advisors : Dr.Chih—-Chieh Lin

Institute of Technology Law
National Chiao Tung University

ABSTRACT

In the 20™ century, many well<known-corparations were found to have committed fraud.
Managers or directors of these corporations have been found to have made false financial
reports using shell companies, made bogus loans, embezzled corporate property, traded on
inside information, manipulated financial markets, etc., which, ultimately, harm the rights and
interests of investors and affect overall market stability.

Two of the root causes of corporate fraud are a lack of moral grounding among the
managers and directors in these corporations, and weak or ineffectual oversight and corporate
governance measures. Corporate governance oversight refers to both internal and external
supervision. External oversight includes the publication of corporate information, audit by a
certified accountant, oversight by regulatory bodies, while internal oversight includes having

independent directors, internal corporate controls, internal corporate auditing, and insider



whistleblowers.

Taiwan has focused considerable attention on how to enhance corporate governance and
has made improvements in this area, both in terms of legislation and regulatory oversight.
However, the role of the whistleblower has yet to receive the attention that it rightly deserves.
White-collar corporate crime is inherently secretive and difficult to detect. Thus,
whistleblowers are an important key to warning those outside of the company at an earlier
stage about possible improprieties taking place inside the company. In large corporations,
where illegal behavior may be taking place but where management may be unaware of the
problem, if employee whistleblowers can be encouraged to inform internal auditing

committees of their concerns, then problems can be more effectively addressed and corrected.

The United States, the United Kingdom, Japan; Australia, New Zealand, and South
Korea, have all recognized that employee whistleblowers-play an important role in
promoting public safety, consumer rights, environmental protection, and other benefits to the
lives, bodies, health, and property, of citizens. Unfortunately, because whistleblowing can
often harm the interests of the company,.employers will often retaliate against
whistleblowing employees by cutting their salary, demoting them, or even dismissing them
entirely. Even if a whistleblower has stepped forward and done the right thing, often times
inter-staff relationships, particularly between the whistleblower and other staff members, can

become chilled.

This thesis aims to discuss the necessity of enacting new laws to protect
whistleblowers by providing potential whistleblowers with the courage that they need to step
forward and with the rights that they deserve once they do step forward. This thesis will first
introduce relevant whistleblower protection legislation in the United States, Japan, and the
United Kingdom, and will then discuss the effects of these whistleblower protections in these
countries. This thesis will also review past verdicts in Taiwan so as to gain an understanding



of the legal status of employee whistleblowers in Taiwan, the level of importance given to
protections for whistleblowers in Taiwan, and the mechanisms for whistleblower protection
in Taiwan. This thesis will then review current whistleblower legislation in Taiwan and
analyze its application in the protection of whistleblowers in Taiwan. This thesis will also
examine the opinions of Taiwanese scholars regarding whistleblower protections. Finally this
thesis will interview judges, lawyers, and in-house counsels, so as to gain an understanding
of their viewpoints and opinions, and will attempt to provide some practical suggestions for
possible mechanisms and legislation for whistleblower protections and corporate governance

in Taiwan.
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18 U.S.C. 1514A. (2002)

18 U.S.C 1513(e): “Whoever knowingly, with the intent to retaliate, takes any action harmful to any person,
including interference with the lawful employment or livelihood of any person, for providing to a law
enforcement officer any truthful information relating to the commission or possible commission of any
Federal offense, shall be fined under this title or imprisoned not more than 10 years, or both.”’

18 U.S.C. 1514A (a) :“Whistleblower Protection For Employees of Publicly Traded Companies. No company
with a class of securities registered under section 12 of the Securities Exchange Act of 1934, or that is
required to file reports under section 15(d) of the Securities Exchange Act of 1934, or any officer, employee,
contractor, subcontractor or agent of such company, may discharge, demote, suspend, threaten, harass, or in
any other manner discriminate against an employee in the terms and conditions of employment because of
any lawful act done by the employee...”

18 U.S.C.§1514(a)(1):” ...when the information or assistance is provided to or the investigation is conducted
by—(A)a Federal regulatory of law enforcement agency; (B)any member of Congress or any committee of
Congress; or (C)a person with supervisory authority over the employee (or such other person working for the
employer who has the authority to investigate, discover, or terminate misconduct)...”

7
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B BB AT R RN R R R TERNTR 0 ¢ G Rk
(discharge )~ "# & (demote )~ @& (Suspend )~ & w# (threaten)~ % # (harass)

PR - BT R E R (e e R OT R R R ¢ PRl S

=
<k

wB R ~ ke 7 (contractor) ~ # ¢ 7 (subcontractor)# #3275 (agent) &

(2) Fider
a. ! FHEE

R A RLFFESFLLHI AP T e ERF

11\1«

%F'}ﬂ‘l— X rBhE

4 ¢ 12# (Occupational Safety and Health Administration, @ # OSHA) #&

3 See Collins v. Beazer Home s USA, Inc., 334 F. Supp. 2d 1365, 1376-77(N.D. Ga. 2004).

¥4 Mary Kreiner Ramirez, Blowing the Whistle on Whistleblower Protection: A Tale of Reform versus Power,
76 U. Cin. L. Rev. 183, 206-207 (2007).

518 U.S.C. §1514 A(a) (2002).

1018 U.S.C. §1514 A(a) (2002).
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718 U.S.C §1514A(b) (2002) : “ENFORCEMENT ACTION.— (1)IN GENERAL.—A person who allege
discharge or other discrimination by any person in violation of subsection (a) may seek relief under
subsection (c), by — “(A)filing a complaint with the Secretary of Labor; or “(B) if the Secretary has not issued
a final decision within 180 days of the filing of the complaint and there of the claimant, bringing an action at
law or equity for de novo review in the appropriate district court of the United States, which shall have
jurisdiction over such an action with regard to the amount in controversy...”

18 69 Fed. Reg. at 52, 104. 52,106.

1969 Fed. Reg. at 52, 106.

% 69 Fed. Reg. at 52, 106-107.

21 18 U.S.C §1514A(b)(2).
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tE
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-
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#AH e FHRAE PR FGD 2 B (Reinstatement) ~ %

1 FF (BackPay) % H A4 ~ #4F FI AR F8 97314 2 #uldf 2 (Special

2 18 U.S.C §1514A(b) : 69 Fed. Reg. at 52, 111.

% 69 Fed. Reg. at 52, 104. 52,106.

24 See Welch v. Cardianal Bankshares Corp., Case No. 2003-SOX-15, at 34 (ALJ Jan. 28, 2004).

% John B. Chiara & Michael D. Orenstein, Whistler's Nocturne in Black and Gold-the Falling Rocket: Why the
Sarbanes-Oxley Whistleblower Provision Falls Short of the Mark, 23 Hofstra Lab. & Emp. L. J. 235, 263
(2005).

% See Getman v. Sw. Sec., Inc., Case No. 2003-SOX-000008 at 18-19, rev’d on other grounds, ARB
04-059(ARB July 29,2005).
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27 Valerie Watnick, Whistleblower Protections under the Sarbanes-Oxley Act: A Primer and a Critique, 12
Fordham J. Corp. & Fin. L. 831, 863 (2007).

% 1d. at 861-862.

2% 29 C.F.R §1980.104(b)(2) (2004).

% 69 Fed. Reg. at 52, 107.
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Watnick, supra note 27, at 863.
Watnick, supra note 27, at 863.
Ramirez, supra note 14, at 213.

18 U.S.C. 1514A(b) (2002)
Watnick, supra note 27, at 866-867.
Id, at 868.
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Richard E. Moberly, Unfulfilled Expectations: AN Empirical Analysis of why Sarbanes-Oxley
Whistleblowers Rarely Win, 49 WMMLR 65, 124-125 (2007).

Id.
Id.

at 125-126.
at 127.

Id.
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See Boss v. Salomon Smith Barney, Inc. 263 F. Supp. 2d 684 (S.D.N.Y. 2003).

Ramirez, supra note 14, at 212-213.

Watnick, supra note 27, at 873.

Ramirez, supra note 14, at 212-213.

Terry Morehead Dworkin, SOX and Whistleblowing, 105 Mich. L. Rev. 1757, 1767 (2007).
Id. at 1780.

Watnick, supra note 27, at 865.
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Id. at 865.

Ramirez, supra note 14, at 202.

Id. at 203.

Moberly, supra note 37, at 110-111.
Ramirez, supra note 14, at 201.
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> Chiara & Orenstein, supra note 25, at 251-252.
> Moberly, supra note 37, at 118.
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18 U.S.C. 1514 A (c)(2004):”(1)In General.-An employee prevailing in any action under subsection (b)(1)
shall be entitled to all relief necessary to make employee whole” “(2) Compensatory Damages.—Relief for
any action under paragraph (1) shall include- “(A)reinstatement with the same seniority status that the
employee would have had, but for the discrimination; “(B) the amount of back pay, with interest; and
“(C)compensation for any special damages sustained as a result of the discrimination, including litigation
costs, expert witness fees, and reasonable attorney fees.

See Hanna v. WCI Cmtys., 348 F. Supp. 2d 1332, 1334 (S.D. Fla. 2004);Murray v. TXU Corp., No.
Civ.A.3:03-CV-0888-P, 2005 WL 1356444 at *3 (N.D. Tex. June 7, 2005);

See Kalkunte v DVI Fin. Servs., Inc., 2004-SOX-56 (Dep't of Labor, July 18, 2005); Jayaraj v.
Pro-Pharmaceuticals, Inc., 2003-SOX-32, at 35 (ALJ Feb. 11, 2005)..

Nina Schichor , Does Sarbanes--Oxley Force Whistleblowers to Sacrifice their Reputations? An Argument for

Granting Whistleblowers Non--Pecuniary Damages, 8 U.C. Davis Bus. L.J. 272, 274 (2008).
Id. at 294.
Id. at 291.
Id. at 284.
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Chiara & Orenstein, supra note 25, at 252.

Miriam A. Cherry, Whistling in the Dark? Corporate Fraud, Whistleblowers, and the implications of the
Sarbanes-Oxley Act for Employment Law, 79 Wash. L. Rev. 1029, 1071-1072 (2004).

Chiara & Orenstein, supra note 25, at 253(2005).

Richard E. Moberly, Sarbanes-Oxley's Structural Model to Encourage Corporate Whistleblowers, 2006 B.Y.U.
L. Rev. 1107, 1127 (2006).

Dworkin, supra note 45, at 1780.
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Moberly, supra note 37, at 135-136.
Moberly, supra note 37, at 138 -141.
Id., at132-134.

J’K}"'@Fxlﬁ Foeg el ¥

ERRA AT AR LS

4

LR RN R

b3

CEEES]

.,_,

¥ 3

é

Pk
'/& pﬁ m/f éi

AR A

-~

fh e

ik o ARB ik

=

N ’V}\FIJ Fl ETP]%

At £324R
ZRSEEY 8 2
S FRIRFFIAERE
F

BL 2

- IR

e

& OSHA v ALT P4 B kS5 w e ] » £.5] 4

)2

N e

6. 4%k 90 = 3] 180

ol g T R

2p 2

R - ks L RS

= 70
g

Beverley H. Earle &Gerald A. Madek, The Mirage of Whistleblower Protection under Sarbanes-Oxley: A

Proposal for Change, 44 Am. Bus. L.J. 1, 52-53(2007).
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Watnick, supra note 27, at 877.

Id, at 876.

Moberly, supra note 37, at 146.

Earle & Madek, supra note 70, at 52.

John F. Fatino, The Sarbenes-Oxley Act of 2002 and the New Prohibition on Employer Retaliation Against
Whistleblowers: For whom the Bell Tolls or Tooting One’s Own Horn? 51 S.D. L. Rev. 450, 461(2004).
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http://www.frc.org.uk/documents/pagemanager/Corporate_Governance/UK%20Corp%20Gov%20Code%20June%202010.pdf
http://www.frc.org.uk/documents/pagemanager/Corporate_Governance/UK%20Corp%20Gov%20Code%20June%202010.pdf
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