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- focusing on the review proceedings of the court
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ABSTRACT

In Taiwan Code of Civil Procedure, the provisional remedies proceedings is
generally categorized into executive provisional remedies proceedings (including
provisional attachment and general provisional injunction), injunctions maintaining
temporal status quo and perpetuation of evidence. Since an injunction maintaining
temporal status quo is not considered as a kind of provisional injunction and is also
different from a general provisional injunction, the provisions related to provisional
attachment or injunction should not be applied thereto. Notwithstanding, some
provisions of provisional attachment and injunctions are still applied even after new
provisions are added specially for injunctions maintaining temporal status quo by the
amendment effective on Sep. 1, 2003. By case 20-Kung No.5 and case 61-kung No.
589, the Supreme Court has hold that an injunction maintaining temporal status quo is
a kind of provisional injunction and only a procedural, but not substantive, review
should be applied upon its determination. It is controversial whether these two cases
are overruled by the amendment. Besides, the legislative ground of Article 22 of
Intellectual Property Case Adjudication Act, effective on Jul. 1, 2008, clearly refers to
the four-factor test in the U.S. law, which includes the likelihood of success on the
merits, the existence of irreparable harm, the balance of hardship and the public
interest. It is also controversial whether the court is compelled to apply the
four-factor test upon determining an injunction maintaining temporal status quo. If
the four-factor test is compelling, a substantive review becomes necessary for the court
to deliberate upon the first factor, likelihood of success on the merits. This will
justify the overruling of those two Supreme Court’s cases and eliminate the
controversy. It is common that both of the parties, one after another, apply for
injunctions maintaining temporal status quo which are contrary to each other. In
current practice of the court, the later action of a party for an injunction will be
inherently rejected due to granting of an earlier action of the other party for a contrary
injunction. Such a discretionary practice sometimes yields unreasonable results. In
a Supreme Court’s case, Tai-Kung-Tzu No. 532, a holding has been brought up that the
later action could be granted if its purpose is to prohibit specific acts interfering with
the enforcement of the applicant’s right. However, this holding does little to solve the
contradiction of actions for contrary injunctions. In order to prevent contradictory
decisions among the courts, a new proceeding of review of actions for contrary
injunctions, such as consolidation, should be established.
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