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Student : Hui-Tzu Lai Advisor : Dr. Wen Chieh Wang

Institute of Technology Law
College of Management

National Chiao Tung University

ABSTRACT

The development of e-commerce has brought tremendous impact on the
conventional model of business transactions. As the Internet technology was
introduced to banks over the past years, Internet banking has become one of the
major development trends for the financial service industry. Among the various
financial services offered online, mutual fund sales break the geographic
boundaries and facilitate the investors to make decisions instantly. Furthermore,
the Internet is a convenient channel with abundant information, such as
research reports and performance ranking, based on which the investors can
make their decisions. Thus, online mutual fund sales as a wealth management

service have become the most popular Internet banking service for consumers.

Mutual fund sales via Internet banking can be divided into two major
categories: (1) the bank is purely a sales channel; (2) the bank sells mutual
funds in the form of non-discretionary fund contracts. The second one
obviously takes up the lion’s share. On the Internet, the bank sells mutual funds
in the form of non-discretionary fund contracts. It appears that the bank is
entrusted by the consumer for the fund. In reality, the consumer
subscribes/redeems mutual funds via the non-discretionary fund with the
intention to profit from such an investment. The intention is no different from
other forms of mutual fund subscription/redemption. Therefore, the paper aims

at first clarifying the legal relationships involved in mutual fund sales via
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Internet banking and then exploring the bank’s responsibilities for the consumer

in an act of selling mutual funds via the Internet.

Although mutual fund sales via Internet banking fall into the jurisdiction
of civil private acts, civil law governs conventional transactions. How does that
apply to mutual fund sales via Internet banking? Do current regulations offer
sufficient protection for the consumers who invest in mutual funds via Internet
banking? These are the questions this study aims to answer. This paper
addresses the substantive law disputes of the legal relationships involved in
mutual fund sales via Internet banking: the declaration of intent for electronic
contract, risk allocation and burden of proof for hacker acts, protection of the
consumer’s financial information, the right to rescind the purchase contract for
Extraordinary Purchase and Sale under the Consumer Protection Law, and
mutual fund advertisements. The paper looks into the applicability of civil law
or the other civil special laws in mutual fund transactions on the Internet. In
addition, it analyzes the shortcoming and insufficiency of the current legal

framework on governing mutual fund transactions via Internet banking.

Dispute settlements and procedures derived from mutual fund sales on the
Internet are diverse. In addition to defining the right of jurisdiction, admission
of electronic evidence and analysis of their effects, the paper also introduces the
emerging topic of today — Online Dispute Resolution (ODR) and analyzes the
feasibility of settling Internet banking mutual fund disputes through the ODR

mechanism.
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* See Article 15 of UNCITRAL Model Law on Electronic Commerce, > (1) Unless otherwise agreed
between the originator and the addressee, the dispatch of a data message occurs when it enters an
information system outside the control of the originator or of the person who sent the data message
on behalf of the originator. (2) Unless otherwise agreed between the originator and the addressee,
the time of receipt of a data message is determined as follows:(a) if the addressee has designated an
information system for the purpose of receiving data messages, receipt occurs: (i) at the time when
the data message enters the designated information system; or(ii) if the data message is sent to an
information system of the addressee that is not the designated information system, at the time when
the data message is retrieved by the addressee;(b) if the addressee has not designated an information
system, receipt occurs when the data message enters an information system of the addressee. “
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' See Section 214 of UCITA ,” (a) :In this section, “’electronic error’” means an error in an electronic
message created by a consumer using an information processing system if a reasonable method to
detect and correct or avoid the error was mot provided. (b ):In an automated transaction, a consumer
is not bound by an electronic message that the consumer did not intern and which was caused by an
electronic error, if the consumer: ( 1) promptly on learning of the error; ( A) notifies the other party
of the error; and ( B ) cause delivery to the other party or, pursuant to reasonable instructions received
from the other party, delivers to another person or destroys all copies of the information; and (2 ) has

not used, or received any benefit or value from, the information or caused the information or benefit
to be made available to a third party.”
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nothing in the application of the rules of evidence shall apply so as to deny the admissibility of a data
message in evidence:(a) on the sole ground that it is a data message; or, (b) if it is the best evidence
that the person adducing it could reasonably be expected to obtain, on the grounds that it is not in its
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* See Rule 803 of Federal Rule of Evidence , ”(6) Records of regularly conducted activity. A
memorandum, report, record, or data compilation, in any form, of acts, events, conditions, opinions,
or diagnoses, made at or near the time by, or from information transmitted by, a person with
knowledge, if kept in the course of a regularly conducted business activity, and if it was the regular
practice of that business activity to make the memorandum, report, record or data compilation, all as
shown by the testimony of the custodian or other qualified witness, or by certification that complies
with Rule 902(11), Rule 902(12), or a statute permitting certification, unless the source of
information or the method or circumstances of preparation indicate lack of trustworthiness. The term
"business" as used in this paragraph includes business, institution, association, profession,
occupation, and calling of every kind, whether or not conducted for profit.”

¥ See Rule 803 of Federal Rule of Evidence , ” (8) Public records and reports. Records, reports,
statements, or data compilations, in any form, of public offices or agencies, setting forth (A) the
activities of the office or agency, or (B) matters observed pursuant to duty imposed by law as to
which matters there was a duty to report, excluding, however, in criminal cases matters observed by
police officers and other law enforcement personnel, or (C) in civil actions and proceedings and
against the Government in criminal cases, factual findings resulting from an investigation made
pursuant to authority granted by law, unless the sources of information or other circumstances
indicate lack of trustworthiness.”

¥ 132 N.W. 2d 871, (Neb. 1965) .
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174



ul

Y | ﬂlﬁ,[lﬁh_’eﬁj Fglil[r[ﬁlfr L ; Eﬁi—k

4% ¥ B P (Best Evidence Rule)

EFEELORIFTEAFE FERRIRELAR
oo THERRGERBRR FEFOGRNT G v RITS
Pﬂiﬂf C RN RAehY IR LR BAE AR

1 SRl rl el - -3

Foo BOp AR T A B R
X

'&wéﬁéTﬁm#—%m?ﬁiﬁiﬁﬁﬁW§’“
BRI R B R R R AEREREE L E
453 FHRIFEUE X TS R4 252 0) (original

document rule) - @ T
B iap LRI NL o FAET  BESRIT
AL ¢ i i &
ﬁﬁﬁi’?
PEE R * o g BT S RO
@Eﬁ%&—ﬁ{ 53 N ﬁﬂkm”
RO R R A 0 R R
g%raﬁJmﬁg’i%%a@+ﬁ%%%mﬁr@
BotRL BERTI AR R 2 AR
AR LA TRE ) ME S A
N SCERAT T
TAEA TR A A E R (a) AT Ak FEALD
A H o

«uéy_;f)% %
i# o R e

3
ZpA s R L FEFE R (b)) LV RS AR
FRLF o FF AR 2 R R S

R L A 2qp and S 975 M AERITEF 1
TR T e F 2 Bl B R ol
BALY F A E R RB 0 PR R R A
Y R IABERARN Y - OO0- 7 M ¢

N.

(

OF ELECTRONIC COMMERCE ,7-13.

* See Article 8 of UNCITRAL Model Law on Electronic Commerce, (1) Where the law requires
information to be presented or retained in its original form, that requirement is met by a data message
if:(a) there exists a reliable assurance as to the integrity of the information from the time when it was
first generated in its final form, as a data message or otherwise; and (b) where it is required that
information be presented, that information is capable of being displayed to the person to whom it is
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to be presented. (2) Paragraph (1) applies whether the requirement therein is in the form of an
obligation or whether the law simply provides consequences for the information not being presented
or retained in its original form.(3) For the purposes of subparagraph (a) of paragraph (1):(a) the
criteria for assessing integrity shall be whether the information has remained complete and unaltered,
apart from the addition of any endorsement and any change which arises in the normal course of
communication, storage and display; and (b) the standard of reliability required shall be assessed in

the light of the purpose for which the information was generated and in the light of all the relevant

circumstances.”

¥ See Rule 1001 of Federal Rule of Evidence , ” (3) Original. An "original" of a writing or recording is

the writing or recording itself or any counterpart intended to have the same effect by a person
executing or issuing it. An "original" of a photograph includes the negative or any print therefrom. If

data are stored in a computer or similar device, any printout or other output readable by sight, shown
to reflect the data accurately, is an "original.”
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* See Article 9 of UNCITRAL Model Law on Electronic Commerce, *(2) Information in the form of a
data message shall be given due evidential weight. In assessing the evidential weight of a data
message, regard shall be had to the reliability of the manner in which the data message was
generated, stored or communicated, to the reliability of the manner in which the integrity of the
information was maintained, to the manner in which its originator was identified, and to any other
relevant factor.”
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i f3;4- 7 < (the International Conflict Resolution
Centre at the university of Melbourne) #f**p - 4 4
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* See Better business bureau , A White Paper: Protecting Consumers in Cross-Border Transactions: A
Comprehensive Model for Alternative Dispute Resolution, last visited on March 18, 2007 at
http://www.ilpf.org/events/jurisdiction2/presentations/blumenfeld pr/blumenfeld1.htm .

* See Melissa Conley Tyler and Di Bretherton, Seventy-six and Counting: An Analysis of ODR Sites,
at 12, Proceedings of the UNECE Forum on ODR , 2003, last visited on Oct. 20, 2004 ,at
http://www.odr.info/unece2003/pdf/Tyler.pdf.
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* See Commission Recommendation 98/257/EC of 30 March 1998 on the principles applicable to the
bodies responsible for out-of-court settlement of consumer disputes, last visited on March 18,2007 at
http://europa.eu/scadplus/leg/en/lvb/132031.htm, and Commission Recommendation 2001/310/EC of
4 April 2001 on the principles applicable to the bodies responsible for out-of-court settlement of
consumer disputes, last visited on March 18, 2007 at
http://ec.europa.eu/consumers/redress/out_of court/adr/acce justl2 en.pdf.
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5.3.3.2 #+#f% (online mediation)
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* See SquareTrade.com, last visited on March 29, 2006 at http://www.squaretrade.com.
*1d
* See WebMediate, last visited on March 29, 2006 at http://www.webmediate.com.
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5.3.3.3 ® 1 %% (online settlement)
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ClickNsettle™ o Cybersettle £ & % 4% & & &5 B PRAL-
Hfp Ty AR > Sl L pdRG > (| s
?5'%%‘%7;:'1?1 Aok B dR T B A AR K T2 F
ABPp R iR gpE e B A ek LHES R
Cybersettle WArd ag g i o RFARE A = 7
AF iR = =t 0@ ClickNsettle RIE B> § % 4 &7

N A REE ¢ <=l S FRECR N TR A= SoRSESE 2 SR T3
(o AR - S B 5 %%"fﬁ?’%ﬂ{fﬁ&’s,‘x;ﬁ@—im
Fora- I A o Aok A BN ES RS
- RoPEEEBRART L2 6%&&@&6’%%ﬁ
REETE YR Ao S i 2 £ 3R 0 Tt f D E
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= my

Az ooow FEREES A kL

~

= I I ek PRI T - o S5 AR REPrE 3 - IR T 33{%'4\ O L Y

P%?HII EL[E kb o See Ethan Katsh & Janet Rifkin, Onhne D1spute Resolutlon Resolving Conflicts in

Cyberspace, at 13, First Edition , 2001 .

See Cybersettle, last visited on March 29, 2006 at http://www.cybersettle.com.

¥ [NEE Cybersettle ZVH [ IES =& %E' Lﬁ:,&?g (Blind Bidding Software ) [iY bﬁﬁf HiF(AdE > Bl R
A FraE RS5HY ODR ﬁﬁ’ﬂ I > Cybersettle kLgh" ; Fpy [?EJI/ » ClickNsettle 5 ﬁ*ﬁ R EEy
BN %}Eﬁf%’ H I%%if ( See National Arbitration and Mediation, NAM - last visited on March 30, 2006
at http://www.namadr.com. )
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5.3.3.4 s+ # 3 (online arbitration)
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EL:F"« (The Internet Corporation for Assigned Names and
Numbers , ICANN) @& 35 & 47 & M A =% (World
Intellectual Property Organization , WIPO) #- 4 4 4
#w ¥ %2 "The WIPO Internet Domain Name Process |
L N4 4L EANT LT OF 2 T e LR
f2 4 > 2 )r X, ( The Uniform Domain Name Dispute
Resolution Policy , UDRP) 2 T si- fes &AL &z
F R AP ) (The Rules for Uniform Domain Name Dispute
Resolution Policy) > 1% 5 fi#id-ieid & Ay £ %2 R
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¥ 3% (online resolution of consumer complaints)
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Better Business Bureau , CBBB) 3% % z BBBonline 4 "
HOWRRF REESDI L EHEFT LR HEPREER
%im@@mﬁ»ﬁﬁ%ﬁiﬁ&ﬁﬂf%waé %%ﬁ
P2 F Rz RP Fo 7 U AE T MRS
BBBonline stz thi » & B % Jﬂ"i FiEx bk B '}}J'%"f
"ﬁ%’”’?ﬁé‘. WR AR T s Y 7 BBBonline ¢ & &

Bl R S p e o 0 L Bt BEERGRA R AR
o ek fofEd & o A S EET 0 g R MEfT B
BEREDAFRRS > Aok ipl AR 02 RS U
7 > BBBonline € #& & { v it V@R A 25 i34 38 2 fE G
$p Anh R ¥ o i Eat Rt faE £ BBBonline #fR4
2 o % 5 RPN R o PF > BBBonline /A'ﬁ EALRER N,
Faf) 2o x4 o B B & KRR RSP 2 BBBonline
RERT LA I ERZ PR E T MR LA 2.

62 %{[{:‘F[\{EE , ﬁj@

EPEETRECE VIR > FIENEE > BYT5 8 F1 1050 90 F 8 F]

 See BBBonline, last visited on March 29, 2006 at http://www.bbbonline.org. 1
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69

See Article 2 of the New York Convention,”1.Each Contracting State shall recognize an agreement in
wring. ..

19[E5°"H'$Wi Y40 [REY 1 -RET 2 R0E s T NI L - o i R R
W%ﬂ@ﬂ@?ci*W%W%T%ﬁ‘?iqufW%%q#m SR ] 2 SR o

See Article 5 of the New York Convention,”1.Recognition and enforcement of awards may be

-

refused, at the request of the party against whom it is invoked, only if that party furnishes to the
competent authority where the recognition and enforcement is sought, proof that; [a] The parties to

the agreement referred to in article I were, under the law applicable to them, under some incapacity,
or the said agreement is not valid under the law to which the parties have subjected it or, failing any
indication thereon, under the law of the country where the award was made; or .

See Atrticle 4 of the New York Convention,” (1) To obtain the recognition and enforcement mentioned
in the preceding article, the party applying for recognition and enforcement shall, at the time of the
application, supply:[a] The duly authenticated original award or a duly certified copy thereof;[b]The
original agreement referred to in article IT or a duly certified copy thereof.”
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7% ® 34 0 4~ 2 , ( UNCITRAL Model Law on

International Commercial Arbitration ) % -

R - BARL PRERLET G RPN FEAL
1 %k

G EFz v A ak2 gD

"I | GETATEIE W RV R S R O Y PR
HI?Z? HiES pﬁﬁﬁ i EL S @Y o o See Article 2 of the New York Convention, “The
term “agreement in writing” shall include an arbitral clause in a contract or an arbitration agreement,
signed by the parties or contained in an exchange of letters or telegrams.”
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7' See Article 7 of UNCITRAL Model Law on International Commercial Arbitration, ’The arbitration
agreement shall be in writing. An agreement is in writing if it is contained in a document signed by
the parties or in an exchange of letters, telex, telegrams or other means of telecommunication which
provide a record of the agreement, or in an exchange of statements of claim and defense in which the
existence of an agreement is alleged by one party and not denied by another. The reference in a
contract to a document containing an arbitration clause constitutes an arbitration agreement provided
that the contract is in wring and the reference is such as to make that clause part of the contract.”

See Article 6 of UNCITRAL Model Law on Electronic Commerce, ” Writing:[1]Where the law

requires information to be in writing, that requirement is met by a data message if the information

72

contained therein is accessible so as to be usable for subsequent reference;[2]Paragraph [1] applies
whether the requirement therein is in the form of an obligation or whether the law simply provides
consequences for the information not being in writing.”
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" See Article 7 of UNCITRAL Model Law on Electronic Commerce, (1) Where the law requires a
signature of a person, that requirement is met in relation to a data message if:(a) a method is used to
identify that person and to indicate that person's approval of the information contained in the data
message; and (b) that method is as reliable as was appropriate for the purpose for which the data
message was generated or communicated, in the light of all the circumstances, including any relevant
agreement.(2) Paragraph (1) applies whether the requirement therein is in the form of an obligation
or whether the law simply provides consequences for the absence of a signature.”
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