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The Illegality Analysis of Extending the Subject-Matter for Royalties:

Centering on Judicial Practices of U.S. Intellectual Property.

Student : Cheng, Huei-Ching Advisor : Dr. Wang, Li-Dar

Institute of Technology Law
National Chiao Tung University

Abstract

Royalty Agreement which includes unpatented products or licensed but unused technologies, in essence,
illegally extends the scope of intellectual property rights,~and should be subject to patent misuse and
antitrust regulations. Common subtypes of such.unlawful expansion are mandatory package licenses and
total-sales royalties. Under. U.S.judicial decisions, mandatory package licenses and total-sales royalties
apply to different case law, therefore, courts-usually considered their.illegality differently. However, due
to their mutual characteristic of expanding royalty beyond-the legal scope, there is inevitable need of
constructing a unitary model to evaluate the validity of these acts. The-author tried to set up a new set of
considerations by extracting common elements of mandatory package licenses and total-sales royalties,
which include “mutual convenience”, “freedom of operation”; and “anticompetitive effect of restrain
competition and innovation”, then further conclude four key factors for judging the legality of extending
royalty bases in the subject matter aspect. Through the lens-of this new set of considerations and judging
factors, there arises a clear discrepancy in'the possibility and strength of being illegal between the two

subtypes under competition law, which also explains the different results in U.S. judicial practices.

Keywords: package license, block booking, total-sales royalty, patent misuse, tying arrangement,

technology licensing, Philips case, patent pool, competition law



R Bt

RAERE T RN R R 2P B PR R
T;rsq; ANBEEEF L RN HAEE LT %E'FF.f‘:m:U;}% Hegaes s AgiE LB EH
M- e H o P2 RHI40T ek 2 REBEE > A P XEF AT RS

SPRRALRAB YA o LB A RET A

\

B A2 A BE DGR BT EA FA Rt g 0 fi2
*?KI%A‘KZ UG oo RBTATIEEL IR NGR B e R L EA AP fR 2 SV R 8RR w!b']i]’“

R G FIEE AR ERS BB F AR B - ko F Ry
%%%;@ﬁﬁ FertZF - Fm - aF 2B~ B BRPEN PR
FiT~ 3 5 Btz = Jﬁ?%mm%&%’%ﬁﬂﬁﬁai+m%@qzﬂ%:&
FHIE e 2 8, mﬂﬁiﬂﬁié"@ﬁ%,@#mﬁif T R EE I TR
BeAp et b L o FhS R 2 4 EEE o B b KT AR R L8 £ A

HiE i G BERRER R SN i
o

T E R BB RIS SR AN B A E U e E



3.11
3.1.2
3.1.3
3.1.4
3.15
3.1.6
3.1.7
3.2

3.2.1.
3.2.2.
3.2.3.
3.2.4.

EH
4.1
4.1.1
4.1.2

...................................................................................................................................... [
..................................................................................................................................... i
.................................................................................................................................... iii
.................................................................................................................................... 1\
BB ettt e ettt re s 1
TS BI T T B S0t 1
g B B ettt 2
FEF 32 e B L L 3
IR SN B L 3
PR BT & ARB AR e T i 20 SR R s 4

B UEEH (DALEINE MISUSE)wvivisuar i e chnsseraane s sathesesestsssneihessesesesessssesessesessesesesssensens 4
o M E R o101 (11 U] 0 1T T e B S sSSP 6
gt A A2 Z LW PRB TS i 7
PR E TP T 5 BB i 9
A - LR 2 R E B AR E e 9
United States v. Paramount PICIUIES & <ol 9
United States vi LOCW’S F..........cccccoooeieieisiocdie s ineeesesee s seens 10

[ e T T 2 = 11
Broadcast Music, Inc.'v..Columbia Broadcasting System % ..........c.ccceceeeennne. 13
MCA Television Limited. v. Public Interested Corp.& ......ccccoevveveveveceseenee. 15
Philips & ZU 3 2 et 16

L B Rttt ettt n e e e 17
xAl- ,:pH\ B PRBEMTZ A AT S 18
Hazelting & ZU 3 I ettt 19
Glen Manufacturing, Inc. v. Perfect Fit Industries, INC. % ........ccccocvvvinnene 19
IMIICIOSOTE BB oottt be e sbe et re e 20

L B e et r ettt re e 21

T 5 2B 72 T T e 23

L o I ey IO 23
¥ i%éa—'ﬁ .......................................................................................................... 23

3 i%éa—'ﬁ .......................................................................................................... 25



B.2.3 B s 29
$IF O RARFUAI I FAPEEYRBEAEL E e 30
51 A FR&FEEEPRE T E TR 30
5.1.1 AEALFL EE IR e 30
5.1.2 AEALFLEBEITRD e 31
5.2 T (TR BIETR B ettt 32
521 ERIFREPERTEBTHAZIIE AR e, 32
522  HERPGELEGN FREAR S ABEARIFE G o 33
523 EEENEZEE T ALBRLREIE s 34
5.2.4 R A O G O 35
5.3 % HHEIEE BRI R s et 36
A% SR /A L 1 A o U\ N 39
FE TR g A e A ... 40
g D AR BE E E A R(RACE F A B L s 43



FEMARZIEZ Y > P2 p o TP EM AR A AIATS R DF REY R
AR T ARAIRAE A i 4 B RPEREROES L > T2 p A TR
P N ER o KA o A F LT HAMES B B TEARE B E RS

B4 PR LAFTA R R E2 B0 B4 R ] TP
AT e 24D MR 2 IR Lﬂ~39d*?%—a¢ﬁﬁwwﬁf’ﬁﬁg%iéﬂ
YSEAREE i ] %’grﬂ SRR B UEi S8 S R R RS IR L N g
FIRERFO HWH 2 AL FERS 75 0 TUEF LB FHMERIIFERM 2
Fi > R ARBLTERL E 2 ke ® Y TRIPS 2 B4 M B 2 9 0 T
%wki%’%B%%?Mﬁﬁ%”ﬁaﬁ%i%iﬂ%

L

Aot B REE R OFMEAR Y O NERLBETMAESE BRI
PAR o R M AEFI R 2 RS 1A B G R0 fg o 1 aE T IR AR
%1Bﬁ’i§%%$ﬁﬁtfbP#n’wgbﬂ?%ﬂ«%@giﬁﬂﬁ%’i
FEHRAENFE B 205 B R L 2k G de e U] S R B A TR
R 34 B2 TR P ESEAMEL TR o5 TF IgEE LRI R &
aﬁﬂﬁﬁ*iwﬁi%%%%ﬁi“’%k%*?i“i%%ﬁﬁ%ﬁé{@ﬁ*
o Bt A AR T I BRI E B RFE AT ER YRR
ﬂﬁ;ﬂmawwﬁﬁﬁfﬁk%%miﬁé’%%pﬁ%?%‘ﬂ“
R gk 0 FREYZ SEMREA | BT o leARFRRS T4

PR R B RIE R R O E A BT 6l 1 RS 1 1) & JO

IS

AT ik ik 4

%
v

il
P
¢

?ﬁ

Jw

[
#-%%ﬂﬁ

P
IRy
«:N

' TRIPS fpE5E 40 {658 LIEMLE © " EREEE - HEEIRBIE T 2 B R T Ryl - TTRE
W FiEp AR S - W AR 2 B ESOR 2 - o [FIREE 2 THEE LRUE © T g BRIENIDE
WFEHE » FLeP i T RE R B R T iR P AR B BRIV ERER TR -, 25H
BE ~ BROKBHEFRY » (ARG EBE B EREZBG) - A FEZEFEHITETE - 1994 4 12 H EFd
o (ETERDEEEION Sk [FI RS KR d BB BRI 2 A TR PR A 2 Bl G » ORI - (BB
EERE Y FLRETEEG ) » H 301-532:1995 4+ 7 H ; D.G. GOYDER, EC COMPETITION LAW 263-69 (3d ed. 1998) -

2 See Ulrich Loewenheim, Antitrust Aspects of Intellectual Property—Review from a German and European
Viewpoint, in PROCEEDINGS OF THE SYMPOSIUM ON INTERNATIONAL HARMONIZATION OF COMPETITION LAWS
293 (Chia-Jui Cheng & Lawrence S. Liu eds., 1994); Christopher Heath, The Statute of Monopoly
Revisited—Intellectual Property and Anti-trust in the Electronic Age V-2 (paper presented in Taipei 2000
International Conference on Competition Policies/Laws for the New Millennium, June 19- 20 2000 organized
by Fair Trade Commission); [fZ%ZE% ~ ZEIATE » (A # e L) o
142-143 » 1999 4 11 HHIRN °

\NZZAN

HEE



MR E R 7 TR EF AT 2 E B M 5 e bl B E T

AT A RARRAE A LT R RPN R D RARREL X - F L Wi
%%é’ﬁﬁﬁﬁﬁ‘iﬁﬁﬁ?ﬁ%*:H%Fﬁﬁiﬁ%aﬁﬂﬁﬁﬁ‘i
B AR EIZEZBJILRPPNTEL G 25 F 6 -

Wi Aot o & BRAL 2 RBP4 0 FrBE 2 ARG T AR
Pend - FRR 0 FEALT ARLRBLFEE IR ELSET d RERFER
BRIZ> e WERZHI G0 BRI Z AU T LA B 73 &R S
#14& F ¥4 (mandatory package licensing) £ .44 & 254 1] £ (total-sales royalties) -
AR s BRF NEFLIFL > BERZLEF A ROIAALL > JFH T P
S LR R N R I R CE L B A LS i L eE AR LN SEX AL
Tsle 35 & % ARl 2 JJETHRE o (B2 WF HF a0 00 B z»ﬁ'i‘t'l SR RE ENUE

ek 32 e sadlite RICRBEA A FET G2 80 2 %5
L ﬁ“ﬁﬂffi%‘éﬂ’% %E?'J%%I? 750 ii"‘#fi”ﬁ 1 E R

14
S R ﬁ§’*aé#£@@—ﬁﬁu§%Pi°iﬁ
%zkﬁ%%%ﬂ,&&%ﬁﬁﬁygg@ﬁ | S E 0 4 A e o A&ﬂ}
o aRd Y ERF AR MR T A B G R AR e gk
%ONHWkﬁﬁiii%wﬁW%ﬁ%ﬁ’ﬁiﬁi%QHUFH?“ 2 &
AE R

pa

£
PR e AN ENREE o R T N et b o A

%f;{@g*ﬁ VA A GPRTATE A A 1 A dF o AT GER T A BT [ mRK
;@mfﬁdqsatt;f—x% ) TP AV R (76 g 2 Lﬁdpa\ IR ER{ 5w

i ehx BIR G -
12 7§ # H

ARGHEIHERRIERDLAMBEEFR T L a2 B2 PERIESZ Y

AFARR BB DS G A o A FRNTEMAA B AL FET Bk
po18 & k& » H a2 s B 78 1980 # ik & % (The Sherman Act)id i B 4 » i 1
FH = sk g2 (The Clayton Act)¥r % R#E282 % £ | ¢ ;2 (The Federal Trade
Commission Act) % ;2 % » F]} > 2 A I F XY  FRYENKEEAFTY
Tl KA FER2G PFH o 570 0 A% 2 UM R ERDE BT 1204

TTEBE AN AL 5 B A R P R el 22k BRI A - 2009 47 2 H 24 H/AEFSS 0980001569
5)/J“EAfI§IE‘§§/ﬁ http://www.ftc.gov.tw/internet/main/doc/docDetail.aspx?uid=163&docid=227 ( f%1&%5E H
Hi:201145H4H) -



Tl E ?FJDF FWFI“ =N ﬁpﬂbﬁﬁﬁ’*iwﬁ ‘Z‘b%—'gﬁp’b_fj' "f?}ﬂ«}i?ﬁ’%f{%j,ﬁ% , :;
Az fRaiFp - BV Fas iR 0 S ARF ARETL anfg &L -

13 F5 + 4

AL ST E R G AT S AR R BER IR OIS HE R
Pt $rp R {1 £ etk T A 2 WA R X B E R F P AL > bR ?io%w
R HET RO Mg BR A YT RO E R R T i KR F R
- FI o B R L_ftTF PaEH - R Rl P w4 o8 g ’fﬁ‘ﬂ 5 i =t 5
A 2 HETHRE -

L4 %% i

ﬁ##fpiﬂm FIER-FL 2 R0 uThiE s LT BIvA 0%
SRABRAIEYE N A BRI B o A K S
”%im%f’T“W CED- S SRR iR RS S A R I RSP d i

SR RHEE L e F R PR S AT 0 - ER AR 2
AR &0 M FlEe RS Lo - AR 2 AR RBHIFL A Sk
L A VEARREE E R 0 U S L A R e N I R R e
g F S ETHRE L E PR Ry FA R TUR R

PR 2 E A BETL R e R W IR G 6 Z gt
A AT IR 7 RSL S 5V R

PTG ALFMAAL SMARTZ G2 TR L ma R Y F e i
BRI S E 0 R - BAGART WA hiE 2 B B R R o HTR £
Tgdm WREER AT S HUTREGE  2 R AR P TR RS 0 U R
B R N AR s el B

§ 2 B A S AL & I P AL 0 B B -



S HERET A PR R L

WERE &Rz 75 0 ML f"‘%ﬁd 7€F%1‘§~ i TR HELEF
# fﬂtb%’ﬂffﬁlﬁ B¢ A2 UFIERL gk o T oa R A & 1T * (patent
misuse) ~ ¥ T4 & * (copyright misuse)£? # j# 2_ i & (antitrust violation) - ¢ gt 7 £
MARTNE® B ZRFHAED FWmI AR S HIR Pz - » dv B2 §f

émi%%"—,ﬂé a@*v:“‘%", Pijﬁﬁ’f ’#"'K/’v\ ’ |;L ].;Z]/z‘ + 'l‘gs’f ’#m”? ﬁ.;l/é'—
BOREHREOL LA Ak HORAEY 0 R S B IE 1
FRE AR

2.1 % 1 * (patent misuse)

Bk flEY 4R S o
¥ g A 2 g BHEE 2 B R A o SRR L IR B w
L2 RS BB E A g L E LR A & R AR A R AU R R T
PR 22 g U en2. BUGE Tk FAAIRT v e e A B &
‘{*ﬁ/)é\‘"l Ll ~ 2 & Apsg (public domain) ik & 22ty R RN AEF L FES

—""

SR o W s

FiHE 5 I 0 BB REAM I E 2 7 5 o BRI RS i"%i’éﬂ%‘fﬂ%‘fﬂ%[ﬂ v IR F]
HBRF e flzaE4lp o0 gdp = & JUEY 02?15;';"3* dE Rk 5 & 1
AR E G A s B & ik (unenforceable) »F A SREFEF 2 A L 2 UE T
-l S t_puj';.’** f‘féf‘»‘i%‘}ﬂ'ﬁiiﬁ cE PR B AT R

WIE PR 1

l*—-’}‘éﬁ II
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* HRAZEREE A > £ K Advanced Computer Services of Michigan, Inc. v. MAI Sys., Corp., 845 F.Supp.
356 (E.D. Va. 1994).

®> U.S.CoNsT. art. I, § 8, cl. 8: The Congress shall have Power ...To promote the Progress of Science and
useful Arts, by securing for limited Times to Authors and Inventors the exclusive Right to their respective
Writings and Discoveries. See, e.g., Blonder-Tongue Labs., Inc. v. Univ. of Ill. Found., 402 U.S. 313, 343-44
(1971) (explaining a series of decisions in which the U.S. Supreme Court has condemned attempts to broaden
the physical or temporal scope of the patent monopoly); Robin C. Feldman, The Insufficiency of Antitrust
Analysis for Patent Misuse, 55 HASTINGS L.J. 399, 400-402 (2003).

¢ Mallinckrodt, Inc. v. Medipart, Inc., 976 F.2d 700, 704 (Fed. Cir. 1992) (“The concept of patent misuse
arose to restrain practices that did not in themselves violate any law, but that drew anticompetitive strength
from the patent right, and thus were deemed to be contrary to public policy.” “The policy purpose was to
prevent a patentee from using the patent to obtain market benefit beyond that which inheres in the statutory
patent right.”)

’ See, e.g., C.R. Bard, Inc. v. M3 Sys., Inc., 157 F.3d 1340, 1372 (Fed. Cir. 1998); Thomas F. Cotter, Misuse,
44 Hous. L. Rev. 901, 902 (2007).
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8 Virginia Panel v. MAC Panel, 133 F.3d 860, 860 (Fed. Cir. 1997); Windsurfing Int’l v. AMF, Inc, 782 F.2d
995 (Fed. Cir. 1986).

® Virginia Panel, 133 F.3d at 860; see also Mallinckrodt, 976 F.2d at 700.

1035 U.S.C. §271(d)(5) (1988). “(d) No patent owner otherwise entitled to relief for infringement or
contributory infringement of a patent shall be denied relief or deemed guilty of misuse or illegal extension of
the patent right by reason of his having done one or more of the following: ......

(5) conditioned the license of any rights to the patent or the sale of the patented product on the acquisition of a
license to rights in another patent or purchase of a separate product, unless, in view of the circumstances, the
patent owner has market power in the relevant market for the patent or patented product on which the license
or sale is conditioned.”

1 Virginia Panel, 133 F.3d at 869.

12 1d. at 868 (“Patent misuse is an affirmative defense ...that the alleged infringer show that the patentee has
impermissibly broadened the ‘physical or temporal scope’ of the patent grant with anticompetitive effect.”).
¥ HERBERT HOVENKAMP ET AL., IP AND ANTITRUST: AN ANALYSIS OF ANTITRUST PRINCIPLES APPLIED TO
INTELLECTUAL PROPERTY LAW §3.2 at 3-12 to -36 (2002).
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14 See Morton Salt Co. v. G. S. Suppiger Co., 314 U.S. 488, 490-92 (1942).

> HOVENKAMP ETAL., supra note 13, §3.2 at 3-9.

16 Brulotte v. Thys Co., 379 U.S. 29 (1964).

' The Sherman Antitrust Act of 1890 §2 (15 U.S.C. §2 (2006)): “Every person who shall monopolize, or
attempt to monopolize, or combine or conspire with any other person or persons, to monopolize any part of the
trade or commerce among the several States, or with foreign nations, shall be deemed guilty of a felony.”
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Antitrust Law in the Context of Patent Tying Arrangements, 58 MERCER L. REv. 1035, 1036 (2007).

%2 1d. at 1051-57.

2% llinois Tool Works Inc. v. Indep. Ink, Inc., 126 S. Ct. 1281 (2006).

24 Williams, supra note 21, at 1061.

P BRI 5 L REVER AT R SR PR A BRSO A - 552 RACT T
B AT RIEEME T ) BB SR R AR AR -

%6 Tampa Elec. Co. v. Nashville Coal Co., 365 U.S. 320 (1961).

2" EINER ELHAUGE & DAMIEN GERADIN, GLOBAL ANTITRUST LAW AND ECoNoMmIcs 553-55 (2007). See also
HERBERT HOVENKAMP, FEDERAL ANTITRUST PoLICY: THE LAW OF COMPETITION AND ITS PRACTICE 397-98
(3d ed. 2005); LAWRENCE A. SULLIVAN & WARREN S. GRIMES, THE LAW OF ANTITRUST: AN INTEGRATED
HANDBOOK 452-55 (2d ed. 2006)

2 OPREEHE > SREFIREEA o SOE ARG A S ATRE AR S H 25 (2009) -




CRFTRE REY SV RERPE L LD oﬁﬁ%%é@» WER

DERARARDIAAGIL  HAAR T 2T G 7 wﬂi’ﬂ’tﬁZ@if
TP REIEE e

<

Wh o IR SR B s 5 A RP LI RE G AR |
FrEFRBUEY B ahe 8RS Mg hF Ak LUER 0 BT b
RGBT 50k o W G R § R RS QIR N BTEY 5 55 7
ot R R AR 2 P o BB - AR R A g Mﬂp\ :

A

WS A Y SEREILENE B TR 0 A RPN BATE i 1 BT -

2 REIEE R B IER SRS - (BEERER LRGN S B 5 A LB I S s T E S

4178 (hard-core cartel ) ZE{ -

% Posner EET USM ZE 5 HEHE AL 2B R g DUBH] - B fEREA N RYRER R AR E IR
5 TR E B B R A S A SR EIE 2 - See USM Corp. v. SPS Techs., Inc., 694 F.2d 505, 510-12

(7th Cir. 1982).

! HOVENKAMP ETAL., supra note 13, §3.2 at 3-10.



AR >

=% HERE L PR 7 5 A

FRIZERARE REHERBEIEIPEDET 5 0 B R ETEY 4
& 1F ;«zf~z$ﬁ e 'FQ‘#B’&‘?@:B ch Fx 2 JL #@#—gﬁgqéﬁ )T
files
B4R 5 ﬂ\%’”fﬂﬁmﬁ 14c'1/* LA R R i\ﬁ'“‘llbmﬁﬁ@k
A G A RT B2 ﬁf‘ﬁ‘p\i BB A ART j\mp—}’l‘c‘ » B ‘E,Fik:tzki i
LEGIFS 5 A MIE S 0 AT AR AR S B RS ERER
FARD SRS LB LR L R LA R s

TR > A2 B HERFTBREFR Y ERAE S HHOGE S0 it g&
243 o
vl ¢

31 #Al- AR MR ELE

k2 BRGNS SR B & e A RAl e R
DI 7 5 o ¢ Fhd% fE(package license) T 4 #- i Bjiirs(bundle) 3z 0 B
fhd Hoip At kT SR i R L e LI (patent pool) £ F 5 2 > B F i
FEE 75 0 & RAAET A 5 5 SIS GG R 4T e R B
LH BN P B ER QR T AR 2T o AR A AL R A
PR e s - BARLF S5 KRB Fms &

H AL B g o RIRT R
#l14 & F#24 (mandatory package-licensing) » it FEALIEHE A 18 & chdt e e 45 8 HF

(tying technology) > 41 £ ¥t 4v'enadl s Bojkefd £ 2540 35 & Hjkw(tied technology) @ ¢t #&
5618 R 0T L TG &2 45 & (tying arrangement)siiE g o AAEA] G R ¥ ALY
TR EFF AT 7 FARRE A LR - ¢ RIIEY 2I0hR RN > & LT
O H P IR R P 0 290k e R R E o A2 T R b
B BRE > BREFEIRZRTBEAFIREDE 2 X EHREL GA -

3.1.1  United States v. Paramount Pictures % *

FOITHE A B RBP4 2 I B 17 I ¥ (748 (block-booking) s i 5050 > 7t 3 38

%2 ({7225 1 Broadcast Music Inc. v. Columbia Broadcasting Sys., Inc., 441 U.S. 1 (1979) » ZE{EfE(h/)

RERRE AR - (AR ANYA FE R FHE ANRUSIREZ FTAE - RN & -
% United State v. Paramount Pictures, Inc. 334 U.S. 131 (1948).



#lH e FyfEan- 8 o ¥ AR 11332 % 65 United States v. Paramount Pictures > 3%
%3 &A4kE L Paramount 2 Loew’s ¥ I & 2 & 4 £ R s 77 £ 3-(conspiracy)
RELEISOBI o PRVET S N2 I FETRLA S FH R LR
Behfi s F kg EE LiER § 2

Paramount % 2> 7 $ B~53 4|14+ ¢ R 248 (block-booking) » 18 & B~{8 % 12
B AR A 0 L EREH @R E\}ﬂf WP P o M
TR B B e i ¢ > B A RIS B L g kP
EJZ LRI B AR R g d g > A H B
i%@ﬁﬁ‘] PR G ERRGEFEINEY RPN ARG N FITRE L S T

5 M e gt K OE 1 g E 9P hog 2 [ER RS IR S P S E R -
IF%EW&'JU e e (reward) » £# A E@ O 2 B * o 2ka b d *gm
gliERMEnE B al  Faoik SERLIGOF T SRy vy afpl
EAU* ¢ R PFWA 2R IE & 8 B B 2 R ARF (TREZ TR E L 2
F P Fla gm0 i B4 D SR e ¢ BRIk 2 5 o

3.1.2  United:States v. Loew” s £

Pﬁﬁ%““’" * a5 411 ¢ RIEAER G 0 BB 1 & United States v. Loew’s % +
e A Loew’s & - B 98 1 4% % 5 14 @ R g 4 (block-booking) » & Rt
*iﬁ?ﬁﬁ%@ﬂ“%% B fis B MRS R F A VT ARG R R Y o
oA AR A RS R PERR R W T SRR ik
Fikg 2% 1ix

AL ER L EE FRE Paramount k3 77 oo HOKILER Y gl e R

B LB EHGORRiE L @ g R R LR B MR Y € F
B % i (uniqueness)m 7 E P B4 F ok e B BIRERSPEI RS TP
P72 3] 8%t ) > B & 3T 4 2 (reasonably interchangeable) > 7 AL H s & p
B ATB- N o Tt & 2 32 % Paramount & ATig t cnE 12 R R A o 7R WA MR

% 1d. at 140-41.

% 1d. at 156-57.

% 1d. at 158-59.

¥ AN - Paramount ZEF T SRV CISEIZRE - FIME A4S S TS HEHE  (blind-bidding) AR - (i
PR AL E A A 7 i g (trade-shows) SFh 2 /1 BV AR R PRS2 AR A A
SR MBI R - HiEE girS i NBE—E mE s e BT R - BEARKEFRTXK
HIHAZREN - Fyiemn EBt A RO RE P < 1d. at 157, n.11.

%8 United States v. Loew’s, Inc., 371 U.S. 38 (1962).
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BHRHTEF P HF R BT HELTHASFLEL 08 Be% k- BFLRP|HE
mAERRAEZEP AL F LIt F-4 g (sufficient economic power) » Fpt % & &

AL P R B S BRI ARBER T ANE G A RO R El
2R B e o g REE G A X FIVIRE R IT o @ AT F IV TR o
Bod o mearg R @;95 & 7 &(tying product) % % & & & 497 34 £ enk &+ 5 pin
TG BB R IRATI o b kAR RREL G #Uéféﬂ s 7 ”%&*f FAE 18

g0 A oesk B EY TG AR Y A BB T AL G B E LA BR R
FACFEFREFET S o LhHEI TR G EELE M I HY l?*&ﬂé
B ORFEREGEOE LR 0L LA R T OOWIRE LR 5 Fehikd
40

B BB kL8 R anLE o TR R L A8 G BT R/
ER BRI R Y E A PR E R o B AR A AR U B e BB G
ov-cg o Rk el b RERSE BEET AR L > L EER
SRR E R BRI FJERE L om A FREE {3 2 A (distribution. costs) 0 ek & R4 4R
B £LHE BB ERE T T O A2 & @k g T % B R o EL
EREE I A R R R DT SR S o L R

3.1.3 Hazeltine' s 7| % 2%

Hazeltine Research InC.(ff # HRD# 7 < 24l A MA R F 2 TARP 2 H
o B el e B e 7 HRILG 5 ¥ Gre ondic 38 & JI3 A7 2 Ak 4 4
Fomgr B S DR B & T AR MR A ST i B -
AAE 4 Automatic Radio % Zenith % P~ 8 iz chiefg i £ 2 F R bR * 2 1)L 4
2 - e Ft ot E g A HRIAssrenZ s @ 3 ) B J1E Y Fuie oy & AF S7deds
ERRL VR 0 A%k HRIF S+ sl e RaRdE o

& 7% 212 Automatic Radio 2% 4 4% - A A XY > F RINEF ARG
P A WB T B @ R AkAs T g g (privilege) » i ARIEIE A ER A # Y 42

% 1d. at 47-48.

0 1d. at 49.

1 1d. at 53-54.

*2 1d. at 54-55.

8 Automatic Radio Mfg. Co. v. Hazeltine Research Inc., 339 U.S. 827 (1950); Zenith Radio Corp. V.
Hazeltine Research Inc., 395 U.S. 100 (1969).

* Automatic Radio Mfg. Co. v. Hazeltine Research Inc., 339 U.S. 827 (1950).
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iz Ry X BT & h&Fr > T HRIJe g £ eni7 5
Hop ezt e B £ (75 T A B

g AR

CHER  RBRBREREARLIE- ¢ RERE

T oend s BT AR S 4R B - (tied products)c 2 EHE R E P 0l 2 B e%(different

products) | “°

D 2 ex 4L [N [
RETHE 4 G &R

» EORRAE A K B HRI JES # H 3
FARR QAL AE A R

v

&Wo&a’&$zhmauﬁ®é§ﬁ$?@ﬁ@—

L % ?‘J T%’, B 4F 5 i § %2 (a convenient mode) » F B 1
*A RO OE e A/:_,H_,i,zﬁ;\g?]&y%o

- B 2@ Y
= m/‘] /i‘_F:Q =S

1’a+m|i

SfEgefE %o #

20&@ﬁimMme$“m&AMMmkam$¢ﬁ
s B2 2% HRI % 15 4% o 7
EE s B R AT LG RS e R L

*g&m'?f’tz'flj_&l:}

g

P
2,

EHE

-?__F %ol % awi_ﬁ,\;’.g«f

(unlawful coercion)d& $24# Ade X 2% & cnH & L0 7 FIF%E S @D L

N EUER e b gk AR
B A e B pE g ﬁ@UT%?ﬁ%m%ﬁ

% 1d. at 834.

e dESR T A R: HRI

e
b o r;.‘] 1L “’, # 1:((

1959 #

’4’\%1}% r‘(/f P’Dplo :L,J

S g MG N G
LB R 1535 2
GE RUBTEID SO 1 R

K H e e B o B SR

7 Bl RS A B

Hos A AR

i Si g i

* See HOVENKAMP ET AL., supra note 13, §22.5 at 22-37. Hovenkamp =i A\ &2 15 H i Al g HIETE

T &S ETYREE -

HYBAFE ERLLY - IRA]E RE—224T R AR LA &5 7 15 B HYEE Al A T8, -
" Automatic Radio Mfg., 339 U.S at 831.
8 1d. at 834. See HOVENKAMPETAL., supranote 13, §22:5at22-38. T30 E R AR RERRLEFER » FapiE

SO EELMENGTR - &

EIAbeE] DA R B S R B —
EHRGPFEFEFHEHEDL—RBE

FErin(a single product) iR SR & -
Hovenkamp = A\ &30 AZ AR AR AR -

9 Zenith Radio Corp. v. Hazeltine Research Inc:;395.U.S:100 (1969).
%0 See Hazeltine Research Inc. v. Zenith Radio Corp:, 239 F. Supp. 51, 69-72 (N.D. 11I. 1965).

HRI $2t Zenith #YHANPZELALEERAT T -

TS BRI S P R B R (E3245E gl o B DL B I R A

1959 4 1962 & 1963 £
R B N R SEIE N N
CeigE | 00 FT Gaapipy | SOO0FEME | S20000 KA
$50,000 x 50%% $300,000 4/
1 EIF (R AR i)
i $50,000 x 80%% S EEFRT | $500,000 ZE4L/4F | $310,000 E4/4F
HEBEFME | 2 P (BT o A
3@ELLE | y LEF -
$50,000 x 100%% Rt
EIF 9 (¥ B B A F il $435,000 ZE4/4F | $275,000 FE4/4E
51 See id. at 72. HRI 29)#245 Zenith /225 HPU(HE 2 (5 B HLELF] > Zenith 25 BE R G2 RESTEA - (RIE

HRI 7. 1959 FEHEHERY HA 21 7 25 2/ DR REZ
TEZAEREAHE - JPEEEAHRIE Zenith D/ HUSHRAE (I SEAZHE -
52 1d. at 77 (“...Whatever may be the asserted reason or attempted justification of Hazeltine, its efforts to
compel defendant to accept a package of patents involved the use of one patent or group of patents as a lever
to compel the acceptance of a license under others. Such a licensing scheme under applicable decisions of The
Supreme Court is illegal and constitutes a misuse of the patents involved.”).

7 = {E LA ERY R
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(economic coercion) o T ** 1962 & #% e > % o o B R[BEF QB TARAP M
LAlGE I &4 BB 2073 RAE R REENIEREE S T D
BAES w4145 8 17 5 0 1 a0 gy D B RS 8 L R 2 Rt Loew's & AT big e

#l4& F 4 (block-booking) & & 7 I o A& & ) pF 2 PfoT}u%/{; A= NEP A
B4 BB BT HRI FIG S L 2 g L 0 AR B R
CES Y Al

Fod ¥k B R R LB RARNA o R # 1R E R 1 & R pp 5 17
o B UFELALALLJNY S EEGEL B YAoK HEEEL
JlfEpr e gt £ BHEEIREHE I ET #’F’Eﬂ’ S e I o e 354

P E R E G - e 2 20 & W o0 Automatic Radio % - 2 4 5 o
Automatic Radio % i HRI & ag 34 4 B2 A -8 2 & R HRIET & 2P 4
#HoFHEEE G A 'ﬁiﬁiHME%amLZWM&ﬁﬁwéfU%%ﬁﬁﬂ
YePthe FRMESG RO L FEN T A Y RER A A2 EHHO p RS EE
™

FELZIRHI AL F LA RE g L% s T ot s REE . 2
REHPF2 AHE*REVGNORFES 2 0 W BREFERET L GO ELE N
AL PREREE ) R REA L REGHREE p R R 0 RS L&
EE G A AEGURE A REETI E RGP F AT TR AL SR D

240 N2 2= ¥
il T e

Hv P

3.1.4  Broadcast Music,Inc:v. Columbia Broadcasting System % *°

Sl RS LA H 2 g k2 mE F 5 %% 45 & 7 5 ¢h3h 18 (coercion)
B2 ARAEEALANGIE S S anl $I38d > BRI RREREA AL LT
B G RSN ZRYE SRR nRT o a EE R IR

4o BB 5 4 Fwen%k b 5 Broadcast Music, Inc. v. Columbia Broadcasting System, Inc.
X 0 0EOREALFIREFEFARNY FEAEFBFITEFAENRE TR

5% Hazeltine Research Inc. v. Zenith Radio Corp., 388 F.2d 25, 34-35 (7th Cir. 1967).

5 Zenith Radio, 395 U.S. at 133-36. & =32%2 [ International Salt Co. v. United States, 332 U.S. 392,
395-96 (1947) 7 R ELFIFEFE B & AR H » LUK Brulotte v. Thys Co., 379 U.S. 29, 33 (1964) %74 ZF1] %]
HIR G SAYIEEE - BHIRRIEN SRt BRIV B DL T e BB R 50 #ER )
MRS RE AT -

> Zenith Radio, 395 U.S. at 136-41.

% CBS, Inc. v. ASCAP, 562 F.2d 130 (2d Cir. 1977), rev'd on other grounds sub nom. Broadcast Music Inc. v.
Columbia Broadcasting Sys., Inc., 441 U.S. 1 (1979).
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http://international.westlaw.com/find/default.wl?tf=-1&rs=WLIN10.08&referencepositiontype=S&serialnum=1964124883&fn=_top&sv=Split&referenceposition=179&findtype=Y&tc=-1&ordoc=1969132989&mt=WLIGeneralSubscription&db=708&utid=1&vr=2.0&rp=%2ffind%2fdefault.wl&pbc=0ECA9AA9

LI A he RN T & 14 (price fixing) - kg REE R Y TEF KE
%ﬁlaﬁﬂawﬁﬁmﬁﬁaﬁ%mﬁf@@a'm%&@%ﬂm«#%%&ﬁ
(nonexclusive) » AFFE 4 § € 2 Fe F TR A PFRAE - D13 § FHAAE A S 5
BT AGFEEEEL -

BBkl s Bl LY FE RS hiE a2 @5%2ﬁ¢mmﬁa7
WHEEofaF Steven * PR NI R LR ORI TR EFES AEBLGT FE L
ﬁ’ﬁﬁﬁkwﬂﬁﬁégﬁﬁky@ﬁﬁ,ym%w@wm%@ia,*yyiﬁ
4 CBSizth~ 3|% S kg A m 3 vt f4i% B N Frygw s

%*%*:éihmdW%ﬁ%‘imﬁ”ﬁP%°$%3WW*%Aﬁ%ﬁ’éﬁ
A B p FITRA AP E T LG (exclusive) 0 - AT T T
ﬂ’b“%mglﬂﬁﬁﬂ%ié°ﬁi&$%%¢&@i*$$ﬂﬁﬂ’é%ﬁﬁ
TR A - APREI RS EFETRE SRR D) BEREOS A
W BF R B ARG S - AATA R AR EEELY AR
#&(different product) | & 257 5 & Steven i F & SHRAL E T AR B AT
¢ R AT F N8R e RpefE A Ta g (7 % (coercion) |

® A6 R IR Al R i ¢ 5 2 o
FAA e R f PR SRR A S A T2 £ D SRR Vs
Voo B AR R D e e AR H g > rdll g A B > A LR
Ll o ToARE A EFRES “o&ﬂ’ﬁ%Aﬁ%%%ﬂﬁﬁ
do(discount)dr % i § S BB E R E % ¢ RIZEITE E R F oA fITiRE g S A

{ Menite 4 - HF el R v o

B OBMI % ¢4 < e RERIE R RRER R 2 e o o
FIE > P AR A Hok b E a0y SRR B Y B o SR AP R £
S & o SR &R L_Steven R IPN %P%‘“ﬁagﬁé QS - REY 23
FPEL LN I REA RIS REES Y m%\ AApg 0 D ARAE A RPN RR
BEGELHE S T ;%%“*‘aﬁi~%ﬁ$ | % BB e PR AL R AR R R A TR P

P 0 RS T 5 - 7 sx(effective) s 4] 0 7 BB B0 g RGBT RS

i

> CBS, 562 F.2d at140.

%8 Broadcast Music, 441 U.S. at 31-35.

0 Id. at 21-22. ¥ HEERES - Steven ATEEFORERE » HHEAEEE ASCAP Bl BMI i 8b 35 84 (E /) F
R EH I EIERF A ERE - B — TS 5 i AR fR IR 2204508, 5 J1& - See id. at 37-38.
% HOVENKAMPET AL., 1 IP AND ANTITRUST: AN ANALYSIS OF ANTITRUST PRINCIPLES APPLIED TO
INTELLECTUAL PROPERTY LAW 822 at 22-5 to 22-6 (2d ed. 2009).

%1 1d. at 22-8 to 22-10.
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ARG EIT LR RN Nl 6ok > A RMAZE R P RERE RS

3.1.5  MCA Television Limited. v. Public Interested Corp. %

P F g e REE 0 2 BRI 5 (exclusive dealing) & § BT dp ke b
PR o A B ER AL R P IRIEN TR URRE ATy R R B
BAEA B2 EARREA LS > AR REA B REEEN S TIHE ) B %
845 12 MCA Television Limited. v. Public Interested Corp.% 56> MCA =& 2 RAL& P
75 A P RARIEA PIC TR SBEFHF T TR P e zr v 0 ¥ 103k - MCA
DPRPRL LA R AT R RPICTR SR FFH AT S B/ ER L 2 S
B H WA ERNTARE PP BINE L - e b R R R R RS Bt s
#]1k ¢ R fg(block-booking) » @ MCA = & & R PIC TAL - it § = A B~ 1F4L 4 & &
g,%QMC?mﬂﬁﬁdﬂmﬂﬁa%iﬂ%ﬂ;’aﬁi»§QAMCamaﬂ.
BALFREFEEE R BYPELTFALTIE KL FRE D DT LR S
P 32 enpE L o ik MCA & dlens p oo b 45% o

¥ 4 Hovenkamp 3 4 £ 5 FomiE Fe it i A b AR 2 (antitrust injury) s 47 5 3
Wk o EAREE A B B B K R RS AR g Al o
FARBE k4 £ A T IRE A o AR LI RS & P
0 BT R SR dh B el R B PUATRAE L B end P FRERVRE S 0 R
g &P ik o S i MCA R Pl H & ARIER 4 AT S
§p gl t @ N R v i A p a4 A KBB4 A RBET
TP A T i hg P pEE(slots) M#“fmij‘k*ﬁm’éﬁg o Mmoo A m A
%ﬁﬁmﬁﬂﬁa’&mﬁaﬁ‘wﬁﬁmmﬁﬁs e Rd ant b ¥

A RER - FIoHFERB R PR Rk v I L T i s §
Be vl R o v AR L L A EREA B Bonge i 6 FIA R A niF S A
2 PF) 0 A g R Il g™

¥

\

% $Hit5m M I B RE (lanket license) A ki A5 65 - Steven RIEE IS EE R KA Wil B lE
Z ARG E Al (rule of reason)siHIET - (HEEJTHY EIRER R G R LIBIIAEE EFABEFRHIE
5o fEAN » BRI N B EEUSIER B - HNRE SR EE AR ERE » 2 TR -
% MCA Television Ltd. v. Public Interest Corp., 171 F.3d 1265 (11th Cir 1999).

® See HOVENKAMP ET AL., supra note 60, §21 at 22-154.

% 1d. at 1268.

% 1d. at 1280. FfARUAE Loew’s ZEIREHUBHEIVIS EFEL » A A BEERESFEMES > 1L H
[E et S il A E TS - See United States v. Loew’s, Inc., 371 U.S. 38, 45 (1962).

%7 See HOVENKAMP ET AL., supra note 60, $22 at 22-39.

® 1d. §21.7 at 21-157. BHHVEEI— RSB RCR © 52 RAS 4L 15T -
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3.1.6  Philips 4 5% %

FREFFELEH2 1 CD-R~ CD-RW % ah2 4 & I & 2 1 3L o 20 B 17
w i RE%EF % £ R ¢ (International Trade Commission, ITC)#t 4= e | & 1 4p B 42 5
o B LA A BRI G B IR R SRl 2 1 8 R 3 CDR
CD-RW ka4 el T #f & % | (the Orange BoOK)#1 » = #-7 & %R fche § & {1
(essential patents)e = % f & » % d #JlF M psedle R fax Teg ) &l
EREEEY Zi e BHEHGAT AR T F AL S T2 F ) & ] (nonessential
patents)” » ¥ AR 4 @ik R E iR e R A HE e B A 32 EE
F Ll B A A EINEY T LARERL B

O ITC kK & 0 7 sc B % F (Administrative Law Judge, AL)) £ £ B ¢ 4 ¥
(Commission) # i 2 HFF " T e G H AP FEF 734 £ Apa2e g il
108 3% B3 R 0§ A4 & {1 (per se mlsuse)72 c* LR g TRILELR

RIA AT > g~ 20 T 5 UL PR PP AT T A PRRE S BT 0 A 2 A

fE 0 FE B 2R B

Fed Cirpl#e41TC £ f gomasl - a2 EhE2 EF R rLR ¢ v a2
B RAF O FRESEJIET W E M a0 Fed. Cirgi i a5 5 & 112 & 14
& (patent-patent tying)» # i * » A% 2257 B8 2 &3 & % i (patent-product tying) # 2
* cng Rk (per sedllegal) &%k p™ o % 5 e Ranig s GEE R » 222 F &)
BEARF AR Toek o ARILEA D T EHEEF H B R PE o X 2 E A
e 3 B £ Akt TR TRl PRI A o o~ 2w T R )
g I Ei%%‘iiﬁﬁ%?ﬁzﬁﬂ i > AP ET A FHELENFEF L 7 R
Ao gt PRt L RBREEEIABN RS A LR
i E 5 AT chip L > Az BEEZ B B DI 8 & J] 32 5 Fed. Cir.
et RRBALAELF L 0 B L EEYMARAPERERA kA THE 2

% U.S. Philips Corp. v. Int’l Trade Comm’n, 424 F.3d 1179 (Fed. Cir. 2005); Princo Corp. v. Int’l Trade
Comm’n, 563 F.3d 1301 (2009).

° U.S. Philips Corp., 424 F.3d at 1182-83. JRFIH £ 3¢ BLAIEE b > ARG 43 Bl - 47 BIARAZ
T > — B BLEE R BRSO FR 2 R fl(essential package) @ 55— MHRIZE T E AR HYR
(nonessential package) « $+¥ TR - RADHEFREIEFEIMTREL S - H oV

™ 1d. at 1183. ZFVU(EEEF S B Wi fl By Farla ~  Iwasaki ~ Yamamoto B Lockhoff ELF] o

2 1d. at 1186. Z=E GBS ITEIEE B AV ERE » FERFHELA ZE WS 454005 - JEhE(compact disks)
ELA R B A ﬁi%xﬁﬁ*ﬂﬂiéﬁ?ﬁ%ém s RFTEH A SRS & - FRIREFDAS
271(d)(5) R R A5 85

™ Id. at 1184.

™ Seeid. at 1188-90. Fed. Cir. 455 United States v. Paramount Pictures, Inc., 334 U.S. 131(1948); United
States v. Loew's, Inc., 371 U.S. 38 (1962) {84t 2 & ZE (-1 AN ZE 88 F BT BE

™ 1d. at 1191.

16



e 7%

EEREG L oFed Cirgas ke BACFTEA S H# P AFH L 557 55
1 ek % 3 jie(commercially viable alternatives)’” > 2 HOF R PR L
BEAE A EEER SRR TS R e R e e e
'ﬂrﬁ-ﬁzf’f?%\* B2 /ZmeéJ}FIi”T&lffﬁ EAry BAF LR B H B AL
TR FL I8 RRPEE BRI TPREYWEFZ e R AT AT
RGEN TR 32 FEREZ L U > B g RARREL P2l
fred ehL e F o A3t md o Fed. Cirs w ITCE R € chd Rz &8
WERRRPIERTY ¢ R AL 6 oy B 0F TR -

|
PN

|
T~
7h
=
B3

317 &

FHFEET > FRSYRHBAAEE LRl REEEE > RPPE R
ez 3 ¥ T2 SHIEHRETE 4P F4 Fenmf T 0 LM gL § 2 6 5
RS £V ARIF ARG L 0 E e s R R R IR S £ L R R
75 T § REEL L R ?J&ﬁ?‘w}i&“— 7 e RpA5p AR T ETIE
B e R ke APFD AE T AL EE M PP RS E A P FRe R

AEFER & {ﬁﬁfkﬁ?ﬁ%m% T ooRUE R EERE TG 0 R
P EH PR AR DR o AT A e SR I o B AR AR R Rt
PehF T &5 PPy o B S S RS 7 A 2 ehdT e (discount) £ £
I 5 VU R B B TR R A AR 1 BT e R o e b TR A e e RiRiE
FEo T ARG RS ALY RE T IR ¢ BMI (¢ T g R i
FoEFERILTFL-F2EPRFIEE REBEIRN  TEFRUEN G REZ R
P2 87 > @ B AR A BB 7 5 nd SR TR S R B AR L

% 1d. at 1193.
" 1d. at 1196. _FREREE B £ Yamamoto LA LLK, Lockoff BRFIEL A B 5 a8 A5 - AEAREE
ERTVETRE > (BN EEZEREMNRAE O RAEE R - CEFHREE LT EE > Mgk
Yamamoto EF1] 5z Lockoff BLFI4h A S 252 -
8 \1d. at 1195. FEFEREELE > Farla R lwasaki HiTEEE A48 HHEE Calimetrics 2\ S RFE 0451l - B
il B L ol EME o (22 Calimetrics AVEE A\ AR50 S A TRFHTHAAE AN 2K A
Calimetrics iRl » (R AFRISHRE M ZEI[HEE - 20E Calimetrics 7 i AR REEL Farla K
Iwasaki BRI ATRAF R B 3E P 2 R B A TR R R (% -

°1d. at 1196-97. _E3RERESE ALY - 15 D HIBHE AR B BRI - TELAGr4S s
KN > A PEAE—FENHUREISEN S B0 ARSI EHE TS 3L (reasonably
necessary)fyFiflir o _ERFARE R0 Ay LR HI BT AE u] DU 1 & R [0S S SR N S0 -
MBI 8 E R B IR A A G &R - A RERBEIRLEIRU » NEHFER NS AR R B RS
HEAVIEHE 25 - See Princo Corp. v. Int’l Trade Comm’n, 563 F.3d 1301, 1310-12 (2009).
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LA RHRLRR éﬁ%%“ 4 PR T R & 12 R B (rule of reason) i b 2| ¥ iE %
[en b AL B RE ER ST R A LR

174 & Philips 4 7% 2 ¢ > Fed. Cirdf» & fl @ B flangr 6 3% > & 8 3544

e R NPy R EfrR IR E LR LR T

‘fa" °/IF7D$FW“>"¢5 Ef?{ﬁ‘ﬁg
)y

S NER SRRRIE S i = sTLERN- I -2 EaBEM SRR
PEEAA HAEABEI NS Gck 0 YRR AL IR G 0 PR
PR DR M E G B f G SR A S A 2 e e R g R i R
LR S F R T s A (viability) 0 2 T L Rep RS SRR G o SRR R
SR 1 E S R R SUP T TSN E S T R CE SRR

E I LR RE TS SRS T LR

2
TR FBREHLTRESAAER > S e A g I W £ > AR

g
F}
=%
‘il"i
T

WHOFRARETREFNERT AE S LSRR AR £

e L% il R S R E BRI AR - R T2

%%Féﬁ—%ﬁﬁiﬁ{ﬁﬁﬁ%*i’mﬁ4€*wig&%*?ﬂgﬂﬁ'

et 4 EorRF L R F e o 58 £ WA 5 R E S
R R A ARl RO P L R (I E S S & 0 S R SR

1T - A o IR AT BT SRR R B L kR T
A2

2P R NZREEL G 4 T L JIF Ao T F - AT B o v
% 4

\

oA P 2 B e A LS B T T e % R T 7 S

m%%ﬁEiJE’%Aﬂ?Fﬁé“%%ﬂ%¥ﬂﬁm§~“{@ T

FE B UFH R a8 Vi e n bR B R b Bk o 12 bk ar
e £

SP 5 TR LA 5 0m WAER MO TMER B 5 C BT R
A kv e 2 RER BT AR g 4 e o

3.2 HpAlz AR R A B g £

OB &9 B BEE AR FRRLBBI AT S N blhed 8 85

8 See HOVENKAMP ETAL., supra note 60, §22 at 22-32 to 22-33.

* HilE ERERS B Z2 5] (Paramount 25 ~ Loew s 22) et/ B A AU SERAE K ( (Hazeltine 22) » EFFS AT
5578 B ImBHEERYE T - T B R TS B AT HEr - nIEEBHVEISRREERA] » 3ZEb R RS
ENEPICHEFATSIE -

8 F1,3.1.5 MCA Zff: -
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1] £ (total sales royalties) » i A48 4 & 540 & 43 %7 (total sales) & 117 &, 4
(profits on sales) 3k ™ 4 =t i S HEFI & o 2t ob > YA L - B2 F ST B AR
ﬂﬁ’ﬁ‘*im”i"ﬁ°ﬁwi’Fﬁﬁﬂﬁﬁ%ﬁ&%e%%zﬁﬁ#Wﬁﬁ
Pk E g &0 T Flig AL 2ER 2R o'aﬁff >
FRPMTTE K SRR AR A PG BT AR ;};tﬁ&\
R R AP T 4 ..ztaf'w‘ 56 4811 #fj;@mkéﬁ% o
BRI R I A I A RIEFRT A BRET R T AT AF L
g gl R r B AWMl o A T2 AHAID O HAR Y BERNL A
Pl £ 7 e

jmr
91\: Wg
,\':\'. X2
)Lo-
et
“

3.2.1. Hazeltine ,x 5| % &

ﬁﬁZmMRmmﬁﬂ%’ﬁﬁAHm%aﬁﬁﬁﬁwﬁﬁﬁﬁﬂ’%ﬁﬁuﬁ
PEABHAL VAR EI L0 2% B WA I TR D] HRI g s
- PG R AR AR 2 R PR HRI i L R R AR L
Zenith 400 3 % HRIHE S & 1% 2 G2 5 F o gk £ MI N5 F 2 i =2 F %
| ARV - A ﬁéﬁé? EH LGB FARECFLAERL
SR E  FEEAE S F QR R F Y R LD BRI R 8 4
BopFs A i % 8 g e A & (unpatented products) i » fEJLE B iR e Bl
#A%3% I e Automatic Radio & 2|91 38 cpe l  Bag Al 5 5 - B~ § REE
e AR I HRAAAI /G R G TR RRETHE A RBRBEHENTF
o ol £%

3.2.2.  Glen Manufacturing, Inc. v. Perfect Fit Industries, Inc. % %

* &g 4 Glen 2 73R g B 1 -k 0 F 2 & 14 Perfect Fit 2 7 » ffs 472
g 4 Perfect Fit i & 3248 % 4> 2 % Perfect Fit 2 X iz 2 972 & S 41 8.2 5 4§ -k
%E&EiﬁﬁﬂﬁkﬁWK%EE e A ﬂw ko gerie w3
HER A Glen 348 2 & 41 #1 & ;{Ag 7 o P fE A Perfect Fit Blyirrszdl & g4 1)

8 Zenith Radio Corp. v. Hazeltine Research Inc., 395 U.S. 100 (1969).

8 Hazeltine Research Inc. v. Zenith Radio Corp., 239 F.Supp. 51, 77 (N.D. IIl. 1965).

8 Zenith Radio, 395 U.S. at 139.

8 Glen Mfg., Inc. v. Perfect Fit Industries, Inc., 299 F.Supp. 278 (S.D.N.Y. 1969); Glen Mfg., Inc. v. Perfect
Fit Industries, Inc., 324 F.Supp. 1133 (S.D.N.Y. 1971).

8 Glen Mfg., 299 F.Supp. at 280.
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4 (total sales royalties) M #iE 2 s B EJIFE L F 7 FRAMDER LHEF>+ 5%
A FrdlE ‘ngﬂ:wwﬁaéim ;ww.vﬁ¢%7wwo

- FE RN VREZ QW - 57 Glen Ard % JIHHT T AIRAE A AT
é_”@ira R HEHBDEHRRE  RKRAST AR F FIFRBHITT & FIEL2 0 -
EBES J‘ma‘ﬁ ki N - 70/] -0 Automatic Radio % 7 *7% %] - % > Automatic

Radio %2 5 At » A SE T * #;»*Eiiﬁwt’%ﬁf [EACTE TR T = L
TSl > A% B H - BEHFEr S H - F R v sl e AL A 5T &
B AR LTI HARE A R MR L S

2 AT HE g o

7 S R Mg (R Lt F - Fedp 7w i BB 2 [t Zenith & s chEk 3T R 32

ST B IR ?’*ﬁ%w%1\hﬁﬁﬁﬂwmﬂﬁkmhﬁﬁémhkﬁﬁ
2 232 B G R & i PR EES LT A B p A & F & & (mutual
convenience) o F HE J| £ 4c Be A A chdF R 0 i pdRGEA H o5 ) M A B4R 0E 2
(conditioning) £33 18 {75 o P IRAEA Bl AP HE L F IR & B R 8 R b g
& > ':T'I”‘f?q\l_g;‘fl T o

PO BERE T F S0 EATIRALAIZE A Perfect Fit = H & 43z 4 & Glen &
1R REATFEF OFRELREPARAST Glen ¥ 75 R B HENITT F iR K
KB E > - ERFRRENEREOFERI A HEJ2 2 5> FR| T2

%k
FE B2 ShAR P
m £

PR A0 o 2R IRt 5 Glen EiEsciE VEIqIA B2 v R E ko2
TR R TR B RS AR AL H AP T
1ﬂﬁ%ﬁ%$ﬁ%ﬂ§ B SRR AR e Zenith kAR i
L2 P

3.2.3.  Microsoft %

Hegr(Mircrosft) 5 B 4 £ %6 (T3 s sid Kg bt et X > #02 MS-DOS -
Windows % T % s34 p 7 X & T " ® i 7 (Original Equipment Manufacturers,
OEMs) » fa H 3248 15 20 & 1y ﬁ;isg}% MR A2V A TR TR £ E %?{o
FETRY %K F 35?2 & (Central Processing Unit, CPU) » % 3% % %o

% 1d. at 282.

8 See Glen Mfg., Inc. v. Perfect Fit Industries, Inc., 420 F.2d 319, 321 (2d Cir. 1970); Glen Mfg., 324 F.Supp.
at 1133-34.

% Glen Mfg., 324 F.Supp. at 1137.
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AE AT E AR X AR £ 5 2 EAC R -k A AR
% “per-processor license” » ficiic 2 &y 8 fi € %33‘5‘-,& A ¥E IBM #7409 0S/2 (T
G PUSBlE T AR Y OS2 PR KB F A A IBM A LB 4 0 g S
ABR A FF R AL F I AT RS HIBM 2 2 pUr R ok .

A T E aﬁ@ﬁﬁ%ﬁ&&ﬁﬁ%%ﬁ%ﬁﬂgﬁ;’%%Q;iﬁ
¢ (Federal Trade Commission) ¥ % & =% & ;% $%(Department of Justice) -t {& ¥ gic B
WA EINT E IR 1994 E e K e Brirn s A Rk A AT anE B H v i
EradF2 e o @R 0 hE 2% 1LiE~§ 205 4R o2 & 4 (consent
decree) » "4 e 24 @ * #7012 “per-processor license” 2. | £ 3 & i E St

RERLE IR R L ERIENE S R 3 /N B 2 SRR 1 BUNS - e/ W < /o SN A NP
“per-processor license” (¥ 5 #4815 1+ > piedip 45 2 & 41 it 48 i € (per-copy basis) & 7 %
% AR T B £ (per-system basis) s g £ 3 8 %ﬁ 72 FRIL 5 “per-processor
license” § }T&ﬁmﬁ—iiﬁ ji:}i%“lf k0 FAMENE (ST o B s g eniE
¥ gg e et AT goomdicin B E SR b FRALF AR
AEEHRE F PR Nl PR R EE N e 2 W R #
SRHCHE §F e el & WA RS e v s B 0 e R F
ﬁ@@%@’ RPFFCATRBE DI AEE K L FEFE B L T

R éi#ﬁi AT P ARa® g BSR F 2k L B M AR E IR ) e fR
A Jﬂt@ 71 % 25 00 “per-processor license” 2 A & iE o FER 28 o X )
B £
324, i

BT S SRR £ eB R 75 0 2 REIRA A P T £ 95
BEAER RN bz BR AR e Y > FRLJEE- R BUR6Y LA

KA T LRI N AT HEMEFFL . FL2ERRAS G 25

% United States v. Microsoft Corp., 59 Fed. Reg. 42845, 1994 WL 445194, 42845-46 (1994).

%2 United States v. Microsoft Corp., 56 F.3d 1448, 1451 (D.C. Cir. 1995). ZZ& By 734 ek [a] 534 2 By
HRPT £ R FfiF <> (consent decree) » 2R B AST LGSR & #H6 Ae B 0l an < L3RI BREFIET - B
FARZEIEAF RS - TN EDAE TR BRI e S B B T E ARz (public interest) > DLRIEABEEA
FffE < > FEENREE R - TIEMEAILFZRATESR 24N » {08 Tunney Act BTl AV RZ AR
AR ETZAEG S AR (RIEDAS SR AT Z Rk iprEss ) Pl i 2 17 Ry B B Rg Al N > I
AEZ—ETERER - LIREAR AL B A E OMITES » S SRR ey S 1Y%
HH(final judgment) o [RIFEET AR SRR —IAETT Ry - ANZE ARG S S (e HE 55 B AR
S AEH BRI N E SR ATUE - NERERABHIN S - Fifgar S B A G S AR SRR
TECET Ry &05% > BN A MR FEE 2 AR BITER -

21



PR ARAZHER - R LA EMANRE G TR E s S F
Bl Bude * B3 Ap v en@ B A58 V28 U 4 9E T 4”“%#"1‘% A RE
L abrobhBi2fatis ’]}i # 4 § 4piT < Automatic Radio % 7 Zenith % 174, % b 2] ;4
Sk oo HA R TPt &R AT E S i BAES A A
Glen % » 2| Foif ﬁ 76 B 8 i I~ Automatic Radio % £ Zenith % |- b2 b » * 345

T o AR - F LA ST R RERNART 7 T TR &
ﬁﬁ'ﬁ‘ﬁf? P PSR H T A AL e B Mo 3 3T 8 i Microsoft % o i st
Lo wp TR P N ST A B TR S

CE AR R ey R R B F R S i 2 enp R A5 T

GEEF ORNRABEHSFLIR Y SupL R 0 TE AL L 9HLT 2L
F
J_

Flet o B 7 5 B SR 9 ARl - 7 5 F PR RS TR
o £ B> & 'uﬁﬂﬁmﬂgﬁﬁ_k? T R - &
R AR EOT A - Bk ff@ﬂ'v\ Y

C QR e {ifwﬁ?éﬁx‘%
kBT E Kb &k G E PRy Bl A T £ R *r,t,fﬂtfugy; T
BAAEASLFEES I MER LAY 2 g dps # T AFAET £ 5%
Fro BERFRIRAF DRI EF T T A D ERTEZ AR G -

¥ S HAYT 316
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ST R FLREEEA

BEFZF RS T F R A - B A ERARERTY KR IO TR
Fl& > 2 gd - AR BB A P g £ 0 S EREAL AT
iR EHERIE RPN 75 AERZRFRL AL R R Rl il E
B R 0 ¥R BRAEAF R TR DiE 2 HEHEEL 2 - R o FRF LIRS fEA
- RZKREAFH D T AP AEZBRETL B SE GAF L X R IR B i
d B3 eehd FF ? A B G éiﬁéf“gﬁ’* - BHEHEE ST 2 2 A F LA
A BRANSEE LR FHAE T REF R AP OTHBRES S PR
Efefk T s A B L] "ﬁﬂfﬂiﬁ»ﬁzﬂ'} £ - Ew’} AL S REE T
I (74 0 FAck Zenith 253 2 Fak’v];‘i—w#]&,; R E G Bk £ R P
BB Pz rmﬂ ,3“:311 PN iﬁ—?"{,;ﬁ—‘ﬁmw’ﬁ s M SN ERBF FRiEE R A
FTHFEE? R %\"Va Ao - AT EFE A RRO AT o T W ANE Y W
P RN R R R £ JC BN S R R 0 RS E WAL S ER R 2
AP R RE R R 2 UG TR s Rt LR A A# e

Ji

418 A - 2 dhp kLR

411 ¥ i‘%ﬁ'ﬁ‘

%i%%j%’@%umﬁﬁﬁlgﬁ% ﬁﬁﬁ%%ﬁiﬁ’f%{ié%ﬁ
e chi 6 22 E - Hovenkamp ~ Janis & Lemley &= =5 ¥ & 8 £ 3 a
AmmML*ﬂﬁm’m#M T P 50 e F%Tﬁﬁ Bk 8% mker
VARSI RS E N A (TR T R ) F
1o SR PE(THE L TGRS | £ ) o F)pt Hovenkamp & 4 F e 5 43 {5 8
% Philips 2 2 ¢ N hE A E S RH TR M ERE L e RIBEARST B REE
%ﬁiﬁ§4ﬁﬂﬁiﬁ%o¥ﬁiéﬁﬁﬁ@’ﬁﬁﬁ‘ﬁﬁﬂgﬁwﬁﬁ—ﬁ%
'ﬂ’aaﬁéﬁﬁewiéZ#{ﬁé?ﬂwwmwwﬁoﬂﬁﬁﬁﬁﬂﬂ Feyie
EheRPEIGIHUALSAS G Al s s B3

2 %%ﬂﬁﬁi\i%ﬁm*ﬁﬁm PO P T2 SR
2 ﬁ@;i#@xf,ﬁ% ot b T HRAIEAL T HRAF TR S WRHFTLAERTLE
H 3 & B 5 fl(blocking patents) ; gt P E 2 T HEL R o F P & £

% Zenith Radio Corp. v. Hazeltine Research Inc., 395 U.S. 100, 133-36 (1969).
% See HOVENKAMP ET AL., supra note 13, §3.3 at 3-22 to 3-26. Hovenkamp = A &3 kA4 A IR EE

£ty - (E1FH NS N UG HAN S R BRI - A BISMERGEI RS & -
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e e e L an wls T P, ., 96
B VA E - f R AT @it AT SR EL 9 27

Hovenkamp & %« dp i % 5 ficd RaRfE % @ pinff 4 o Ao B3 WALE &
AT il G R PR g%ﬁ;#“éf TR A FIPL LT > TR 1‘#%‘3‘%
B & B e 3E (injury to competition) » gt PEERE E R B 4 ON R EAZ RS 5 ¢ R
PN FE GRAOFHFT A R AL LR FRLBARDG T FE o
FRBRDOFT LA AL FL JRIEE T o TP H 7 AR
E g i f#45 € (market opportunity) » &2 &7 3¢ 4 5 oL Tt TR R
it#»%%#”f EE gl " *:E‘.%?f TR A B O e o )j‘ AFEA AT B ehdp B
# H-(relevant market) » B & ff 2 L H T AL T o rE G B Y Y A R
ﬁ%ﬁﬁkﬁﬂéﬁﬁ&?ﬁwﬁﬁfﬁﬁﬁ’ﬁ?ﬁﬁmi%m%ﬁﬁw’\?ﬁ
YEA g g 0 ¢ S R 0f s (foreclosure)™ ¢ FaE 4 i LA R
PR F o R AR A FG ® RRER R 2 1 o ST S s
f R AR 0 F @ R S e i 2 L AL Gi PURAE A oy G PR T B
PG H T g2 g Ko G T Bt H 4L URE g 0 3R
g

S-P

g
"

\'?_‘ka- ‘mﬂf

FeRZ B e REEL S FRaUET o g @ R g DR
B AR S LGRS RET O FARE AR G E L AR B W s RS
PSS € 0 T RliR g % 2 Pt Jefferson- Parlsh ATk kW 3 70%
£ i%(upstream market) &_#% 5 ¥ Ky T f#s\#wfma o FEFT R D&
b P 0 PR A R & ETRT el e Tan § Aap'® -

BB owk 2

P}
".E\

% {5 > Hovenkamp % A 38 5 P dks BB OE 5 2 > ¢ BREL 5 T IR
PRREMIEE - FEIMHEI s S RES A FLRLZRARE R TIFL D

% See HOVENKAMP ET AL., supra note 60, §22 at 22-43.

% 1d. §22 at 22-35 to 22-36. }* American Mfrs. Mut. Ins. Co. v. American Broadcasting-Paramount Theatres,
221 F. Supp. 848 (S.D.N.Y. 1963).Z " » JEPead At s Bk R S EEHE SEE - 88 T REE o
HUSH EHNE DL IS BB /NI > 01T Bk BEE BN T AR ) K TisiE ) WEZEG: - ERE09T
Rl AR(EIE R 8 B AV E S B R R A NS I E BRIV S  HazitmayRE
EEEETE > FHEBHRFRTHIIEZE (injury to competition)

% 1d. §22 at 22-38 to 22-39. Y 7F Jefferson Parish Hospital District No.2 v. Hyde, 466 U.S. 2 (1984) 7.2 >
Bt lris SRR A E G E S BRI TSI E 2 =+ A E S 2 E TS ERGE R
HOEGTR Ry P RERCBERRBEF: - See id. at 22-41.

% 1d. §22 at 22-41 541 United States v. Microsoft Corp., 980 F. Supp. 537 (D.D.C. 1997)#4# %€ Windows
Z AL E RIS o R Rl AN EERS (A & 46 T AR 22 Windows Z.47 > HUEN RIS 2578 345 Netscape i&5 5 E
EHERRRR -

100 1, §22 at 22-42. Jefferson Parish Z= {#4s4 B2 22 > {H Hovenkamp 55 A 57 By B 7450 fE R 7% ZZ 930
TER RN BE BN B SR -
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?ﬁ Bohannan Rlzn i A ki2Ia g i+ f3 > T A X EAEZ s d1E e RIET i
Caasit i I B RN E e i L Fﬁ“ér"”_‘yl\)\ e 2 B G ¥R i"ﬁ‘ﬁ"’m;}*”ar T B
(foreclosure of competition)2_ b » & 7 # “Tﬁp | #7232 & (foreclosure of innovation) » 12 % fe
ARALISHE A O 4E 8 Hi2 7 4y (access to the public domain)'® o H in L i peiT gt
Philips % ¢ & g 35 412 ¢ R4RHET i 315 m#”Tma‘f ik oo - RIS
F oG TRIET Sk THREIH B ek itk o WHE - B JIERS
('single monopoly profit theory ) 2 F ¥ Philips % i prin 5 A3 4 2 € pLE 22 T &
Flo AR RRBEAPRIATEFLERT T B A o g2 o 2
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ié%t’ﬁﬁﬁ‘ﬁg é%maﬁﬁﬁﬁﬁ@%ﬁﬁ’ﬂﬁﬁ%
G o&“’ﬁﬁﬁﬁ‘ MRS B FHAT T G
ke s T T BIRGS E B 4 P AR T s I e R
ﬁ%ﬂ%zﬁ%mwx%mm B R RRIRE AP TR R E L 2T
Bohannan RI3% 5 i Fest st 32 c 5§ & IR0 0 Bl 5 33 F o PN R
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—h
[Eire
R
s
>
g3
e
%

iz}

e
IS

ﬂ w

O OB ™
P‘\ ’
Fd

A

o=
\TE

101 See HOVENKAMP ET AL., supra note 13, §3.3 at 3-27. Hovenkamp = A &350 By B HE A A & SR AR
RIFYRREIT - A E 2 (R FH RS H - SERwEIE N B FREE A - DIEREER MR
R Z B HAVESEREERER A L2 @A - S A AAFEESEFERZ T > ZErE#E LaHER
INES T B AP T REN TS BEERNE -

192 See Christina Bohannan, IP Misuse as Foreclosure 3-4 (Univ. of lowa Legal Studies Research Paper No.
09-41, 2009), available at http://ssrn.com/abstract=1474407. Bohannan 3% 53R { FHEFISE FE Y R FE S A7 7 24
—ma}/iu%(antltrust law approach) L) Fz i i PR IR {5 ( "beyond the scope” approach) &/ i o w7
PREESS: SRR FE BRI LR T35 70 & (market power) [T BS54 55 5+ 22 an B Rl HEFS: (foreclosure)
R

1% Philips ZHABE IR PIREE » SRR IIENTREF] - HE OISR > Philips SHMESHE
INER BRI HURE R 4T, » See U.S. Philips Corp. v. Int’l Trade Comm’n, 424 F.3d 1179, 1190-91 (Fed. Cir.

2005).
104 Bohannan, supra note 99, at 28-29.
1% 1. at 29.
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FREWEFEFFELT 3l DAESFPRE L DR fEe REgTE S
A%OW“mMmmﬁ&’”“%F” EIpT F L RS G IR Tk

@iﬁ$ﬁﬁy%o%mﬁ%ma%iﬁ’ﬁﬁﬁﬁ%é&ﬁﬁibﬂﬁﬁié
(reasonable justification) 2. F&'% » 52 7 S JIE " » 3% ¢ RIEREE 97 B2 0 4o
SRR PR LR AIATL G okk > ER IR 2 R B g P

gﬁRmNWHHMm$m&é%£aﬁ*W R < Rkl s
(patent portfolio). 0 » 27 % & et 2be Z %f PRI RASET T LR L D
ELE X W 5Bl R Fu R
&ﬁ?ﬁi&wﬁ R S IR A S
ey p AR ER e S F R A R 0 SR R E R B R R
ARG AFFRVPFERFF ALY 0 AR BERRY FARRE o A A
TR ARG~ 2L F PTG PR A A AIATA F] 0 DA e A

413 ] %

o
me
|
el
pat
=N
3
N

PRI h & TR DR o T MR A e S H R
Pﬁ%oﬁﬁus&k%%é*hﬁmﬁl— P - o 05 Pugld Lo RIREL G
P& B 2 aoek » P UL GV EG @A E (70 S B G E
W E %@éﬁ%.’m«ﬁ»%4ﬁ EA R AR o F AL AT R
A G e S A e D RIEE A G § R G AR B s ) B
AR TP > FHERL F TRPIROCE o T W m F PR L E 0 LG AR L T A
peig e B2 i O B R R TR S MR g o R
BT RHAEOE R o R H R R A 0 B B R POE LR 6
Pt o FL A GE ootk AR R 0 BN AR A HT ¢ RS F S en
TRABE > R F AP E A RS B AU % ¢ TR IR L 2 F AR

Fea o n o
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