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ABSTRACT

The conflicting obligations of client confidentiality and candor to the court stems from 

the two distinct roles lawyers play during representation of a defendant. A lawyers as an 

advocate to his client, has to act in the sole interest of his client and provide him with zealous 

and loyal advocacy. An attorney can best serve his client and represents client interests only 

with full and frank disclosure between client and attorney; and freedom from fear of 

disclosure by the attorney fosters full disclosure of the client. Thus, the ethical rules forbid 

lawyers to disclose information relating the representation of a client unless the client gives 

informed consent or required by certain situations. However, lawyers as officer of the court, 

have specially duties to avoid conduct that undermines the integrity of the adjudication 

process, thus, the ethical rules also requires lawyers to take reasonable remedial measures if 

the lawyers comes to know that a client who is testify in trial or in a deposition has offered 

evidence that is false. The conflicting obligations of client confidentiality and duty of candor 

to the court creates an ethical dilemma for lawyers in situations like client perjury. When a 

lawyer comes to know his client intends to perjure himself, he has to choose from keeping the 

secret for his client and present his client’s testimony at trial in the ordinary way or reveal the 

incriminating information to the court.  

The client perjury controversy has been widely disputed in the U.S. Some suggested 

that client perjury rules, which requires lawyer to deliberately elicit incriminating information 

from the client without warning the client of the consequences in advance, violates the client's 

Fifth and Sixth Amendment rights, while others believed that only good faith communications 

can be protected, and the counsel's duty of loyalty to, and advocacy of, the defendant's cause 

is limited to legitimate, lawful conduct compatible with the very nature of a trial as a search 

for truth. In order to cope with the distressing ethical dilemma in client perjury, many 
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remedial measures have been developed in the U.S. These measures are taken by lawyers to 

ensure the jury will not be misled by false evidence, and at the same time, protect the client 

from presumption of prejudice.  

Through empirical studies, judges, prosecutors and lawyers in Taiwan are interviewed

in order to find out how practitioners carry out their obligations of client confidentiality and 

duty of candor and to further develop remedial measures compatible to the legal system of 

Taiwan.  

The results of empirical study demonstrate that the lawyers’ duty of candor in Taiwan is 

very low. Technically speaking, as long as the lawyer does not commit subornation of perjury 

or unlawfully destroying or concealing documents which constitute criminal offence, the 

lawyer would be deemed to have fulfilled his duty of candor to the court. The lawyer has no 

obligation to report criminal or fraudulent conduct related to the proceeding. Yet, this 

extremely low duty of candor is not enough to rectify the proceeding undermining-behaviors, 

such as the recent judicial scandal of judges taking bribes from criminal defendants. Finally, 

through combining the theories and empirical research results, this thesis proposes that the 

ethical rules in Taiwan need to be revised to establish higher duty of candor on lawyers, 

requiring them to take reasonable remedial measures, including disclosure if necessary, 

whenever the lawyer knows that a person, including the lawyer’s client, intends to engage, is 

engaging or has engaged in criminal or fraudulent conduct related to the proceeding, as a way

to secure the legitimacy and integrity of the adjudicative process. 

Keywords: confidentiality, duty of candor, client perjury, client fraud 
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Responsibility Model Code 1969 Model 

Code DR4-101

107

1983 ABA — The Model Rules of 

Professional Conduct Model Rules 1.6

108

                                                       
107 MODEL CODE OF PROF’L RESPONSIBILITY DR 4-101(1980) (“-Preservation of Confidences and Secrets of a Client. 
(A)  ”Confidence” refers to information protected by the attorney-client privilege under applicable law, and 
“secret” refers to other information gained in the professional relationship that the client has requested be held 
inviolate or the disclosure of which would be embarrassing or would be likely to be detrimental to the client. 
(B)  Except when permitted under DR 4-101(C), a lawyer shall not knowingly: 
(1)  Reveal a confidence or secret of his client. 
(2)  Use a confidence or secret of his client to the disadvantage of the client. 
(3)  Use a confidence or secret of his client for the advantage of himself or of a third person, unless the client 
consents after full disclosure. 
(C)  A lawyer may reveal: 
(1)  Confidences or secrets with the consent of the client or clients affected, but only after a full disclosure to 
them. 
(2)  Confidences or secrets when permitted under Disciplinary Rules or required by law or court order. 
(3)  The intention of his client to commit a crime16 and the information necessary to prevent the crime. 
(4)  Confidences or secrets necessary to establish or collect his fee or to defend himself or his employees or 
associates against an accusation of wrongful conduct. 
(D)  A lawyer shall exercise reasonable care to prevent his employees, associates, and others whose services 
are utilized by him from disclosing or using confidences or secrets of a client, except that a lawyer may reveal 
the information allowed by DR 4-101(C) through an employee.”) 
108 MODEL RULES OF PROF’L CONDUCT R. 1.6(a) (2004). 
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109

16

Thomas Colwel

Colwel

Colwel 110

111

1577 Berd v. 

Lovelace

gentleman’s honor

code of a gentleman

                                                       
109 MODEL RULES OF PROF’L CONDUCT R. 1.6(b) (2004). 
110 Creed v. Trap, 21 Eng. Rep. 74 (Choyce 1578-79). 
111 See Snyder, supra note 97, at 480-81. 

110
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112

113

114

John Wigmore 18 115

116

                                                       
112 See Lonnie T. Brown, Jr., Reconsidering the Corporate Attorney-Client Privilege: A Response to the 
Compelled—Voluntary Waiver Paradox, 34 HOFSTRA L. REV. 897, 913 (2006). 
113 See Snyder, supra note 97, at 481(2002). 
114 MODEL RULES OF PROF’L CONDUCT R. 3.7 (2004); MODEL CODE OF PROF’L RESPONSIBILITY DR 5-101(B), 5-102 (1980). 
115 WIGMORE, supra note 78, at 554. 
116 MODEL RULES OF PROF’L CONDUCT R. 1.6 cmt 2(2004); MODEL CODE OF PROF’L RESPONSIBILITY EC 4-1 (1980). See 

RHODE, supra note 75, at 190-95; See HAZARD, supra note 76, at256. 
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117

118

119

1

2

3

1

                                                       
117 171 2008  
118 See HAZARD, supra note 76, at 256. 
119 See JOHN W. STRONG, MCCORMICK ON EVIDENCE, 120-21 (4th ed. 1992). 
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adversary system 120

2

121

American Bar Association, ABA

ethical rules

1908

The Canons of Professional Ethics Canons

1969 The Model Code of Professional 

Responsibility Model Code 1983

The Model Rules of Professional Conduct Model 

Rules 1969 2002

Model Code

                                                       
120 See MUELLER & KIRKPATRICK, EVIDENCE, 309 (3d ed. 2003). 
121 See Swidler & Berlin v. United States, 524 U.S. 399 (1988).  

American Bar Association, Aar Associmerican Bar Association,can Baan B
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Model Rules American Law Institute ALI

Restatement of the Law (Third) The Law Governing Lawyers Restatement

Model Code Model Rules

1969 Model Code

1969  Model Code ethical considerations

122

DR 4-101 confidence secret

Model 

Code DR 4-101

123

(A) attorney-client privilege

                                                       
122 MODEL CODE OF PROF’L RESPONSIBILITY EC 4-1 (1980). 
123 MODEL CODE OF PROF’L RESPONSIBILITY DR4-101(1980) (“Preservation of Confidences and Secrets of a Client 
(A) ”Confidence” refers to information protected by the attorney-client privilege under applicable law, and 
“secret” refers to other information gained in the professional relationship that the client has requested be held 
inviolate or the disclosure of which would be embarrassing or would be likely to be detrimental to the client. 
(B)  Except when permitted under DR 4-101(C), a lawyer shall not knowingly: 
(1)  Reveal a confidence or secret of his client. 
(2)  Use a confidence or secret of his client to the disadvantage of the client. 
(3)  Use a confidence or secret of his client for the advantage of himself or of a third person, unless the client 
consents after full disclosure. 
(C)  A lawyer may reveal: 
(1)  Confidences or secrets with the consent of the client or clients affected, but only after a full disclosure to 
them. 
(2)  Confidences or secrets when permitted under Disciplinary Rules or required by law or court order. 
(3)  The intention of his client to commit a crime and the information necessary to prevent the crime. 
(4)  Confidences or secrets necessary to establish or collect his fee or to defend himself or his employees or 
associates against an accusation of wrongful conduct. 
(D)  A lawyer shall exercise reasonable care to prevent his employees, associates, and others whose services 
are utilized by him from disclosing or using confidences or secrets of a client, except that a lawyer may reveal 
the information allowed by DR 4-101(C) through an employee.) 
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(B)  DR 4-101(C)

(1)  

(2)  

(3)  

(C)  

(1)  

(2)  

(3)  

(4)  

(D) 

DR4-101(C)

1983 Model Rules

1983 Model Rules 1.6 a
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b 124

b

1

2

125

126

Model Rules

1983 Model Rules 1.6

2003

                                                       
124 MODEL RULES OF PROF’L CONDUCT R. 1.6(a)(1983) (stating that “A lawyer shall not reveal information relating to 
representation of a client unless the client consents after consultation, except for disclosures that are impliedly 
authorized in order to carry out the representation, and except as stated in paragraph (b).”) 
125 MODEL RULES OF PROF’L CONDUCT R. 1.6(b) (2004) (stating that “A lawyer may reveal such information to the 
extent the lawyer reasonably believes necessary:  
(1) to prevent the client from committing a criminal act that the lawyer believes is likely to result in imminent 
death or substantial bodily harm; or 
(2) to establish a claim or defense on behalf of the lawyer in a controversy between the lawyer and the client, to 
establish a defense to criminal charge or civil claim against the lawyer based upon conduct in which the client 
was involved, or to respond to allegations in any proceeding concerning the lawyer’s representation of a 
client.”) 
126 See RHODE, supra note 75, at 218. 

198331
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1983 Model Rules

2003 Model Rules 1.6 2003 Model Rules 

1.6

(a)  

(b) 127

(b)  

(1)  

(2)  

(3)  

(4)  

(5)  

(6)  128

                                                       
127 MODEL RULES OF PROF’L CONDUCT R. 1.6(a)(2004) (stating that “ A lawyer shall not reveal information relating to 
the representation of a client unless the client gives informed consent, the disclosure is impliedly authorized in 
order to carry out the representation or the disclosure is permitted by paragraph (b).)” 
128 MODEL RULES OF PROF’L CONDUCT R. 1.6(b)(2004) (stating that: “(b) A lawyer may reveal information relating to 
the representation of a client to the extent the lawyer reasonably believes necessary: 
(1) to prevent reasonably certain death or substantial bodily harm; 
(2) to prevent the client from committing a crime or fraud that is reasonably certain to result in substantial 
injury to the financial interests or property of another and in furtherance of which the client has used or is using 
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Model Code Model Rules 

129

ABA Model Code

Model Rules 130

131

  

                                                                                                                                                                         
the lawyer's services; 
(3) to prevent, mitigate or rectify substantial injury to the financial interests or property of another that is 
reasonably certain to result or has resulted from the client's commission of a crime or fraud in furtherance of 
which the client has used the lawyer's services; 
(4) to secure legal advice about the lawyer's compliance with these Rules; 
(5) to establish a claim or defense on behalf of the lawyer in a controversy between the lawyer and the client, to 
establish a defense to a criminal charge or civil claim against the lawyer based upon conduct in which the client 
was involved, or to respond to allegations in any proceeding concerning the lawyer's representation of the 
client; or 
(6) to comply with other law or a court order.”) 
129 Model Code DR 4-101(B) confidence

secret
Model Rules 1.6

……  
130 MODEL CODE OF PROF’L RESPONSIBILITY DR 4-101 (1983) (stating, “(B) -Except when permitted under DR 4-101(C), 
a lawyer shall not knowingly: (1) -Reveal a confidence or secret of his client. (2) -Use a confidence or secret of 
his client to the disadvantage of the client. (3) -Use a confidence or secret of his client for the advantage of 
himself or of a third person, unless the client consents after full disclosure.”); MODEL R. OF PROF. CONDUCT 1.6(a) 
(2004) (stating, “A lawyer shall not reveal information relating to the representation of a client unless the client 
gives informed consent.”)  
131 MODEL CODE OF PROF’L RESPONSIBILITY DR 4-101 (C) (1983) (stating, “A lawyer may reveal: …(4) Confidences or 
secrets necessary to establish or collect his fee18 or to defend himself or his employees or associates against 
an accusation of wrongful conduct”) ; MODEL RULES OF PROF’L CONDUCT R. 1.6(b) (2004) (stating that: “A lawyer 
may reveal information relating to the representation of a client to the extent the lawyer reasonably believes 
necessary: …(5) to establish a claim or defense on behalf of the lawyer in a controversy between the lawyer 
and the client, to establish a defense to a criminal charge or civil claim against the lawyer based upon conduct 
in which the client was involved, or to respond to allegations in any proceeding concerning the lawyer's 
representation of the client.”) 
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132

  

133

Model Rules 1.9(c)(1) (2)

                                                       
132 MODEL CODE OF PROF’L RESPONSIBILITY DR 4-101 (B) (1983) (stating that “Except when permitted under DR 
4-101(C), a lawyer shall not knowingly: …(3) -Use a confidence or secret of his client for the advantage of 
himself or of a third person, unless the client consents after full disclosure.”) ; MODEL RULES OF PROF’L CONDUCT R. 
1.6 (a) (2004)(“A lawyer shall not reveal information relating to the representation of a client unless the client 
gives informed consent.”)  
133 117 174  
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134

Model Rules 

1.9(c)(1) (2) 135

136

137

                                                       
134 MODEL RULES OF PROF’L CONDUCT R. 1.9 (2004) (stating that “ …(c) A lawyer who has formerly represented a 
client in a matter or whose present or former firm has formerly represented a client in a matter shall not 
thereafter: (1) use information relating to the representation to the disadvantage of the former client except as 
these Rules would permit or require with respect to a client, or when the information has become generally 
known; or (2) reveal information relating to the representation except as these Rules would permit or require 
with respect to a client.”) 
135 MODEL RULES OF PROF’L CONDUCT R. 1.9(c) (2004) (Stating that: “A lawyer who has formerly represented a client 
in a matter or whose present or former firm has formerly represented a client in a matter shall not thereafter: 
(1): use information relating to the representation to the disadvantage of the former client except as these 
Rules would permit or require with respect to a client, or when the information has become generally known; 
or (2) reveal information relating to the representation except as these Rules would permit or require with 
respect to a client.”) 
136 MODEL RULES OF PROF’L CONDUCT R. 1.6 cmt 18 (2004). 
137 MODEL RULES OF PROF’L CONDUCT R. 1.9(c) (2004) 
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138

  

Model Rules 1.6 3

139

2003 Model Rules Scope

Model Rules

attorney-client relationship

Model Rules1.6

140

141

                                                       
138 MODEL CODE OF PROF’L RESPONSIBILITY EC4-3 (1980). 
139 106 2007  
140 MODEL RULES OF PROF’L CONDUCT Scope [17] (2004). 
141 139 105  

es Sc
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142

  

143

American Bar Association Committee on Professional Ethics and 

Grievances

144

                                                       
142 117 179  
143 180  
144 72 2007   
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ABA

Restatement 60

145 Model Rules 1.6

17

146

informed consent 147

ABA

                                                       
145 RESTATEMENT THIRD, THE LAW GOVERNING LAWYERS §60(1)(b) (2000). 
146 MODEL RULES OF PROF’L CONDUCT R. 1.6 cmt 17 (2004). 
147 Id. 

146
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148 attorney-client privilege

149

150

151

  

2003 Model Rules

Model Rules 1.6

152

                                                       
148 —  
149 See Standing Committee On Ethics And Professional Responsibility 
Formal Opinion No. 99-413 March 10, 1999, Protecting the Confidentiality of Unencrypted E-Mail, 
http://www.abanet.org/cpr/pubs/fo99-413.html (last visited: 2010.7.30). 
150 117 182  
151 180  
152

 MODEL RULES OF PROF’L CONDUCT Scope [17] (2004). 
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153

Model Rules 1.6 18

attorney-client relationship 154

ABA

155

156

                                                       
153 139 105 2007  
154 MODEL RULES OF PROF’L CONDUCT R. 1.6 cmt 18 (2004). 
155 117 183  
156  

156
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2003 Model Rules 1.6(b) 157

(1)

 (2)

(3)

(4) Model Rules

(5)

(6)

1.

2003 Model Rules 1.6 2002

                                                       
157 MODEL RULES OF PROF’L CONDUCT R. 1.6(b) (2004) (stating that “A lawyer may reveal information relating to the 
representation of a client to the extent the lawyer reasonably believes necessary: 

(1) to prevent reasonably certain death or substantial bodily harm; 
(2) to prevent the client from committing a crime or fraud that is reasonably certain to result in substantial 
injury to the financial interests or property of another and in furtherance of which the client has used or is 
using the lawyer's services; 
(3) to prevent, mitigate or rectify substantial injury to the financial interests or property of another that is 
reasonably certain to result or has resulted from the client's commission of a crime or fraud in furtherance 
of which the client has used the lawyer's services; 
(4) to secure legal advice about the lawyer's compliance with these Rules; 
(5) to establish a claim or defense on behalf of the lawyer in a controversy between the lawyer and the 
client, to establish a defense to a criminal charge or civil claim against the lawyer based upon conduct in 
which the client was involved, or to respond to allegations in any proceeding concerning the lawyer's 
representation of the client; or 
(6) to comply with other law or a court order.”) 
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2002

158

159

(1) 

Model Rules 1.6

1975 People v. Belge160

Belge

Belge

Belge 161

                                                       
158  
159  
160 People v. Belge, 372 N.Y.S.2d 798 (1975) 
161 Id. at798. 
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(2) 

1969 Model Code

162

1983 Model Rules

163

164 2002 Model Rules

(reasonably certain death or substantial bodily harm) 165

(3) 

2002 Model Rules

1962 Spaulding v. Zimmerman 166

                                                       
162 MODEL CODE OF PROF’L RESPONSIBILITY DR 4-101(C) (1969) (stating , “A lawyer may reveal: (3) The intention of 
his client to commit a crime16 and the information necessary to prevent the crime.”) 
163 MODEL RULES OF PROF’L CONDUCT R. 1.6 (b) (1983) (stating that “A lawyer may reveal such information to the 
extent the lawyer reasonably believes necessary:(1) to prevent the client from committing a criminal act that 
the lawyer believes is likely to result in imminent death or substantial bodily harm.”)  
164 50 2008 2 146  
165 MODEL RULES OF PROF’L CONDUCT R. 1.6 (b) (2002) (Stating that “(b) A lawyer may reveal information relating to 
the representation of a client to the extent the lawyer reasonably believes necessary: (1) to prevent reasonably 
certain death or substantial bodily harm. “) 
166 Spaulding v. Zimmerman, 116 N.W. 2d 704 (Minn. 1962). 
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Model Rules 2002

2002 Model Rules 1.6

167

2.

Model Rules 1.6(b)(2)

Model Rules 1.0(d)

Model Rules 1.6 (b)(2)

                                                       
167 2004 Model Rules 1.6 2004 Model Rules Cornell University

Law School http://www.law.cornell.edu/ethics/aba/current/ABA_CODE.HTM#Rule_1.6
2010 7 30  

M 6Mo 6

67167

1esel Rul



60 

 

168Model Rules 1.2(d)

169Model Rules 1.16

170

organization Model Rules

1.13(c) 171

                                                       
168 MODEL RULES OF PROF’L CONDUCT R. 1.6 cmt 7 (2004).  
169 MODEL RULES OF PROF’L CONDUCT R. 1.2(d) (2004) (Stating that “A lawyer shall not counsel a client to engage, or 
assist a client, in conduct that the lawyer knows is criminal or fraudulent, but a lawyer may discuss the legal 
consequences of any proposed course of conduct with a client and may counsel or assist a client to make a 
good faith effort to determine the validity, scope, meaning or application of the law.”)  
170 MODEL RULES OF PROF’L CONDUCT R. 1.16 (2004) (Stating that: “(a) Except as stated in paragraph (c), a lawyer 
shall not represent a client or, where representation has commenced, shall withdraw from the representation of 
a client if: 
(1) the representation will result in violation of the Rules of Professional Conduct or other law; 
(2) the lawyer's physical or mental condition materially impairs the lawyer's ability to represent the client; or 
(3) the lawyer is discharged. 
(b) except as stated in paragraph (c), a lawyer may withdraw from representing a client if: 
(1) withdrawal can be accomplished without material adverse effect on the interests of the client; 
(2) the client persists in a course of action involving the lawyer's services that the lawyer reasonably believes is 
criminal or fraudulent; 
(3) the client has used the lawyer's services to perpetrate a crime or fraud; 
(4) the client insists upon taking action that the lawyer considers repugnant or with which the lawyer has a 
fundamental disagreement; 
(5) the client fails substantially to fulfill an obligation to the lawyer regarding the lawyer's services and has been 
given reasonable warning that the lawyer will withdraw unless the obligation is fulfilled; 
(6) the representation will result in an unreasonable financial burden on the lawyer or has been rendered 
unreasonably difficult by the client; or 
(7) other good cause for withdrawal exists. 
(c) A lawyer must comply with applicable law requiring notice to or permission of a tribunal when terminating a 
representation. When ordered to do so by a tribunal, a lawyer shall continue representation notwithstanding 
good cause for terminating the representation. 
(d) Upon termination of representation, a lawyer shall take steps to the extent reasonably practicable to protect 
a client's interests, such as giving reasonable notice to the client, allowing time for employment of other 
counsel, surrendering papers and property to which the client is entitled and refunding any advance payment of 
fee or expense that has not been earned or incurred. The lawyer may retain papers relating to the client to the 
extent permitted by other law.”)  
171 MODEL RULES OF PROF’L CONDUCT R. 1.13 (c) (2004). 
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Model Rules 1.6(b)(3)

Model Rules (b)(3) 172

3.

Model Rules 1.6 (b)(4)

implied authorized Model Rules

173

Model Rules 1.6(b)(4)

Model Rules 174

4.

(malpractice)

                                                       
172 MODEL RULES OF PROF’L CONDUCT R. 1.6 cmt 8 (2004). 
173 MODEL RULES OF PROF’L CONDUCT R. 1.6 cmt 9 (2004). 
174 Id. 
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Model Rules 1.6 (b)(5)

175

Model Rules 1.6

1.6(b)(3)

                                                       
175 MODEL RULES OF PROF’L CONDUCT R. 1.6(b) (2004) (stating that “lawyer may reveal information relating to the 
representation of a client to the extent the lawyer reasonably believes necessary: …(5) to establish a claim or 
defense on behalf of the lawyer in a controversy between the lawyer and the client, to establish a defense to a 
criminal charge or civil claim against the lawyer based upon conduct in which the client was involved, or to 
respond to allegations in any proceeding concerning the lawyer's representation of the client.”) 
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Model 

Rules 1.6(b)

1974 Meyerhofer v. Empire Fire & Marine Ins. 

Co.176 Goldberg

Goldberg

Goldberg

Goldberg

Goldberg

Goldberg

Goldberg

Goldberg

Goldberg

177

Model Rules1.6 (b)(5)

178

                                                       
176 Meyerhofer v. Empire Fire & Marine Ins. Co, 497 F.2d 1190 (2d Cir).
177 Id. (stating that “… The cost in money of simply defending such an action might be very substantial. The 
damage to his professional reputation which might be occasioned by the mere pendency of such a charge was 
an even greater cause for concern. Under these circumstances Goldberg had the right to make an appropriate 
disclosure with respect to his role in the public offering. Concomitantly, he had the right to support his version 
of the facts with suitable evidence.”) 
178 MODEL RULES OF PROF’L CONDUCT R. 1.6 cmt 11 (2004).  

ldbergGoldbe
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5.

Model Rules

1.6 (b)(6)

Model Rules 1.6 13

must 1.4

Model Rules 1.6 (b)(6)

Model 

Rules1.6 (informed consent)

all non-frivolous claims

attorney-client privilege

179

Model Rules 1.4

review Model Rules 1.6 (b)(6)

180

Model Rules 1.6(b)

1.6(b)

181

Model Rules 1.6(b) (b)(1) (6)

                                                       
179 MODEL RULES OF PROF’L CONDUCT R. 1.6 cmt 13 (2004). 
180 Id. 
181 MODEL RULES OF PROF’L CONDUCT R. 1.6 cmt 14 (2004).  
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Model Rules

1.6 (b)

Model Rules 1.6 Model Rules

1.6 (b)

182 Model Rules 3.3

183

duty of candor 

to the court

                                                       
182 See MODEL RULES OF PROF’L CONDUCT R. 1.2(d), 4.1(b), 8.1 & 8.3 (2004). 
183 See MODEL RULES OF PROF’L CONDUCT R. 3.3 (c) (2004). 
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184

185

1908 Canons

1908 Canons of Professional Ethics

Canons

Canons Canons 22

Canons 22

                                                       
184 24 293  
185 MODEL RULES OF PROF’L CONDUCT R. 3.3(b) (2004). 

9088 sCanonsanonCCa
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186 Canons 22

187

1969 Model Code

1969 The Model Code of Professional 

Responsibility Model Code Ethical Considerations

188

Model Code 189

                                                       
186 ABA CANONS OF PROF’L ETHICS, CANONS 22 (1908) (stating,“…It is not candid or fair for the lawyer knowingly to 
misquote the contents of a paper, the testimony of a witness, the language or the argument of opposing 
counsel, or the language of a decision or a textbook; or with knowledge of its invalidity, to cite as authority a 
decision that has been overruled, or a statute that has been repealed; or in argument to assert as  a fact that 
which has not been proved, or in those jurisdictions where a side has the opening and closing  arguments to 
mislead his opponent by concealing or withholding positions in his opening argument upon which  his side 
then intends to rely….”) 
187 Id. (stating, “…A lawyer should not offer evidence which he knows the Court should reject, in order to get 
the same before the jury by argument for its admissibility, nor should he address to the Judge arguments upon 
any point not properly calling for determination by him. Neither should he introduce into an argument, 
addressed to the Court, remarks or statements intended to influence the jury or bystanders….”) 
188 MODEL CODE OF PROF’L RESPONSIBILITY EC 7-19 (1969). 
189 Id. EC 7-20. 
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190

191

192

193

Model Code Disciplinary Rules

                                                       
190 Id. EC 7-23. 
191 Id. EC 7-24. 
192 Id. EC 7-25. 
193 Id. EC 8-5. 

192192
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194

195

Model Code DR 7-102

DR7-102 

A

1

assert a position

2

3

4

5

6

7

8

B

1 tribunal

2 196

Model Rules

                                                       
194 Id. EC 7-26. 
195 Id. EC 7-27. 
196 MODEL CODE OF PROF’L RESPONSIBILITY DR 7-102 (1980). 
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1969 Model Code 1983

The Model Rules of Professional Conduct Model Rules

Model Rules 3.3

Model Rules 3.3

a

1

2

3

b

c a b

1.6

d

informed decision 197

                                                       
197 MODEL RULES OF PROF’L CONDUCT R. 3.3 (2004). 
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Model Rules 3.3

tribunal 198

deposition

199

Model Rules 3.3 officer of the 

court 200

201

202

203

advocate

204

205

                                                       
198 MODEL RULES OF PROF’L CONDUCT R. 1.0(m) (2004) (stating that “"Tribunal" denotes a court, an arbitrator in a 
binding arbitration proceeding or a legislative body, administrative agency or other body acting in an 
adjudicative capacity. A legislative body, administrative agency or other body acts in an adjudicative capacity 
when a neutral official, after the presentation of evidence or legal argument by a party or parties, will render a 
binding legal judgment directly affecting a party's interests in a particular matter.”) 
199 MODEL RULES OF PROF’L CONDUCT R. 3.3 cmt 1 (2004).
200 MODEL RULES OF PROF’L CONDUCT R. 3.3 cmt 2 (2004).  
201 Id. 
202 Id. 
203 Id. 
204 MODEL RULES OF PROF’L CONDUCT R. 3.3 cmt 3 (2004). 
205 Id. 

20



72 

 

206

affirmative misrepresentation 207

208

209 Model 

Rules 3.3 (a)(2)

210

211 Model Rules 3.3(a)(3)

212

213

214 215

216

                                                       
206 Id. 
207 Id. 
208 MODEL RULES OF PROF’L CONDUCT R. 3.3 cmt 4 (2004). 
209 Id. 
210 Id. 
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250 See MODEL RULES OF PROF’L CONDUCT R. 1.16 (2004). 
251 Id 
252 Id 



77 

 

1908 ABA

Canons of Professional Ethics253 Canons Canons

Canons

254

ABA Standing Committee on Ethics and Professional Responsibility Ethics 

Committee 1945 Formal Opinion 268255 Canons

Ethics Committee

Ethics Committee

officer of the court

fraud 256

257 258

Ethics Committee 1953 Formal Opinion 287259

                                                       
253 Canons of Professional Ethics 1908 1969  
254 See ABA CANONS OF PROF’L ETHICS, CANONS 29, 41 (1908). 
255 ABA Comm. on Prof’l Ethics and Grievances, Formal Op. 268 (1945).
256 ABA CANONS OF PROF’L ETHICS, CANONS 22 (1908) 
257 ABA CANONS OF PROF’L ETHICS, CANONS 37 (1908) 
258 “While ordinarily it is the duty of a lawyer, as an officer of the court, to disclose to the court any fraud that 
he believes is being practiced on the court, this duty does not transcend that to preserve the client’s 
confidences.” See Freedman, supra note 14, at 133, 139. 
259 ABA Comm. on Prof’l Ethics and Grievances, Formal Op. 287 (1953). 
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Model Code 

DR7-102(B)(1) 1971 House of Delegates ABA 

Standards Relating to the Defense Function DR 7-102(B)(1)

268

                                                       
262 MODEL CODE OF PROF’L RESPONSIBILITY DR 7-102(A)(4) (1969) (stating, “In his representation of a client, a lawyer 
shall not ... knowingly use perjured testimony or false evidence.”). 
263 WIGMORE, supra note 87. (stating, “Where legal advice of any kind is sought from a professional legal adviser 
in his capacity as such, the communications relating to that purpose, made in confidence by the client, are at 
his instance permanently protected from disclosure by himself or by the legal adviser, except [if] the protection 
be waived.”); Fisher v. United States, 425 U.S. 391, 403-404 (1976) (stating, “The purpose of the privilege,” the 
Supreme Court has stated, “is to encourage clients to make full disclosure to their attorneys.”) 
264 MODEL CODE OF PROF’L RESPONSIBILITY DR 4-101(A) (1983). 
265 MODEL CODE OF PROF’L RESPONSIBILITY DR 2-110(B)(2) (1980). (stating, “A lawyer representing a client before a 
tribunal ... shall withdraw from employment ... if he knows or it is obvious that his continued employment will 
result in violation of a Disciplinary Rule.”). See also MODEL CODE OF PROF’L RESPONSIBILITY EC 7-26 (1980) (stating, 
“A lawyer should ... present any admissible evidence his client desires to have presented unless he knows, or 
from facts within his knowledge should know, that such testimony or evidence is false, fraudulent, or 
perjured.”). 
266 MODEL CODE OF PROF’L RESPONSIBILITY DR 4-101(C)(2) & (3)(1980) (stating, “A lawyer may reveal ... confidences 
or secrets when permitted under Disciplinary Rules or required by law or court order ... and may reveal the 
intention of his client to commit a crime and the information necessary to prevent the crime.”).  
267 MODEL CODE OF PROF’L RESPONSIBILITY DR 7-102(B)(1) (1974) (stating, “A lawyer who receives information 
clearly establishing that ... [h]is client has, in the course of the representation, perpetrated a fraud upon a ... 
tribunal shall promptly call upon his client to rectify the same, and if his client refuses or is unable to do so, he 
shall reveal the fraud to the ... tribunal, except when the information is protected as a privileged 
communication.”). 
268

 STANDARDS RELATING TO THE PROSECUTION AND DEFENSE FUNCTION, Supplement 18 (ABA, 1971). 
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protected as a privileged communication.”) 
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The Model Rules of Professional Conduct276

Model Rules 277

Model Rules 1.2(a)

36

ABA Model Rules

                                                       
272 ABA Comm. on Prof’l Ethics and Grievances, Formal Op. 341. “It was as unthinkable then as now that a 
lawyer should be subject to disciplinary action for failing to reveal information which by law is not to be 
revealed without the consent of the client and the lawyer is not now in that untenable position.” 
273 Id. 
274 Id. “The tradition (which is backed by substantial policy considerations) that permits a lawyer to assure a 
client that information (whether a confidence or a secret) given to him will not be revealed to third parties is so 
important that it should take precedence, in all but the most serious cases, over the duty imposed by DR 
7-102(B).” 
275 Id. “…it is clear that there has long been an accommodation in favor of preserving confidences either 
through practice or interpretation.” 
276 The Model Rules of Professional Conduct 1983  
277 ABA Model Code Disciplinary Rules Ethical Considerations

Model Code  
CHARLES W. WOLFRAM, MODERN LEGAL ETHICS 60-63 (1986). 
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Model Rules
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278 MODEL RULES OF PROF’L CONDUCT R. 1.2(a) (1983). 
279 See MODEL RULES OF PROF’L CONDUCT R. 3.3(a)(1),(4), 1.2(d), 3.3 (c). 
280 See MODEL RULES OF PROF’L CONDUCT R. 1.2, 1.16, 3.3 (1983).
281 MODEL RULES OF PROF’L CONDUCT R. 3.3(a)(3) (1983).  
282 See id. at Rule 3.3 cmt 7(2004).  
283 See MODEL RULES OF PROF’L CONDUCT R. 3.3 cmts. 7-10 (2004). 
284 MODEL RULES OF PROF’L CONDUCT R. 3.3(c) (1983). 
285 Freedman, supra note 14, at 133, 142. 
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287 Freedman, supra note 8, at 1469. 
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288 Jay Sterling Silver, Truth, Justice, and the American Way: The Case Against the Client Perjury Rules, 47 VAND L. 
REV. 339, 358 (1994). 
289 Id. at 370. 
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290 424 U.S. 409 (1976). 
291 42 U.S.C. § 1983 (stating, “Every person who, under color of any statute, ordinance, regulation, custom, or 
usage, of any State or Territory, subjects, or causes to be subjected any citizen of the United States or other 
person within the jurisdiction thereof to the deprivation of any rights, privileges, or immunities secured by the 
Constitution and laws, shall be liable to the party injured in an action at law, suit in equity, or other proper 
proceeding for redress.”) 
292 “Attaining the system's goal of accurately determining guilt or innocence requires that both the prosecution 
and the defense have wide discretion in the conduct of the trial and the presentation of evidence. ……If 
prosecutors were hampered in exercising their judgment as to the use of such witnesses by concern about 
resulting personal liability, the triers of fact in criminal cases often would be denied relevant evidence.” Imbler, 
424 U.S. at 426 
293 Silver, supra note 288, at 372. 
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294 Nix v. Whiteside Nix v. Whiteside, 475 U.S. 157, 189  
295 Model Penal Code § 241.1(1) (ALI, 1962) 
296 Model Penal Code § 241.1(2) 
297 A witness's reckless or unreasonable belief in the truth of her testimony does not satisfy the mental 
element required for the offense of perjury. Model Penal Code § 241.1 cmt. 3 
298 MODEL RULES OF PROF’L CONDUCT R. 3.3 cmt 9 (2004). 
299 Silver, supra note 288, at 376. 
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303

                                                       
300 “Most defendants are guilty of something along the lines of the accusation.” Barbara Babcock, Defending 
the Guilty, 32 CLEVE. ST. L. REV. 175, 180 (1990). “See also JEROME H. SKOLNICK, JUSTICE WITHOUT TRIAL: LAW 

ENFORCEMENT IN A DEMOCRATIC SOCIETY 241 (1966) (observing that “most defendants are guilty of some crime”). 
“Defense Lawyers ... assume innocence claims by their clients are false unless proved.”; Robert E. Scott & 
William J. Stuntz, A Reply: Imperfect Bargains, Imperfect Trials, and Innocent Defendants, 101 YALE L.J. 2011, 
2012 (1992); A. DERSHOWITZ, THE BEST DEFENSE, 18 (1982) (regardless of defendant’s assertions, ‘a wise defense 
attorney always presumes his client’s guilt’). 
301 

RL. MCNEELY & CARL POPE, RACE, CRIME, AND CRIMINAL JUSTICE (Sage Publications, 1981)

CORAMAE R. MANN, UNEQUAL JUSTICE: A QUESTION OF COLOR 188 (Indiana U., 1993)(citing Margaret 
Farnsworth and Patrick Horan, Separate Justice: An Analysis of Race Differences in Court Processes, 9 
Soc.Sci.Res. 381, 381-99 (1980), and Marjorie Zatz, Race, Ethnicity, and Determining Sentencing: A New 
Dimension to an Old Controversy, 22 Criminology 147, 147-71 (1984))  
302 ISSAC D. BALBUS, THE DIALECTICS OF LEGAL REPRESSION 17-18 (Russell Sage Foundation, 1973); THOMAS A. MAUET, 
FUNDAMENTALS OF TRIAL TECHNIQUES 25 (Little, Brown, 3d ed. 1992). 
303 SKOLNICK, supra note 300, at 241. See also id. at 18. (observing that the presumption of guilt “is fundamental 
to the operations of the metropolitan criminal court, since it supplies the rationale for ‘plea bargaining’ ”); 
BRUCE WRIGHT, BLACK ROBES, WHITE JUSTICE 11 (1979)(stating that “the administrative structure of a large city's 
court system tempts the judges to dispose of the largest number of cases in the shortest period of time. Judges 
who accomplish this are said to be good ‘calendar people,’ and their rewards of preferment and promotion are 
examples to those who would otherwise pursue the vision of justice.”) 
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304 

1983 Model Rules 1.6 12

Imbler v. Pachtman, 424 U.S. 409, 426 (1976) (“veracity of witnesses in criminal cases frequently is subject 
to doubt before and after they testify.”) 
305 See, for example, Commonwealth v. Alderman, 292 Pa.Super. 263, 437 A.2d 36, 39 (1981) (noting that “a 
defendant may say one thing to his lawyer and later contradict it, when for one reason or another—new 
information, for example—his memory has been refreshed and he concludes that his first account was 
mistaken. Every change in a defendant's story should not be viewed by counsel as a fabrication.”). See also 
United States v. Long, 857 F.2d 436, 445 (8th Cir.1988) (recognizing that “not only may a client overlook and 
later recall certain details, but she may also change intended testimony in an effort to be more truthful”). 
306 See, for example, United States v. Long, 857 F.2d 436, 445 (8th Cir.1988) (recognizing that “even a 
statement of an intention to lie on the stand does not necessarily mean the client will indeed lie once on the 
stand. Once a client hears the testimony of other witnesses, takes an oath, faces a judge and jury, and 
contemplates the prospect of cross-examination by opposing counsel, she may well change her mind and 
decide to testify truthfully.”). 
307 Silver, supra note 288, at 389-90. 
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308 MODEL RULES OF PROF’L CONDUCT R. 1.6 cmt12 (1983). 
309 Silver, supra note 288, at 358-68. 
310 Silver, supra note 288, at 390. 
311 MODEL RULES OF PROF’L CONDUCT R. 3.3 cmt 8 (2004). 
312 140-144  
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313  
314 U.S. CONST. amend. XIV, §1(“Nor shall any State deprive any person of life, liberty, or property, without due 
process of law.”); U.S. CONST. amend. V(…nor be deprived of life, liberty, or property, without due process of law; 
nor shall private property be taken for public use, without just compensation.) 
315 U.S. CONST. amend. V (“No person… shall be compelled in any criminal case to be a witness against himself.”) 
316 — 93

226  
317 Silver, supra note 288, at 394-95. 
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322 5 6

(1)  Massiah v. United States323

                                                       
318 “Elemental fairness requires that the client be put on notice that the lawyer would be required or 
permitted to betray confidences.” Monroe H. Freedman, Lawyer-Client Confidences: The Model Rules' Radical 
Assault on Tradition, 68 A.B.A.J. 428, 431 (1982). 
319 “Our Constitution…strikes the balance in favor of the right of the accused to be advised by his lawyer of his 
privilege against self-incrimination.” Escobedo v. Illinois, 378 U.S. at 488.  
320 Estelle v. Smith, 451 U.S. 454, 471, 101 S.Ct. 1866, 1877 (1981) (Burger, C.J.) (quoting Maness v. Meyers, 419 
U.S. 449, 466 (1975). Robert Jackson : “Any lawyer worth his salt will tell the 
suspect in no uncertain terms to make no statement to police under any circumstances.” Watts v. Indiana, 339 
U.S. 49, 59 (1949).  
321 Estelle v. Smith, 451 U.S. 454, 462 (1981) (Burger, C.J.) 
322 “Cases in this court, to say the least, have never placed a premium on ignorance of constitutional rights.” 
Escobedo v. Illinois, 378 U.S. 478, 499 (1964) 
323 Massiah v. United States, 377 U.S. 201 (1964). 
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(2)   United States v. Henry328

United States v. Henry

—Henry

                                                       
324 Massiah v. United States, 377 U.S. 204 (1964) (quoting Spano v. New York, 360 U.S. 315, 327 (1959). 
325 Id. (quoting 360 I.S. at 326(Douglas, J., concurring)). 
326 Id. at 206. 
327 Id. 
328 United States v. Henry, 447 U.S. 264 (1980). 
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inquisitorial 331 6

332

dealing 333

5 334

Henry

6 335

                                                       
329 Id. at 265. 

Henry

330 Id. at 277 (Powell, J., concurring). 
331 Id. at 295 (Rehnquist, J., dissenting). 
332 Id. 
333 Id. at 293 n.4.
334 Id. at 269, 281 292. 
335 U.S. CONST. amend. VI. “In all criminal prosecutions, the accused shall enjoy the right to a speedy and public 
trial, by an impartial jury of the State and district where in the crime shall have been committed, which district 
shall have been previously ascertained by law, and to be informed of the nature and cause of the accusation; to 
be confronted with the witnesses against him; to have compulsory process for obtaining witnesses in his favor, 
and to have the Assistance of Counsel for his defense.” 

331

332

3
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Smith 338
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Smith Smith

339

future dangerousness

340

Burger

6 341
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Estelle v. Smith

Smith

                                                       
336 Id. at 273. 
337 Estelle v. Smith, 451 U.S. 454 (1981).
338 Id. at 459-60. 
339 Id. at 456-57. 
340 Id. at 456-57 n.15. 
341 Id. at 456-57 n.15. 
342 “must not only be voluntary, but must also constitute a knowing and intelligent relinquishment or 
abandonment of a known right or privilege.” Id. at 456-57 n.16. 

nesss



95 

 

343

Estelle v. Smith

unwarned statement 344

(4)   Fellers v. United States345

2004 Fellers v. United States Massiah Henry

5 6

self-incriminatory statement Fellers

5

346

6

347

Massiah Henry Estelle 6

                                                       
343 Id. at 465. See also id. at 476 (Rehnquist, J., concurring) (“Unlike the police officers in Miranda, Dr. Grigson 
was not questioning respondent in order to ascertain his guilt or innocence.”) 
344 Id. at 467. 
345 Fellers v. United States, 540 U.S. 519 (2004). 
346 Id. at 524. 
347 Id. at 523 (citing Rhode Island v. Innis, 446 U.S. 291, 300 n.4 (1980)). 
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6 350
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348 Freedman, supra note 14, at 133, 157. 

Model 

Rules 1.6 2 Model Rules

349 Trammel v. United States, 445 U.S. 40, 51 (1980).  
350 447 U.S. at 295. 
351 attorney-client Miranda warning 12  
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353 Model Rules 3.3(a)(3)

354

355

Model Rules 1.6 3.3

  

356

                                                       
352 MODEL RULES OF PROF’L CONDUCT R. 1.6 cmt 2 (2009): “This contributes to the trust that is the hallmark of the 
client-lawyer relationship. The client is thereby encouraged to seek legal assistance and to communicate fully 
and frankly with the lawyer even as to embarrassing or legally damaging subject matter.” 

Massiah Henry Estelle

unwarned admissions

353 STANDARDS FOR CRIMINAL JUSTICE, The Defense Function, Standard 4-3.2(b) (ABA, 1993). 
354 MODEL RULES OF PROF’L CONDUCT R. 3.3(a) (2004) (Stating that “A lawyer shall not knowingly: (3) offer evidence 
that the lawyer knows to be false….” ) 
355 Id. (stating that: “A lawyer shall not knowingly: (3) offer evidence that the lawyer knows to be false. If a 
lawyer, the lawyer's client, or a witness called by the lawyer, has offered material evidence and the lawyer 
comes to know of its falsity, the lawyer shall take reasonable remedial measures, including, if necessary, 
disclosure to the tribunal.”) 
356 State v. Nash, 421 N.W.2d 41, 43-44 (Neb. 1988) (defendant's reasonable understanding that admissions 
would be confidential made them involuntary); State v. McDermott, 554 A.2d 1302 (N.H. 1989) (confession was 
not “voluntary,” but “coerced,” because it was given under the promise of confidentiality, and “to allow the 
government to revoke its promise after obtaining incriminating information obtained in reliance on that 
promise would be to sanction governmental deception in a manner violating due process.”); People v. Easley, 
592 N.E.2d 1036, 1051 (Ill. 1992) (violation of due process where fellow inmate obtained admissions by saying 
information was for defendant's lawyer); United States v. Goldstein, 611 F. Supp. 626, 632 (N.D. Ill. 1985) 
(implied assurance that defendant's statements would not be used against him in a criminal prosecution made 
admissions involuntary). 
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(5)   Polk County v. Dodson358

Massiah Henry Estelle

Polk County v. Dodson
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does not act under color of state law West v. 

Atkins 360 Polk 1983

does not act under the color of state law

361

Polk —

362 363

unwarned statements

364 365

                                                       
357 See Michigan v. Jackson, 475 U.S. 625, 632 (1986) 
358 Polk County v. Dodson, 454 U.S. 312 (1981).
359 Polk County v. Dodson, 454 U.S. 312, 318-19 (1981). 
360 West v. Atkins, 487 U.S. 42 (1988). 
361 West v. Atkins, 487 U.S. 42, 50 (1988). (citing Polk County, 454 U.S. at 322 n. 13). 
362 Polk County v. Dodson, 454 U.S. at 318-19 (1981). 
363 Estelle v. Smith, 451 U.S. 454, 462 (1981) (Burger, C.J.)  
364 West v. Atkins, 487 U.S. 42, 50 (1988). 

act in c

er co

he c

361

ct un

act

der

ths not act unde

u

does u

Polk

ot a

ct

nodoes

o



99 

 

366 367

Rehnquist dealings

confidential 368

369

370

371 New Jersey v. Portash372

New Jersey v. Portash Portash grand jury 

indictment Portash

Portash

Portash

Portash

                                                                                                                                                                         
365 Polk County v. Dodson, 454 U.S. at 318-19 (1981). 
366 Stephen Gillers, Monroe Freedman's Solution to the Criminal Defense Lawyer's Trilemma Is Wrong as a 
Matter of Policy and Constitutional Law, 34 HOFSTRA L. REV. 821, 836 (2006). 
367 But see Michigan v. Harvey, 494 U.S. 344, 354 (1990). 
368 “any dealings that an accused may have with his attorney are of course confidential and anything the 
accused says to his attorney is beyond the reach of the prosecution.” United States v. Henry, 447 U.S., at 264, 
293 n.4 (1980) 
369 United States v. Grayson, 438 U.S. 41 (1978). 
370 See United States v. Apfelbaum, 445 U.S. 115 (1980). 
371 Nix v. Whiteside noted the repudiation of the narrative method. Nix v. Whiteside, 475 U.S. 157, 170 n.6 
(1986). 
372 New Jersey v. Portash, 440 U.S. 450 (1979). 
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373 New Jersey v. Portash, 440 U.S. 450, 452-53 (1979). 
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Model Rules

selective ignorance

self-protective ignorance 374

initial interview

375

376

Stephen D. Easton The Truth About 

Ethics and Ethics About the Truth: An Open Letter to Trial Attorney

                                                       
374 Frankel, supra note 9, at 32. 
375 See STEPHEN GILLERS, REGULATION OF LAWYERS 390 (4th ed. 1995). 
376 See Frankel, supra note 9, at 32. 
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379

380

4.

indigent defendant 381

382

                                                       
377 Stephen D. Easton, The Truth About Ethics and Ethics About the Truth: An Open Letter to Trial Attorney, 33
GONZ. L. REV.463,465 (1997-98).  
378 Freedman, supra note 8, at 1469. 
379 See MONROE H. FREEDMAN, UNDERSTANDING LAWYERS’ ETHICS, 110 (3d ed 2004) 
380 Id. 
381 Silver, supra note 288, at 359-60 n.82. 
382 Freedman, supra note 8, 1473. 
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385 Model Rules

a de facto 

of equal protection of the laws 386  

387

388 389

                                                       
383 Freedman, supra note 8, at 1469. 
384 Id. 
385 Silver, supra note 288, at 399. 
386 Silver, supra note 288, at 359. 
387 MONROE H. FREEDMAN, LAWYERS' ETHICS IN AN ADVERSARY SYSTEM, 30 (Bobbs-Merrill, 1975); HAZARD, supra note 
271, at 130. 
388 According to the late Professor Irving Younger, who served as a federal prosecutor and state court judge, 
“every lawyer who practices in the criminal courts knows that police perjury is commonplace.... And even if his 
lies are exposed in the courtroom, the policeman is as likely to be indicted for perjury by his co-worker, the 
prosecutor, as he is to be struck down by thunderbolts from an avenging heaven.” Irving Younger, The Perjury 
Routine, 3 CRIM.L.BULL. 551, 551 (1967). 
389 See Silver, supra note 288. Silver

386 
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minorities 391

392

393

394

                                                                                                                                                                         

client w/2 perj! ineffective assistance falsehood or narrat!
LEXIS 1977

See also Freedman, supra note 14, at 133, 149. 
390 Silver, supra note 288, at 359-60. 
391 See e.g., Babcock, supra note 300, at 180. See also CHARLES E. SILBERMAN, CRIMINAL VIOLENCE, CRIMINAL JUSTICE 
159-67 (Random House, 1977).  
392 FBI Uniform Crime Reports, Table 38 (1990) (UCR). In 1990, 29.4% of all arrestees were African Americans, 
68.8% were “white” (the UCR include Hispanics in this category), 1.1% were Native Americans or Native 
Alaskans, and 0.7% were Asian Americans. Id. These figures have remained fairly constant over the fifteen-year 
period, 1978-1993, covered by the survey. 
393 Silver, supra note 288 n.80. 
394 Derrick Bell, Racism in American Courts: Cause for Black Disruption or Despair?, 61 CAL.L.REV. 165, 183-84 

(1973). 
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395

396

397

negro testimony laws

398

399

400

                                                       
395 One appellant-defendant whose public defender sought to withdraw at trial after concluding that the 
defendant would testify falsely argued on appeal that the client perjury rules discriminated against indigent 
defendants who, “unlike paying clients, are less able to dismiss an attorney who ... [[[believes the client will 
testify falsely] and to procure an attorney who, because of his ignorance, may advocate his client's case with 
undiluted vigor.” Coleman v. State, 621 P.2d 869, 882 (Alaska 1980). 
396 ROBERT WENKE, THE ART OF SELECTING A JURY 77-78, 80 (Charles C. Thomas, 2d ed. 1989). 
397 See Witherspoon v. United States, 557 A.2d 587, 593 (D.C.App.1989) (Ferren, J., concurring). 
398 Ill.Rev.Stat. § 16 (1845). Section 16 specified that “[e]very person who shall have one-fourth part or more of 
negro blood shall be deemed a mulatto; and every person who shall have one-half Indian blood shall be 
deemed an Indian.” The genealogical formula for determining race varied slightly among states. For example, 
neighboring Indiana specified that no one “having one-eighth or more of negro blood, shall be permitted to 
testify as a witness in any cause in which any white person is a party in interest.” Ind.Code § 1 (1853). 

State courts acknowledged that, as a result of the ban, “the white man may now plunder the negro.... He 
may abuse his person; he may take his life ... and he must go acquitted, unless ... [there] be some white man 
present.” Jordan v. Smith, 14 Ohio (Griswold) 199, 202 (1846). 
399 Typically, the judge cautions the jury that “in weighing his testimony ... you may consider the fact that the 
defendant has an interest in the outcome of this trial.” Instruction 2.27, Criminal Jury Instructions, District of 
Columbia (3d ed. 1978). 
400 See Silver, supra note 288 n. 87. 

40
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401

402

403

404

                                                       
401 Id. at 363-64. 
402 See e.g., Fisher v. United States, 425 U.S. 391, 404 (1976) (stating, “If the client knows that damaging 
information could more readily be obtained from the attorney following disclosure than from himself in the 
absence of disclosure, the client would be reluctant to confide in his lawyer and it would be difficult to obtain 
fully informed legal advice.”); MODEL CODE OF PROF’L RESPONSIBILITY EC 4-1 (1969) (stating, “Both the fiduciary 
relationship existing between lawyer and client and the proper functioning of the legal system require the 
preservation by the lawyer of client confidences and secrets ... A client must feel free to discuss whatever he 
wishes with his lawyer and a lawyer must be equally free to obtain information beyond that volunteered by his 
client. A lawyer should be fully informed of all the facts of the matter he is handling in order for his client to 
obtain the full advantage of our legal system. It is for the lawyer in the exercise of his independent professional 
judgment to separate the relevant and important from the irrelevant and unimportant.”); MODEL RULES OF PROF’L 

CONDUCT R. 1.6 cmts. 4 & 9 (1983) (stating, “A fundamental principle in the client-lawyer relationship is that the 
lawyer maintain confidentiality of information relating to the representation. The client is thereby encouraged 
to communicate fully and frankly with the lawyer even as to embarrassing or legally damaging subject matter.... 
To the extent a lawyer is required or permitted to disclose a client's purposes, the client will be inhibited from 
revealing facts which would enable the lawyer to counsel against a wrongful course of action. The public is 
better protected if full and open communication by the client is encouraged than if it is inhibited.”). 
403 Steven Winter, Transcendental Nonsense, Metaphoric Reasoning, and the Cognitive Stakes for Law, 137 
U.PA.L.REV. 1105, 1158-59 (1989). (stating, “Truth” is a function of an understanding that is dependent on the 
experientially grounded, but imaginatively elaborated cognitive process.... We experience central, verifiable 
truths that are a product of the relative stability of the ways in which our perceptual/conceptual systems “fit” 
our direct experience of the world at the “basic level.” But there are many more non-central truths that are 
understood indirectly, and, therefore, display a high degree of relativity across cultures.”) 
404 James D. Montgomery, The Black Lawyer and the Human and Civil Rights Struggle, 22 HARV.L.S.BULL. 21, 22 
(Feb. 1971). “there is not a white man living who can understand a black client as a black man can.” 
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407

408

409

410

411

                                                       
407 Washington v. Texas, 388 U.S. 14, 20 (1967) (observing that “the Framers of the Constitution felt it 
necessary specifically to provide that defendants in criminal cases should be provided the means of obtaining 
witnesses so that their own evidence, as well as the prosecution's, might be evaluated by the jury”) 
408 MODEL RULES OF PROF’L CONDUCT R. 1.0(m) (2004)
409 “Attorneys who adopt ‘the role of the judge or jury to determine the facts,’ ... pose a danger of depriving 
their clients of ... zealous and loyal advocacy....” Nix v. Whiteside, 475 U.S. 157, 189 (1986) (Blackmun, J., 
concurring in the judgment) 
410 For an analysis of the problems associated with counsel's reliance on such information, see Part II.B.2.a.iv. 
411 “[I]n an inquisitorial system, ... virtually all relevant sources of information are available to the judge, 
including evidence involuntarily obtained from the defendant.” Joshua Dressler, Understanding Criminal 

40944
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414

                                                                                                                                                                         
Procedure § 7 at 22 (1991). 
412 12-14

2008  
413 Silver, supra note 288, at 408-10. 
414 MODEL RULES OF PROF’L CONDUCT R. 3.3 cmt 7 (2004). 
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415

Model Rules 3.3

actual 

knowledge

Model Rules 3.3

equal protection

Model Rules 3.3

5 6

6

                                                       
415 See Silver, supra note 288 n. 293. (stating, Lawyers can guide witnesses through direct examination without 
necessarily violating the prohibition against leading questions during direct examination. Through the skillful 
use of non-leading questions, a competent trial attorney can elicit an effective portrait of the facts on direct. 
Further, leading questions are, to an extent, permitted by the rules of evidence in establishing objective, 
biographical information, and often are tolerated by opposing counsel to avoid appearing dilatory in the eyes 
of the jury.)  
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good faith communication 416

417

individual autonomy

418 attorney-client privilege

419

420

                                                       
416 Harry I. Subin, The Lawyer as Superego: Disclosure of Client Confidences to Prevent Harm, 70 IOWA L. REV. 
1091, 1160 (1985). 
417 Id. at 1160. 
418 Charles Fried, The Lawyer as Friend: The Moral Foundations of the Lawyer-Client Relation, 85 YALE L. J. 1060, 
1062, 1064, 1080-87. (1976). 
419

See Subin, supra note 416, at 1161. 
420 Subin, supra note 416, at 1162-63. 

tornatt
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421

(2)  

422

423

424

                                                       
421 Clark v. United States, 289 U.S. 1, 14-15 (1933) 
422 Subin, supra note 416, at 1163-64. 
423 Id. 
424 See Fred Zacharias, Rethinking Confidentiality, 74 IOWA L. REV. 351, 364 (1989). 
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430

                                                       
425 Id. at 365. 
426 Id. 
427 Id. 
428 Subin, supra note 416, at 1164. 
429 See Fred Zacharias, Rethinking Confidentiality, 74 IOWA L. REV. 351, 366 (1989) (Most states, for example, 
explicitly limit the availability of discovery in criminal cases without running afoul of the constitutional 
guarantee that defense attorneys be ‘effective’. … Various legal rules, including the attorney-client privilege, 
specifically deny attorneys access to information that may help them represent their clients.) 
430 See Jeffrey L. Dunetz, Surprise Client Perjury: Some Questions to Proposed Solutions to an Old Problem, 29 
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431

(3)  

  

432

433

                                                                                                                                                                         
N.Y.L. SCH. L. REV. 407 (1984); Charles W. Wolfram, Client Perjury, 50 S. CAL. L. REV. 809, 843–66 (1977); Wayne D.
Brazil, Unanticipated Client Perjury and the Collision of Rules of Ethics, Evidence, and Constitutional Law, 44 

MO. L. REV. 601 (1979); Norman Lefstein, The Criminal Defendant Who Proposes Perjury: Rethinking the Defense 
Lawyer's Dilemma, 6 HOFSTRA L. REV. 665 (1978).  

illegality

431 Subin, supra note 416, at 1164-65. 
432 Subin, supra note 416, at 1166-67. 
433 Id. 
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435
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(1)  

Model Code Model Rules 436

437

(2)  

438

                                                       
434 Id. at 1167-68. 
435 Id. at 1167. 
436 ABA Code of Professional Responsibility, DR 7-102(A)(4); MODEL RULES OF PROF’L CONDUCT R. 3.3 (a)(4) (2004). 
437 United States v. Wade, 388 U.S. 218, 257 (1967) (Justice White, concurring).
438 ABA STANDARDS FOR CRIMINAL JUSTICE, Standard 4-7.6 cmt para.3 (2d ed. 1980 & Supp. 1986). The ABA advises 
lawyers not to attempt to confuse or embarrass truthful witnesses by exploiting weaknesses in temperament, 
character, or experience “[i]f defense counsel can provide an effective defense for the accused” without doing 
so. Id. The Standards also say, however, that “there unquestionably are many cases where defense counsel 
cannot provide the accused with a defense at all if counsel is precluded from engaging in vigorous 
cross-examination of witnesses either believed or known to have testified truthfully.” Id. para 6. 

Model 
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439

440 6

6

441  

442

443

individual 

autonomy

444

445

                                                       
439 FREEDMAN, supra note 387, at 32, 40-41.  
440 The Model Code prohibits the knowing introduction of perjured testimony or false evidence. MODEL CODE OF 

PROF’L RESPONSIBILITY DR 7-102(A)(4) (1980). The Model Code essentially eliminates, however, the duty of the 
attorney to disclose the client's attempt to commit these crimes, by prohibiting such disclosure if it would 
reveal a protected privileged communication. MODEL CODE OF PROF’L RESPONSIBILITY DR 7-102(B)(1) (1980). The 
Model Rules, however, prohibit the introduction of false testimony, and appear to modify the restriction on 
disclosure of client misconduct in this area. The Model Rules require the attorney to disclose to the court that 
false evidence has been introduced. MODEL RULES OF PROF’L CONDUCT R. 3.3 (2004).The disclosure requirement 
ends, however, if the criminal conduct of the client is not discovered until after the proceeding has ended. 
441 475 U.S. 157 at 166.
442 FREEDMAN, supra note 414, at 3. 
443 Subin, supra note 416, at 1160-66. 
444 Harry I. Subin, The Criminal Lawyer’s “Different Mission”: Reflection on the “Right” to Present a False Case, 1 

GEO. J. LEGAL ETHICS 125, 148 (1987). 
445 Id. at 149-49; Jonathan Casper, Did You Have A Lawyer When You Went to Court? No, I Had A Public 
Defender, 1 YALE REV. L. & SOC. ACTION 4, 9 (1971). 

42

344

442
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448

449

450

451

Henry Brougham House of Lords

Brougham advocate : 

                                                       
446  
447 Freedman, supra note 8, at 1469.
448 Frankel, supra note 9, at 26. 
449 Id. at 27. 
450 Harry I. Subin, War Over Confidentiality: In Defense of the Kutak Approach, NAT’L L.J., Jan. 19, 22, col. 1 
(1981). 
451 Albert W. Alschuler, The Preservation of a Client's Confidences: One Value Among Many or a Categorical 
Imperative?, 52 U. COLO. L. REV. 349, 355 (1981). 
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452

Brougham 453

454

455

                                                       
452 Henry Brougham, THE TRAIL OF QUEEN CAROLINE 83 (1879) (cited from Subin, supra note 416, at 1170). 
453 Monroe Freedman Brougham ’Let justice be done—that is, 
for my client let justice be done—though the heavens fall. That is the kind of advocacy that I would want as a 
client and that I feel bound to provide as an advocate.’ FREEDMAN, supra note 387, at 9. 
454 Those who take the most extreme view of the need for confidentiality have grouped around the American 
Trial Lawyers Association. See generally THE AMERICAN LAWYER’S CODE OF CONDUCT, §§ 1.1–1.6 (alternative B) 
(Discussion Draft, June 1980) (the ABA adopted instead the most extensive rule of confidentiality in its history). 
(setting forth an expansive view of the need for confidentiality). 
455 Subin, supra note 416, at 1171-72. 
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2009 33

1983

Model Rules 466

467

465 441 125  
466 Model Rules 1.6 2003

(b) A lawyer may reveal information relating to the representation of a client…(2) to prevent the 
client from committing a crime or fraud…to result in substantial injury to the financial interests or property of 
another…(3) to prevent, mitigate or rectify substantial injury to the financial interests or property of 
another… 1983 Model Code  Gregory C. Sisk, Change and Continuity 
in Attorney-Client Confidentiality: The New Iowa Rules of Professional Conduct, 55 DRAKE L. REV. 349-50 (2007). 
467 154 179 2008
3  
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469 
141-142 2009 10  

470 33  
471 33  
472 33  
473 33
474 473 141-142  
475  
476 142  
477 MODEL RULES OF PROF’L CONDUCT R. 1.6 (b)(1)(b) (2004) (stating,“A lawyer may reveal information relating to 
the representation of a client to the extent the lawyer reasonably believes necessary:(1) to prevent reasonably 
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Model Rules 1.6(b)(2) (3) 479

480 Model Rules 1.6(b)(5) 481 33

482 Model Rules 1.6(b)(6) 483

33

316

33

484

                                                                                                                                                                         
certain death or substantial bodily harm.”) 
478 473 142  
479 MODEL RULES OF PROF’L CONDUCT R. 1.6 (b) (2004) (stating, “(2) to prevent the client from committing a crime 
or fraud that is reasonably certain to result in substantial injury to the financial interests or property of another 
and in furtherance of which the client has used or is using the lawyer's services;(3) to prevent, mitigate or 
rectify substantial injury to the financial interests or property of another that is reasonably certain to result or 
has resulted from the client's commission of a crime or fraud in furtherance of which the client has used the 
lawyer's services.”) 
480 473 143  
481 MODEL RULES OF PROF’L CONDUCT R. 1.6 (b)(5) (2004) (Stating, “to establish a claim or defense on behalf of the 
lawyer in a controversy between the lawyer and the client, to establish a defense to a criminal charge or civil 
claim against the lawyer based upon conduct in which the client was involved, or to respond to allegations in 
any proceeding concerning the lawyer's representation of the client.”) 
482 473 143  
483 Model Rules 1.6 (b)(6) (2004) (Stating, “ to comply with other law or a court order.”) 
484 473 143  

33333
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491 THOMAS D. MORGAN & RONALD D. ROTUNDA, PROFESSIONAL 
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23 2 Model Rules 3.3

23 2 Model Rules

3.3(a)(3)

1

514

23

Model Rules 

3.3(a)(3)

  

                                                       
512  
513 United States v. Long, 857 F.2d 436 (8th Cir. 1988). 
514 Model Rule 3.3(a) A lawyer shall not knowingly:… (3): offer evidence that the lawyer knows to be false. …A 
lawyer may refuse to offer evidence, other than the testimony of a defendant in a criminal matter, that the 
lawyer reasonably believes is false. 

23

23
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Model Rules

515

Model Rules

3.3(c)

516

                                                       
515 MODEL RULES OF PROF’L CONDUCT R. 3.3(a)(3) (2004) 23  
516 See MODEL RULES OF PROF’L CONDUCT R. 3.3 cmt 8 (2004) (stating, “The prohibition against offering false 
evidence only applies if the lawyer knows that the evidence is false. A lawyer’s reasonable belief that evidence 
is false does not preclude its presentation to the trier of fact. A lawyer’s knowledge that evidence is false, 
however, can be inferred from the circumstances. See Rule 1.0(f). Thus, although a lawyer should resolve 
doubts about the veracity of testimony or other evidence in favor of the client, the lawyer cannot ignore an 
obvious falsehood.”) 
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American Law Institute, ALI Restatement of the Law 

(Third) The Law Governing Lawyers Restatement 120

Model Rules Restatement

120

firm factual basis 517

Model 

Rules 3.3 518

Nix v. 

Whiteside

6

519

520

Nix v. Whiteside

6 521

                                                       
517

 RESTATEMENT OF THE LAW (THIRD):THE LAW GOVERNING LAWYERS §120 (2000). 
518 MODEL RULES OF PROF’L CONDUCT R. 1.0 (f) (2004). 
519  
520 FREEDMAN, supra note 379, at 190-91. 
521 Id. at 165. 
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Nix v. Whiteside

522

523

Nix v. Whiteside

524

525

Nix v. Whiteside

526

Model Rules 3.3

                                                       
522 Id. at 161.
523 Nix v. Whiteside, 475 U.S. 157, 166 (1981). “Robinson divulged no client communication until he was 
compelled to do so in response to Whiteside’s post-trail challenge to the quality of his performance. We see this 
as a case in which the attorney successfully dissuaded the client from committing the crime of perjury.” 
524 FREEDMAN, supra note 379, at 190-91. 
525 Id. 
526 Id. 

5

524

525
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Wilcox v. Johnson527

knowing actual 

knowledge

/ actual knowledge

6

528

extreme caution

529

actual 

knowledge 530

531

532 Wisconsin State v. McDowell 533 Model Rules 3.3

Wisconsin

534

                                                       
527 See Wilcox v. Johnson, 555 F.2d 115 (3d Cir. 1977) 
528 857 F.2d 436, 445 (stating “… a clear expression of intent to commit perjury is required before an attorney 
can reveal client confidences. “) (8th Cir. 1988). 
529 United States v. Long, 857 F.2d 445, 447. (8th Cir. 1988). 
530 Doe v. Fed. Grievance Comm., 847 F.2d 57 (2d Cir. 1988).
531 Id. at 63. 
532 “…information s clearly established when the client acknowledges to the attorney that he has perpetrated a 
fraud upon a tribunal.” Doe v. Fed. Grievance Comm., 847 F.2d 62 (2d Cir. 1988).  
533 State v. McDowell, 681 N.W.2d 500 (Wis. 2004). 
534 State v. McDowell, 514 N.W.2d 500 (Wis. 2004). “… the client’s expressed admission of intent to testify 
untruthfully”, “unambiguously and directly… to the attorney”.  
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Shockley v. State536 Com 

v. Alderman537 U.S. v. Del Carpio-Cotrina538

beyond reasonable doubt

American Bar Association, ABA Model Rules 3.3(a)(3)

                                                       
535 Freedman, supra note 14, at 133, 142. 
536 See Shockley c. State, 565 A.2d 1373 (Del. 1989) 
537 See Com. V. Alderman, 292 Pa. Super. 263, 437 A.2d 36 (1981) 
538 See U.S. v. Del Carpio-Cotrina, 733 F. Supp.95 (S.D. Fla. 1990) 
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539

                                                       
539 See Brian Slipakoff & Roshini Thayaparan, The Criminal Defense Attorney Facing Prospective Client Perjury, 
15 GEO. J. LEGAL ETHICS 935, 947 (2002). 



145 

 

Model Rules

Model Rules

officer of the court

  

ficeofff



146 

 

540

Nix v. Whiteside 541

542

543

544

545

Model Rules 3.3

                                                       
540 See e.g., People v. Johnson, 62 Cal. App. 4th 608, 621 (1998) (“All the legal commentators agree that when 
faced with a client who indicates he will commit perjury, an attorney should first attempt to persuade the client 
to testify truthfully.”).  
541 475 U.S. 157 (1986). 
542 Id. at 161. 
543 Id. 
544 Johnson, 62 Cal. App. 4th at 621. 
545 See id. 
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549 550

551

552
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555

                                                       
546 ABA Comm. on Prof'l Ethics & Grievances, Formal Op. 87-353 (1987) ( “It is now mandatory, under Model 
Rule 3.3(a) and 3.3(b), for a lawyer who know the client has committed perjury, to disclose this knowledge to 
the tribunal if the lawyer cannot persuade the client to rectify the perjury.”). 
547 Michael Franck, Letter to the Editor: Response to Lefstein, 2 GEO. J. LEGAL ETHICS 585, 586-87 (1988). 
548 Id. 
549 Id.
550 Marvin E. Frankel, The Search for Truth: An Umpireal View, 123 U. PA. L. REV. 1031, 1056 (1975). 
551 FREEDMAN, supra note 379, at 131. 
552 See Johnson, 62 Cal. App. 4th at 623-24; 
553 FREEDMAN, supra note 379, at 131. 
554 Rock v. Arkansas, 483 U.S. 44, 51 (1987). 
555 Slipakoff, supra note 539, at 935-36. 
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Nix v. Whiteside United States v. Curtis559

Stephenson v. State 560

Stephenson

Nix v. Whiteside 561

Curtis Stephenson Curtis

Curtis Nix

Curtis

                                                       
556 See Johnson, 62 Cal. App. 4th at 629 (“Fully cooperating with the defendant's testimony and refusing to 
present the defendant's testimony ... involves no accommodation of the conflicting interests; it gives no 
consideration to the attorneys ethical obligations ....”). 
557 Rock, 483 U.S. at 51. 
558 Slipakoff, supra note 539, at 949-50. 
559 742 F.3d 1070 (7th Cir. 1984) 
560 424 S.E.2d 816 (Ga. Ct. App.1992) 
561 See Stephenson v. State, 424 S.E.2d 816, 818 (Ga. Ct. App.1992) 
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562 Norman Lefstein, Client Perjury in Criminal Cases: Still in Search of an Answer, 1 GEO. J. LEGAL ETHICS 521, 
551(1988). 
563 Id. 
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People v. Johnson

568 Johnson
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Johnson

603

570

                                                       
564 Id. 
565 Lefstein, Norman, supra note 562, at 546.  
566 Id.  
567 See Johnson, 62 Cal. App. 4th at 608; State v. Waggoner, 864 P.2d 162 (Ct. App. Idaho 1993). 
568 See People v. Johnson, 72 Cal. Rptr. 2d 805 (1998). 
569 Id. at 813. 
570 See Fed. R. Evid. 603. 
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ABA Standard Relating to the Defense Function 1983 Model Rules 
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575

Model Rules 3.3

576

Model Rules 3.3

577

                                                       
571 “This ‘remedial measure’ of the narrative method is worse than revealing the information to the judge 
alone…”Freedman, supra note 14, at 150. 

Informal Opinion 1314

572 See, e.g., People v. Gomez, 761 N.Y. S. 2d 156 (App. Div. 1st Dept. 2003). 
573 See, e.g. 761 N.Y. S. 2d 156. 
574 MODEL RULES OF PROF’L CONDUCT R. 3.3 cmt 9 (1983) (stating, “Three resolutions of this dilemma have been 
proposed. One is to permit the accused to testify by a narrative without guidance through the lawyer's 
questioning. This compromises both contending principles; it exempts the lawyer from the duty to disclose false 
evidence but subjects the client to an implicit disclosure of information imparted to counsel. Another suggested 
resolution, of relatively recent origin, is that the advocate be entirely excused from the duty to reveal perjury if 
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L. REV. 1060 (1975). 

OpiFor O



156 

 

595

596

597 Nix

598

599600

601 Freedman

602

   

                                                       
595 Id. at 139. 
596 Risa B. Lischkoff, Recent Decisions on Citing Authorities to Courts: Model Rule 3.3(a)(3) of the Model Rules of 
Professional Conduct, 19 J. LEGAL PROF. 315 (1995). 
597 See Nix, 475 U.S. at 173; see also Lefstein, supra note 562, at 523-24 (“Yet the ethical duty of confidentiality, 
like the evidentiary attorney-client privilege, does not extend to the client's intention to commit a crime ... 
lawyers should not have any duty to protect clients who reveal intentions to commit crimes ....”). 
598 Nix, 475 U.S. at 173. 
599 Lefstein, supra note 562, at 538. 
600 102-103  
601 See, Johnson, 62 Cal. App. 4th at 629 (“Fully cooperating with the defendant’s testimony and refusing to 
present the defendant’s testimony…involves no accommodation of the conflicting interests; it gives no 
consideration to the attorney’s ethical obligations…”). 
602 See Frankel, supra note 550, at 1056. 



157 

 

  



158 

 

603 604

                                                       
603 Random Sampling

Andrew F. Siegel 319-68
2003 Michael Quinn Patton 259 2008  

604 purposely sampling purposive judgment
information-rich cases

Michael Quinn Patton 259 276  



159 

 

605 —

—

606

interview 

guide

J1 J2 L1 L2 P1 P2

                                                       
605 276  
606 264-65  



160 

 

J1 8

J2 14

L1 13

L2 13

P1 11

P2 5

98 99 98

98



161 

 

607

99 0

608

57 10

                                                       
607  
608 0  

608



162 

 

609

610

                                                       
609 J1  
610 J2  
611  



163 

 

612

613

                                                       
612 P1  
613 P2  



164 

 

614

615

1.

                                                       
614 J1  
615 J2  



165 

 

616

617

618

                                                       
616 J1  
617 L2  
618 L1  



166 

 

619

620

2.

                                                       
619 L1  
620 L1  



167 

 

621

622

3.

                                                       
621 L1  
622 J1  



168 

 

623

                                                       
623 L1  



169 

 

624

625

                                                       
624 J2  
625 J1  



170 

 

1.

23 222



171 

 

626

627

629

                                                       
626 J1  
627 L1  
628  
629 L1  



172 

 

630

631

                                                       
630 J2  
631 J1  



173 

 

632

633

636

                                                       
632 L1  
633 J1  
634  
635  
636 J1  



174 

 

2.

637

                                                       
637 J2  



175 

 

638

(1) 

639

                                                       
638 J1  
639 L1  



176 

 

640

(2) 

641

642

                                                       
640 J1  
641 L1  
642 J1  



177 

 

643

644

3.

                                                       
643 284  
644 L1  



178 

 

645

646

647

(1) 

                                                       
645 L1  
646 J2  
647 J1  



179 

 

648

649

650

                                                       
648 J1  
649 L2  
650 L2  



180 

 

(2) 

651

652

653

4.

23

                                                       
651 L1  
652 L2  
653 L2  



181 

 

23

654

                                                       
654 L1  



182 

 

655

13

                                                       
655 L2  



183 

 

656 657

658

1.

                                                       
656  
657  
658 L1  



184 

 

659

660

661

2.

                                                       
659 171-172  
660 172-173  
661 P2  



185 

 

662

663

664

                                                       
662 J1  
663 J2  
664 L1  
665 P1  



186 

 

666

667

3.

668

                                                       
666 L2  
667 L2  
668 J1  



187 

 

669

4.

670

671

5.

                                                       
669 L2  
670 L2  
671 L1  



188 

 

672

6.

673

                                                       
672 171-172, 176-178  
673 J1  



189 

 

674

                                                       
674  



190 

 

675

95

                                                       
675 L1  



191 

 

676

677

678

                                                       
676 J2  
677 P1  
678 J1  

77



192 

 

679

                                                       
679 L2  
680 P2  



193 

 

2002 163 2

681

                                                       
681 J2  



194 

 

682

683

33

33

684

                                                       
682 L2  
683 33  
684 L1  



195 

 

685

686

                                                       
685 L2  
686 P2  



196 

 

687

688

689

                                                       
687 P1  
688 L1  
689 L2  



197 

 

690

691

  

                                                       
690 L1  
691 L1  



198 

 

client perjury rule



199 

 



200 

 



201 

 

33

692

                                                       
692 316  



202 

 

  

 

    



203 

 

693

23 2

165

Model Rules 3.3 (b)

officer of the 

court

                                                       
693 95  



204 

 

Model Rules

694

Model Rules 3.3(b)

695 Model Rules 1.2(d)

696

                                                       
694 MODEL RULES OF PROF’L CONDUCT R. 3.3 cmt 11 (2004). 
695 MODEL RULES OF PROF’L CONDUCT R.3.3 cmt 12 (2004). 
696 MODEL RULES OF PROF’L CONDUCT R.1.2(d) (2004) (‘A lawyer shall not counsel a client to engage, or assist a 
client, in conduct that the lawyer knows is criminal or fraudulent, but a lawyer may discuss the legal 
consequences of any proposed course of conduct with a client and may counsel or assist a client to make a 
good faith effort to determine the validity, scope, meaning or application of the law.’)  

3.33(



205 

 

697

2009 23

Model Rules 3.3 2

Model Rules 3.3(b)

                                                       
697 See Nix, 475 U.S. at 166.  

dell 3Rules 3.3

232



206 

 

698 699

700

701 702

23

165

703

704

94

705

                                                       
698 1 2 8  
699 8  
700 11  
701 20  
702 20  
703 49  
704 39 44  
705  



207 

 

165 165 1

29 165 1

654

16

706

707

708

165 2

3

709

98

                                                       
706 654  
707 201-02  
708 98 3 31  
709 98 5 26  

707



208 

 

165 168 1

98 3 165

168 1 5 165 2 3

168 2 3 710

    

165

23 1

165 1

                                                       
710 98 3 31

98 5 26  



209 

 

28

7

23

91 4

161 163

163

2



210 

 

163 2

711

165

(

)

( )

98

4577

……

23 712 16 713

                                                       
711 98 4577  
712 23

 
713 16 ……  

…………



211 

 

714

                                                       
714 See Subin, supra note 444, at 136-48

http://www.npf.org.tw/post/2/3504 2010 8 3  



212 

 

715

122 2

1

24

                                                       
715 3 192  



213 

 

—



214 

 

  

Model Rules

  



215 

 

the principle of 

partisanship



216 

 



217 

 



218 

 

L Lon L. Fuller

……



219 

 

716

                                                       
716 L Lon. L. Fuller 26 1988  



220 

 

  

165 1



221 

 



222 

 

—



223 

 

1. (1994)

2. Andrew F. Siegel

(2003)

3. (2007)

4. Claus Roxin (1999)

5. L Lon. L. Fuller (1988)

6. Michael Quinn Patton

(2008)

7. 50 (2008)

8. (2007)

9. (1992)

10.  vs. (2009)

11. (2009)

12. (2005)

13. — (2007)

14. (2007)

15. (2004)

16. (2004)

1. 56 6 1-18 2006

12

)

vs

(1 2)

(2007)

s.

(2(



224 

 

2. —

52 115-125 1999 9

3. 25 3 8-17 1979 3

4. —

93 221-237 2007 4

5. —

153 232-241 2008 2

6. 154

177-192 2008 3

7. — 17

3 16-33 1973 6

8. 51

1 73-90 2007 2

1.

2008 7

1.

2009 10

2. 98 5 26

3.

—

73

20007 22

6



225 

 

http://www.npf.org.tw/post/2/3504 2010 8 3

4.

98 3 31

5. (1989)

1. BALBUS, ISSAC D., THE DIALECTICS OF LEGAL REPRESSION (1973). 

2. DERSHOWITZ, A., THE BEST DEFENSE (1982) 

3. FREEDMAN, MONROE H., LAWYERS' ETHICS IN AN ADVERSARY SYSTEM (1975).

4. FREEDMAN, MONROE H., UNDERSTANDING LAWYERS’ ETHICS (2004) 

5. GILLERS, STEPHEN, REGULATION OF LAWYERS (1995). 

6. HAZARD, GEOFFREY C., ETHICS IN THE PRACTICE OF LAW (1978). 

7. HAZARD ,GEOFFREY C., et al., THE LAW AND ETHICS OF LAWYERING (2005). 

8. MANN, CORAMAE R., UNEQUAL JUSTICE: A QUESTION OF COLOR (1993). 

9. MAUET, THOMAS A., FUNDAMENTALS OF TRIAL TECHNIQUES 25 (1992). 

10. MAYERS, L. SHALL WE AMEND THE FIFTH AMENDMENT (1978). 

11. MCNEELY, RL. & CARL POPE, RACE, CRIME, AND CRIMINAL JUSTICE (1981). 

12. MUELLER, & KIRKPATRICK, EVIDENCE (2003). 

13. MORGAN, THOMAS D., & RONALD D. ROTUNDA, PROFESSIONAL RESPONSIBILITY:

PROBLEMS AND MATERIALS (2006).

14. RHODE , DEBORAH L. & DAVID LUBAN, LEGAL ETHICS (2001).

15. ROTUNDA, RONALD D., & MICHAEL I. KRAUSS, LEGAL ETHICS IN A NUTSHELL (2006).

16. WENKE, ROBERT, THE ART OF SELECTING A JURY (1989). 

17. WIGMORE, JOHN H., WIGMORE ON EVIDENCE §2292 (1961).

18. WIGMORE, JOHN H., EVIDENCE IN TRIALS AT COMMON LAW §2292 (1961).

ION OF L ERS (19

ETHI OF L

et  OF

EQU ION

MENTA IAL TE

AND ETHHIC

CTICE

OF LAWYERS

HIC O

a S

UA TI

NTALS OF TRIA

USTICE: A QUE

I

QU

W AN

L JU A Q

THE LAW A

PRA

AA

E PIN TH

L



226 

 

19. WOLFRAM, CHARLES W., MODERN LEGAL ETHICS (1986).

20. WRIGHT, BRUCE, BLACK ROBES, WHITE JUSTICE (1979). 

21. SILBERMAN, CHARLES E. CRIMINAL VIOLENCE, CRIMINAL JUSTICE (1977). 

22. SKOLNICK, JEROME H., JUSTICE WITHOUT TRIAL: LAW ENFORCEMENT IN A DEMOCRATIC 

SOCIETY (1966). 

23. STRONG, JOHN W., MCCORMICK ON EVIDENCE (1992). 

1. Alschuler, Albert W., The Preservation of a Client's Confidences: One Value Among 

Many or a Categorical Imperative?, 52 U. COLO. L. REV. 349(1981). 

2. Babcock, Barbara, Defending the Guilty, 32 CLEVE. ST. L. REV. 175(1990). 

3. Brazil, Wayne D., Unanticipated Client Perjury and the Collision of Rules of Ethics, 

Evidence, and Constitutional Law, 44 MO. L. REV. 601(1979) 

4. Bell, Derrick, Racism in American Courts: Cause for Black Disruption or Despair?, 61

CAL. L. REV. 165(1973). 

5. Brown, Jr., Lonnie T., Reconsidering the Corporate Attorney-Client Privilege: A 

Response to the Compelled—Voluntary Waiver Paradox, 34 HOFSTRA L. REV. 897 (2006). 

6. Casper, Jonathan, Did You Have A Lawyer When You Went to Court? No, I Had A 

Public Defender, 1 YALE REV. L. & SOC. ACTION 4(1971). 

7. ������ ka, Mirjan, Evidentiary Barriers to Conviction and Two Models of Criminal 

Procedure: A Comparative Study, 121 U. PA. L. REV. 506(1973). 

8. Dolinko, David, Is There a Rationale for the Privilege against Self-Incrimination?, 33

UCLA L. REV. 1063(1986).

9. Dunetz, Jeffrey L., Surprise Client Perjury: Some Questions to Proposed Solutions to an 

Old Problem, 29 N.Y.L. SCH. L. REV. 407(1984) 

g the Guilty 32 CLEV

icipated Client Perjury and t

ion 601

American Courts: Cause for 

O. L. REEV

rjury 

e Guilty, 32 C

pated Client Perjury an

na 6

merican Courts: Cause fn Courts: Cau

ur

Ca

MO

can C

Law, 44 M

Pe

tsts

ent ed Cli

ca



227 

 

10. Easton, Stephen D., The Truth About Ethics and Ethics About the Truth: An Open Letter 

to Trial Attorney, 33 GONZ. L. REV.463(1997-98) 

11. Franck, Michael, Letter to the Editor: Response to Lefstein, 2 GEO. J. LEGAL ETHICS 

585(1988). 

12. Frankel, Marvin E., Client’s Perjury and Lawyer’s Options, 1 L. INST. FOR STUDY LEGAL 

ETHICS 25(1996). 

13. Frankel, Marvin E., The Search for Truth: An Umpireal View, 123 U. PA. L. REV.

1031(1975). 

14. Freedman, Monroe H., Getting Honest About Client Perjury, 21 GEO. J. LEGAL ETHICS

133(2008). 

15. Freedman, Monroe H., Judge Frankel's Search for Truth, 123 U. PA. L. REV. 1060

(1975). 

16. Freedman, Monroe H., Lawyer-Client Confidences: The Model Rules' Radical Assault on 

Tradition, 68 A.B.A.J. 428(1982). 

17. Freedman, Monroe H., Perjury: The Lawyer’s Trilemma, 1 Litigation 26 (1975). 

18. Freedman, Monroe H., Professional Responsibility of the Criminal Defense Lawyer: The 

Three Hardest Questions, 64 MICH. L. REV. 1469 (1966). 

19. Freedman, Monroe H., The Professional Responsibility of the Criminal Defense Lawyer: 

The Three Hardest Questions, 64 MICH. L. REV. 1469(1966). 

20. Freedman, Monroe H. The Criminal Defense Paradigm, 64 MICH. L. REV. 1469(1966). 

21. Fried, Charles, The Lawyer as Friend: The Moral Foundations of the Lawyer-Client 

Relation, 85 YALE L. J. 1060(1976). 

22. Gainor, Edward E., Character Evidence by Any Other Name…: A Proposal to Limit 

Impeachment by Prior Conviction Under Rule 609, 58 GEO. WASH. L. REV. 762(1990). 

23. Gillers, Stephen, Monroe Freedman's Solution to the Criminal Defense Lawyer's 

Frankel's Search f

Law : Th

28(

rjury: The Lawyer’s Trilem

nal Respons

fidencesdencwy s:

(1

ry: The Lawyer’s Tr

ennfidn

82). 

yer-Client Confn

)

C ft Ct CCli

Th

C



228 

 

Trilemma Is Wrong as a Matter of Policy and Constitutional Law, 34 HOFSTRA L. 

REV. 821(2006).

24. Harvey, Reed, Waiver of the Criminal Defendant’s Right to Testify: Constitutional 

Implications, 60 FORDEHAM L. REV. 175(1991) 

25. Lefstein, Norman, Client Perjury in Criminal Cases: Still in Search of an Answer, 1 GEO.

J. LEGAL ETHICS 521(1988). 

26. Lefstein, Norman, The Criminal Defendant Who Proposes Perjury: Rethinking the 

Defense Lawyer's Dilemma, 6 HOFSTRA L. REV. 665(1978). 

27. Lischkoff, Risa B., Recent Decisions on Citing Authorities to Courts: Model Rule 

3.3(a)(3) of the Model Rules of Professional Conduct, 19 J. LEGAL PROF. 315 (1995). 

28. Meyer, Hermine Herta, German Criminal Procedure: The Position of the Defendant in 

Court, 41 A.B.A.J. 592(1955).

29. Montgomery, James D., The Black Lawyer and the Human and Civil Rights Struggle, 22 

HARV. L. S. BULL. 21(1971). 

30. Popper, Robert, History and Development of the Accused’s Right to Testify, 1962 WASH.

U. L. Q. 454(1962). 

31. Scott, Robert E., & William J. Stuntz, A Reply: Imperfect Bargains, Imperfect Trials, 

and Innocent Defendants, 101 YALE L.J. 2011, 2012 (1992). 

32. Shargel, Gerald L. Federal Evidence Rule 608(B): Gateway to the Minefield of Witness 

Preparation, 76 FORDHAM L. REV. 1263(2007). 

33. Silver, Jay Sterling, Truth, Justice, and the American Way: The Case Against the Client 

Perjury Rules, 47 VAND L. REV. 339(1994). 

34. Slipakoff, Brian & Roshini Thayaparan, The Criminal Defense Attorney Facing 

Prospective Client Perjury, 15 GEO. J. LEGAL ETHICS 935(2002). 

35. Snyder, Lloyd B., Is Attorney-Client Confidentiality Necessary? 15 GEO. J. LEGAL 

n Criminal Proce

955).

The Black Lawyer and the Hu

971)

d Development of the Acc

and thend t

).

he Black Lawyer and the H

).

Development of the 

dyer an Black Lawyerk LL

l



229 

 

ETHICS 477(2002). 

36. Subin, Harry I., The Criminal Lawyer’s “Different Mission”: Reflection on the “Right” 

to Present a False Case, 1 GEO. J. LEGAL ETHICS 125(1987). 

37. Subin, Harry I., The Lawyer as Superego: Disclosure of Client Confidences to Prevent 

Harm, 70 IOWA L. REV. 1091(1985). 

38. Subin, Harry I., War Over Confidentiality: In Defense of the Kutak Approach, NAT’L

L.J., Jan. 19(1981). 

39. Winter, Steven, Transcendental Nonsense, Metaphoric Reasoning, and the Cognitive 

Stakes for Law, 137 U. PA. L. REV. 1105(1989). 

40. Wolfram, Charles W., Client Perjury, 50 S. CAL. L. REV. 809(1977). 

41. Younger, Irving, The Perjury Routine, 3 CRIM. L. BULL. 551(1967). 

42. Zacharias, Fred, Rethinking Confidentiality, 74 IOWA L. REV. 351(1989). 

outine, 3 CRIM.

ng Co IOWAy, 74Con IOlityyntianfiden


