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Abstract

To avoid the judges taking the roles of both the judge and the prosecutor
inevitably in the old criminal procedure, Taiwan’s criminal procedure has transformed
into reformed adversarial system in 2003. This new system clarifies the duties of the
judge and the prosecutor respectively and has opened the door of fair trial. However,
once the judge no longer takes the whole responsibility to dig out the fact under the
new system, the parties will assume the responsibility instead, that is, the prosecutor
and the defendant have to go all out to attack and defend for the fact-finding. In this
condition, the attorney’s effective assistance becomes the crucial prerequisite to a fair
trial because the attorney-is-the defendant’s sole weapon in the criminal procedure to
fight off the prosecutor’s-accusation against him.

Since there is not much discussion nor much empirical research on this issue in
Taiwan, whether the attorneys in Taiwan have fulfilled their responsibility to offer
effective assistance to the defendants remains an question to be found out. This thesis
therefore aims at observing the practices of Taiwan’s attorneys in criminal procedures
by searching the judgments so as to see whether the defendants’ right to a fair trial has
been achieved through the new system.

To achieve the objective above, first, the thesis introduces the background of the
reformed adversarial system and the defendant’s right to counsel by extracting and
summarizing the textbooks, the articles, the thesis and the judgments of the U.S.
Supreme Court. Second, this thesis presents the situations and points out the issues that
the attorneys could not offer effective assistance to the defendants in the crucial stages,
whether before trial or after trial, by searching the judgments of the Supreme Court of
Taiwan and Taiwan High Court, and also by illustrating the viewpoints of the U.S.

Supreme Court and related journals. Finally, in the event of the attorney’s malpractice,



the thesis introduces the responsibilities the attorney may assume and the remedies the
defendant may adopt so as to protect his own right and to improve the legal practice

environment under the new reformed adversarial system.

Key words: right to a fair trial, right to counsel, effective assistance, malpractice
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112Powell v. State of Alabama, 287 U.S. 45, 71 (1932). “the ignorance and illiteracy of the defendants,
their youth, the circumstances of public hostility, the imprisonment and the close surveillance of the
defendants by the military forces, the fact that their friends and families were all in other states and
communication with them necessarily difficult, and above all that they stood in deadly peril of their
lives—we think the failure of the trial court to give them reasonable time and opportunity to secure
counsel was a clear denial of due process.”

1134 3R £ > 5 #Hix 135 | 23-24 -

114Johnson v. Zerbst, 304 U.S. 458, 462-63 (1938), “The Sixth Amendment guarantees that: ‘In all

criminal prosecutions, the accused shall enjoy the right ........ 10 have the Assistance of Counsel for his
defence.’ .......The Sixth Amendment stands as a constant admonition that if the constitutional
safeguards it provides be lost, justice will not ‘still be done. ......The Sixth Amendment withholds from

federal courts, in all criminal proceedings, the power and authority to deprive an accused of his life or
liberty unless he has or waives the assistance of counsel.”

115Id. at 468, If the accused, however, is not represented by counsel and has not competently and
intelligently waived his constitutional right, the Sixth Amendment stands as a jurisdictional bar to a
valid conviction and sentence depriving him of his life or his liberty”.
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117Gideon v. Wainwright, 372 U.S. 335, 340 (1963), ” Plainly, had the Court concluded that
appointment of counsel for an indigent criminal defendant was ‘a fundamental right, essential to a fair
trial,” it would have held that the Fourteenth Amendment requires appointment of counsel in a state
court, just as the Sixth Amendment requires in a federal court.”

1184 3% # » w40 13> | 23-24 -

119Escobedo v. State of Illinois, 378 U.S. 478, 490-91 (1964), “We hold, therefore, that where, as here,
the investigation is no longer a general inquiry into an unsolved crime but has begun to focus on a
particular suspect, the suspect has been taken into police custody, the police carry out a process of
interrogations that lends itself to eliciting incriminating statements, the suspect has requested and been
denied an opportunity to consult with his lawyer, and the police have not effectively warned him of his
absolute constitutional right to remain silent, the accused has been denied ‘The Assistance of Counsel’
in violation of the Sixth Amendment to the Constitution as ‘made obligatory upon the States by the
Fourteenth Amendment...... and that no statement elicited by the police during the interrogation may be
used against him at a criminal trial.”

120 % % £ > w3z 130 F 23-24 -

30



EEniE P RAE RS 7 A &

F

Wi

ERed AN E R R B 3 AR A
HREL AP FAALE M 2 RN ET- RERFRF YV ETEFLR
BARE > PIH-E TR AR B A 5 B h R o AR LY o L AL A

KPS E P B A Sk b a2 g o

ks 2 e 2 b af 2 B2 (warnings) ® BRS A 5R P E B2 8§ 15042
FEER TR 2B BRAR o Ra o AR E R R
Mt R SHRBERF AP FEEPM AL GG L L P A (knowingly and

intelligently)2c 3 » ML B = 4 7 12 B i sk 4 e 12
o 1984 # - Strickland v. Washington %
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121Miranda v. Arizona, 384 U.S. 436, 478-79 (1966), “To summarize, we hold that when an individual
is taken into custody or otherwise deprived of his freedom by the authorities in any significant way and
is subjected to questioning, the privilege against self-incrimination is jeopardized. Procedural
safeguards must be employed to protect the privilege and.unless other fully effective means are adopted
to notify the person of his right of silence and to assure that the exercise of the right will be scrupulously
honored, the following measures are required. He must be warned prior to any questioning that he has
the right to remain silent, that anything he says can be used against him in a court of law, that he has the
right to the presence of an attorney, and that if he cannot afford an attorney one will be appointed for
him prior to any questioning if he so desires. Opportunity to exercise these rights must be afforded to
him throughout the interrogation. After such warnings have been given, and such opportunity afforded
him, the individual may knowingly and intelligently waive these rights and agree to answer questions or
make a statement. But unless and until such warnings and waiver are demonstrated by the prosecution
at trial, no evidence obtained as a result of interrogation can be used against him.”

122 % 3% > mhix 13- F 23-24 -

123% Eﬁy MEZF BT ETYFLEFHAN AR IEFT VERRRLEFT ST FH 2B E T
PR EFZRE ;r.fﬁ BA s A2 T O E iR )% % o 4 Strickland v. Washington, 466 U.S. 668,
691- 92 (1984), “The purpose of the Sixth Amendment guarantee of counsel is to ensure that a defendant
has the assistance necessary to justify reliance on the outcome of the proceeding. Accordingly, any

deficiencies in counsel's performance must be prejudicial to the defense in order to constitute ineffective
assistance under the Constitution.”
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1241d. at 687, “A convicted defendant's claim that counsel's assistance was so defective as to require
reversal of a conviction or death sentence has two components. First, the defendant must show that
counsel's performance was deficient. This requires showing that counsel made errors so serious that
counsel was not functioning as the “counsel” guaranteed the defendant by the Sixth Amendment. Second,
the defendant must show that the deficient performance prejudiced the defense. This requires showing
that counsel's errors were so serious as to deprive the defendant of a fair trial, a trial whose result is
reliable. Unless a defendant makes both showings, it cannot be said that the conviction or death

sentence resulted from a breakdown in the adversary process that renders the result unreliable.”

125% =% > m#HHix 13- F 23-24 -

126The Fifth Amendment to the United States Constitution: “No person shall be held to answer for a
capital, or otherwise infamous crime, unless on a presentment or indictment of a Grand Jury, except in
cases arising in the land or naval forces, or in the Militia, when in actual service in time of War or
public danger; nor shall any person be subject for the same offence to be twice put in jeopardy of life or
limb; nor shall be compelled in any criminal case to be a witness against himself, nor be deprived of life,
liberty, or property, without due process of law; nor shall private property be taken for public use,
without just compensation.”

127See Escobedo, 378 U.S. at 497, “It is incongruous to assume that the provision for counsel in the
Sixth Amendment was meant to amend or supersede the self-incrimination provision of the Fifth
Amendment, which is now applicable to the States. ...... That amendment addresses itself to the very
issue of incriminating admissions of an accused and resolves it by proscribing only compelled
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statements. Neither the Framers, the constitutional language, a century of decisions of this Court nor
Professor Wigmore provides an iota of support for the idea that an accused has an absolute
constitutional right not to answer even.in the absence of compulsion—the constitutional right not to
incriminate himself by making voluntary disclosures.”

128 % Miranda, 384 U.S. at 469-74, “The circumstances surrounding in-custody interrogation can
operate very quickly to overbear the will of one merely made aware of his privilege by his interrogators.
Therefore, the right to have counsel present at the interrogation is indispensable to the protection of the
Fifth Amendment privilege under the system we delineate today. Our aim is to assure that the
individual's right to choose between silence and speech remains unfettered throughout the interrogation
process. A once-stated warning, delivered by those who will conduct the interrogation, cannot itself
suffice to that end among those who most require knowledge of their rights. A mere warning given by the
interrogators is not alone sufficient to accomplish that end. Prosecutors themselves claim that the
admonishment of the right to remain silent without more ‘will benefit only the recidivist and the
professional.

Thus, the need for counsel to protect the Fifth Amendment privilege comprehends not merely a right to
consult with counsel prior to questioning, but also to have counsel present during any questioning if the
defendant so desires.”

The presence of counsel at the interrogation may serve several significant subsidiary functions as well.
If the accused decides to talk to his interrogators, the assistance of counsel can mitigate the dangers of
untrustworthiness. With a lawyer present the likelihood that the police will practice coercion is reduced,
and if coercion is nevertheless exercised the lawyer can testify to it in court. The presence of a lawyer
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can also help to guarantee that the accused gives a fully accurate statement to the police and that the
statement is rightly reported by the prosecution at trial.

If the individual states that he wants an attorney, the interrogation must cease until an attorney is
present. At that time, the individual must have an opportunity to confer with the attorney and to have
him present during any subsequent questioning. If the individual cannot obtain an attorney and he
indicates that he wants one before speaking to police, they must respect his decision to remain silent.”
129See Escobedo, 378 U.S. at 488; Note and Comments, An Historical Argument for the Right to
Counsel During Police Interrogation, 73 YALE L.J. 1000, 1048-51 (1964).

130Gideon, 372 U.S. at 344, “Not only these precedents but also reason and reflection require us to
recognize that in our adversary system of criminal justice, any person haled into court, who is too poor
to hire a lawyer, cannot be assured a fair trial unless counsel is provided for him. This seems to us to be
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an obvious truth. Governments, both state and federal, quite properly spend vast sums of money to
establish machinery to try defendants accused of crime. Lawyers to prosecute are everywhere deemed
essential to protect the public's interest in an orderly society. Similarly, there are few defendants charged
with crime, few indeed, who fail to hire the best lawyers they can get to prepare and present their
defenses. That government hires lawyers to prosecute and defendants who have the money hire lawyers
to defend are the strongest indications of the wide-spread belief that lawyers in criminal courts are
necessities, not quuries ”

13143 vmg > (ERAFHDZE) 24 ¢ B> F 42352007 & -

132The Sixth Amendment to the United States Constitution: “In all criminal prosecutions, the accused
shall enjoy the right to a speedy and public trial, by an impartial jury of the State and district wherein
the crime shall have been committed, which district shall have been previously ascertained by law, and
to be informed of the nature and cause of the accusation; to be confronted with the witnesses against
him; to have compulsory process for obtaining witnesses in his favor, and to have the Assistance of
Counsel for his defence.”

133Kirby v. Illinois, 406 U.S. 682, 688 (1972), “a person's Sixth and Fourteenth Amendment right to
counsel attaches only at or after the time that adversary judicial proceedings have been initiated against
him”; See also Powell, 287 U.S. at 53; Johnson, 304 U.S. at 462-63.

134Johnson, 304 U.S. at 465.

135Powell, 287 U.S. at 68-69.

35


http://en.wikipedia.org/wiki/United_States_Constitution

Lo dr kAR A E T B B k2 B DAL S AY DT R

Moo IR R R M FAB IR TE S PRI RE L RE 2R

S TG B A MEZHERLZ D B po FURFRLT VAR DR
£ (habeas corpus) ™ #cH g0 4 LR L EF LAY 537 i

ZRERAFRT P UFRREIE R G HE T 2ER R A B L RHA
L4 pBpd 2 %R WA DIERELEER HAEEY CZIREHCERG

il %;1,);{4,]') EZEF 2 TR 0 FAAE T 0 FRF IE% WG B R
ARG AR AP a2 BB R L LB AT AL HBEREEIRES
SRR LSRR SRR RS &S SR JET N A TEN

FRIPmr A E N2 R0 - B AR 2 R R L T o B

J

>
-8

LR F e TR L B AR RGN R 22 AY .

S RAE AR TEEL & | T o AR L (PR FE R X0 3 S
BRI R SRR R AL F AR R FIRET L AR
2R REBFARTPRINET 27 2P 2R il ing 160
sk s 7 L B2 A% BEFERARLRE S RE AT EndIAS TR

A AL TadgEe

—\

| oﬁ/;éizi%,rﬁga—’\i_‘&%‘zgﬁ ﬁr”

‘4

A

-

T
ZNEmig"i—%?/z‘Fm”é"i)&%i K; p’eﬁ!}-ikb&iﬂﬂ:/ A%’}Tig‘ﬁﬁ'
i

Lo ZRRRMIZEZEL 2 NRFRBTEZFTZRFTAE

1
N
{

136Johnson, 304 U.S. at 468.
1371d. at 465.
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146See United States v. Gouveia, 467 U.S. 180, 187-88 (1984); Kirby, 406 U.S. at 689; See also Daniel
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the Fifth-And-A-Half Amendment, 58 UCLA L. REV. 1461, footnote 46 (2011).
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