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An Empirical Study on Originality
- The Core Requirement for Copyrighted Works
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Dr. Min-ChiuanWang

Institute of Technology Law

National Chiao Tung University

ABSTRACT

According to Article 10 of Taiwan’s Copyright Act, the copyright of a work is
automatically protected upon the completion of that work, but the Copyright Act
fails to clearly define the requirements for works protected under it. Among others,
it is imperative that the implications of originality, which is the core of copyright
discussions, be factored into case studies by way of theoretical discourses and
practices. This study is mostly intended to clarify the significance and implications
of originality through discussions from the following perspectives:

1. Acomparative study of laws

Taiwan’s Copyright Act is patterned after copyright regulations in the
common law and civil law systems. In fact, the copyright regulations of both China
and Taiwan are patterned after major copyright regulations of the United States and
Europe, hence the similarity background of China’s Copyright Law and the
Taiwanese Copyright Act. Since a large part of the Taiwanese copyright
terminology, used either in theoretical discourses or in judicial practices, can be
traced back to Japan’s Copyright Law, this study will also address the Japanese
copyright regulations.

This present study includes a comparative study of laws to differentiate
between two legislative models, namely the property-value-oriented common law
system and the personality-value-oriented civil law system. It also draws lessons
from the flaws of the Copyright Laws of Japan and China, both of which are
examples of reception of foreign laws, just like Taiwan’s Copyright Act.

2. Re-clarifying the definition of originality

If it is determined that originality is the core element and pre-requisite of
works protected under copyright laws, this study will raise two questions, as stated
below, in order to clarify how originality is defined for legally substantiated works:



(1) Do illegally produced yet original materials qualify as works protected
under copyright regulations?

A. Discussions about whether derivative works that are not legally
authorized but original should be protected by the Copyright Act;

B. Discussions about whether pornographic works that are against the
decent practices generally accepted in Taiwan but original are
protected by the Copyright Act.

(2) Is the absence of originality a disqualifier for works protected under
copyright regulations?

A. Discussions about the ways to protect works with low degrees of
originality (e.g., databases);,

B. Discussions about whether Taiwan should mtroduce the “neighboring
rights” of creative works, which are already included in the civil law
system.

3. An empirical study of the Taiwanese judicial system

In this part of discussions, court rulings were collected to gain an insight into
the way Talwanese courts make judgments on originality-related controversies for
each type of works (e.g., whether the rulings are concentrated in specific categories
of works, and what standard applies to each category). Based on the court rulings,
efforts were made to identify exactly how the Taiwanese courts make
originality-relevant judgments for each type of works, and what the standard of
originality Is.

Finally, the following conclusions were drawn from the comparative study of
laws and research mentioned above:

(1) Originality is a combination of originality and modicum of creativity.

(2) Given the principle of creative protection (i.e., the copyright of a work is
automatically protected upon the completion of that work), whether a work is
original or not is the core element of copyright protection, and a work with any
degree of originality shall be protected by the Copyright Act.

(3) The diversified types of works call for different standards because the
priorities in value judgments vary among work types. For instance, the quality of
projecting the author s spiritual values is considered important for fine arts and
photographic works, while literary works are required to display a higher degree of
creativity than the other types of works. Because compilations (i.e., collective
works) such as databases have a lower degree of creativity than literary or any
other type of works, they made an impact on the originality-centric value of
copyright protection. However, the authors of compilations still need copyright
protection for their efforts/contribution.

Unlike Germany, Japan and China that adopt the civil law system and
subsequently a neighboring rights scheme, Taiwan protects creative works by

iv



means of copyright. Having been revised, corrected and applied over the past
century, the Taiwanese Copyright Act developed a spirit that combines the moral
rights protection emphasized in the civil law system with some distinctive qualities
of the U.S. laws, such as the originality theory based on property values, and the
protection of an author’s economic rights. Generally speaking, Taiwan has
gradually created a set of copyright regulations that is one of a kind.

Keywords : Copyright, Originality, Creativity, Empirical Study
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FRFE L7900 2L EH - FVFFRZ 22505 - B o 0
&4 % “Anact for the encourgement of learning by securing the maps, charts,

and books, to the authors and proprietors of such copies, during the time therein

®7 17 U.S.C. §102.
% Article 1, 88, cl. 8, of the Constitution, “ To promote the Progress of Science and useful Arts, by securing for
limited Times to Authors and Inventors the exclusive Right to their respective Writings and Discoveries.”
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% Copyright Act of 179081, «...... the author and authors of any map, chart, book or books already printed
within these United States...... .
" ROBERT A. GORMAN & JANE C. GINSBURG, COPYRIGHT : CASES AND MATERIALS 5 (6th. ed. 2002).
“Copyright is in the nature of a monopoly and, therefore, odious in the eye of the law.”
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R €88 e 2 dmEr™ o p 2 L kg4 (original) & F & &

Y 2.

#k @ i@ 3] “ original works of authorship” » 2 Efp i 5 @ > 127 PR o

RBEEFERE s #2287 > FEKE 1964 &2 3% § 55
Coriginality ; 3 R & 0 S EEWIEE AL R T EROPE T
CEEE BISIVE 2 E

Ho 7k s R ’@ﬂﬁiﬂﬁ?ﬁ@ééiﬁ%%iiﬂ*’f
B FaiE2 £FHE (creativity) e T RS 190 % R AIEIEL 2 B
HERA BEL AWM ER O E R FITLHA o

3.2.2 R A 1R A 2 ETH

b F BF T2 R A (Originality) 0 ~ FiF& 25 > 5 82 229
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3.2.2.1 The Trade-Mark Cases (1879)"

iR+ 5 16k 5% 8% % 82 (Article I, 88, cl. 8, of the Constitution)’’
FE FLTAFP 222 R g 55 BB X G2 £UNL 7 g B2 o
Flm BS 2 FAITAR EP AZ F P '}1%? ot Tt e B IET P OTHER
.
7
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™ Copyright law of the United States § 102, Subject matter of copyright: In general (a) : “Copyright
protection subsists, in accordance with this title, in original works of authorship fixed in any tangible
medium of expression, now known or later developed, from which they can be perceived, reproduced, or
otherwise communicated, either directly or with the aid of a machine or device.
2 Omnibus Copyright Revision Legislative History, 89th Cong., 1st Sess., Supplementary Report of the
Register of Copyrights on the General Revision of the U.S. Copyright Law: 1965 Revision Bill, pt. 3, at 1
(1964 draft of the proposed Copyright Act, July 14, 1964, issued by the Committee on the Judiciary: Preliminary
Draft For Revised U.S. Copyright Law).
® CRAIG JOYCE ETAT., COPYRIGHT LAW 60 (3d ed. 1994).
™ The Trade-Mark Cases,100 U.S. 82(1879), Burrow—Giles Lithographic Co. v. Sarony, 111 U.S.
53(1884).
> Boorstyn, supra note 5, at 60.
® 100 U.S. 82, L.Ed. 550 (1879)
" Supra Note 68.
41



’2

2 ARITE g RANME > T AT T AEM A 1T 2 L], H2(the creative power

of mind) > »fz‘;',if 578,

AED o B FERmE AN ERTRESF T EEA S AT
B RL 3 2B MARR R A - 11T (original intellectuals conceptions of the
author)esh& i > F LB L A e TR AP ap o PLEHT R EPH
TIp o T g W R R Pnl BTG @m’ﬁaﬁﬁiﬁ%%

S Rirsz £ 8 0 ¥ 2HiE F RE T E (T o

AEZ LB EVHEHNEFRZL R B ENREAIE LML 0 B2 UARE
FaAF A 1T * 2 £] % 1 (The creative power of mind) s J gl 420 p i 5 gt ¢k

%f%?f%o"ﬁif‘%]_ﬂ]‘jﬁi}:iﬁl]f%& L g

3.2.2.2 Burrow-Giles Lithographic Co. v. Sarony’

1. 7 2 hapsd 35k

N

AEP O REZ-TEERI ORLE S - BF Wi]ﬁﬁﬂié%ﬂfa%
Phoe R devrp s &2 1 2 e TOscar Wilde, N0.18 | % (548 - # 2 ¢
B DER RS FEELRES FISA T T LA INE P i 1

( mechanical reproduction) - @ % & - B ¥ X F T2 91k ~ B R A Mo

EERERY S E R SR BRI I/F—"z U EPEA o e TRV
g 77 %‘r;ﬁ'k ( novelty ) ~ & P+ (mventlon) e A1 Coriginality) - 7]
PHGBE TR B3 Rt RERBEZZZ P e ap s B A &

B AR s 88 F A ens R 4F W (mechanical reproduction) - N N g
Rpltt o v B BB B 2 50 hb T 254 RN E DR

"8 The Trade—Mark Cases, 100 U.S. 82 L.Ed. 550(1879), “And while the word writings may be
liberally construed, as it has been, to include original designs for engravings, prints, &c., it is only such as
are original, and are founded in the creative powers of the mind. The writings which are to be protected are
the fruits of intellectual labor, embodied in the form of books, prints, engravings, and the like. ”
111 U.S. 53,4 S. Ct. 279, 28 L. Ed. 349(1884).
80 AES[ESC B ¢ “Butitis said that an engraving, a painting, a print, does embody the intellectual
conception of its author, in which there is novelty, invention, originality, and therefore comes within the
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2. IR fE

HEAE Y (eF (arthors) 2 paf il F ieiss e v i
HAp AT k p 3t # 4 (he to whom anything owes its origin) ~ R £]
(originator) ~ £ ¥ ¢ (maker ) ~ & = f & & ~ & {7 %74 (one who completes
a work of science or literature) %o ¥ 5.7 R 24+ g it B e p
ﬁ’3Hﬂ%ﬂﬁ%ﬁWi@@é%%;*ﬁﬁwﬂéénaﬁﬁﬁwﬁﬂﬁﬁigo
AR TR TR F TR L R BREELTE ARNEE DR

£t 0 (originality ) =94 £ i® (intellectual production )

A& R BHEEK ) YR A R AN ERA (original mental
conception) i iE— kF|¥ A4 o Kapat L EE At ¥ L2 A58 (visible
form) o iz# ¥ 4 & 32 TOscar Wilde | HtF X F xR ipisaa > EH o
& PEPR LS %%r‘;%ém (draperies) fr# @ K& » HItieF i E 2 E R
B enfh B & PArR Bk RS W g 2 30d R 2 97 5 eniw § (disposition )~
% # (arrangement) = % 3L (representation) - = @ i® (produced) 7 & % ¥

2o E] > g 2 T Oscar Wilde | & 5 2o s em A1 02 E 8 F (T2 W o

3. #1i

B F iefgid pramig * 1 ey 2 R 415 fe(original works of authorship )

‘F_k

1%gﬁ’%%éﬁﬁ%ﬁ%¥1ﬁ¥1ﬁ$8%iﬁ%’ﬂ: et
TRk F AR 22 B fg k5 GE ASEFI R B2 2 uTH B2

E
T F A2 AR Rl 6 R RS R A

A
ad
34

o

(w,
—
c

A Trde-mark % ¢ > vz 2 F iF (writings) 218 » 353 FIFFE R
£l (original) » 23 R fHF A 7% 2 £] & 1 (The creative power of mind) »

purpose of the constitution in securing its exclusive use or sale to its author, while a photograph is the mere
mechanical reproduction of the physical features or outlines of some object, animate or inanimate, and
involves no originality of thought or any novelty in the intellectual operation connected with its visible
reproduction in shape of a picture.”

8 RESESCR T “...... he to whom anything owes its orign; originator; maker; one who completes a work

of science or literature.”
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he S W o @ ATl 2 FOF (writings) 0 F A WL R 2 A1F ¢ ZRF B

R 75 R 22 e

F"_\
o

7 urrow % @ - pliCFE (author) 2 & R g - M FIFEF G AR
Mg enk gl eh (originality ) 47+ £ 1% (intellectual production) ] %74t

EEREE - FZERARAMEDFTLA LT dy o LU B{oR A 4
Mo Flp R - FIELE L RAIME ) BARGZETETE LTS AT B %
BT THF2Z LB L o RAP TS - AlTFL R HRH 27 PRIEY
¥ F2 #f%z‘é % 2 1R P F 1 : T 2EE R A
2 AR

= | d-_r};?
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323 At A fEIEH
3.2.3.1 % ¥ 7 P (sweat of the brow; the theory of “industrious collection™ )
* ¥ R P& FEEEER T K R B (sweat of the brow, industrious collection ) »

SR EATETZ R RS ’%ﬁﬂﬁ%ﬂﬁﬁi%"%Fw&
g KA R RastE

—\\

P o (T E TS A e B NA B
¥

M BE g > Jeweler's Circular Pub: Co. v. Keystone Pub. Co.8% . A % # >
Hreins %ﬂﬁﬁ%ﬁ*%%*“%a%@%ﬁﬁoﬂ&m%iﬁ’iw
RN RS S P C RS FI e
%ﬁ@mq,fﬁﬁﬁiéwf-m%é%ﬂfw»wwﬁ¥ﬁ?ﬁ£rﬁﬁﬂ®z

2

3.2.3.2 &k £]1+ (original ) 3234

boun erat 0 1976 £ F (EfEE Bep < R F R TREL 5 T FE
A R A F T pRFE T AFREET 2 H2 O RBEFEERRE
*+ 1976 & F ivfgi2 %2 & 2 P (the House Reportonthe Act) » B ¢ 2 7

R E S TR AN 2 R TR ARHEY R bl kot 2 RATHE iR
86

51976 & v » FRES ~ F4 0 ¥ - g melY o g
SR AN R p o ey LR L ALTE 0 a2 E N2 AFR 0 Bl B R AT
%T,ﬁﬁﬂﬁ*#ﬁﬁm’ﬂﬂ$i$i@ﬁﬁ°

8 281 F. 83 (1922). ,“ He produces by his labor a meritorious composition, in which he may obtain a copyright,
and thus obtain the exclusive right of multiplying copies of his work.”
8 See, e.g., West Publishing Co. v. Mead Data Central, Inc 799 F.2d 1219 (8th Cir.1986); Schroeder v.
William Morrow & Co., 566 F.2d 3, 5 (7th Cir.1977) , g2/ “only ‘industrious collection,” not originality
in the sense of novelty, is required.”.
8 Rockford Map Publishers, Inc. v. Directory Serv. Co. of Colo., 768 F.2d 145 (7th Cir.1985), The court
stated that “everyone must do the same basic work, the same ‘industrious collection.” ”’
8 Supra Note 72.
8 See, e.g., Worth v. Selchow & Righter Co., 827 F.2d 569, 573-74 (9th Cir.1987), cert. denied, 485 U.S. 977
(1988); Financial Info., Inc. v. Moody's Investors Serv., Inc., 808 F.2d 204, 208 (2d Cir.1986), cert. denied, 484
U.S. 820 (1987); Southern Bell Tel. & Tel. Co. v. Associated Tel. Directory Publishers, 756 F.2d 801, 810 (11th
Cir.1985).
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http://international.westlaw.com/Find/Default.wl?rs=WLIN1.0&vr=2.0&DB=780&FindType=Y&SerialNum=1988044998
http://international.westlaw.com/Find/Default.wl?rs=WLIN1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1986163719&ReferencePosition=208
http://international.westlaw.com/Find/Default.wl?rs=WLIN1.0&vr=2.0&DB=780&FindType=Y&SerialNum=1987125388
http://international.westlaw.com/Find/Default.wl?rs=WLIN1.0&vr=2.0&DB=780&FindType=Y&SerialNum=1987125388
http://international.westlaw.com/Find/Default.wl?rs=WLIN1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1985112993&ReferencePosition=810
http://international.westlaw.com/Find/Default.wl?rs=WLIN1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1985112993&ReferencePosition=810

L g2 po

BT A 'rﬁ;;i% » % . Feist Publications, Inc. v. Rural Telephone Service
Co-%° > bhB2RilErmkBam 3t ma hel:i- A2 k=
E N 2 aﬁg}ﬁﬁqﬁ, cZIBmpNE H- f,",&jﬁ%’“f’r@}ﬁ%@%%’r&
Mz 2  £11% (independent creation by the author » 254, @ 2L4) 3 15 4 £ 11
25T pH - ANEEFFLQFT N - 484 (amodest quantum of
creativity )% pt = & B2 T % |73 o @ 24e Eales v. Environmental Lifestyles,
Inc®#i4i» 7 & = ALIFTF o J‘z‘f;’r% Caz Al1T 2 T 5 MR A TE

= F AT

A 4l TR A ) 2y TRrgiE 0 TR A= FiF il ghentiinig < 9
FrLoigi 1 fRE ROV 20 %

LHflEE2 TR 2 & £EA - fReno B
i?&@@&i@ﬁﬁ%ééi;%é_}¥ﬁ
ma%-%Aw BliFs 3 B4 BORR 2 ALK S RIGEE (Fio T &3

E 2R3

LS TR A TR £ ITE B LR 2
e Fiv 2R T FiF) @ 4]F
- pE -2 RAIEEE b FiFRE2 o
ﬁa’¥ﬁﬁéwu§%ér¥ﬁ4% FEL PR I F U FFLFIF

8 Eales v. Environmental Lifestyles, Inc., 958 F.2d 876 (9th Cir. 1992), (“The originality requirement is met
when the work is the result of independent creation”).
% 1= 4F Situation Management Systems, Inc. v. ASP.Consulting LLC —2Z&t » FET7 A28, 560 F.3d 53 (1st
Cir. 2009).
% 2 William Patry, Patry on Copyright § 3:27.
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f/

TR b 2 g

. x4l

o

bzt BREH BRI ) AT EL REEE F 2
Ra e koo ol AT ) Ae L WA F TGRS -
£ FOTRF AL R P B FIEL Tjp e A10F o BT
T8 R4 2 (O a3 HE S B o

(w
E“‘\’

!

_E’!
Bl 8 Sy
S

IV. b gl ies pl iz B

bRAIESE S ¢ T s gl BT AR 2 de R 2 P I
# 2t4c Medical-Legal Consulting Institute, Inc. v. McHugh™ - % ¢ »2n % = %

RS R — F]

FUOART AT Sl R om0 7 MR LI EP 2 & RARG b A 1T & AR .

'ri’tbiﬂfim—%ﬁﬁmguxit.ﬁ—”m e KPR 2 ff,.rwﬂrm R o
- FOOMGRE G OR R RAEE - F AR LR RAERE . A
7 ¥ Bt DRI M | & 2 34% -

% 1d., § 3:29.

% 1d., § 3:30. {51 : John L. Perry Studio, Inc. v. Wernick, 597 F.2d 1308, 1310 (9th Cir. 1979) » 445 DLS5HE T
AR AT 2 FEAE R LRI ikt 2 7372 5340 JR ] 2218 Ford Motor Co. v. Summit Motor Products,
Inc., 930 F.2d 277, 295 (3d Cir. 1991) (“noting that claim of independent creation weakened by testimony that
second artist “may have” had a poster of the first work in his office”).

% Medical-Legal Consulting Institute, Inc. v. McHugh, 1997 WL 756686 (E.D. Pa. 1997). (“reciprocal
relationship between creativity and independent effort.”)
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(2) £liFE

ALIFRE T Z g mobd EARE . FiT A2 4 B RlX ATl
FIGTHR I o 3 P 2] Ty “1‘“&%@3 APE TR AN Five TEHY
B HIFFLIERT o F A FE R TEF ) 5 & 4o Bleistein 4& 7722
ii%?lﬁﬁﬁm°UT%$%W®4Nﬁ%i@?ﬁJ%$ii&@ﬁ
e




324 AR P22 RAEEE

3241 2~ BB F T2 RAIPARE — BHIEH{-EF 3 BARL R
( Bleistein v. Donaldson Lithographing Co.% % Alfred Bell & Co. v. Catalda
Fine Arts, Inc.% )

EF G IR T T R B2 R B R A R ETRE @
HBEmEZ 282 AR o

1. Bleistein v. Donaldson Lithographing Co.Z&
(1) =7 58

Bleistein v. Donaldson Lithographing Co.™> & & . 2 B [ a1 | 2%
B A#Fr%x? R4 2 B RS0 Wallace #73 ¢n5 gk B eng £ 5 2
Wz BEG A A Fenz RS (chromolithographs ) » # - B 3Re 2 T

Ba- BAFOI BBl o, ol kg BB RER o ko TR
gxg - BT H % R A e rEe2 § A AR AR

>
™~

fui

UEE SR S S SO 4 RN
2) i

B

F IR E o T F W T (mechanical ) X Hge 4 8L FIiT
BRG2Z PR o BARRLHTRE LT DR T A2 T %(mml
groups,—visiblethings ) » i & 2 Fpt & & £ R g1t o GE h2 F T L5 g
BEF g @l i A WA BARp KRBy F & (personal reaction) o i
M (personality) ¢ 7 ¥ jhs 4+ (unique)- i - B2 - snnEFs (a
very modest grade of art) » € & 2 3 %48 "% ¥ 4= e0 (irreducible) | ~ >+
B A A (alone) thi & %o

AT e h e F TR (merits) R HISFF R AT E PR
- B EREEVRDA > FATBR ] P P a9t B (the narrowest and
most obvious limits) & 2| &r4i ke ¥ iFeniy @ 4_f% % *& ¢ (dangerous

% Bleistein v. Donaldson Lithographing Co. 188 U.S. 239, 23 S. Ct. 298, 47 L. Ed. 460.(1903)
% Supra Note 94, at 250, “It expresses its singularity even in handwriting, and a very modest grade of art
has in it something irreducible, which is one man's alone.”
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undertaking )o 4o % & T R A2 G moE =

- B R R ATHIOF (PTG 2R R A T L B TR Al

(3) #F A AIHE 2 2 F e

Bleistein % ¢

/7

)
beiis
=

g
T;T_:
\l‘T
o
=4
&
=)
)y

I. B+ (personality) 32 %

BplHEEnA#HE - B A T 27 HR | g jhFaBfd > =7 44
F— ¥ Fepfiz > GE RARIBRFMOTHAN iRy ¢ B3 7 5
2z~ % (irreducible core) 3L &F 3 ¥ ie¢ o Fgt > & Bleistein % ¢ o #3

gl 2 2|k ¥ B F (£ A2 @4+ (personal expression) 2 2 £ EF A0 @
LY e E (EehRTan i (novelty) & £] %+ (creativity) »

Il. % &7 s 40k B] (the principle of aesthetic non-discrimination )

ARV R Ad R EREAGEY B R A (TR E R
AR P TG L BREAER > A BT R AN BRI

by d i S BPRAES B8 s IR AL T G R (AR (2 R
BIER > 3 T RRL A B2 08 BAHF N RF AL

Btz bt 10 F I A2 Rt BF s s B ETR e

2. Alfred Bell & Co. v. Catalda Fine Arts, Inc.

AR o B R RALBLIEG > L F T2 R AR
. ,

P EEH B RPN T
(1) #7548

% Alfred Bell & Co. v. Catalda Fine Arts, Inc.%" % ¥ » 2 4351 R4t 2 2

% Alfred Bell & Co. v. Catalda Fine Arts, Inc.191 F.2d 99 (2d Cir. 1951).
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T 2~ B &% (mezzotintengravings ) ¥ (T4 o L2 305 R 2 R
P E A S e L E Rehg T R F IR G ¢ JT 0 25488 (public
domain); * ®Wi* 2 Bl 2R e FFI Wz 3 i RF 244
mewdmﬂ MAFUED L hF LAY BT RhA 2 FITHE 0 R F A

2 ng AN P EF RAIM > PR TR E L B o

(2) #ajz

A ARG £ 0P SRARES # (faithful ) 4 @ (reproduce) 18
2k fr 19 2k h¥F (T b BRE S R Pfogad Kk p R 4R R
2] % o X s & A FEeE 1 (exact reproduction ) £.2 ¥ i 0 & Bt
%) ;’ﬁﬁﬁ_% i %’P:zljdﬁ fo - TR N oAk pEenip A g4 (individual conception)

%7 (judgment) f-34 {7 (execution) > 7% &7 Bleistein % #7fx = enfb i |+
(unlqueness) & fo

ﬁ&pﬁﬁa,% Wik gk B BAF A F AR A s 2 AR Y

= % # 3 (perfectly reproduce) ¥ — B & iF > m # 424 p
T > Bleistein & #7fg = ch R Al RIE &L 39k im R B F
TEE 0 R A ¥_¥ iv KRt (owes itsorigin) % rr—‘g » @ %;TE
4 (novelty) P2t & o

“r3) F 17§ (author) 24 M 5 (inventor) 2 & &3 7% 4l
- DR A f"«#kwf— AL TT e (only ordinary skill ) » 7= Je 2 P 5 & 7 5
oM BT R IR A S 0 S RIPEC R GRS 2 FITRZEF T
& g B AR A &g (merely trivial ) e i o W
> ope g (hisown) T 2e B vm 2 g REITTL LWL o

BpIE % ¥ 3 A7 8 (actual copying) 0k - 47 K (copylst)
PR s LRV F RN AR (distinguishable varlat|on) Haizr
(unintentionally ) # 2% if = iz st g1 > ¥ (74 4 T 2

= Ao

% 74 F.Supp. 973, D.C.N.Y. (1947). (“ attempted faithfully to reproduce paintings in the mezzotint
medium so that the basic idea , arrangement, and color scheme of each painting are those of the original
artist.”)

% A copyist's bad eyesight or defective musculature, or a shock caused by a clap of thunder, may yield
sufficiently distinguishable variations.
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(3) #m gl L) Er2 ?E/*’r

I FEseiig * 7 Bleistein & 3 B R A2 B (3254 5 2| UTR %

wa

Five £ F BB F]m HEgre MR AF(TY LI BMEL
o) gt fr*‘u'v“ s X_Bleistein & frpg > cnip AR R > A TR AR o
2 Alfred Bell % ¢ £ =xsx:n 7 Bleistein % ¢ 2 #1122 B4 > B Y
T OFRABAZRE S H|EERTLE Fom A BHIEAZ FIEAR
Bz o A s KR A2 fRIE

I“

—4

3

I3 2T el (LR h AR i aie s

¥Fren & fhs Alirans & 3 B8 A FEd )
AFER P ALAR 028t e R E RS R R

NS R Y P = & TR I

%};;ﬁi F¥ivm S o BB RFIFEDE B E2 %+ (distinguishable

variation )

T Z BB bR A% 2
A e :f:\ui’mf ES- & BiRCATE
L& oo
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324274 Fivz RA|HEE 1 & RF T2 F ¥ %% (Gracen v. Bradford
Exchange % )

1. 5 58

& Gracen v. Bradford Exchange % © »1939 # MGM = & @ i¥ 71 ¢ £ The
Wizard of Oz ;> iz % 8¢ #i & 2 $ & 4 Judy Garland #;# = Dorothy - 1976
# > MGM /¥ Bradford Exchange & * (%3R3 8% ehd & foiF§ A ®iF- 2
Bofo g ehdd & oy B d Rk ied Judy Garland # i s Dorothy 93 i
Bradford ¥+ 4 #J* % th& & & 727 1% 5 Judy/Dorothy & 5 8 & B 4w p ¢

¢ Judy/Dorothy™* s

Gracen ¥_Bradford <7 1 > s F % % 34 § 7 2 %4 1—‘}!:,2 » Bradford
% 4 Gracen yelie £ 3 + nELIE R 7 £ 8% 9 » & Gracen & 7 % %

i mdESE B ¥ o Bradford A 5 - - BAedil 1 fEEE E
i R Auckland - B ﬂ}i}{{ii 4z 5 gl iF & 370 2 % o Bradford #- Gracen =
% %7 Auckland 2§l es # £ Dorothy i€ 7% % ¢ Auckland = = 7 &— % =

,mém‘@i P ESF A Aol B0 o o pF Gracen i ey iF o 17

(1) ¥+ ®"EFefr 7 2 1RHF — 5% i+ (distinguishable variation )

1978 & 2 Gracen A= #F4s 2 iZ4E > JL pF 0 2 e e 1981 & 2 | rgk T
2 %5 T % w % v (distinguishable variation) | » 24 8 i) 2 % i (a
merely trivial variation ) *% 3 2| 4H{E 28 » 7R B R Renp i AZE T E M) 1T

}EE\}%&??‘:QJE”;’J%&&}I}Q o?aé‘iﬁé’(%%fﬁgﬁg}ﬁ%ﬁ?%f%%
E%)ﬁﬁqﬁ,&gzﬁyjy,% T

1

o

% 698 F.2d 300 ( 7th Cir.,1983).

101 14., at 301. (“So, your Judy/Dorothy must be very recognizable as everybody’s Judy/Dorothy.”)

192 Not Reported in F.Supp., 1981 WL 1401 (N.D.1IL.), “ The test of originality establishes a low threshold
of copyrightability, in that all that is needed is the author's contribution of something more than a merely
trivial variation, something recognizably his own.”

103 «Thus, the court concludes that as a matter of law, plaintiff's derivative works do not exhibit sufficient
originality to meet the requirements for copyrightability.” See 1981 WL 1401 (N.D.IIl.), 217 U.S.P.Q. 936.
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(2) FwEgF 2 RE —F 7w W (substantially different)

@ FE ¢ o Posner iz p - i £k 41 (artistic originality )
FAENFEEZ 2R - BEG I RTFIIRFEF ARG ARREZ 4PN

.

@ % £ & & 411 (A portrait is not unoriginal for being a good likeness. ) *** -

Fuld hpma Fiem > Firgz? 2 TR | L2 dddra L3 2
ez g o Bk AT RA G T B 2 £ 45 end (77 5B 75 (Mona Lisa) |
ST BRI LA e o B it T

A AR TE TSR P A RS SRR ) AR
P A WenE R (5d 2 B_A i B 5o e 4o % R (B8 A g )] 50 F 6l
F e @ Adngg Bl 58 B m@; B SR W {i"ﬁ(m’ BAae B30 A
HF L PRE RN B IR G AR L T EWmE T RiTA P o

i e bt R e A 2R 4p o Foi R Auckland 3R s HiZ G )

&
bt h
i‘

P ;,z»,;—;- 2eg iF o el § 0 R SEE F o Hgre LAFUT
P E e NI AR i (PR AT o F IR B T2 F (T2
TR TE BN > a ERFERTE FEfRAF TG ats vyl (a

sufficiently gross difference )

4% Gracen % Tk p 2P 4 5 ¢ arJudy Garland » Tr i@ 2 i

chd B e (kitsch) » 323 s @ 2 Fiefgz b opfL Fir o jmd ¥
ork) 2 FF 3 & %&H I

(substantially different) 48 2 ¥ (T4 2 F 97 i%E2 10 F|p » 2 ¥

T Jp I H 7k 3 i (the underlying w

2

T2 Z 2 ReltEenjsd FIF o

104 698 F.2d 300 ( 7th Cir.,1983) , at 304.(“ But artistic originality is not the same thing as the legal
concept of originality in the Copyright Act. Artistic originality indeed might inhere in a detail, a nuance, a
shading too small to be apprehended by a judge.”)
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(1) L F R RFERH T FL L%

Gracen % 2| A-thg, & AN FEin 72 FirhRh A1 RE » s F T

% 5 105 _
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(\x
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1— -
bt
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g\

R NP AR A AT R B E - T LA
FiRRF o REY T HAERYA Lo R
7 Bleistein % fv Alfred % @ #75Breid B2 oA %P >
Gracen &7 # ¢ "ﬂi‘%iﬁf FHEOPFEE DY p o g R odgr o B IR
f’tiﬁiﬂ%'rii & i& Bleistein % #1i= > 2 &% > Gracen ehg (T B E & &
Bl m v 1 EE F (F4E 2 2 %3 - {2 & Gracen & ® > Posner i F % 4 7 S
RplEFIERTA F 005 H e ﬁf, [T et AAHF T
I

7 AAITER R 5 2 AR L B A AR R TR
foimd FATH R F TS L A N W S F ) SRR L
; B Lt LR TV

4 F
LBEREFERT A AT ?’frj R W o B
LA R E R

v g Gl Ea plE M NHB RFEF AT TN R T

(2) #2073 b 2 F FH P b2 RANESETIRR

TPp A FHI PRI OFED kB o OB LIRS o A BB F T
TR R B R AR R0 d T A R A2 R 2
T2 22 %2R FEAF 2 F2RE

105 S HY A EIRZE L4 Batlin 2€ - See L. Batlin & Son. v. Snyder, 536 F.2d 486, 491 (2d Cir. 1976).
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3243 %HhiBF iv2_ 2 4| iF A (Feist Publications, Inc. v. Rural Telephone Service
Co.lOG,::'zg )

1. ~%%%

B34 Rural RERFSPI- RO R E LT JH BTV M
(northwest Kansas ) e AL % #& B 7 35 PRA% 2 J155 0 - BT 3 2 (typical ) |
”%ﬁ?%%ﬁ%’é%éﬁﬁﬁﬁ°éﬁﬁ%iﬁﬁﬁﬂﬁﬁﬂ%ﬁﬁ?
F oo ”mﬁ&&frmf%m FHRBss »m;qﬁ%w Rural % £ % = > 3§

FER P\—"%ﬁf: 'Y i + i}% 2B -

A Feist ko P - pohisr T ade § (area-wide) | & 355045 b
aF 0 H ?;é?fui%/i,mfl LR el Fe o e Feist eh T 2588 Ex 3 3
15 BRIl B2 B enBidflid®iE ¢ 2 7 46878 v | 225 B m R
> PR R BT 7,700 B R B 58 o Feist - Rural e0® 32508 - 1%

(]

75
Mo ERNAER TOREERA L WA

AL FHRiEaHe PR PL 7
peal o

Feist % 7 # 3] Rural sn@ 355088 B o F 33 > {edl @ardlag pds 4§ o
11 3R #0748  ERAARPRT T FHd T FR - g WL BT

—

# 42 > 73 Rural iEf:S w3F Feist # % v crw F R 3> Feist & % Rural F £

SR T R * A 3 - 1983 & Feist T 3E5UA8 46,878 ¢ 5 1,309 B fr

Rural =~ # 1982 # % 1983 # v J T 25 /5 P enT 328 AR I » o
F_Rural 57 T4 i) $ ek K545 o )2t - Rural 3 5E Feist % 5 R %
i * BB 2 TR A F T R

2. FrAfz
ok o BB R AR TR B T i e
(1) RANES &2+ 2 k¥

% % % é; '

TS
&
a‘\
ke
3
P

4

-

o

F IR TR F T 2 ALK

106 Feist Publications, Inc. v. Rural Tel. Serv. Co., 499 US 340 (1991).
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REIEE - B &2 2 & $(constitutional requirement o ¥ (T2 ¢ #r3 T R
Rli ) Gdp ¥ P RLIT M2 AT £ 0 2 EIUR R TTHE o L]iF R OR
2R i (extremely low) - # 3 i 6 fé_ (aslight amount) 5 @ ¥ o ¥t

gliz & 172 25 AT ’T fF(novelty )> &8 — 38 % (Tfr ¥ — IRF (T4& 5 4p 0>
F RSB AR 0 E_iy 2R e (fortuitous ) » # B3 B e & ’;zr«g.ri}m NER R
ﬁlj:!‘io

A
ETIES
bt
R
R
\w

L2 g AR e B = BRI el B R ot g
AT Zi? R RAFGHRT ZEFOG CHRPEEF CFLEF -
SRR RIS ¢ FANCELEE EER BRI RN T RS

FOOHEE 2 > m B EER A AW B DD G AR i IR o

-~

(B HETF 2 E/Z2 %V a2 AR AL

108 _

TR HET B RLMENE Ko a2 Eigi2 + orifidz ¥ iF
:fﬁanﬁf% iE % (selected) ~ 434 (coordlnated) 2 % P (arranged) s ¥ F
BEEFEREE RplEZ & fa 74 R g2 % it o ?J}_j_één:}ik«frgggfﬁ ’
R i b it (independently created by the author ) » & 3 # €2
B 4] T4 (possesses at least some minimal.degree of creativity ) :T‘*u & % AR
QRS

(4) 2 T3P RA

Feist 5 & %0 139 RAlGas SIS R A{E2 0 S50 5 ¥ (T4 o &
B e 2 ;"&Ilﬁvnrim%ﬁv,a{ ﬁig.{r-ﬁ?ﬁ/{h‘m1gﬁ7

- BREF TR £ RTF TR LR SRR F RAIE o BT
B R s Aeh (fact- based) hEF LT LA REIERE > TR L8R
LE 5B RAPILEAREE R ER

HREREE R frmpas S 4
BT frdh Rt @ 7 o

1 A Y B - TSR T AR R B (RIS L SRIRSE(E © “selected, coordinated, or

arranged in such a way that the resulting work as a whole constitutes an original work of authorship.” 17
U.S.C. §101.
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(5) # &)
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Fer kA T o 2SR AR AR AT RUral L F - R A0 5
B R el 4 L F R REST R o RAILE RE D B 20
pl37en (innovative) LR o REEHE P E R R AR R

(mechanlcal) ¥ e (routine) 2 58 @ 2 & Rz AT A% ¢ > Rural
NP e P2 TEIRERTESREOTHE RERBE DT A

A BEFEEA ﬁ,\x'&)imf, IE‘}’:” °

Rural 22 1217 s ehy 4 v F 228 mEed » ¥ (useful)r & ¥

L3 oA eng] il (creativity) @ H 2 R AN o Rural & 2 enT i FOROAL
BT R R F A "'Eﬁiéf?#%5'l v Rm Yt T AL FERE B oA -
FATA S F % e (age-old) F B 3 F| 2 3 kG § - fAmerd R E
# (a matter of course ) o Flp-»Rural 2 7 % T RiLEEE 2 B & R

= < = s . P2z
7oAe X Rl F EARE 2 Rk oo

2. Ak Eig
(1) msthpltEi- 8 FiF k= Dk K

3 OB & RSN R Vel S S —*F]z 2 PEA T AE N L R A
Feist 2 { %2 RAl+z 8 R3E2 k=28 %7 FlgiZlam: il
ff‘-#ﬂ ?}"}%"lir’f'}«frﬁ, TEf s (8 LS ¥ F T2 rfa'“%‘]iJi}"J%‘q\l LR
WASHEFTX > 272 HEa 43 #Fﬁ%“ﬁ—f%? -

(2 B2 FERA
& Feist % ’{% FAZ2A Jﬁﬂ’i’zﬁi* T AT I B F (T2 x,s-g
L oA ARG ERPAETR FPRATLF L E'J%’fﬁéié 3 2

A BRTTE B AT AR L0 0 A R4 2 T A
PFIRFERID L2 > Flpt {2 0 RAMEIERZ & 2 2 5 &



QR T A2 B8 1 Jh= 4] (T4 b BB hp] (T4

AP LR RANEZ AT BRRRAIERATHET o A T
HL-faipgt 2mg Bzt v & ",f;;t ENLE. S A URLELEE I
EHAITE NI E RAIEA B FITRRE L TR R o

BFeistixe » 2 ® 13F AR FREpEAY T EGF AL
2 ¥ 1% 4o e (mechanical ) ~ = 2 & 3] (entirely typical ) ~ A& F

N

2t (basic information ) » 4=#% 7:E 4% (mere selection) » ;#43>> @ k2 ¥ ohg
%% i (an age-old practlce firmly rooted in tradition) % - A x < 2 5 - Feist
FEEU AR SN ER A T2 B A ANER 2 F T L LA
ARy AP R PR Y FAer B E MR E Y lEF R o vy FH
WE AR BRI R A e

(4) FE 5 B F feenflicfd OB TnF F AuF# > 15N e 5

T2 LIIRPEAE o LR G4 F EfE s &
B - s Mm AT B RZFE S R
o Rm o PP TAER 2P FTRELAHE PR

F
3
=
B
S
@ ~
5\\
[E=
Wi
T ook e
1“

| f]}u’?%}iiiz%"ﬁrﬁ?
fk?fiaré’ﬁ 4@ % "% R E K Jane C. Ginsburg %%%tbéﬁl%‘]%n YA FE o
Hin s FR2ZEHT @3 A0 2 - > S F R 4 g E 3 (subjective

selection) » = F_#73) 74 L 28 (subject) & 4 Il (universe) 2 i 3 ' -

-

R HTRL L RAE R R E TR LG e 0 B 12 B2
WA T e N E R e Gl heiE R TR E BRIk R B A AR
rﬁ#ﬁ%@ﬁﬁJii%’ﬁﬁﬂﬁéiziﬁ&ﬁiﬁ@~ﬁ$~i
PR TR LG d v TR T AR, 2 E RS TE

-k SR

199 Jane C. Ginsburg, No “Sweat?” Copyright and Other Protection of Works of Information after Feist v.Rural
Telephone, 92 CoLUM.L. REV. 338,345-46.(1992).
110 gee Eckes v. Card Prices Update, 736 F.2d 859, 862-63 (2d Cir.1984), “listing of baseball cards, including
sub-listing of “premium” cards.”
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SSED Py Fet L% B Feist & iz TR R 2 A TER o KA o
ﬁiﬁﬁﬁﬁﬁﬁﬁﬁ’¥%ﬁ%ﬁ%ﬁ‘gfA;‘i\ﬁ%
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FIY 0 RS MY TR 2 EH 0 5 @ 7 A AE(subject) & 4 [l (Universe) 2
éﬁ’@MﬁW*hﬁ—ﬁ%y&ﬁﬂ&%wriwiﬁi%% A AT A fET
Rl2. Bl % 0 FIH A B2 EH L5 BRd 7 2b il T s Tl 7 g &
BT R 2 AIIEE Foo gtz TANEM | A A T A2 Hrki

€5 £ T FHEREL falo Bpd BRI E S A R 0 e 0 K
THEA R R HEB A A REAAE RS LR A5 b

il B F i Rk~ L e A p g aE A

I R L)

Am AT s FIL R TR EREL ART TRl | 52 F e F
PR LHmPERA-R RENAIEEN L 28 - F5]- HifF T
I
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B RALHAEHL ER PR EEH THE | ) AR 5 A
=8

>y
-
=
;‘\\
49
™
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L
&
e
J
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(\x
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N
S
D
*1”
ﬂ'\\
T..
J
®
\t
@
VEL
G\-'r

FAE A 'E»J’*""t*—’l'l/j‘iﬁiﬁﬁn" » 12 rié’ff ER RSN o? I
Bz HofE= NEEEF F 0 i B HiES N gl 5 4
§ﬁ§“Ww£@%£’%%i£ﬁ_§ir@ﬁﬂJ‘Mgﬁm%?ﬁ%
Wk 2 A Mg

W

SAFRTG A RE

M jAFeistZ % > {£Mason v. MontgomeryZ& tA e (SR By > e SR R LA E 2 B0 > [F 5 MasonA]
TEBIA BRI 55 AT 2 HIET PSR ERPTEE " T8 | Kt B A TR A - Mason v. Montgomery
Inc., 967 F2d. 135(1992).
12 sypra Note 110, at 346-347.
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R oo 3L B R SR 2 N E R PR RIH R R R ETIE f)
fﬂa%% AR A4 THE A R 7%ﬁ”*’@mgﬁ*¥ﬁﬁi
I¥ f $30AES 2 g g = 2 T -

Feist % e fude X 4 7 F (TR & % Mg 2 £ (¥ (modicum of creativity )
e AR R AN AR PRE 0 Tt o B2k Feist ¢ ¥

€52 ke RAgrARE- BTV AR 2 R
® R A2 K% A Feist & (8 g ™ = 5 RU3E o

B s %‘—‘ﬁ motthoung114 4 Feist % 4 B2 2@l = a2 L8
R fre RliE T PR )l'*iifjﬁ‘ff, |i€2.p éhm 3 o ATEIREILHTEF
Tz 4 A f’r]v} ST EEM s M A R A AR ks Bl T
SR N e U R e
iR o m B E R > 2y 5 XFRl s RAINET L& - & L/LFRA poo
Feist % 2710 ¢ 9 { % R 4T -

WS SEBRAE Feist 22t o % DIDLUT IR E 2 FREARRREME A EE e« (1) BREAR(KRE
HIBIMEME (possesses at least some minimal degree of creativity, Feist, 499 U.S. at 345.) ; (2) &&H
EEHIAI{EM: (a modicum of creativity Feist, 499 U.S. at 345.) ; (3) 2 &&= BIEMEAYKAE (the
creative spark is utterly lacking Feist, 499 U.S. at 359. ); (4 )JE & & /E-RFHYRBIE: X fE( the creative spark )
EEWIEAIRCR B EDENEIE FR{EAE (so trivial as to be virtually nonexistent, Feist, 499 U.S. at
359.); (5)FEEFEAH = FIRMAYAI/E MYEPR( devoid of even the slightest trace of creativity, Feist,
499 U.S. at 362.) -
14 Timothy Young, Copyright Law: Copyright Protection for Factual Complications the White Pages of the
Phone Book Are Not Original Enough to be Copyrighted—but Why? —Feist Publications, Inc. v. Rural
Telephone Service Co., 111 S.CT. 1282 (Interimed.1991), 17 U. DAYTON L. REV. 631, 660 (1992).
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http://international.westlaw.com/Find/Default.wl?rs=WLIN1.0&vr=2.0&DB=PROFILER-WLD&DocName=0135471401&FindType=h

3.3 ‘],

&

- RAIMEE- G2 R R

hoFeist k¥ > 2Bl RAMMEG R pIF 2 kT2 & £ TP Fivg

e F R g TRGE AR B e | 2 AT - b il A
P TR 2ZER T ERSR

4 1976 # FirfE 2P > # T R g1 (original ), 0 » FiT& 25 > 2

Fre SRR 5 RAIE TR
E TR faE P AT R

R 24T RR

7

Gl4efc 5 Hp £ 1884 & Trade-mark h& i ¢ >
f

i RAIE N el e FER - T

T /;Ei

SRR A 0 AR E’ﬁ”’*&" I 2 & pHE rﬁ. Tl 2 2R
Lo ket A E P G er® R TALER B QA R P2
AR R ] TR 2 plEE ) 2 2R

g

fRa P ERERG: PHFRAF R
(P EE S GRpFEIZE R IV RAAE L
2REAT o H T HGEA SR EE Ui |
£ Rz 1976 & F T2 P £ Loriginal | s -
B mERE T T W 2Ebry " RAINEIDG | RbiT -

E-

R o RAIMERI FE T F2 L T REAGHIEE FpFeh | 4r

PR L FIRET 2T B2 B O TEEZ RAINERE » ] FlE LR
FERTERM AR AT TE B AGIEE (T hT F TR S L G
A ol Bl T AR 2 3N TR E G B A R A
RIF P @ Rl MARAIF2 Fiva 5 Fivg2 riRgL Fiv B2 &2
t2z o F & Fo

15 Trde-mark cases, 100 U.S. 82, at 94 (“it is only such as are original, and are founded in the creative
powers of the mind. )
116 «Ag a constitutional matter, copyright protects only those constituent elements of a work that possess

more than a minimis quantum of creativity.” Feist, 499 US at 363.
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Rl Gidp B de it (originality)) 2 4] e (creativity )

B Feist - & ¢ P ogrdn R A2 s 3 b 2 £] 17 (independent
creation) » ¥ B & § £]iT it (creativity) » @ £ (Fi2 f2 B W E I R 2 4] (F
t (modicum of creativity ) 7 & @ &> JfE &7 WP FL 0 R A 3 F E LB

,2

T o Fring ™ 3 FiEA R o

aho el Favf,ui (originality) | #_% & 4& [ £] 17|+ (creativity) | 2 3%
WAL TG Sk F HERIEGF L NE R % & 1076 & ¥ iTig2
:v:_fis ¢y R B Coriginality 4ok HmR iy b g T 2y R
W skm b Feist &P grial= 2 % ¢ pr2 3 L > @& Toriginality | % 3.7

GREEINLE G A g (Cfea“VItY)J 2 pe g o = % Toriginality | s &
2~ > 2 TpliTi(creativity) | %< 1 ¥ T2 & 22 — > P L

B F R BEIL R R R R S g RGeS 2 fEg B
> paniia Fleist Zeord s 2 b R AEERBEIE - L - BRSO 2

4~

fo it 2. Vo Aot £ A iR ek 7= (the creative spark is utterly lacking) -~ i
R g (vt (a modicum of creativity ) ¥ » #8257 2 a3 i+ 2 AL % o

ERH LB L R L LR RS

EN e

BRI FIEZ & B0 LA {2 A Bk A1 (originality)
% & & RAsiE(originality) 2 £] i (creatlwty) Mol E R F L R 2

4 0 (1) R 41 (originality) » (2)4] 1% % (creativity) ~ (3) ¥ F . (fixation)**® » pt p&
50 originality PI3R & &R f2H - 2 Rt bk Ra 2 ARk AR S
R&PE - TH TANFE o S e k&2 - o

i

IR FEENAFEZE LT R

d Pt a4+ :rmr&ﬁﬂ'riji%l%frirz? - A 2 R B LT 4
Tl 228 PR To B2 4108 > MEBEER AL H P o 522K

17 Omnibus , supra note 72, pt. 3, at 1 “A work of authorship is ‘original’ if it is the independent creation
of an author who did not copy it from another source”#XT 358 B & 1% 2K Al = A IE E A “original [y &
AR EVEEBH LI -
118 Russ VerSteeg , Sparks in the Tinderbox: Feist “Creativity,” and the Legislative History of the 1976
Copyright Act, 56 U. PITT. L. REV. 549, 549,585 (1995).
119 1 MELVILLE B. NIMMER & DAVID NIMMER, NIMMER ON COPYRIGHT ,§2.08[B][2](2003).
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*RRAR TGN pEY - SRR P AT R R Rl R RN LE-HH

)

£ Fﬁqfuﬁ =R EE;'??P}‘»%%%%F’“ T B RsEL faeas TREIEZ B Fo
MmoRREAEE TR S o F I RE T %’fﬁ“r EUETRAIMEZ & %

= Z@ﬁ*&iéfifﬁ@f‘ﬂﬁ%féﬁn R S L e R
"EEF A G RR T o A EgEFIEY > H RN RE
RPIESFITA G TLF Fh wFira WEFMRRZ R HE R

e

-
™
=
TS
T,
)

A FiT2 A|ITHARR . E2 2 A REFITRETE L ?fr b X
B E R HEATI T R % W% it (distinguishable varlatlon) 1) s 2

120 sypra note 113.
211 NIMMER § 2.08[E][1], at 2-130. (“a very modest expression of personality will constitute

sufficient originality.”)
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122 2 \WILLIAM F. PATRY, PATRY ON COPYRIGHT, §3:65.
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183 17 U.S.C. 8101, “ A ““ compilation” ” is a work formed by the collection and assembling of preexisting
materials or of data that are selected, coordinated, or arranged in such a way that the resualting work as a whole
constitutes an original work of authorship. The term “compilation”includes collective works. ”
BB E SR A AR 3.1.4.3 GREEEE Y Z AIMEMERES (1991 4F) -
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87 Article 1.2.

188 «Ip accordance with this Directive, databases which, by reason of the selection or arrangement of their
contents, constitute the author's own intellectual creation shall be protected as such by copyright. No other

criteria shall be applied to determine their eligibility for that protection.”
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18 AMRESCANT © < 1. Member States shall provide for a right for the maker of a database which shows that

there has been qualitatively and/or quantitatively a substantial investment in either the obtaining, verification or

presentation of the contents to prevent extraction and/or re-utilization of the whole or of a substantial part,

evaluated qualitatively and/or quantitatively, of the contents of that database.

2. For the purposes of this Chapter:

(a) 'extraction” shall mean the permanent or temporary transfer of all or a substantial part of the contents of a

database to another medium by any means or in any form;

(b) 're-utilization™ shall mean any form of making available to the public all or a substantial part of the contents

of a database by the distribution of copies, by renting, by on-line or other forms of transmission. The first sale of

a copy of a database within the Community by the rightholder or with his consent shall exhaust the right to

control resale of that copy within the Community; Public lending is not an act of extraction or re-utilization.
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