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Abstract

Since 1994, attention has been focused on WTO's Agreement on Trade-Related
Aspects of Intellectual Property Rights (TRIPS) as the most influential international
intellectual property rights (IPR) agreement. It establishes minimum universal
standards in all areas of intellectual property, and secures universal patent protection.
But the implementation of TRIPS has put developing countries in various
predicaments. The profit-driven pharmaceutical companies became less willing to
tolerate compulsory licenses. Their extensive influence thus forced some states to
struggle against public health crisis. Although WTO adopted the Doha Declaration on
the TRIPS Agreement and public health, the sovereign capacity of developing
countries are still being gradually eroded. In developing countries, the proportion of
patent grants to foreigners tends to be much higher than patents granted to their own
nationals, and royalties paid to foreign countries do not necessarily lead to an increase
of technology transfer. The enormous transformation in the IPR law-making context



was the consequences of globalization and technology revolution in the information
age.

Developed countries make uses of changing international norms in order to
consolidate their status in global economy, which results in higher and higher
intellectual property standards. However, the effect of this one-way ratchet in
elevating the degree of development in poorer countries is dubious. The global ratchet
for IP consists of waves of bilateral trade negotiations. A number developing country
finally had to agree to free trade agreements contained TRIPS-plus provisions and
forego or limit their right to use TRIPS flexibilities. US Trade Representative (USTR)
has principal responsibility for administering U.S. trade agreements because they
serve to ensure profit of US’s intellectual property-related industry. The EU also
seeks to secure TRIPS-plus provisions through similar mechanism.

This paper analyzes the international IPR law-making activities, outline several
possible approaches for developing countries, and discuss the practical aspects of
these solutions. In the final part, this research will demonstrate the conflicts in
international IPR law-making activities between the North and the South, and
concludes by reevaluating the approaches presented.
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1.1.1 #EARFRRHAEERR - ER(ERZER

ZEk(E (globalization) A E(EFEAERIEE - 2811 > ZE(LFE TR EANE (EEELL
FRTEE AL S, - EEMEHVERRGEN > BEHAIH IR R I F T T 20 - AL
HERERIEHTAIIA - fRE—HHERSE « B - &S —EER TR 2K
TS BRI ARAERITEN - 312 NESH T RS Az - BLE e - RSP - B¢
T ATEREA B FE AR ERY A B RV IB T - [HiEkaviE i B AR SCE T HE LR > 5iE
BALA - AP EBRE SR AERNBE R ATIEBEE SRR - AAMAEEON ERIR R AT
BUREEIR Z | SR MR - MERES AT fE /e HEUR 830 7 AR R R Ay
reiE - N8RRI R - AR R R4z 1e -

WERBFIEHEE R - AIEEMENERHEREAR - 557] - BY) - iih > DUK
ANCHIR B RS o ot > BROTHIZ RS KA R B APEEL » MPHE AR
EEE AR~ FTHIER DU BB REERTT - iE B Ay 2B - 220
BH ISR AL E YRR BRI - ZEEARIRBGE EENES > B
FEEERE LA YET S - E R —RPR BRI R A2 - nIRE G A M bR - JetE
IRFARAY S EHE R SR ST E R ol ~ WO > PAKe " W1 BB AFT33R ) B RBEM = - ERE
RV E » RyE M ATEE R TR N T —ENVEE -

EEKERREZE EH B SR = DER] > —EE28 97 EEemR - 5

AT &R EAR B E REE - SR EAREIE BN ERHYE
( Foreign Direct Investment, FDI) > 7F 2011 fERH & th B 52 U T 3 H 82 BRBIS N E 132

' See e.g. Paul S. Berman, Global Legal Pluralism, 80 S. CAL. L. REV. 1155, note 50 (2007).

? See generally TIMOTHY BROOK, VERMEER'S HAT: THE SEVENTEENTH CENTURY AND THE DAWN OF THE
GLoBAL WORLD (Bloomsbury 2008). The eminent Sinologist Timothy Brook provides a very fascinating version
of the global trade activities during 17th century, which combines Chinese exporting goods and reaction in
Netherlands together to illustrate a big picture of the Age of Expedition.

> Other translation may be: #MNEJE BEEE ~ BESNEBAEE - SN EBHEE - BIONEBHEE IV EBHEE -
* The term “developing countries™ may refer to states having an inadequate access and quality of governmental
services, social services, education programs, life expectancy, and standard of living. There is also an unequal

1



RERAR > Bl T TBSNEREAEERGC# > HPRE 105 E R T BIR AT R 2 %
B o i BN FBOR RIS M PTRENE BB o AR
WY S B &% BT SR -

T PR EREGNRRR (1991-2003)

PR HBIRE B R (1991-2003)

(BRI i, 1991-1995 1996-2000 2001-2003
O p AR

HF 8.7 4.8 5.8
B I 12.2 7.7 7.4
KR Z%EI% (LCD) 3.8 10.1 8.4
FEMEEE A 2RI 0.1 7.3 10.2
U ONE 4 8.7 9.6 8.1
FEMEHA BRI 2K 2.8 12.6 4.2
HORERR

g 8.1 5.2 6.0
FA#E PRI 13.3 5.3 8.1
{ERERI#EZ (LCD) 5.8 3.3 12.0
TS B2 B 2 3.1 1.9 13.3
[ ONEES 9.2 4.4 12.8
FEME A B 2 5.2 0.9 16.1

A 1 WORD BANK AND IMF, GLOBAL MONITORING REPORT, (Washington D.C.: 2005).

distribution of income in developing countries, and their factors of production are not fully utilized. These
countries whose economies are characterized by cheap, unskilled labour and a scarcity of investment capital
generally have low levels of technology and little in the way of an industrial base.

The World Bank’s main criterion for classification is gross national income (GNI) per capita. Based on its GNI
per capita, every economy is classified as low income, middle income (subdivided into lower middle and upper
middle), or high income. Developing country usually has per capita incomes are below 5000 USD and often less
than 1500 USD. Around 70% of the world’s population live in the developing countries.

Since no single definition of the term developing country is recognized internationally, the WTO allows its
members to announce for themselves whether they are “developed” or “developing” countries. However, other
members can challenge the decision of a member to make use of provisions available to developing countries.
There are still nations with a relatively high level of material well-being are categorized under the term “newly
industrialized countries, NICs.” The most typical instances would be South Korea and Taiwan.

% United Nations Conference on Trade and Development (UNCTAD), World Investment Report 2011 (July 26,
2011), available at http://unctad.org/en/docs/wir2011 embargoed_en.pdf (last visited June 31, 2011).

2
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RyEFEATSFINESRE) » BIYMEAZE & (foreign portfolio equity
investment, FPEI) TR KIRFET - ST HH GRS ERERARERAINH - HEH SHY
Z4EHT (George Soros) FHE[AYE A (Quantum Fund) - Z5[#E 1997 FHif&fettan
Bl ER > R o R R O E I ARIET 2 —  BLEEE AR RENN
BAFHIBIEE - B 1980 FHAGHTREREIR S - iEEhE 1870 55— FORERHARI R K55 —
BRI BT - B BRI E N B EOR BN TR DEERE -

AL LA - BPETT 1970 SFERHAARMIITHAER o DERERH T AR AR
{Er B T2 R E AR RIS o > BRI & > IR AR B WK BE -
AR Z B RAVIEAFTR - R £EKCNE =fER L > RIETRFE 15 K@%
GBI R (interdependence ) - °[X] 1970 SEAAVACT AR (5 FEEFTIL) (HE40RA
ERAVHEL % - ££ 1980 & 1990 Hy-4-f] » SEEIHYFHEA (net profit rate ) 1 22% 1k
% 10% > ABIHE 18%EkZE 10% » HALE 44%EkE 13% » EARTEENEEKTE T - B4
THEAEFEF T ERE RS S 0 B "B ERIVIREE | o Maskus f5H
TEIEHAT IR ARERET » R - BANRBIERHEE R > AR ES - O
ERERIIRGE T - FeMTOT DU T B AR | R B ORRAS ~ SE - NS

- GIENESE- Ut

IR Ao S 2 ERALAY S AR, » RIE—AE ] - S am AR Ry = BRALAE R i
TEEIZR (hegemons ) 1F T ZE(LIERE ¥4 58 PRAZAVERA - T ER 4R K (B E ~ 207 - )
ERERIRE (norms) » K B FRENBRIAEIAE SRS B — F B ERAVE 15
A TS b SR A 53 TR AT R By T 09 NE N BR AR B b o 17 H 0 I A B 5 B
5z A B8] » T B B 8 A MR A ey Y AR R SR AR A BT T » A SR R ) ] OE
518 #4E /N F] (the Hudson's Bay Company ) - 20 fH&C{& A3 i EE B {FHEAR HI R IR
ST > BRI (multinational corporation, MNC ) "t E i[5 A R TAEME > 28

® See KENICHI OHMAE, THE END OF THE NATION STATE: THE RISE OF REGIONAL ECONOMIES (New York: Simon
and Schuster Inc. 1995).

" KEITH FAULKS, POLITICAL SOCIOLOGY: A CRITICAL INTRODUCTION 53 (NYU Press 2000) .

® Keith E. Maskus, The Role of Intellectual Property Rights in Encouraging Foreign Direct Investment and
Technology Transfer, 9 DUKE J. COMP. & INT’L L. 109, 110 (1998).

% Paul S. Berman, From International Law to Law and Globalization, 43 COLUM. J. TRANSNAT'L L. 485, 553
(2005). Professor Berman mentions this point of view in the article for an introductory perspective to revalue the
phenomena in the process of globalization. However, he concludes:

“This version of culture as a static homogeneous system, resist to change, differs dramatically from models of
culture developed in anthropological literature over the last two decades.”

19 The subject both refers to the English East India Company and the Dutch East India Company (Dutch:
Vereenigde Oost-Indische Compagnie, VOC).

1 Other terminology with the same meaning may be multinational enterprise, MNE, or transnational
cooperation, TNC.




MEsEd SR BIFE 7r T R &G B R E) - DR A B pA R & b - SAE
PREE Zlehie - DU EIER SRR HEY - 2SRRI - R A 2 NEDEA#G &
(B {EELSRF D EIIH] - —EfamE It ESR

AR TR EFIPLPEEBFEBE - 1 Rfrd & A2RFH LAY O
FhA SRR E R R LR Y FRE 1 E RE L RGO A2
+

PR AR A7 iiﬁ’fi\;f%ﬁ{iﬁ%ﬁé\ﬁ?cm 13

2

/\
P 2 2 ns A 2
Ifﬁ—%ﬁ,&%q/ﬁ » U £

NS

FEEHMEEOR T ISR EAIse BT 2B KE L T8 S bH T ER
Ftam A —(EERRE - (B ERHEER Ay BRM ANSAE B AE & Ry (1 ~ RHan S8 &y
HRERAGIRIL T - BETERIZ PRI AL T 5202 - Efatama Korten FESR T RIDHALH
AR AR EES | HYBIRL - FRHHAY R T

BRI A B R - R kIR b S 2 Bt B S LR
2] T

5 i

4

Flepa @ oM

FERTIRATPIEE S+ RS T 2B LA DU R R © 208 - 8 - S -
EEREE - $H L BESRERA AL - 2B S EA
RITOMLP « EEERANUEP - SCPRINIB » DU R BRI AR P 1

12 Mark Ritchie, Globalization vs. Globalism, International Forum on Globalization, available at
http://actrav.itcilo.org/actrav-english/telearn/global/ilo/globe/kirsh.htm. (last visited Dec. 31, 2011) The original
text is as follows:
“I will define globalization as the process of corporations moving their money, factories and products
around the planet at ever more rapid rates of speed in search of cheaper labor and raw materials and
governments willing to ignore or abandon consumer, labor and environmental protection laws. As an
ideology, it is largely unfettered by ethical or moral considerations.”
3 For a contrast perspective of the MNCs’ effect and future, Cf. ANTHONY GIDDENS, THE THIRD WAY AND ITS
CRrITICS (John Wiley & Sons 2000).
¥ Quotes from famous critic and author David Korten, See WAYNE ELLWOOD, THE NO-NONSENSE GUIDE TO
GLOBALIZATION 67-68, (Verso, 2001) (2001). The excerpted texts are provided without citations. The quoted text
is as follows:
“And that does two things: it accelerates the rate of the breakdown of the planet’s ability to regenerate its
natural systems. And it intensifies the competition between rich and poor for the resources that remain. |
now believe that what Gross National Product (GNP) measures is the rate at which the economically
powerful are expropriating the resources of the economically weak in order to convert them into products
that quickly become the garbage of the rich. .....As corporations replace workers with technology they gain

even more clout. ......This is what global competition is really about — communities and workers compete
against each other to absorb even more of the production’s costs of the world s powerful and profitable
companies.”
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TEHIEEA Ry EK o BT S —(E R (EBHR - KA AR B S VR E - W
BT LA 58 > AR = ER B AR #4528 Anthony Giddens ATy —Hk » EHAVSE
PRGBS BRI LA BEA - Clitatie e Giddens Fr FIRAY—ME > (]
DRRHA IS EE - BEEREAEN S (BETAGIR) ~ 55 TERER (SETHa]
T RIEIR) HYRRILIG A B DAERR S B i LR Ry 5 2 - *°

R BB SRR LR

BRI 2B R &

EES {8 NESH T A S Frpa A - B3 A ARELERE B A AR EIAY B2
> EEE SR -

T FIRER - 51~ BY) - B DURAOHIRERE) - i
Zefl - BEAE - BEARBRST TR -

BE ERRMHHERIZEAK > ESEIRSRARTE A B LAY M
[T TREET - QBRHIRERILZEEX -

igis) ESEU (B SRAE PRI RREAYV SN ~ VIR > Te (At 5
TAEtT > AMBUE R E SR E AR - 57 LR RE L
MR BB A 2 ) -

s SR EIRA R 25K o BTSRRI - BZ S
S ARy R L 3t P O AL B

AR (FE R

1.1.2 RHE&ER - A SHEE K TRIPS {HE 2 EIL
1.1.2.1 1552 AREE 2, ( Bretton Woods System ) EL[E g [l 254 E

ARG % > By TIBEEBEBA(F  EREEERTT  IEEEE
SHVE HHELT » 1944 7 F A4 (R Y (AR E SR 2241 & B N AR S IS0 pk

(Bretton Woods ) #2173 » LA B TE BL SR 5 S HVERAE © AT BGRME TR

FURRAL T Bl E A ) (International Monetary Fund - IMF ) kz " B8 BB 2 R1T

> Anthony Giddens owns an enormous bibliography written about globalization. See generally Nicholas C
Georgantzas et al., Giddens' globalization: Exploring dynamic implications, 27 Sys. RES. & BEHAV. Scl., 622
(2010).

16 See ANTHONY GIDDENS, THE THIRD WAY AND ITS CRITICS (John Wiley & Sons 2000).
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( International Bank for Reconstruction and Development, IBRD - R[17%& 3t 55451 THY T 5
T —) > W HETI RS R T ] SR [E E A E | (Adjustable Fixed Exchange Rate
System ) » FIE FEREANRIES A AR T » JBIERESTESETTH 5 — & E M
2 o AIEHELAVE E PR HAVE Ry TR EE S8 - WIEFETEAER - IER)
=RV R E RSO RS &

A E AN | BRI RS Ry A& AH A LFE © HFERTT (World Bank ) ~ B[
EwsELgs « DU RS 54H4% (International Trade Organization, ITO) %45 - #H% ITO
HI =4 =8RG E B1E 1947 FIEFARATURGESHA] » B R 2 R TR RGE e -
"R EFEEBIEN Z S & ek - Rz B sHIEER - L ER ITO EEEETHHE 5
R B84 0 fv By TR R S 5048152 | ( General Agreement on Tariffs and Trade,
GATT 1947) V' ; &EEZLL T &% E= | (Provisional Protocol of Application) 2~
&R GATT HWE 2 —lZ B € - HiF LBz e HE SN EIEEREE -
CGATT BrimiBIRTEE T2 FER B LRI B X - R WIRAE ZEE
F—RZ ZESHA BB E8H -

5 SR IRHHBE R 1F 1970 FEREAR L RAE S T BRIy LB A%
B BRI R R R 1973 SR8 AR SHEUH (B IR S AR B PR A0H G - o] FRE0Y [E E P
FIEER T B EEH Y Ry FREORVHBESE R —E)I0E - — BERBKEE
SR > HMBIZ A REEER - M EE RSN » EEM Rt R SR
2 [P JE SRR - SE R AR 2 A i S5 B B Ry BB (Floating Exchange
Rate System ) - [G]HF [ 1980 F-5a%A » B m U A s o Y BE M a2 g i » /28507 1974
FEBEGHIE THSZE  HEEVEES LR RER T DU T ESE (FERwmsCE—
HEBTRAVREN D) - EBATEITAE R G RERE TR RE - AR ERER
rmfY T RE A SR (0] & BN g Y AHRARYRIREAE WTO [El &8 s L -

1.1.2.2 B4R TRIPS 21T

HPG7T 1970 4£5e4G - EafHBEAVE B 2 Z0uE i - 1988 4F - EEE HFEE
( Office of the United States Trade Representative, USTR ) BH{AZ K EFEFEE FF EE

7 General Agreement on Tariffs and Trade, October 30, 1947, 55 U.N.T.S. 194 [hereinafter GATT 1947].

18 GATT 1947 is an international multilateral agreement by its nature. The agreement and all of its documents
virtually formed a de facto international regime. The principle ideals of GATT 1947 are to promote the
liberalization of global trade activities and to coordinate the disputes between the participating states. However
GATT 1947 is not a legal subject de jure.




( International Trade Commission, ITC) F& EF (> EFF % P Z it & Z 0 EREFT 21y
TR - &0 ITC HYFRE S » 1t 1986 R (SRR Mt B B ERNIRR N 43 &
61 {357 L[ - BRI RESS AR AVIRR T 2R B OB TR - A A 5y 38 AR R HERT RS
By BESL - ERASERE > BURLEIHRIEE S o

£ 1979 FHUR[E &A% » BB FOIFERMUIFSE PRIRANEAR T
{5 (free-riding) FE =R - B hEIRG 4 B UEmEKS - BHES
PR i s o > DARCBH &8 AU m R 2 e BR (B U e S R - & R B ([ T
EI RSB R IS R SR INE B AR E T e B S 1Y o (R ERL - NS
nH OB ER i 2 FZah o AR GATT 1947 2 8s SR ke 58 — R ()X 48 F1A
VRS EERE R S0 A B R - PEAR AR T S{'E5% | (anti-counterfeiting goods
code ) BB ERIF ZE MERHRAIHY 2 28 17 E AT - 1982 FERVES AR E L 8 R 2 I
TR o SSHIRIBR TR ANRIIZRE B P E BRI R 3 H e S A R S R > A
T B P A MR R AL R E S R R B & SR HI kB R - ST IBIE PR
R R et THIR - BHLREIE — RS BH H B RS + s — B B ERE IR
SEHEE - R B E R REHHIR - SRR S -

=i

\[T

F/\EIERHAN SR T - AR EEIGHH - 5 1986 FFi45 - i 1993 4 12
H 15 H58R - By GATT 52 BRI R ~ P8 RE 2 [B&30H - TR S B 7
P B B R GATT [El &3 H - fESHI R B G BRI - & BB RO E 54
%% (World Trade Organization, WTO) % » ZEIS-EAE 1994 £EVU B HARER B FE B (25
2T BN &% 8EY 5SS E | (Final Act Embodying the Results of the Uruguay

9" Danielle Tully, Prospects for Progress: The TRIPS Agreement and Developing Countries After the
DOHA Conference, 26 B.C. INT'L & ComP. L. REV. 129, 133 (2003)
20 GATT 1947 Article IX. The article reads:
“The contracting parties shall co-operate with each other with a view to preventing the use of trade names
in such manner as to misrepresent the true origin of a product, to the detriment of such distinctive regional
or geographical names of products of the territory of a contracting party as are protected by its legislation.”
Article XX(d) reads:
“necessary to secure compliance with laws or regulations which are not inconsistent with the provisions of
this Agreement, including those relating to customs enforcement, the enforcement of monopolies operated
under paragraph 4 of Article 11 and Article XV1I, the protection of patents, trademarks and copyrights, and
the prevention of deceptive practices;”
2 See Robert W. Kastenmeier & David Beier, International Trade and Intellectual Property: Promise, Risks,
and Reality, 22 VAND J. TRANSNATL L. 285 (1989).
?2 see Carlos Alberto Primo Braga, The Economics of Intellectual Property Rights and the GATT: A View From
the South, 22 VAND. J. TRANSNAT'L L. 243, 247-253 (1989).
2 WTO SEIUES EE#NFEE 11 A 11 HEE iR A g - RELEEINE SR (5 E 2 E R
0y "B i BFTRERERRARR SR, 2B AE 0 22002 41 H 1 Hpkk WTO 25 144 (HE & -
AT WTO i B B Bz A SRRl G ek - It WTO 2IHRE » B4E TRIPS JR Rk EIFTHE T
HIfpEZ— °




Round of Multilateral Trade Negotiations ) » WTO JALfK Filt > 2577 » FEAFAR & R[Al &8
HFIERZ hE ATV E 2 b1 ~ MERBELIGE TR Sy " GATT 1994 - SR A Al GATT 1947 2
GBI ILIAE - 2'WTO Pt B Sl T GATT 1994 7 4f » rﬁ@%ﬁﬁﬁﬁ%fmﬁ
Fian - iRBE S4afE (General Agreement on Trade in Service, GATS ) ~ B 5 HRH 2
01 EMRERE (Agreement on Trade-Related Aspects of Intellectual Property nghts, TRIPS)
2. &%Hﬁ@ﬁiﬁ%ﬁﬁﬁ@ﬁﬁiﬁiﬁﬁﬁﬁi ( Dispute Settlement Understanding, DSU) %% - By

BB SRR 2 1T WTO Fimfi At -

TE—ZFSH B E A3 A R - EBA T2 BT IR B H A B R 5k
TP RV EE M A HE S EE S AH AR ST 88 2 rp » SR AIRE H AR BB L [FI RS R Ry HL
1% o EE B HEEERIER T o B ERERR S B A IR - R
I EREAT S H 5 T RAE S LR [E & BEHIAY T OB RE - PRk B S SR
ZHE > A GATT 1947 Ko o [l & ek FIHIAIVEEE » SO B AR 2 B2 E
FEAN ARIE - FEMER(RERERRRA 2B - i - Z0ERIN » Wk TS
TERS NS - BT - EENERES  (RENFREAN R > (REREIRART
% o —40 Reichman FT4l4E » (R Fs WTO BEHIFVAE(E - EL4CH4S TRIPS foh E AR Fy
—F T B EEREE | (universal minimum standards ) * -

TRIPS 1777 Fyth S ERRL FEREREH] (global intellectual property regime ) % ERKFZHY
B BRI - (H L [EI Ry B 3 B R B B S B 2wt B B T A R S R Y e B T e
o DUEARFRIREVIE E M EERERGH 3 R B 22 » 1E58 K TRIPS 17 B #aHY 2 TH R 5 a8 A
o SRR H B R AN FIRYHAL - 280 TRIPS EL2RGT1L » Ry— A2 ST AR FREY
BE b FETERAAFMALE B LR T EEY—H 7y - BB P2 Bl

24 GATT 1994:General Agreement on Tariffs and Trade 1994, Apr. 15, 1994, Marrakesh Agreement Establishing
the World Trade Organization, Annex 1A, Legal Instruments—Results of the Uruguay Round 17 (1999), 1867
U.N.T.S. 187, 33 I.L.M. 1153 (1994) [hereinafter GATT 1994].
> Agreement on Trade-Related Aspects of Intellectual Property Rights, Apr. 15, 1994, Marrakesh Agreement
Establishing the World Trade Organization, Annex 1C, Legal Instruments—Results of the Uruguay Round, 33
I.L.M. 81 (1994) [hereinafter TRIPS].
% Understanding on Rules and Procedures Governing the Settlement of Disputes, Apr. 15, 1994, Marrakesh
Agreement Establishing the World Trade Organization, Annex 2, Legal Instruments—Results of the Uruguay
Round, 31, 33 I.L.M. 1226 (1994) [hereinafter DSU].
7 R RTINS = TR G BRI SRR A R R S g BB AR g8
BN AT R I AR Y W 5 R S I T R B E - 2R E % BIRE 0% - TR R -

(1999) -
%% See SUSAN K. SELL, PRIVATE POWER, PUBLIC LAW: THE GLOBALIZATION OF INTELLECTUAL PROPERTY
ggCambridge University Press 2003) [hereinafter SELL, THE GLOBALIZATION OF IP].

See id.

%0 See Jerrome. H. Reichman, Universal Minimum Standards of Intellectual Property Protection Under the
TRIPS Component of the WTO Agreement, 29 INT'L LAw. 345 (1995).
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BRI (global public goods ) » *' %484 (technology transfer ) SRR » EA
s LR HY R R -

3! See generally Keith E., Maskus and Jerome H. Reichman, The Globalization of Private Knowledge Goods
and the Privatization of Global Public Goods, 7 J. INT'L ECON. L. 279 (2004).
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= TRIPS fif @ P RIS IHE B B AR — R

TRIPS #+ %.¢ & B4 2 T & 1508

GREHER EGE!

REFAE TR EM g SRER . AEV ERREA RN AR
ZISARAF

HEBRTA JFA E—& BRI TE—HAME B A R AN EEM
PEFERIE T L FHRESGER T AE - IR 4S TR Bt g
BEIAR -

ZENIBHE TRIPS N EFEHBALIE AR —HRHEE AL IRE -

50 FEEBERE REALIEE 20 4 -

BigER WEEN R 2 SRR -

Eirl4miE (data BRNEZ EENRTHECE S Z A - 2R -

compilations)

FIEE MBEAZ REEBERNTEE "85V, EZRE -

HHHE Bk 2 L E R NER R LTEME - RIS

HAET R T AR EE R EEERMEEE AN ERNE
BUHEZRIEARE | & HAEREILEZS] -

EHERE BFEFE M ARG ~ ERaAE - TR AL E RS ek FR DU
P e B < PR -

A5 A P i REFAWM=AF - A EASREEHEE -

2 IR

MR ORI R A ) S S AR -

BRI R AR AR
PREEHE EIEYIEL R TTEEF -

MEVIDIINZBY ~ tHY R LA - (S LUERILZ% (sui generis) Z i REZ -
VIR

EiEE EYIEL EZEVE T AZ RER L -
E=ylo::m| T Nl FNE o AW
PReBHAIR %) 20 4F -




TEBRIERREL  UAMBA R E RS (R DA BT AR -

BE

SRR B b NREE T RER AAEERHE -

TREBHAR £l

REAFHERL Z R

B Z TR ORag (e 1T I PR RE B SR A LR U LB B o ~ B EE BRI A 2
BE -

SBRET R Z

AMRER WTO E  IRGIFEIEZ BIEFRE - 251 R HAE R SRR R Rk
M WRBAEF OB FATFy

T HE GEEERTARZTE > HEEE T BeHa A" 5iE
et |

HATIEF JEAEHEH  HHRFP A EERGRE 2 EHHE0RE 2 #E -

FATRAME AT LA G 2 R RSUEENEL - e TREEUER

FoZ o WFEHEERE AR ERGZER -

AE - AEEAR TRIPS {72 ~ EF=FfEE KEITH E. MASKUS, INTELLECTUAL PROPERTY
RIGHTS IN THE GLOBAL EcoNoMmY (Washington, DC: Institute for International Economics 2000) -

S CERFTE CFTRPFEARZLIH

121 21k - PSP EZ AR

EE(EAVBRET - TESBEEE MRS - BT HBE ARSI EERHEEN ) (5
ERHAYGE ) S o TR E EEUFEIE Rt F oy E R - AR D EARRYET] > IR
AL ERHES - AMERIRBUGHVEIZRE Eer g3l KRR I#ESy
HFLEEMRImHY S AR A0 R > ERE(EAVIEBRE T ISR BT 2 EE TS - 5
[ {BSEAMERS LAZERINEIECS - BYNIBUR L AR N B & A S N A 2 2
77 - EFERAE Y > WA RERE SR ATERE - BEMEEE I ZFRCT BT




JRFETE St 25 T B A S A - I Rt G U R B IS R R SR -

feafam 2 Ay 2 b B > FPIt AT DISERIERAE B - Z R e S5E Fof
FEEIZREE GATT Hy[ul & SHIRYIR N - B2 B R R iyl B 8 1 SR I T YA
5 - PGervais HIFEH, > TRIPS fihE e —RFERE » ERFHVEEROIRFARE H 4t
20 51 30 EE% - EFE0L R E BHERSBIRARE » AT HERN
B EAEM S FIRLEE RIS &% - Oddi JIE L BRI R TRIP i EAYHIE MmERZ -
ROMFEEHSE RS 2 - NIEEEERE o SR RS - EEE kAR
e BV E Bl - PSR SEATT R EBBRITR » REHEHERE S8
B T HFURE TV AESS o EHHERILEEUR 1IN RSB SRHIRE - 155w B 5
BUR - MEZA R e 2 2= 5 R SRR B 1L -

DA Giddens By CRAVERETE S » I LEHEBIFLE - BUAMIA AR T 28 )7 -

G B IEAF B4 E A & AT SR ATRR T - Giddens 27 5 B 2R E58 IATTENE - R BE
FPEH T — BRI 0 R A SEEE - B2 v AR VAR E & T A (sustaining an
apparatus of law ) BUEERR EE - 2R Bl 52 B4 AT AE AR B RS B b 2 B AL B P e
(rent-seeking) *"f;EFT - Giddens H7R 58 5 E R B BS B (2209 » T ESREINE
TR B ESEEREY RS (transnational democracy ) « 4 BR(E T fEgiR HI %3
s RS Y AR B B 5 FE e e L 2 B AR SR - Kutter
RIFE Ay » BN —E P RAVEER 2 B ARRAVIAED - VARG EIERET > Al
PRANEEHIRERIIL TR » o] DUBRHIFER ABRE IV T & « BN RIS 5 > A=
HITHREARN Q01T T REE R TR AR EHEE » AEATH 28 o] DA Al A RS (0~ - I S A AR [E] 1
HIG NS R E AR S - ¥

i

Sell F2 5 » [E 28R LAGE TRIPS il s s A U G2 (5% BRI ) QA

4

%2 KENICHI OHMAE, THE END OF THE NATION STATE: THE RISE OF REGIONAL ECONOMIES (New York: Simon and
Schuster Inc. 1995).

%% Daniel J Gervais, Intellectual Property, Trade & Development: The State of Play, 74 FORDHAM L. REV. 505,
510 (2005).

* 1d. at 507.

% A. Samuel Oddi, Nature and Scope of the Agreement TRIPS - Natural Rights and a "Polite Form of Economic
Imperialism, 29 VVAND. J. TRANSNAT'L L. 415, 455 (1996).

% Giddens, supra note__, at 122.

IS EHESOREORULS - WFER A LS - BIBECABIELUESARE - MR M AF25AEE -
iErE kAN T BlE T DB AR IR A BN P ERF I

% Giddens, supra note 16, at 124.

% John H. Jackson, The Perils of Globalization and World Trading System, 24 FORDHAM INT’L L.J. 371, 374
(2000).

0 Robert L. Kutter, Development, Globalization, and Law, 26 Mich. J. Int’l L. 19, 20 (2005).
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A R G AT A RE RS - AT RV AR - PR S ARG 2 L AT
ERA A AT HFEHY B LA AE TPy — R 5 - SERRP FET. TRIPS 7 E HYHERE Ry et
STV E FgElk T E 2 ERE - TRIPS {2 HIHEBURTAR B TS4HERAY ]
BIEZHEA - THEHGER Tk BEE] T M FTEEARE > SI&EEETIH
il A EBE G E TRIPS fEBIFS A e YA Y b o * (FRAE AT Ht
950> RAEDF IS TERAH SR TR IR B R A IRAERY - 5 T Bl a2 &)
A EIFE s H R -

Drahos 53 /5% 8 B EERERY S BRLBAE R 2 T =HigE A 25 (efficiency ) ~ 73fic
(distributive ) » DA B#: (autonomy) o BERIVEREAER » SLEEKAVARIE S - 246 A
S EM EREN S — A o S S ERGEAVEFIZER (welfare effect) HYFRR » #F
E—EEAEEHIRE - K 55 (SR ErEE A\ EFHRERE (dynamic efficiency )
I ERRL ST BCIE SRR « M55 — B4 Drahos 2 6k T A aE , = T BEERE, ?
HIRERE » BRI A A4 — R A TR A iR 3 R B R PR TH Efm B e AR A
i - ©

EFEREUMTY 2002 S EM EREERNEBCRE KEHET  HEVEHREES
(the Commission on Intellectual Property Rights )3k &—3x [ E A1) E( UK High Court
Patents Judge ) HAE Hugh Laddie %3¢ B SR FERE(E ) T 885" Mg

o & W+ 4L& % B P % (The Millennium Development Goals ) 23] 7 @ >
Flfrbrdk ~ s2 3 EEEHT > MERERE DAFTEDE L o Fpt > WEALE C
KFEEH 2015 #55 FHRA T antHl I RAa- Lo 5 1999 & > Bt arky 1.2
BAMAT| - FARE-P oA F 28 RAAFENE XIS E A NTTR R
Pooigd A 90%E rt e I~ R I S Hes 0 b e B R~ B OR A
B BRFHERS 120 5 FerBeaia s kT ST R e BF
APREIRL - T RPPAERT—RBFY RNRRS R TR 2R o & P g
fedtiisii 4 £ 2 Ak

2z
| nd
ORISR L R R E RS SRR TR A

=

(A

ALEHERBEA - R A B e G TR o K

"1 See SELL, THE GLOBALIZATION OF IP, at 2-3.

2 professor Drahos uses the terms “moral autonomy” and “moral sovereignty” to express his concern.

* Peter Drahos, Thinking Strategically About Intellectual Property Rights, 21, 203-204 TELECOMM. PoL'Y 201
(1997).

* See Comm'n on Intell. Prop. Rights, Integrating. Intellectual Property Rights and Development Policy 17-18
(2002), available at http://www.iprcommission.org/graphic/documents/final_report.htm (last visited:June 5,
2012).
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B2 B afms 2 4pk o @ gut B ke R * S0 £ A g cwe k- ©

122 B EERNERE

EEEEHIRECE ~ ORI ERR PSRN R — (R 58 S A I Bl5E ~ 5
Bt SRR A - (e PESEESECMAE - ERG T HETE - 2 CEeRE B E
HERG VIS HEI I S KAV - IS RSB R L g R —H 0y - Bk
R PR RRBUSHARSA IR G BGER - B EERE LR ARG THER
EASHIMEIRE - 18 R BIRBOR ~ IDAE PN AL G B R R EAVEE > K& b —EHY
NLIARKRATE B R O S FERE A « ARV M S A 2 - A0[E %
SEK - e —TEEE S 2R 5~ (SRR - NIIDAERR R 2RI S
R SRR EHNIREE - —BIRYERGAN ~ AN A GHEE B R R A REaSEIm e
b EENRESMERR R EMENTERE FIEMN RN TR EZE T 2IREUE3S
TV A G IR

F£ WTO [ E - TRIPS AVl E 2 A S S IFHS bRIGER - [N Ry SR aS e
ARG AAIE - BHNEFH AT « A0 H DU A — B TER R S0 ERE IR
& (BRERLEFINY SR S e TRON ~ HARRIRAERT - INTTZERK T GATT SEHIRFRIC R
HE MY &&HIE T TRIPS 7€ - N A2 E AR 31855 THYIIREA R EHY
B (% > & 2R CAREIE B R A B E RO L AT RE IR 55 T - 2 ERE S EERE TR ER
MEEA T EREE) - MET 2 P B s 5 B E S E AR HIHIRE I EHIRE] - TH
B TRIPS iEARHYE 55 h e AR - IRy = ER(BRYRBE (R - RAEBF IRV (SRS A AR
s fEREUEF] T 2EK > DIOREEHLURANE - NI St s LB T B B 52 -
IR 2N - AEESEENEIPRIRVAIHIE - DIOREERER] > B e

Y -

P SV EERER SN b IDAIRSAYHER BB R AR VS, - (B35 Ce B R AR HIES B

** «“The Millennium Development Goals recognise the importance of reducing poverty and hunger, improving
health and education, and ensuring environmental sustainability. Accordingly, the international community has
committed itself to reducing the proportion of people in poverty by half by 2015. In 1999, an estimated 1.2
billion people survived on less than one dollar a day, and nearly 2.8 billion people lived on less than two dollars
a day. About 90 percent of these people were in South or East Asia or sub-Saharan Africa. HIV/AIDS,
tuberculosis, and malaria claim millions of lives in these countries every year. For more than 120 million
children of primary school age, education is out of reach. Developing countries are far from homogeneous, a fact
which is self-evident but often forgotten. Not only do their scientific and technical capacities vary, but also their
social and economic structures, and their inequalities of income and wealth. The determinants of poverty, and
therefore the appropriate policies to address it, will vary accordingly between countries. The same applies to
policies on IPRs.”

14



SEPEISUERT T (T TEREERE ~ RBTAN(ATF3R > BB b B S AT A B PG P AT s Ee B
B AR MR 2 IR IR I b e -

1.2.3 BEMEMREESIREH (Global Governance )
1.2.3.1 fafgE Rk ?

EEOEHAELZHERE J. N. Rosenau Fr#$4] » Rosenau I8N T (ERAEL) BAT
REGHR R FT I AIRER - A& & " )8 | (governance) tk " 406 |
(government ) B %y B 1 0 fe R RE R PR IBUGHYER 52 5k Rosenau R AHYEFR Fy © s
HrEERH NEUEE) ((ERRERBIMEAHLS ) IVAREH 247 » 18 L s A m i S BT
Bl IE R S E R - e S A A\ B SR A PSS - PR ERG
HEARH - I EM AR R A A% - BIFEIEEUM4H4% (Non-Government
Organizations, NGOs ) 53=E 7] » 12 FARRIZAY FAEERE T PKER - Rl Rosenau K54
BRaTRE By T CERBURHYAE | (govern without government ) « Dingwerth k& Pattberg
TEREE R EGERAIRESNS - B AAIIHIT(E AR SR AT R fF s T8l - (B2 BRETH Al 4
TEAREHITTENE A AP 28 - (S amali o] AR BERED 2¢/[EF% (national/inter-national )
=530k > D H R 22 AVAR P B a0 S FU e - S ER I UM AH AR Y /4
> IR B E A B 5 s R R IR (% -

RS RN R R — I - SENEEE ZafE - ARESNERE) R
e ~ BURIRERRE - BEEEYIORE - BREASE - B AR IS - 44
RS2 i R 52 F [l 52 EREAVHERR I - PSRl S5 iEL Y ~ RLAEPPTIRAY & E T
R RS P (SR BT R BRI E £ BB T Er (BB E S - AR S ReE%
BURSYREDURY - B R S T BB A EEG: - CE R R BIASE
EEEHE ERTRETTEERYR TR © s E SR ORGP ~ SRR MR & -
T PR B 5 SR TR - B e (e R i I I S RIS IR -

SO SV AR T NN BN B R ER - (2w Z eI

% Cf. Lawrence S. Finkelstein, What Is Global Governance?, 1 GLOBAL GOVERNANCE 367 (1995)

" Klaus Dingwerth and Philipp Pattberg, Global Governance as a Perspective on World Politics, 12 GLOBAL
GOVERNANCE 185, 199 (2006)

BRSBTS SRR T - T EOGH] - T BABIRE D RIMRNT | o FIREELRII > 55 40 5
SEVHHA (2001) - Bieekbtic - T REROSHELEPRSF ¢ S ORISR | - 2IRBUEE R - SIUHA (2003) -
O T T REAE TEIMERIMGHIIT R « 2RO BRI O ) BSENIELSR  BIFSREGE
& > FLEE AR 0 #IhR » EH 505 (2011) -
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ARATH g A HE - 35 S b B B AR T R = SR AG HR I AV AT RE 2 S BRIE Y
R > W ATRE R AR T /KR R TR ALAYEERR - fy TIPS 2L M RE iRt 2 2 PRIV S > 7R %2
A BRI B S IR S - DA S TEESEAHERAY28L - nIRel YR RS TR AR
FYRESE > DL SRR E « 28T B ST E B AR > TTRE & S ERR BRI = |
DUR AN et Cros SV ERAREL AR 1E - (EISSRSAHY S B AN G I BRAET T Ry 2B KB 73 s i
Az > RIE RS (R RS - 2R e R -

1.2.3.2 WTO BTk a8

WTO BB E S B R E R - BHEE S ERGIMEE - FUZIMA WTO 1y

B 7R ST B HE SRR AT - PRI R Av5ERE R RS WTO B & RS EH
SERETEA F RIS - BB E A SRR WTO B I 245 5 2B b IF s 2 T DURLE
BV - WTO HYRTSE 1947 FF/Y GATT » E—RiRHMELSE 55T 2 Bl e - ZRR
Ho kit g B B I B AR RIS RIS TS R RS- & JTRVTTEIE S WTO
TR Z ) A A IARE o R EUER R e et e RO E R R &
TR ~ 25 TAEE - R RINAEERGZE B A ERE S smi A &2 - & EFH WTO
NS ENEEES > EHE REERERE  AAHE S gk WTO 1958l &
faf - Guzman FLANE L5 » S GATT BYst AR CAURE T IR I S A S g
[ER BRI (RS L Ry 2 B R E R [ERY R P T e a s
78 WTO HyEERSaH AR » JoR— " &4 4% | (World Economic Organozation )

50

RN GIERGIFE 58— - — S BT EBUN S E R A
WTO i/ Nl (panel) EL EEFHEHE (the Appellate Body ) fetHES > L5RFinf#
DR/ INGHEL SRR AR RE GATT RS EN - BRI S EEMNAEE - WTO Fi
£ EE BRI E — %€ (the Shrimp/Turtle case) > » E2EFIIR{RIF
EURFAH &% g ot an A 4 tham(5:4YE (the Vienna Convention on the Law of Treaties )
5 31RO > TR ERF GATT BRERRE % - HfhAaTBIHga - S (E A syl

0 Andrew T. Guzman, Global Governance and the WTO, 45 HARV. INT'L L.J. 303, 303 (2004). Cf. John O.
McGinnis, Against Global Governance in the WTO, 45 HARV. INT'L L.J. 353 (2004).

L WTO Appellate Body Report on U.S. — Import Prohibition of Certain Shrimp and Shrimp Products,
WT/DS58/AB/R (October 12, 1998), available at http://www.wto.oro/english/tratop e/ dispu_e/distabase_e.htm.
>2 \/ienna Convention on the Law of Treaties, art. 31, 1155 U.N.T.S. 331 (May 23, 1969).

>3 James Thuo Gathii, Institutional Concerns of an Expanded Trade Regime: Where Should. Global Social and
Regulatory Policy Be Made?: Re-Characterizing the Social in the Constitutionalization of the WTO: A
Preliminary Analysis, 7 WIDENER L. Symp. J. 137, 156 (2001).
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REME S BLR SR — 515 R ERy T =AM TSR ) (judicial activism) > &8 _EFFif#LE
RERREAKY » BURIE Ry RLELSE SRR SRS WTO (Y RIRMRIERE T 204
1t ; (delegitimizing ) - **Bhagwati 558 > 6 WTO Hy K PI#iBE T EL184 S~ s - H.
% i BTSRRI AEAE » SREF TR TR AN A T WA EEEE - 5 fEE A
R WTO R BMINEE A S DI e (R S i - i HAEReas 4l
GRELITHE b > WTO MA MM SRERITERAS M - AHE A\BHYE B B e e UER &
T IRRY o -

1233 FEAEHITEIEH

W0_EEGFTHL > [OAHRE WTO s sa & 8 FEHRRAVERIREE M - AR E&A EH AT w4
st Y BPRAHAR - FLERZ R E SRt B e B PR AH AR < SmtE h » DISSEhaE R0 - 2R
EA BRS8N EE (International Labor Organization ) 174F » HEEELA FEZ E WTO i3k
s o7 BN o (RILIEURG - B S R A = S It & B S T A iR — — B
EEUTE FEAE R (WIPO) 2REATE » (B IR BRI e MERRIEESC Y WIPO SfafuERTEE -

Al A 5% (5

F— ~ WIPO WTHE & G AHCH R & BT £ EAHEEEH] > (Bt R R
ST EER AR T i Sell 2 WIPO jRi5 2 ZIFIE BB E 77 BT 5ER.
171E > RUPBURABEE (Agency Capture) YR 5 - SIEHERARE AV T - [RATER AL
Ryt SRS A S FE ST E B Y WIPO - JRi&r fy T SR HHEE S - MBERIRGER
FERIZ | > 5 Hittfe(Efre g B —2uge B EEIRE R -

EE SO PRI E TR R - BRI S B N BB S E AR
ﬁﬂ%ﬁ&m EECH WIPO G E - At &S] T #4(E TRIPS fif e W &1k |,
Gham o AELHYRIREERR - G E PR S B R E R RS T EIIIL R Eda 2

> See generally Robert Howse, The Appellate Body Rulings in the Shrimp/Turtle Case: A New Legal Baseline
for the Trade and Environment Debate, 27 Colum. J. Envtl. L. 491 (2002).

% Jeffrey L. Dunoff, The Death of the Trade Regime, 10 EUR. J. INT'L L. 733 (1999).

% See Jagdish N. Bhagwati, Afterword, the Boundaries of the WTO: The Question of Linkage, 96 AM. J. INT’L L.
126 (2002).

%" See J. Patrick Kelly, The WTO and Global Governance: The Case for Contractual Treaty Regimes, 7
WIDENER L. SYmp. J. 109, 129 (2001).

%8 World Intellectual Property Organization has been the principle administrative body of the most important
multilateral agreements of intellectual property such as the Paris Convention for the Protection of Industrial
Property and the Berne Convention for the Protection of Literary and Artistic Works. Before the WTO, WIPO
has been the central forum in setting international intellectual property standards.

> See Susan K. Sell, The Quest for Global Governance in Intellectual Property and Public Health: Structural,
Discursive and Institutional Dimensions, 77 TEMP. L. REV. 363, 385-386 (2004) [hereinafter Sell, Global
Governance in IP & Public Health].
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o

= IR E E R AU RE R A BIPRAHAR o 171 B3 R B S I A LAR A -
AIRE g LG PRI S R A TIPS - BB R AR S A S A R e
BedEfE - EHFE PRI ANE TR - NIMAEZ 75T » Guzman 51 5
R Z A MRS S BRI S (International Regime ) /1 - J5A AT GRS ([ 28
T BB RE R - TG WTO TS0V BI R HamIE - A sefig 2B E 5
HARER R Hr -

PRI Guzman 57 il 2B EEIRY SRS A WTO 2 » Wi AR Z S (E A
AV ELA PR R R AR A TamayZE R - MG - AR E AR R IR T Smad SR AE ¥
WTO iR 2 » thAHSHIse 7 H A B pl R g 1% (B e E b B
It - FEF F o fEHIAE S (the Doha Declaration ) 2yt iie o » {574 4H 4% (World
Health Organization, WHO ) HYREREA A7  fi& 1996 FEFaLG » S sHA ek
PRANGH & T B Y - FOnH R R BT TR > 53R T HR TRIPS 177 HYHE
A o B EEY) 2 SIE A ra8 - ARG N - BB ARSI aREN
NPT E & - CHEIGHEE HIVIAIDS 2 289 - WHO #35& 5B 7] DI
1T ASGRHHRE S 720 AR RADAIES B 2EY) 2 508 - 1998 Fy: Ry @R E &
BESIEBUN A R S B EL R ST EEYSRES | - WHO IRBRGA TR o A LA 1999
HEEESE WHA 52.19 SRSl T S Frashpin FAURERE - 2001 S35 A (5 5R TRIPS
Z 59 (TRIPS Council ) &famEET M - [ME2H BRI & =EE H AN B (The
Quaker United Nations Office in Geneva ) JRFEt) 213 L &&% FRfifgEh » i TRIPS &
=& IR TRIPS SE:HEA] (TRIPS flexibilities ) *fyiE FHATAENE - S5EIELHS 57 EX
MR E 5 WHO #E AL 2 1185 - L HE S S e B A A e i ey

%0 See Guzman, supra note 50, at 314-315. (discussing the negative impact that might happen when developing
countries join a powerful labor organizations. This same rationale could be also compared to IPR. Professor
Guzman thinks compensation should be offered to developing countries, but WIPO is unable to provide such
gloncessions from developed countries since negotiation related to other topics are not involved.)

Id., 329.
%2 World Trade Organization, Ministerial Declaration of 14 November 2001, WT/MIN(01)/DEC/1, 41 I.L.M.
746 (2002) [hereinafter Doha Declaration] available at
http://www.wto.org/english/thewto e/minist_e/min01_e/mindecl_e.htm.
% For example, James Packard Love is the director of Knowledge Ecology International (KEI), which is a not
for profit non governmental organization that searches for better outcomes, including new solutions, to the
management of knowledge resources.
% WHO, Revised Drug Strategy (Mar 13 2000), available at
http://who.int/gb/ebwha/pdf files/WHA53/eal0.pdf.
® TRIPS SEE#H] (TRIPS flexibilities) JE451 TRIPS {0 spA gl RIBHUE T 7] f1 & & BRI E {71075
BRERAVEL 7 - S55MEAE TRIPS Fuaf R BH S EIRR (E RN AR TRIPS SR TR -
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( Pharmaceutical Research and Manufacturers of America, PhARMa ) #&4p A2 » KT >
PRI FE 7 S5 5 F5F TR T e S R A P M DA B8 - TR B ER R s SR P52 M - IR RESE
PRAGHESE - MARIEIG E S %% NIEERGY T IRBUFAHSRE WHO HY R » 587 TRIPS A
VR BT FASEY) 2 [0t - ©WHO TR Ie 5 & 2 SR THET -

HIFY WTO YRS 2 DACOERE - B4 WTO & BRIV A B » a8 ~ F5R
Ty e HIRAE EAE A B 8 2EHY - WTO 37tk » RN E N RS e
HE AR R W RETZIEE SR > EJE WTO Free Bipa s - NI 3R ZAS B
filt BRFSAHARATRE ) ~ R AR » ARREEERR EIAEE - *'WTO 7 (i B A M EIAS SR EL A BRFS
RN SEEAHE - MAHER A BRI - WTO NI FUSRTT - BIFE GRS & F
WEE Y] > INVE IR > FR T GATT 1994 tha5 = {REE 1K - A THEAR RBUE ST
TR RedliEZ 7T - 755 WTO HYZE(EILIRSE 2L > A2 (T Ar[HL Al PR il sl Bl PR A
ZF8 > WTO B BORESURTT ~ BIFREME S S FER | £RREFEER . —2dt:
R A R R EREE (R o LLIh > WTO B s S I & TIERH (% » B B PRAH @t
TTENACH - Fifafplh - FEEIEFEZSHHENF  CE TSI ERR - MR FImAR A%
FEARIRER B s ARSI ADRGE (soft law) _EP RHYHER1E R P m iR 2 AR
5> ATRERF (TS WTO HYREE S HIFEIPE @ CMUBROIRA _E IS - NI > ASCE8 5 » WIPO
DUR HAREY B R] - fE¥ WTO 5—E 2537 » H WTO JEEL & B8 A R aH &7
A > —41 WTO Bt FERITEARPR G AL B 177H - (15 WTO BYRCUARG 2 25 MET
B -

1.2.4 PSP EIRERERE
1.2.41 WTO Hl#s R

WTO B SR e At TP T BRI B 1728 - Chon 32 Byt
Gt R BB A T R RIS - HE RS T —BINE
SHTB - TIE AN LLAT WTO #hSZ 5 SRR A AT R BB &+ IERY
RES - IR B -

FE S B AR A FEERT " - PUEIEEE , (Group of 14) » H-T-VU{REBHEE 5

% Sell, Global Governance in IP & Public Health, at 388-397.

O HSREHEEE T SF ARG BRI Y AT B R AR > R EREUGRT -
=11 (2000) -

%8 Margaret Chon, Intellectual Property and the Development Divide, 27 CARDOZO L. REV. 2821, 2841 (2006).
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%@&’mﬁi%%ﬁg§%$¢ﬂiﬁﬁm%%’ﬁ%%%ﬁ¢ﬂ§@%ﬁ§§mm

/Rt RAE SRS T #4 A TRIPS fi5E & - %2001 42 WTO 45 4 [@ &
;g)j/\—ys EFEIG M TS EFE | (Doha Development Agenda, DDA) » [5]E ERAHT
&3 - AISEEBH T > BEECARBHISE SHIFTRILAIRRE » EHis a3
I X e By T #EElES ) (development round ) » 75 SEAR4A TR A o R SR EE AR
ReftitBh o DA BhEAE @ mftz@&cﬂﬁﬁéﬁﬁ SRTTT WTO & B (& il fe 4% b B 5 2
SIS PRI = /N S A SRR R A 3% > A0S B 35 150 TRIPS 17552 K B & B B
BiElsi=%

2002 R E ( Cacun ) [ &HF » [RAEY2615 4,247 ( Convention on Biological Diversity,
CBD) {7z &R (the Bonn Guidelines) ™ » 11 {EBH& h R ZEK TRIPS &S5 &
e[ > DA IE TRIPS B2AEWIZ 8 M N KU ZE AR RS 2 (ET 2 - BRSSP B AVRETE o fei » &
FEIORATE WTO & BB 5 A RIS A1, (Traditional Knowledge ) ™ K A% HHBAA:
YIRS > DVEIRTEE AN o EIBS G R I EEE o FIRE > JENESR AR A
WM TRIPS 7 fRa& - ZRT LR Z B TERIR B[] & BRI AR » A e ro e
PRI Fs L 2R B 48 TP B R AVAR SRR S AL (Bl S B BXSR AR 2N - N EBASE PRIRANAH T " =+
—B%EE | (Group of 21) - I HASEIFEE PRSI S - ™

2005 AN EE AT & Gy EZEBEin WTO Mg Emis - B st
SRHNRFE - DA Ao EE A S AN - A BBl R eV R BT - E MR A
B2 R H AR RIS fE /KA ~ 45T RSk PSS B E Y AGE BN « DIZERH S TP IS Y
S E AR > R aRa TR S BRIV RFIRTR 2 > I H P2 A ZORMMIHOE—20 REE
FE - MR T A S B | SR R SO R o (BRI AR RART - BCEHZ (BRE ST
AL BEVEEAEE - HNEERERNVGER S5 ER HERAIR - THIE

* id., at 2842.

" etk F%EJEAX‘%HRUEEJJ?E/\E\ﬂ?%ELLE%Uﬂ%ﬁﬁFE%éE@iEZ%L%HUJ ( Access to Genetic
Resources and Benefit-sharing Bonn Guidelines ) #gE&& R FY
http://www.biodiv.org/programmes/socio-eco/benefit/bonn.asp -

™ Traditional knowledge (TK), indigenous knowledge (1K), traditional environmental knowledge (TEK) and
generally refer to the immense knowledge and understanding of the indigenous people of the world. The
Convention on Biological Diversity (CBD) recognized the value of traditional knowledge in protecting species,
ecosystems and landscapes, and incorporated language regulating access to it and its use. Advocates suggest that
intellectual property laws should be implemented to preserve, protect, and promote indigenous people’s
traditional knowledge.

"2 The Relationship Between the TRIPs Agreetment and the Convention on Biologocal Diversity and the
Protection of Traditional Knoeledge, para 10, WTO Doc. IP/C/W/356 (2002).

” Helfer, Regime Shifting, at 65-68.
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BURASE R Ry LA REHE R S s ¢ A s -

2009 FE iy H N FLSSHIEE T SN T2 — > WTO fiERHok (Pascal
Lamy ) PFgEE A0S ol &2 TR EEE S K] - KRBT 2010 4E58 S iR s H Al
TREEH - AN M EEANAEIE T st aatis TR FEENZ WTO JES) -
{HEIN B AR iy D pli4hem - 2011 45 WTO @ia 5 /\Ed R " BUaTEEE
&5 | (Elements for Political Guidance ) "°rft » &R HIE % LRI A MBS - PaTEmE A
X EERH_ BRI S A AR E M EREEFAE o T R Ritig ol &t DL T BE—30
5% | (single undertaking ) M EHETT » THIN B SR R R ERB L 2B g 230
BEHIEEZARY BREE  DERRE R S48 EE - N T80
RIE - fE R FErE b SERREFEIE R TRIPS {57 € R EHEE RS %2 T~ LR RAVES 66.1
ffe> HEEHA -« TRIPS 3 2425577 (non-violation complaints ) "% FEARR S T LUE & -

HEAEIRER ~ TAFRETHALIK - 28 BB ERE T #E ) & WTO ZIHLIE
A% o RS ERZ O 8 B (SRR ~ B ~ B4~ B0 - B278 ~ BN AR ESE ~ JE
B IR FE TS ATHRE > MESHEEIENEY - AAE - SRS H AR
s s REHIEEAER > 572 TRIPS @RI FRE R E SR Z B - AEHIE - B
SPEIR NS ERE LR EAVE - BHISEIHAE - wEELER 10 FraiRAE

BRI IR ENES (2B - MRS B A 2 2 E RS8R R) - BT »
FIGRECOR AL e 9988 IHAL > WARNEIGEBEHAIEE] %/ Vi -

1.2.4.2 WIPO HlZ¢ g

SHI RIS - FsE IR R WIPO J7 Ryl & HysmiE > I H L EAE WIPO #Y
5 TP PR L IR S PR S A AR R st (R AR S5 AT ) » TRIPS 7825

"R~ BORE DEE BT R OHEREEE Y PR > PELEEREE WTO FLE TR
MR ERALFY ¢ http://www.wtocenter.org.tw/SmartKMS/www/Epaper/epaper_05se/epaper_05se_s2.htm (5%
#EEHH ¢ 2012/02/19) -

SRR - BREASE - TWTO RS EE 11 AREMTHE CES RS o KA > 55 95 1 > BUKRg SRR
R H B AR L 0 H 1-2 (2009) -

’® WTO, Elements for Political guidance, WT/MIN(11)/W/2, 1, December 1 (2011).

7 Doha Declaration, paragraph 47 reads:” With the exception of the improvements and clarifications of the
Dispute Settlement Understanding, the conduct, conclusion and entry into force of the outcome of the
negotiations shall be treated as parts of a single undertaking. However, agreements reached at an early stage may
be implemented on a provisional or a definitive basis. Early agreements shall be taken into account in assessing
the overall balance of the negotiations.”

" UHHIRE T g BN G BRSSP R B S B ZE 0 Al g B AlES [
it BIAMERERIT R AE S o ERRE - Ty AT aTaB i Pl R A SR g i - DR ImE 2
R TTH -
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68 1677 R4h A5 & TRIPS Jcdr (TRIPS Council) £ WIPO 42HSiay « 0= A7 BRAY
IEFIRITLEELLES » S WIPO 4 HRaquities S B FE RV - TSN A
TS SH 2 rRERE -

2004 41 WIPO 55 31 ZCR G » B-17 1 #horHiae ~ 3F ~ iR EEA
fk" &k > & ,( Friend of Development ) *' Frig 6" 3852 ,( the Development Agenda )
% BB RN S 2 JETH - WIPO f & e T 43 Rt 2 - 113 2005 £EAY
K& R EEYAT F R4 A 55 - 2005 SRRy &t - #XE7AHY "B £, (GroupB) *
FI5E ~ JERHEE PRI ke T WIPO [Hi¥ & R HEARVARRE - B SEEEEZRE]f WIPO A JE
Z IR S IREAE » (H AR R WIPO JEZ PR M 28 i RE - 280 B £EE IRl Ry fE R
A S R ARIRE R - M PS8 h R R IR BT AR SR RIom s s S e LB ] - S AR
BLEOm S e BB B - FREE S Rylih & B o SOPARR Y WIPO B2 sk & B P o BE Y 2 R ]
i o 2005 FHYE R IFAABIRE 5 - EEE A L3 P EIR TR AT — 25 E5k -

85

S 2 AR R R S AR S N A R S R - A R S R B
1o WIPO $SFRTERAVIER ~ RHs Rdhinhibd (know-how) HUEREFIRIIGENGERT - 55
ZREREEMEEARS A ZEHE > AR REAIHAZE (public interest) HYTE: - {H
WIPO Ky 3l 2HE 7 ASEAZRHY I - M5 £ S AR LS fERE TR AT
FIRHR SRR T REdm » RILZEK WIPO WM AR 2 S B e ME B - IR 7
5 K ALTT B P AL G R - 28 2 A5 WIPO fEfe s 2 i e AR RS » i
Ffr A St R AHIBR 58 T B AR B P9 R SR ) B s A 2 e fg - ©°

WIPO pyl& 2 Z: 52 (the Provisional Committee on Proposals Related to a WIPO
Development Agenda ,PCDA ) £ 2006 £E = > H P FCE& - 7R [FIf S/ B 4 R R

" TRIPS Art. 68.

8 Chon, supra note 68, at 2844-2848.

81 The total fourteen countries Group comprises Argentina, Bolivia, Brazil, Cuba, Dominican Republic, Ecuador,
Egypt, Iran, Kenya, Peru, Sierra Leone, South Africa, Tanzania and Venezuela.

82 Press Release 397, WIPO (Oct. 5, 2004), available at
www.wipo.int/edocs/prdocs/en/2004/wipo_pr_2004_397.html.

% The United Kingdom along with the U.S., Canada, Australia, Japan, Switzerland, and other wealthy OECD
countries are known as “Group B.” See, e.g., Posting of Isabelle Scherer to Intellectual Property Watch,
http://www.ip-watch.org/weblog/index.php?p=3 (last visited Feb. 2, 2012).

8 Chon, supra note 68, at 2839-2840.

% 1d., at 2848.

8 Martin Khor, Developing countries present comprehensive plan to reform WIPO (Apr. 11 2005), available at
http://www.cptech.org/ip/wipo/khor04112005.html.
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BIEHEER > EERERE 100 HAYEHE - BSOS ERIEN R EIENER -« A -

SHmthon T FEF e 44 HAVERENS - SRS B A EAE WIPO giE ¥4l
EZEHYE IR R - 2007 4> 2832 T H N EL WIPO fﬁﬂ@%? = (the Geneva Declaration on
the Future of WIPO ) # - WIPO 1f 2007 fEfyAE - » i T 45 JERA S i » &
BTG T S BT EAE 28 52 | (United Nations Millennium Development Goals ) > 7F
A BfEEr (Cluster A) Hratam | RH IR BNELRE J778 17 (capacity building) HYMIE - /£ B
BrEEEL C BraEpRIERY 00 SR B AT FHAY S5 -

Horr > 55 15 {EEEER Ry
" E SRS
BAEL e EFTEREHY
* B EI AR EHY
* [ MR s AR
B ES B EE - f8 5 WIPO Firg & B BFI1EA 1] 25 18R A (stakeholder ) 7 #iEE -
BFELELTTHIBUN S, (1GO) FIFEEUTAHARAYF 2 R B S Bk 5 LUK »
* WIPO MAE R R RFFHIL |

5 17 {EiER K - T WIPO A& 18 G E AR < BB o - eI B BRI B 2 2 177
JE > Ryl RE S T B 5 R (R I o 2 M -

5521 (R By - T WIPO JEE T TIEIERAY ~ BA ~ SHriimg © (aE#HE -
ST S T B 22 B A (RS R B 2 ARG - FERMETE e/ EEIAT > FE S 2 HaH)
HAERE » RIEET EFER ZSTH ©

=4

B LR T T B PR R A R AR s A T B T A S B AR M B R 4
R o BRSPS S (RS B S ) A E ST WIPO (TR 758 B B =i rE e s T e AU AE
RN PRETARBERR M - S E R 2 B (R - BO0EEGE > DURS TR R
RIRIFRRRHT T REME » WIPO FIHAth B i A HEAR SRR 35 e - ERR A EF iU G EORE
Rk b o WIERZBCEILAEA R B SRR A B A BB Az B |~ WIPO Ry
EURRAHE: - EFR IR E - W IR S e B A S S (F_ERYEE -

87 Provisional Committee on Proposals Related to a World Intellectual Property Organization Development

Agenda, 1st Sess., Geneva, Feb. 20-24, 2006, available at

http://www.wipo.int/edocs/mdocs/mdocs/en/peda_1/pcda_1 www_56972.pdf.

8 See Geneva Declaration on the Future of World Intellectual Property Organization, available at
http://www.cptech.org/ip/wipo/futureofwipodeclaration.pdf.

8 See The 45 Adopted Recommendations under the WIPO Development Agenda, available at

http://www.wipo.int/ip-development/en/agenda/recommendations.html.
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1.2.5 BT EEME =M EEATHEZ R5E

Frg& PEIZANIA WTO (i€ TRIPS fifiE » A5 S E Ry 1AM > TTHEH
FIBG & b B T ADINET « sASCZERGY - A 2%l =

1.2.5.1 SEYHT I IREAEAS S

BRI R S R T B Ry ASEIERERTRE - 18453 Hger L
B 1000 1 A SER FAHERNS + HLof R 9096 B LR ISIBEAEIS + MAEIE - o
I B RIE 2 TR » RIELIEIESS BRI RS - 95 WHO Sl Sl
SR ST TS (8 2000 £E—Eef - 4945 300 H ASERVE RS - B 80
06 FE (LA RIS AL -

IRt — LR (S R A S =0y < UL EAEIEMNEUS BRI - A —24
RS E ERE AL LEYIR S - MFTEe kit 2 &f —EERYE
1 > A0SR By 1 GBS M S LM (U 5 R R (AR SR - PR SRR B R AR
FATIREREZ T » Gl Ry e HE R o e EAIMETTE - A DUEEFASR IR BURF AR A
R ] SIERERS IS A EEEY) - ZER TV S At IRIE BN S A ~ ARETRIER 2
2% > SHICEZERIIR EES 3582 et - ARERAERN - HE - HREE - B4
EME R BUSE N B e I BUBEEDRL - 3 B AR LS A C IR SR 2 2 ey - 25
PYIE BB A LA EEY) > DU Rt B BN RS 2 ] 177 o A (PR (B RS HUS L o 4 e
BN AR RN RS UG SR e R 2L o

S SRR TR DR AR (ERS HUG 0 245V (essential drugs ) - (R EEEEYH )AL
EINE 2 FVE S R AR ORI AR T EER 15 BUE - RBUTEGARE
AR EL R s s B - DVRECHBFTEE T SRAIRRE | 2 B - fREE TRIPS e ZME
WTO & 8 ZWEVAHE - REEMNEAFBGHERA TS = NS HEBEREE
> {EIERFS TRIPS A 5 31 FRENEMF A2 - TRIPS {255 31 RIRT HHEs A LA

T EER AR BRI AR AR T HEIRE ) NEREER - TR
PR > M4 TR LS Wt 4 - 8 TRIPS fpE s 31 R(b)FERA BN AT

O MR TWTO TRIPS {68 S BRI B /0 SLqg e > FRE R AR > BURTE S Tam > 58 78 10
H 273 (2004) -
ORI B R RO BN R 2 AT o RV EERE - 55 74309 > 19 (2005) -
Zz fﬁfﬁi’& r\?i\iTO BEV FERECRGE B I (R R SRS, | (AR GwEE - 55 31 (2003) -
r.
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X NEE ((national emergency ) =" Ho s E 28 P15 ( other circumstances of extreme
urgency ) BRR/A %5 JEEAI(E A (public non-commercial use ) » AR AT T Ryh 2 -
MRS R (EORE - e b E DL E S BN TR A E - %

SRR R b o B S BIRE B R B R (R A B s A 2 g i e 225
8 0 BPECASS B WETaw » WTO 38R 7 itia e =5 DURBE L - HEEREOP K
WTO & & m] &% 58 i3 8 1 15 R ) s 8BRS R B 8 i FR R R - WTO W oy
2% 2003 - 8 H 30 HIRMHIEHIRES @ (FETHIEH R E S5 6 B2k
( Implementation of Paragraph 6 of the Doha Declaration on the TRIPS Agreement and
Public Health) - B[I TRIPS {7 7E 55 31 (iR (NAGRHIFAE LA BRI N T35 B £ 2 IR - 1£

RREMRIE MR8 ¢ A3 TRIPS fAEsh 31 (R (N fE e 2 iy EARAE 7 DA% - DL
PR EEEAHE - £ TRIPS fERSEMREIER] & & BFHRIBAHRRT > (H155H# P E
At e 28 S BB LB ~ iSSP 2 E R g i

FEMISEE T KA S E R R B A gE b s B M > (HtUKRE =
WA E RE L AL RE 2 R » N EARTY S I (E B FERYIREE » % WTO sl B A (RaE AR (R
HYRER » CH R (e LS EE AR - S8 g BRI R RER Y RER AR E s
ERVE R - AL H HPUE S E AR R R AR AR - JRE TRIPS fi A FEHRR
B BRI R GEYI IS B e A e A TR AR AU A M

FiIFE TRIPS f5E Z7AMIZERE » S RERE IR BPR ] (e s B S8 ST H 2 B
J& - 2005 4= 12 H 6 [H WTO & B B ZERHE— D ik - " #THEIE TRIPS fiE Bilndt
WEE S/ EAER ) WG TRIPS 55 31bis 5 » (B2 ASRHFAEA A2 E I TIEAY
S T RBER TRIPS {2 BAGIRSL - BLIERUEENE Bl g8y WTO T g
(HEEE R AR B — 2RI BRI B ZR A P S B S A PR 5P T A4 SEH
I > BRI Ry N R Ry i SR BN ST B e 2 BRI B E RN EH B T

% Article 31(b) of the TRIPS Agreement sets forth preconditions to the granting of a compulsory license. These

are:
“such use may only be permitted if, prior to such use, the proposed user has made efforts to obtain
authorizationfrom the right holder on reasonable commercial terms and conditions and that such efforts
have not been successful within a reasonable period of time. This rajuirement may be waived by a Member
in the case of a national emergency or other circumstances of extreme urgency or in cases of public
non-commercial use. In situations of national emergency or other circumstances of extreme urgency, the
right holder shall, nevertheless, be notified as soon as reasonably practicable. In the case of public
non-commercial use, where the government or contractor, without making a patent search, knows or has
demonstrable grounds to know that a valid patent is or will be used by or for the government, the right
holder shall be informed promptly.”

% TRIPS Art.31(f)
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FEMEVTE AR » SO E MEEEI 5 B IR A E TR T EL IR
MBH S PR ZEM IS E S REAE AR 2 IR -

1.2.5.2 HEFEEM AR Z W0

RIEELORTSC ATl —f% > Bs IR UL T KB N E I E R AR > BN T
EYNE R E BRI, AAME B R i — (e i T B 5 B e T B R VRS S
4 SR EREEERE TS RE SIRIERT T - A > FDI HPSEAN D IRIERE R
FH A% (technology transfer ) » BEZAKLELERIRET Rt = B B AR MEAR B Ageete » BT
BEHO—3 FDIHYRA > A FIHBHEE tH B © 2RI SRR o B T A AR At
T FDI AR (RIERR - ARG IR & S EE AR e pl & (L1 PR3 h B
BEREBIMIESIEE - P SRV EEREE 18 RS eHREhE
FABE - EEAATRERNE RS T R E A T8

TEBIRE B B B T FSs th B S B R AR 43 R E RN 478 - 72
1970 FACHT - BREIREY 350 ERYEAH » B B At 2 FAIE(NS 1% @ E5HH%E
B A AT ) i B E S E R IR A TS - ¥ S TEE R - f&T
B AV CAZ AL A PG R EHY 1% » HHE P ARER S AL BNtz —
BEZARE B 90%HSNER B (R A AE B 28 TP BRI SR Ay A EERR e h s I - P HAth &Rl RIS
£ 1997 £ 2 2004 F [t » ThH % B AV RER] A JERS 5 55 B4 /5 ( the United States Patent
and Trademark Office, USPTO ) % AERYEFI#E & LA » MAREFER ~ HA R AEEIAIRER]
B K - 2 B EAth B SR A RE R AL 7% » T SY%rY SR 1E FH re % Ko & R REA
INCiE: 2=

LA YR rT DA - FDI B OB (R B SR e REAR i = A B - (B2
BRI S ZH - ATREIE TR (R - SR £ B ERIET T WTO 55
ik TRIPS fEE R B > & AME R 5 AR 2 VBB E T B A H R 1
> ZRif0 H AT BER IR B R PR - W R — B H SR B A A A e
AR BRARAERY B AR RE AR SRRV £ - SIHBIPR PRATAR SRR I = i ELREHTUR
FRAER B SE P EIZ AR 2 2271 ~ Z5(E 2 e - BRSO AR HIARE I -

* SRAARHSCE By -

% Deere-Birkbeck, The Pre-TRIPS Context, at 7.

% Cecilia Oh, The Health Crisis In Developing Countries, available at
http://www.twnside.org.sg/title/twr131a.htm (last visited July 2, 2012).

% Kenneth C. Shadlen, Intellectual Property, Trade, and Development: Can Foes be Friends?, 13 Global
Governance 171, 173 (2007).
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1253 EREMZETT 2R

[ 8% T S AL T S B PR S EE R R SR e A BT T Z BT - A 2 AR 2 5%
TS E N B R SRR IR AR - HL R B S a e FRERVRE TN IR » w2 B
TTEUSHISELESAIIRA - 4 ACTA [ —#rElbs e HiB% - BREE Bl R 5 2 R
AR T B A2 5 7 BRI = MOt T B A AT IR A e e B 2 I L T B 17K
R BLVEREZ AL EIZAVERE - B EEH - BAFE - SRR EESHZEREIANAYA]
HTHS 2 Al 2 5] TRIPS BLAHRABINE e (1§84 - B % PRI AR At A A
[F - AREEA T —REER ) (one-size-fit-all) FEAEEI—HIAMHEEH] - TRIPS fiEHRAR
SRR BRSNS B R E AR BiZ] T 4R Cuniversal) - [fiiEhs
Y FIAE R BB R B A A - 1

1.2.5.4 TLAARREREAIRE LKRRE =

R ERER T AIEE(E ) (harmonization ) FH 52245 2 BB FRATEC T E I HIE -
FEENEEV EEEENETRE S e AR e ENE R CEERILTEZR ) B
M e —BUIR SR - EEAEEFE 301 kBRI - (5 SR A B SR B S R KA e i
—8 > AAMBCRAI N2 SR - EEFIEEE NERt A B S 5 € (Free Trade
Agreements, FTA) Hifq T ¥ B E I ZEAE SR A (ra - U IB 5 AR F2ELISEET -
B~ HASE =B R TAIRIEREOE R - Bl R BR%ET TarZ HHE S HE -
an B2 BEBH 3% R BV ILA B L T e TRIPS (NASFTaE THYR EkE4E ( TRIPS-plus »
=it T8 TRIPS f3E )

FTA HYEH a] 32— 500 48 T B i i & 5 A 1L AV REH 8 2 B R i Y
2 o 28000 > sk ERAEG AR RE HYFA S8 T Bl S E S A T A T B EGEHVERI SR
ST IS T IR - TR SUBREE Ry e R R bR th B SR S A GATT fil o B A B 2
BT 1 BRE  BR FEE B AR ST e 1 R IR BB R B S S A R

1% Ppeter Drahos, BITS and BIPS: Bilateralism in Intellectual Property, 4 J. OF WORLD INTELL.L PROP. 791, 803

(2008)

1% Susan K. Sell, The Global IP Upward Ratchet, Anti-Counterfeiting and Piracy Enforcement Efforts: The
State of Play 12 (1Qsensato, Occasional Paper No. 1, 2008), available at
http://www.igsensato.org/wpcontent/uploads/Sell IP_Enforcement State of Play-OPs 1 June 2008.pdf

192" Keith Aoki, Neocolonialism, Anticommons Property, and Biopiracy in the (Not-So-Brave) New World Order
of International Intellectual Property Protection, 6 IND. J. GLOBAL LEGAL STUD. 11, 20 (1998).

103 Ruth L. Gana, The Myth of Development, The Progress of Rights: Human Rights to Intellectual Property and
Development, 18 LAW & PoL'y 315, 334-335 (1996).

194 Dirk De Biévre & Lars Thomann, Forum Shopping in the Global Intellectual Property Rights Regime,
(Arbeitspapiere - Mannheimer Zentrum fur Européische Sozialforschung Working Paper No. 13, 2010) at 7,
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TRIPS {2 MFE > AHAHIEE WTO S S A IRy i AEr - (RS REes b

R AEMERRR LR AR - 11 1980 FE(RDATS - FESEEIN R T B S
{EZ T > EER AN IR S AR SRR UK - WA R ke
P 8 o [ 52 K R B B 2 DRI A T PR L A5 BRI =

Y|

= ~BgY BRre TRIPS: éf&.ﬁ,‘%‘ﬁ

HHIRER TRIPS @ Elpi&s R B #HI i R 2 AR - BN E A%
TR » TR HEE £ PRI A SR B S T 4 - T TR
s LN SN, 1 TWTO e (Rl B\ S e St | 1

" TRIPS {7 78 BiLo\ L (e P st s B A 5 B2 2 THREBURIFR | %~ T WTO TRIPS {75
R EEEL B\ SRR RO R E R ) Y - P ORI RE IR S PSR
SEYPTFATRE > DU DABEFIRE R s b REAE Rofi i SUE B B VRIS - HLqthBA U &8
o B 5 B B B R S A B M AT 822 » LM AR AR R (R SUR RS
Bk o CREEE thE BRI TRIPS B GATT ZHERINSE [ ARREfmE - A st
TRIPS £ GATT S5 &irh By MERBE A M REIR T By Rk 2 A -

BRSSO 5T AR B M = B SSRGS AR T = > &I R

available at http:// www.mzes.uni-mannheim.de/publications/wp/wp-132.pdf.

105 PETER DRAHOS, EXPANDING INTELLECTUAL PROPERTY'S EMPIRE: THE ROLE OF FTAS 55 (2003), available at
http://ictsd.net/downloads/2008/08/drahos-fta-2003-en.pdf.

1%871d., at 8.

107 CAROLYN DEERE-BIRKBECK, THE IMPLEMENTATION GAME: THE TRIPS AGREEMENT AND THE GLOBAL
POLITICS OF INTELLECTUAL PROPERTY REFORM IN DEVELOPING COUNTRIES 99 (Oxford University Press, USA
2007).

108 peksrns - T DR e B G L B S TSR 0 BT IERER AT > 55U (2002) -

9 fEg sk o miEEE 92 -

U0 E i o T4 TRIPS 178 BN Bl Bt s R TR FIPI R > TIRE BLRIR | RIEDEE T » B—%
(2004 ) -

Wbk E 0 Bi#EEE 90

W2 H AR I E 2% 2 B SRR B - T EE WTO BREBEEUR SR IR M A — S K it
BFUEIE | > RHEOAERBEN > 55 16 & (2004) : #EhZ7 - T B8 i EECHIR BT E | » AT ElsE

EEMTERZE H T > 5 66 HH (2004 )5 25 - T WTO A\ H{dE g BB HI R R « TR IRERERI 0 o p B E S o

WTO &7 > 55 11 #f (2004 ) ; SufEfE ~ B T & - T (e REBR /AR R B AR H IR E I | RHEDAER
BT > 55 17 4 (2005) »

B SRS RN T IREIEEETE EEET | REROEEETE - 50U (2007) ; BEIEEES o R RIEE

GV AT BRET 0 H BUAER L > 55 143 fl (2007) -

W 2 S RBAF T - T TRIPS 32 2 BIIME—LUREERI BISMEE R s | BOROEERE 3 - 55 107 HA
(2008) : fii&2E - TWTO & B3%E B ESE IR © DIMEANGREE AL ik R I oy i RF
CD-R HFFFEiEHE TRIPS AU | - EAEE R - 55 39 B =411 (2010) - SSEINEERIEE
T2 GATT N Rk Pl N\ LB 8 > FIAMGER 2 R FE T AsE SR O - T £ EMEE L oEE—Fm WTO

INFLEEGIMEER > EREE TS 0 5 36 B HH (2006) -
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ITAESERR B T R (R« B PR R B B 5 s e B, O IE R
RS T B R B E B S B S AN S A EE - BIVIRTE RS AR AR, > LIt e
4 B S B 5 S s R SR e — TR B R HISE R BN T DU 5 TR A
TR R SRR — DL B 5 A B, YORESRSEER GATT 1994 B thfyEg L
#5122 > (BN Ey TRIPS 15 i IR 28 b B R A A Bl LA A PR - TR FE L WTO %
BRI B RS S N TR N SR RE R S
DURS TEFRER A RIS E AT 08 - 1

FH R S e 2 Ry — BRI Bl SCE A 3 LLS=5 55U
R ABEARIRIESZSEEN S - B 2 BONT St RN — B2 - K
AT ISR E B R G R ERAYRFE SURREIRE o3 Ry VAR > 73 il R L A2 B
A~ E R ~ JAERZ TR - BREEm AL A o SRR SR A AR
sl & TRIPS 170 A AR KU 1738 5 - &R B R E A —ERE Tzl 57 %
SRNERERF ERVRTFE T E - SESR T AERRES] - LOBBHE, B T DURERIRER A TR
IR ERERET R - R TEAVEEY EERE | AUEAZBHRE) - AERZTE
FAEER TR 2 BIFSEF R 28 (interplay) Z3R52 > gL % TeAs fl SRR Al
g o RSP EIRE E AT PALULIE B ol T8, - BEEm izl < it THY R ARL A
ErPEE ERENAEC A RHERE - BRI EILE A G — -

AammtoCEINE » S NE MR RE - A - SEDIESE > BEAoUE
TEtN R B AT SEoa 2 BT S R R Z s T LIRS 2 el -

1.3.1 KoL AEEmH  (Classical Legal Criticism Works )

FERRET R RV RS S B R B R Y8 20 i Jerome H. Reichman #5378
Ruth L. Okediji Az - it DIFE S o BUZ AL B R S MG 2 TP AT HE AT A
At H ERIERZ B S P B (E Ry e T8 - FRBHSE TP IS E AT HEBh FL Bt -
Reichman ZdZ W) 4afE S Bl & SECA R BN 2 RRE Sl ARG 2R s B iR S e

NS bR R ERRT AEME S (R ¢ BEES TR BT BRSNS 2 ESR B o BT T IE R R RS
(2008) -

U g DI 5 TR R S A A I — D ERE 5E B BUAKELE RIS LR
X (1993) -

W ORiERE o H 42-45 -

M8 HidERE 0 H 175 -
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EE RIS S A FIFR VB S 585 25 3 5+t 3 L ST RE - Y Okediji 2R H 37
3% T35 (Neo-bilateralism ) | #5585 E B/ E#ERCH T - HEREBRE T B % B2 AV
% - "Frederick M. Abbott 2% 1] LU IR LA TR AT R 1Lk R SRk b 92 Ay Bl > — 2
AT Z AR E 222 Carlos A. Primo Braga ¥ /721075 &8 A fE BUR BB HUL
122 o Abbott 2% 5 R AR E RIS H S 5 e S s TP B ATRE IS AT, > T
LORHE SRS R R & o Abbott HPzl H T am 1 S HH RN E F B BRI S E Y
RS EESTER AR o PRI L SR S A B S AT Carlos
M. Correa fJ2/E - 1

RS R E M S AP VRS2 ERIE i Daniel J. Gervais ZXH7# %
TRIPS #{5E 52 20152 » 32 HEE DU SEHIBRZATE R « ZE(ERIL T TRIPS {FSCHY
EEAIE AR S ~ R R 2 RS~ ERAE R R - RS T TRIPS
HR IR EN R AR S R o] gEE A 2 22 - DL Carolyn Deere-Birkbeck ¥fj%
SRR EERERS 2P AR S HIBT5E 2 - Deere-Birkbeck iR By S BRI EEREA
T GBUETERETEL - NI AR EEERER 1995 £ LIEZ 2007 FEHEEER >
sEHBA S R RAE 2R B E R s R = ER Y EAE - 78 TRIPS filE AV T8
M - VAR e e e 2 R (R B N IR GR fr » TR 48 35 R DS -
BT SR -

19 Jerome H. Reichman, Universal Minimum Standards of Intellectual Property Protection under the TRIPS
Component of the WTO Agreement, 29 INT'L L. 345 (1995); Jerome H. Reichman, From Free Riders to Fair
Followers: Global Competition Under the TRIPS Agreement, 29 N.Y.U. J. INT'LL. & PoL. 11, 24 (1996-1997);
Jerome H. Reichman, Bargaining Around the TRIPS Agreement: The Case for Ongoing Public-Private Initiatives
to Facilitate Worldwide Intellectual Property Transactions, 9 DUKE J. COMP. & INT'L L. 11, 24 (1998-1999);
Jerome H. Reichman, The TRIPS Agreement Comes of Age: Conflict or Cooperation with the Developing
Countries?, 32 CASE W. ReS. J. INT’L L. 441, 458-59, 461 (2000).

120 gee Ruth L. Okediji, Back to Bilateralism? Pendulum Swings in International Intellectual Property
Protection, 1 U. OTAWA L. & TECH. J. 125, 131-132 (2003-2004).

121 See Frederick M. Abbott, Protecting First World Assets in the Third World: Intellectual Property
Negotiations in the GATT Multilateral Framework, 22 VAND. J. TRANSNAT'L L. 689 (1989).

122 primo Braga, supra note 22.

123 gSee e.g. Frederick M. Abbott, The TRIPS-Legality of Measures Taken to Address Public Health Crises: A
Synopsis, 7 WIDENER L. SYMP. J. 71 (2001); Frederick M. Abbott, The WTO Medicines Decision: World
Pharmaceutical Trade and the Protection of Public Health, 99 Am. J. INT’L L. 317 (2005).

124 see e.g. Carlos M. Correa, Bilateralism in Intellectual Property: Defeating the WTO System for Access to
Medicines, 36 CASE W. RES. J. INT'L L. 79 (2004). Carlos M. Correa, The Politics and Practicalities of a
Disclosure of Origin Obligation (Quaker United Nations Office, Occasional Paper No. 16, 2005).

125 DANIEL J. GERVAIS, THE TRIPS AGREEMENT: DRAFTING HISTORY AND ANALYSIS (Sweet & Maxwell 2008).
126 DEERE-BIRKBECK, supra note 107.

?7 See e.g. Ruth L. Gana, Prospects for Developing Countries under the TRIPS Agreement, 29 VAND. J.
TRANSNAT'L L. 735 (1996); Pamela Samuelson, The U.S. Digital Agenda at WIPO, 37 VA. J. INT'L L. 369 (1997);
Graeme B. Dinwoodie & Rochelle C. Dreyfuss, TRIPS and the Dynamics of Intellectual Property Lawmaking,
36 CASE W. REs. J. INT'L L. 95 (2004); Rochelle C. Dreyfuss, TRIPS-Round II: Should Users Strike Back?, 71 U.
CHI. L. REV. 21 (2004); Graeme B. Dinwoodie, The International Intellectual Property Law System: New Actors,
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13.2 &RBHIFUR

{EREERE 1990 FAHVEUR H LB I Bl o 8 B At TR a2 [H
HFEELED o &R FRBZA TRV » ISR ERVETE R AARE - IrEH I EEHE H
TG FrRE TS - BHE S - AIAZIRENVEARRE) - 20 KEtkRaealiE
RANHIIEE ~ BUE ~ MIEORETH 2 o SREP R B B E R FERREUFEIRE S ~ Hilld
/IME > BYERRE T fEBURIYFTREE R/ © BB R e S frag i dE Bl FDI RE)
HIBH % © POHE AR A AR SR ER R FE SRR AL IEITE B S0 1R AL TR R BTS2 SRR IR A
T ANEAEG Z02 & S S RICE PR 2 R - RS AHIITE L - S AE BRI 22 EHE William
D. Nordhaus 7> 1969 458 pHIIFE - Nordhaus 52 Ryi 58 S50 A Pra€ I ik & 2 1B 5
BHREFE (marginal dynamic benefit ) FiifSEBLEREFRERCEE (marginal static efficiency )
TS - 1

KPRERRR T SRR 92 7775 B DA BRSO B R A B EE R oK e & E
TEOREITM - TSRS 2. 2804% Gene M. Grossman Bl RERH AU 2 88%
Edwin L.-C. Lai IR 52 & 2 EE R I - AR A (1 & ERIBT 2 O ch i R RE S s B A B
B EMEEILTT TR IRESETF . 7 o MFReE LTI AV AE T 5
F By SR a TSR » SIS EIATAE R R AL H B 5 Sl (R U S A R - A
EREEMEERAME L E2REEVERREEERE S - BNy E
FI {15 B Z AR i 2 L T B R A e b frpek - & DARA 5 B Z I i (F R R (E
{EIEF RIS AGA] - 12

T8 EE I A MESHIEAH FT EE A kR Suzanne Scotchmer Z RIIF T 1 488 oA
By e s TAEE(E, (harmonization) *P*fEE G2 - Scotchmer 2% LL T Biff%
EEE  (ERVIAEL e 2 E R BT BIR B S 38 B ER Ao e 1 1Y & i
AT » B EFE AR LY 7 SR B NS R E I EE AR IR - DU RS SR

New Institutions, New Sources, 10 INTELLECTUAL PROPERTY L. REV. 205 (2006); Margaret Chon, Intellectual
Property and the Development Divide, 27 CARDOZO L. REv. 2821 (2006); Peter K. Yu, A Tale of Two
Development Agendas, 35 OHIO N.U. L. ReV. 465 (2009).

U SRIAMERE -

129 gee generally WILLIAM D. NORDHAUS, INVENTION, GROWTH, AND WELFARE: A THEORETICAL TREATMENT OF
TECHNOLOGICAL CHANGE (Cambridge MA: MIT Press 1969).

130 Gene M. Grossman & Edwin L. C. Lai, International Protection of Intellectual Property, 94 Am. Econ. Rev.
1635 (2004).

31 See Id., at 1636.

%2 See Id., at 1637.

1 IR B R Bk (15 & BN R A R TR - e AR ER CGaRRIth
BI%Z) B - Mm— RS -
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SHEENIINERER (spillovers) #[H1E)7EIR F-r - *2Aif Scotchmer Al K fe
GO TR EHET > ARSI FESEAVEIP R - FrigiIREN " BUR &S ) IS
Rl AR -

MR HA R LSRR {F H B R A AR - TS A e H T firhs » HRTTEE
WIPO HYKREL AR Keith E. Maskus Fe bt e FIl U [Rrfe S5 A (5] e R Y AR -
Maskus S AE ( EFERfA A REER T A0 ) —F P fEss -

ClE A AT T 0 RSO L AR T g R A ek o AT E R A R A (F ey
RAsdELGgaEI I PN B2 FERDTEMARRERE LT BRS
RGHAIE R EELFEM AR REGRE RIS BRI EL 7]
Gl g e AR A AR Rk LA e

1.3.3 £RERELITTFE (Global Legal Pluralism)

FEETTER ~ TRERER T BLEIEOAAERREY T AR EZIT TR | SBIPLZ TSR SRR
AR o VT RBAES T RN SR Ry B R T A BN AR R YL AR
(Hans Kelsen) Firamiithy g7 224G & - INIEE— TS 28 nl s A HAERCICR - MAE
i Ry IR RE © Laurence R. Helfer £ B BRG] T 2 B AR 20T > 52
FyfEfIEEE (regime shifting ) JZBH S T2 o] LIFRHUAY SRS - g o B o] DR Ry
shon 22 WAV AR o - S ELA R B Y B RS R i e - R HD A A
FRpagE BRI AT o B ] DU S RS TP B A Z HHY -

PR E B A R LT S 2 T E B 98 - Helfer 075
RS0 e R 2 N2 A TTARE | (normatively desirable) » 58
PR EL AR e+ SO HE ST T DA BB 8 B T 22 4+ 17T DT
B B E R A B AR AT - Helfer T 3REURFE B mT DUERA T A T
IR R R R R A - ORI T A e SR B P R R RS Y

134 see Suzanne Scotchmer, The Political Economy of Intellectual Property Treaties, 20 J. L. ECON. & ORG. 415
(2004).
1% KEITH E. MASKUS, INTELLECTUAL PROPERTY RIGHTS IN THE GLOBAL ECONOMY (Peterson Institute 2000).
136

Id., at 236.
137 See generally Paul S. Berman, Global Legal Pluralism, 80 S. CAL. L. REv. 1155 (2007).
38 | aurence R. Helfer, Regime Shifting: The TRIPs Agreement and. New Dynamics of International Intellectual
Property Lawmaking, 29 YALE INT'L L.J.1, 56-58 (2004).
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1.3.4 BEgsmal (Skepticism)

B EEHTACR RS EmBRAUSCE NI » ASORH e SEm & TRV E e
EyTAE R AR BRI (mild skepticism ) BEEL A BTE R 7 ( fundamental skepticism ) »
AR A EEV ERFIEAF NS  (HEFFE G mEF  BERERDL S
BEVEMEIEEF L  EBE 2V EE B -

BRIV RS A e e st TS S ER > AMERWElERES - £
FAMER R AE TR (RESIR - 40 A. Samuel Oddi " 25, £ ( TRIPS—H ZRFEREL T 4L
P B EFAVIE A ) — 3P TRIPS [ E#E M RESC it | ANEREAISNT ) HY
SR B T T AR A B AR | o O AR TR RER T R
SR E ZAHER (natural right) (RS9 A TRIPS 8 o » i FL3R BB FIHE 2 — T T 55
(LAY EZRRER > INEEAR AT T IR REIE ) > BIERR AN I B A Z4 - BA2AE
LB AR BI U AE - ZATTT SRR RS 1 AR PR s ~ FIRAK ATRE AR
Hl o M HARMR EReZ T > AFEREEIDE G4 - i HEEIHREORPTSE R AR R
BAR—ERELE -

Keith Aoki RIBKEL TIRZETEBRAEERMS > 5808 T BBV ERE ) —FA4A5kE
ARZINERESN E > BBl AT » TSR AL - 5—REH
AR 2 - EAHIEOR ERvRTE B EFE (Neoliberalism) S5 HFIEALETFT T
LB @i sy » A A SRR IR GATT R OREEE S EE—AL BT PRy A
W RIE AP ISR - I 5 B LR E AR - YR AR T Acki
A B E B T TR A TR B Fy T AEVIER R

( biocolonialism ) » fE2AF A 5 Bl 52 (TR ALY NER A TP 1 B B B e = *°3%0C
B ORI TR N S T i AR -

%9 1d., at 82-83.

140 A Samuel Oddi, TRIPS-Natural Rights and a "Polite Form of Economic Imperialism"”, 29 VAND. J.
TRANSNAT'L L. 415, 470 (1996).

SRR E S

2 1d., at 438-430.

143 Keith Aoki, supra note 102, at 13-17.

4 1d., at 16-18.

5 1d., at 52.

146 Lo A s L e
SRR RS2 BB -
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R ERBEEMERTSAFAENLE » HEFEFEEFami - o Peter Drahos 2
#27EE John Braithwaite fEFF &Y (BT © SEEARIBREOR 2 ) —EY
{EIEHE TRIPS {57 7E #ra T BV EFERRLG S5 AR G i B B S 12 S5 55 B B R 15, FE A RE Y
MR ESEA SR 2 R ORa g i T P S afay el - 8 T H BT i
WIS - BRSO N ARA ERPTARENY T 3R > H195 T (BB
FETE AR RARY HE A EA28E /T - TRIPS fhE & > Drahos 5% Al 2 fE s 1 B 21T
HEITE GBI TR RN AR RIRESHIER T AT M RS T B B A EN ERE LAY
Fl%5 - *°Drahos 2z b S gaiA EEEBEA TR - BE ARSI A B AR 2R B A RS
sRAVHENTE /7 (negative rights ) » (HEE HASH EREINEA -0t A\ 1T Ry RE R =] -
TZEZ FIH] - 1%

RN e I A e ) B A B EERE TR & 14 > 40 Adam D. Moore 5 Hi R 5 £
RS 2 H K BN EE R E LAV ER (utilitarianism) B 4E - V2R ISRE
A EZEBLEEAMER - TR AMEN - 25 7] B & BIE BT Ehitkry R 2
e R I FEREDE M M R SRS AT 2 %1 Adam D. Moore 38 B ERAHYSEER 2R
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% Carolyn Deere-Birkbeck, The pre-TRIPS context for developing country perspectives on intellectual property
in the WTO: Setting the Context, at 1-2 (2009), available at

http://papers.ssrn.com/sol3/papers.cfm?abstract id=1405430 [hereinafter Deere-Birkbeck, The Pre-TRIPS
Context,].
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Id., at 2.

Gervais, From the Very Old and the Very New, at 936.

Paris Convention for the Protection of Industrial Property, 828 U.N.T.S. 305(Mar. 20, 1883).

Berne Convention for the Protection of Literary and Artistic Works, 828 U.N.T.S. 221(Sept. 9, 1886).

BIRPI is an acronym for “le Bureaux Internationaux Réunis pour la Protection de la Propriété Intellectuelle”
(French for "United International Bureaux for the Protection of Intellectual Property).

10" Acronym for World Intellectual Property Organization

1 Deere-Birkbeck, The Pre-TRIPS Context, at 3.

12 Gervais, From the Very Old and the Very New, at 938.
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60 % 70 FEABAE PEIZ VB Z SR S E RIS 8 - Brgs 85 E i Y
FEBUEL - 1962 F-88 H A ABIFME 2 s i LI RN LS Z T NS A RS (the
African and Malagasy Patent Rights Authority, OAMPI ) » 24X yEYE 1% 57 44 By I & 2y 25
AT EERE4H 4% (the African Regional Intellectual Property Organization, ARIPO ) » F S5 & FH#j
B B A FaEnyEE R E RN (genetic resources ) Ei{E4ftA1E8 (traditional knowledge ) {#
HETE) o CEMRER(CEEGE - I T BN R S S SRR T T
stciz ) (the ‘reformist’ agenda) - i~ 1970 £ - GUFREAF] ~ EH@Eboy - BeAl4End ~ JOIRZ
FAEIENITER 225017 T 22/ Es 24 58703 | (The Andean Community’s Decision 24 ) »
HEE L — R BLONE] B R B HHEANV A - pefftEae MRS - 2ol @il 25 (- 25t
RER 7 BUR B B R B B S P4 A T T o BN BRI B R AR Z B
» SEHIEHI RIS WK B B EEN AR AT EhE £ 48 » H 90%H B FIRE Fyd Nekl A ik
B RSN A E I T S HH R RE TR - Fo2AE 1970 FEIEZIE T EANE -
SRR IRH BN SRR K  48HGITT = » 1970 T UBH S 1 BIRMILE R 2 /e A S H B I 1
AT LUET BRI MEF AW ORGE - G EFR T =240 - (E R DR R e
g~ AFGEAT LR - EHUS S R FOR SRR I S R T - P

2.1.1.3 £ERMEIReERFHA

1967 4 » fFHF{EEFEREEYMC sk (the Stockholm Diplomatic Conference ) 1 » &
S5 BIRPI 58 i By i R 2R B e i 2 H 25 ( World Intellectual Property Organization,
WIPO) - 1974 -l EIEE WIPO Z5] 157 » ( WIPO Rl Ml B 7y St - HHEVAE
7 THEEEEM ERE 2 (R o (B TEEMREARHREE DRSO ~ 1+1g > DUESUL
S5 ) - 22 1980 AT aiHhIE B R A BHAGIIA WIPO #5% - 1968 F5H1A » #IEEER
HEALYIMNERT & BEEHTESFf R R T T &% (the Stockholm Revision Conference of
1968 ) » G FET T HTRARIE R SMARALY « MEAARTHARIE R AL ARITFTAR A HY RS
A5G 0 {H 2 1994 4 TRIPS 7 E % s 11855 TRIPS fi 2 ArEU -

£ 1970 FEAHF - B T ERINERER AR AN - SHE— 25 ER#
BUZE LGSR HIEST > 28T R FEREA A R R P& B w8/ WIPO (T34 Je - 1980
AT - B T R EIEE WIPO tha i (KA CREERLE - IsRmbIR = - 3
IIFEEEFIIMERFR - DURAERR S 2 T AUS B 2 2 R — 2 S EET - EARE S T IS

13 See African Regional Intellectual Property Organization, available at http://www.aripo.org/.
4 Deere-Birkbeck, The Pre-TRIPS Context, at 4-5.
* 1d., at 5.
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ST R [EI R SRR EE RE R > SR HEE R - ®'WIPO #ii{T A& ( Director General ) #2
i HEERANAII AT (complementary agreement ) » DL S BRI FE AR & > 672 1991
BT AFEE  [HEXEIENARAFRTEEE -

i

e A E S (Punta del Este Declaration ) ‘& 515 » SE{ERHE 7 H5 E amfHE
IR HLNEE > Y{EAE 1990 FE1%AY GATT [El&skHIh » 25 - B - HBItAST I 2B E Lt
PR R AR (FRAS IR BT ) - (ReEHIE R Rt i » SEFEEEAIRE -
VERE KPR - 15 R BERSHRS ~ TRRS BRI e S AR IR o BEZRECR B AL -
B 1% TRIPS i fy GATT 1994 Zit € #y—8 77+ i BLFE WTO [T e 72 - K WTO
HE Z B M [ DA Ry S (rule-based ) » [XI[fT TRIPS fif e il fy T 2& BT oF i
AR EEREAR A (EARSIR HA 5 20 581 = » B TRIPS ff EAHRAHY T /e WTO
WHEHEF A REOE R E S » Pii4CHE S e EHIAEE - SRSkt 20 T
SRR E 2 e EE) - BUR T BIMEE BN ARG EAVET ) (dynamics) 2k
MR (FEA L Z iR BRI ) - WIPO 7175 i s il e V&8 - A8 et -0 A - A2k WIPO
AT T EREEAARREY ) (Substantive Patent Law Treaty, SPLT ) Z#il7E - {HE &R
) B R ER  E RE AT AT~ 7 5 e A 25 A I P | AT

Pt

4
T

1% Daniel J. Gervais, The Internationalization of Intellectual Property: New Challenge from the Very Old and the
Very New, 12 FORDHAM INT'L L.J. 929, 942 (2002). [hereinafter Gervais, New Challenge]
17

Id., at 945.
18 See Joost Pauwelyn, The Dog That Barked But Didn't Bite: 15 Years of Intellectual Property, 1 J. INT’L DISP.
REsoL. 389 (2010).
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RIS EREEES R

ERAFRMERAFL

1200s 13 AL ENTAS T Hi4Ri%ES 10 FEAVRRTRE -

1449  FEE4G T HBIEMRS L LR R EA -

1474 BUERTHIE 5 FIVERE -

1624  FEELL "M%, (Statute of Monopolies) Y =45 TR ©

1790  EEHIEFFEEE/EREE -

1791 JEEHIEREANE

1850s  FFEH T ENEZ EAHEA B 2 ERETLE -

1856  E[fEHIEHFNE -

1883 REFELIRAL

1886  KEIFHFEMBAL -

1947  EFIkpZEMRE — — BIREFEE (International Patent Institute ,11B) ¢
SRR L -

1967  WIPO R 1T -

1970  SEEFERIEFETEA SR (Patent Cooperation Treaty ) -

1974  WIPO i Aslisi & B 7 S it 2 — -

1979  EEFEFHIEZE (Bayh-Dole Act) - EFE2 it S HEA I3 HRHY
BRFREIC PAELGRAER -

1986  SRIEEEBEAFES

1994  ZEFE TRIPS -

2001 WTO #ERHIAES -

A EE R

212 EHEEMRREES  MERRNES ?

SR e i 57 A AR B R B A B S EERE DO A B S SR R
dr > A E A ST Eam T L OVIRGS - BELES RSB R & & B —(EES TR SGE -
EEREASIVE SV R T B AR BV R E ) (TRIPS) © ZRif GATT
st A R R AT » RO AR T B S A RCEE
fA%E 5 21 " B SYARARYIE o FEF I o RN SR 5  RRESEE
FEBLETEN AERE TR ) HIUE 7
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2.1.2.1 FESEEREIEN @ RAYpSE (SRR i R

M G ERE TR ) AIRRE R TR B s EIRE E 5 R T M E R

5 JERI B R EE SR 2 I Ry S T AR N 25 B Y 7 i B 7 7 - 1980 A BB R A iP5
(28 1SR AR - R 5 7 B R R A A AT At (MTRdERk E i 2 TR B 234 WIPO 5 BRI 4H 4%
TR SR - BIGHYMEE (Pfizer) REEREEN{T R Edmund Pratt ZH75H SR - (=)
ER L E 57 &2 (Federal Trade Commission, FTC) S EE&RIfE T STHES » 505
WhERE 8 5 B B E RG4S 5 T M N5 PRl - Bl B = P B A TRt - 17
T s SE g HR N RSO Bl o MR I X SERR S5 B 5 3R HIEE = B (the Advisory
Committee on Trade Negotiations, ACTN ) HYELSRIZ il > #FH T sRE i 2 USTR 35
BEURIERE S > Pratt Y77 RESREY /ST ACTN 2 1 - 2 I EmEEm i = smas 2
F:F8/2 5] (Du Pont Corporation) £ IBM fy# %5 John Opel th5R4&TES) - SHE1ERE
1> SEEIFTHE SRR (Clayton Yeutter ) el]%“m Pratt £ Opel fi iz a8 - i H.

o A DU Fi S 5 BV B HEAS S s e % -

HifEsG ~ 1IBM ~ A0 - BARESEAEE L2 TR AENESEEHZE S
(Intellectual Property Committee, IPC ) i~ 1986 4ERRIT » [ ik Fy st #EFRAY B RHET-
FI5EER (Sun) B14g5t (Netscape ) FERHEENETE A SR FEFIMTEEURT - BIE
AW AT > K H WIPO 4H4RATH I & S - 2B ERsE S T R RAE
FOAH&E =~ AL [EIRES - bR T BRIV EEmELE R e (PMA) ERBasR e ey - K
BEIASINEREEM ERZEE (IPC) EFSEEAEM - KB EMERWEN - BHEL
a IBM ~ ¥ GEADREATE - BAHERAE  HFAE ~ RUEEE - ERAEE
° FT A 2 S EACRIPS B B0 SR A R R R AR O PRaE HEAE B AT 4R
FEEUAF RS L — B AR RNRR E ] M CA —E HIEHINY GATT $8 A F REa /1

Ay ERBCHERIE (forum) - 3G HAEH R EEIIA K SE T - R H =Bl HE A
B o PEsE (2R (R BT HERIR B AR » (IR R B E] & 3k

19 See Peter Drahos, Expanding Intellectual Property’s Empire: The Role of FTAs, GRAIN, Nov. 2003, available
at http://www.grain.org/rights_files/drahos-fta-2003-en.pdf (last visited 2012/05/30).

%% See SELL, THE GLOBALIZATION OF IP, at 1-2.

L., at 27.

22 Edmund J. Pratt, Intellectual Property, at

http://www.pfizer.com/pfizer/about_public/mn_about intellectualpropfrm.jsp. Edmund Pratt, Chairman
Emeritus of Pfizer, also stated that, “[t]he committee helped convince U.S. officials that we should take a
tough stance on intellectual property issues, and that led to trade-related intellectual property rights being
included on the GATT agenda[.]” Id.

% See Robert W. Kastenmeier & David Beier, International Trade and Intellectual Property: Promise, Risks,
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EE EERE R A - A AR T AR E B & (L

KEIDANREN ) » FECH T #EHs4 2 (Union of Industrial and Employers' Confederations of
Europe, UNICE ) H77F GATT Z2f% N2 & (5% (Anti-Counterfeiting Code ) FUEFE ©

PSR ) B A 2 B 4k T ANy T =1E5E  (Trilateral Group) *° > 3 T
SR E B h e E IR REREAT) -

FEERH T SREIRAEFIE TRIPS 2Ry B b5t - Sell 585 - AIRFZEHYIEAL
R P AR A > HE PRI REEN MR SRR B A A RSB - 4IRS
BB A RE R BZ 2 H £ EKE A APk (L - I~ S LIEEn
PEZALNEFPII B TRERE © IR 1 FLBE DA (e A — BRIPS M  ER A E RER  (ELSE AL
HPIREE AR TR ~ HARRYRAEFT - INIZERG 7 GATT SHIRE R R i H s B HY 5t
sk o Sell #igke " LU/VHIZ | AR T alem IR B S E T 2REE 5
sV e - REFEHHE RN TS » s RIREHAI T TS EE - E 5.
p—AEfR o ) ¥

1.2.2 Sifotsefgm @ B EE R N E A&

BN G BV B ERE TR ) HYER AT Sm B R R R A R OR T B A SR AR
Fhft5% (research and development, R&D) S REHIEIIL » M1 BAERH 5% B 5 A2 (£
WEREHY THSEEE ) (freeriding) 175" (FaRYAE: » DRI S SURES T oA e S e (R
FERS 2 (strong IPR regime) FIMNBIE#ELE (FDI) MURREARBESS » 500y T 99y Es
MEERECRERG £, (SRS RIS - NI S Ry " J1& | (strength)
KA BIFE N FDI - 1 FDIAYSE A B HE HERH 3% th BUR (OB R - 2001 52 WTO #43%

and Reality, 22 VAND J. TRANSNATL L. 285, 293-300 (1989).

** Drahos, Expanding IP's Empire, at 5.

* Dirk De Biévre & Lars Thomann, Forum Shopping in the Global Intellectual Property Rights Regime 25
(Arbeitspapiere - Mannheimer Zentrum fur Européische Sozialforschung Working papers No.132 2010)
available at http:// www.mzes.uni-mannheim.de/publications/wp/wp-132.pdf.

% 1d., at 33.

%7 See SELL, THE GLOBALIZATION OF IP, 49.

2 THS(EE | (free riding) 1T AT R A L5 T8 » RE MIELIISFIRS - ZAMBHE TS AR
RO EBIRATHI Y - B R ERIT R - nlRE A EmERH - See Mark A. Lemley, Property, Intellectual
Property, and Free Riding, 83 TEX. L. REV. 1031 (2004); Jerome H. Reichman, From Free Riders to Fair
Followers: Global Competition Under the TRIPS Agreement, 29 N.Y.U. J. INT'LL. & PoL. 11 (1997).

2 eg=0 [f@ 5 T IE[AY FDI-IPR E8{% , (FDI-IPR positive relations ) -

While another school of research articulates that the “strength” of this kind of relationship depends on the type of
industry receiving the investment. Generally speaking, high-tech, pharmaceutical and chemical industries
heavily rely on the protection of IPRs. See Beata Smarzynska Javorcik, The Composition of Foreign Direct
Investment and Protection of Intellectual Property Rights: Evidence from Transition Economies, 48 EURO. ECON.
REV. 39 (2004).
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HUFIAE S (the Doha Declaration) 3 Fr &/ 85 — B B LI © T EEHORER
LB HNRIMEERE (FhlE/NEFRE) M T LEREER - BE K TH
HAMVERER - S B EH N S IERIVEERL. ... o B A AR R BRI A
ALE Ol E B E T - Helpman 51 - BEATT 2R P EIZA TEBR(RAVES -
{HR BB E R A TR B R /KR S i 25 1 2R & s B EE LY R Al s
B BHCE AR 2 (RN B AN - Hoekman HIFSHY » 2407 H HEAY
T EEREHE SN ELREREE S - A EMAVET « fi5 e vl SEfE
TR R A IR HEFRPE S - SRR AV IS i > —B1 s T S9AY R et REfE
ReEHE & | Maskus RIFE R T2 Frst Bl 22 2 Bt AR AR 58 Ei EE RE T A PRt os
i HIFREE B T R E BRI th S AR AR -

KomEamts BA B LB IR BUE R T srVE M EREIRER £ AF FDI
D - SER SR R R A SR AR LAV > P ErsEy
sEER B RN T IR GRRINGERCR (spillover effect) - H P AR gl - H9iE
i o ¥ Maskus B4 SRR RESE 5 B 2500 o B IE  3 T] DS R AT & st
AT LA 1Y 75 R RS S B 9 - R B S A RS S S L B 38 R B R - 1B T fy
a2 EanV 2 ER R AT RE - ER RGEHFS TR ARG > E2 A0

% \World Trade Organization, Ministerial Declaration of 14 November 2001, WT/MIN(01)/DEC/1, 41 |.L.M.
746 (2002) available at http://www.wto.org/english/thewto_e/minist_e/min01_e/mindecl_e.htm.

*! Id., paragraph 20 reads:

“Recognizing the case for a multilateral framework to secure transparent, stable and predictable conditions for
long-term cross-border investment, particularly foreign direct investment, that will contribute to the expansion of
trade, and the need for enhanced technical assistance and capacity-building in this area as referred to in
paragraph 21, we agree that negotiations will take place after the Fifth Session of the Ministerial Conference on
the basis of a decision to be taken, by explicit consensus, at that session on modalities of negotiations.”

%2 Elhanan Helpman, Innovation, Imitation, and Intellectual Property Rights, 61 ECONOMETRICA 1247, 1248
(1993).

% See Bernard Hoekman, Focal Points and Multilateral Negotiations on the Contestability of Market (Paper
Written for a Conference, “Quiet Pioneerng: Robert M. Stern and his International Economic Legacy,” Held in
University of Michigan, 1995).

% See Keith Maskus, Intellectual Property Rights And Foreign Direct Investment, (Centre for International
Economic Studies Working Paper No. 22, 2000) available at http://192.43.228.130/cies/papers/0022.pdf; Keith E.
Maskus, The Role of Intellectual Property Rights in Encouraging Foreign Direct Investment and Technology
Transfer, 9 Duke J. Comp. & Int'l L. 109, 118 (1998-1999).

% See Jeong-Yeon Lee and Edwin Mansfield, Intellectual Property Protection and U.S. Foreign Direct
Investment, 78 REVIEW OF ECONOMICS AND STATISTIC 181 (1996). The study used survey and data from 14
developing countries to support a strong FDI-IPR relationship.

% See Id., at 124.(indicating that many of the economic research articles may be methodologically problematic
because of their shortage to capture the incentive afford by a system of laws, regulations, and enforcement in a
virtually meaningful index.) See Carlos A. Primo Braga and Carsten Fink, The Relationship Between Intellectual
Property Rights and Foreign Direct Investment, 9 DUKE. J. COMP. & INT'L L. 163, 177-183 (1998). See also
Edmund W. Kitch, Elementary and Persistent Errors in the Economic Analysis of Intellectual Property, 53 VAND.
L. REv. 1727 (2000).

¥ See Id. , at 121.
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RE LB EBR S B R E A TR > PR R e M EEN SR LR ARE Y — -

BEVEREEEE S LOrE T sEIMEH S - RS SRR TR &R E
B - ZAIMTARSE Maskus BYE R, - S RN S A — By T3R80 - I0H - BEHEH
BRI Ry B REIREAG £ ) T ARHYSNG R AT RE N i e M35 5 - IEARAY NG R
SR BA S B E MY SRR (RSB M S E R SEE - A sm i B AIE A G D)
A 28 FDI A RE 2 DI EEVEHE - it A wI i - SRl piiEs - 5 725k
HIERE[I 48N &) - FDI ARG Ot T RERES MR SR g 0 » R AR RS B2 W ARAE A,
CEFERE o R B A E R A RS -

"SRV EERE (RIERS & ) TIRENER B AR AR 1L B R AV B R T3 0 Hh
PN (AR RV G 22 B HEABAE P A 2 - 3 (B 38 Bl Bl R R TR R s
RFERVEER - 781 - FDI BYSSAI-R o hat sk T EERY | RH S (technology transfer ) -
D& FEm AP S HEBIE AT REEEEEE A B4 EHE - B B4 ZE EHINE - IifE C
EI4HAEH O ZAIMBH SR S AR AR RRAS RS 55 nI RE B IS B E AW R AL BT ES - DL EFrE
PSE SRS A~ B B Z S8 - FHRINEEREA - (R S ARTiSeE - mIge%it A
B Bl & S TR B EEM -

{55 [ S EE BB AR 2T SORE A R B R S FE e (RagEE FDI Y3y
IERE > A —E i gEsE R S FERE R B FDI SN ERR (R " HERRAY
(ambiguous ) = “*ffi FDI HyAIELE AT B AR - “—Hiiy2 THE /P Rk N
Z A G AR B IR AN B (RN 1 - IR - 5]
ﬁﬁ HRE BRSSO S R TRV S E R RS £ A HRERPT

FE VRN TR o (BRI HIEE TR R B P SR SRS SRR A G 2B Y
*EJHEEI’JEE@%’: DB AR IELL T 155 (index) ARBURSTEA FHAEREHIFTIe fHE

% See Id.

% WAYNE ELLWOOD, THE NO-NONSENSE GUIDE TO GLOBALIZATION 61-62, (Verso, 2001) (2001).

0 Keith E. Maskus, How trade-related are intellectual property rights?, 39 J. INT’L ECON. 227 (1995).

1 Economic analysis of IPR often uses a generally accepted framework called
"ownership-location-internalization™ theory. The theory deals with incentives for MNEs to decide to invest
overseas instead of licensing. The foreign country must offer MNEs possessing ownership advantages with
"location advantages" (e.g. low trade, labor or energy costs, low tax burden, low input prices) that make local
production more profitable than exporting. See generally JOHN H. DUNNING, THE INTERNATIONAL ALLOCATION
OF EcoNomIc ACTIVITY (London and Basingstoke: Macmillan 1977).

2 See Peter K. Yu, Intellectual Property, Economic Development, and the China Puzzle, INTELLECTUAL
PROPERTY, TRADE AND DEVELOPMENT: STRATEGIES TO OPTIMIZE ECONOMIC DEVELOPMENT INATRIPS PLUS
ERA173-220, (Oxford University Press, D. J. Gervais eds. 2007), available at
http://papers.ssrn.com/sol3/papers.cfm?abstract id=978301.
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FAREIEIERE - “LIEEAEBEI > ST EREEAEE (claim) FEMEERE THENY
s > (H E 5 SRR A A 5 AR E A DA T3 - S8R SRR SRS [l Ak
HIRFLIREFIREE - (ReEEE (WHEYEESUERIT & TR RE) - 2B
NEEEAR TEHE ) BB SRR T hE Y TRERENES R EGEYE
N —TERRAR - A 2R IRGENT 2 5 R ARG A= U522 - Watkins J¢ Taylor {F
—T8 2010 AYRAZE LS ER - H 2000 1% 2B EATRIE g - (B3 A S AEiE B N
J5ER R 53 (ordinary least squares regression ) s » S FRUC M BRACFHGHY 25 A AEIE
HRR I L EBLR AR FDI 2B b - (E4iet EHP B R - ©

TN L BIREEaFE o FDI BV A R OReg R R (AR

i B ik R R ER AR RAKERGZ FDI &% -
FEREELRTEEESE - BIANELEE ~ (LR T3 > EBURTETT
AFFIMG BEMEREREIRERE AL FDI AR
%
FEFLELAEL 2 B P M AR 5 A58 - ARG
o P B ©% Z FDI 7525 (BAEFELAE L TR St R A et fE B
FDI Z it A 2 B4R
REEM % BEM EER R G R B E AR

FDI SLA43R -

AR ¢ R

* See James Mitchell Watkins and Mark Zachary Taylor, Intellectual Property Protection and US Foreign
Direct Investment in Emerging Economies, 15 J. INTELL. PROP. RTS. 415, 416-417 (2010). See also Carlos A.
Primo Braga and Carsten Fink, The Relationship Between Intellectual Property Rights and Foreign Direct
Investment, 9 DUKE. J. COMP. & INT'L L. 163, 182-184 (1998).

* There are two major competing indexes to measure “the strength of IPR regime” within a country. The
Ginarte-Park index incorporates five considerations: the extent of coverage of patent protection, membership in
international treaties, provisions for loss, and enforcement mechanisms. The other index is the WEF index,
which uses data from the Executive Opinion Survey. The survey asked respondents to rate the degree of their
countries’ IPR protection. Both of them are not perfect enough in explaining the strength of IPR regime. In my
opinion, the Ginarte-Park index is very dangerous because the index only looks the formal and text-based aspects
of IPR laws. This index might finally distort the results that a researcher wants to measure.

* See Watkins and Taylor, supra note 43.. They also found that the researches conducting a positive IPR-FDI
relationship usually use the Ginarte-Park index.
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2123 2EHEREE : HEVERE - B850

SR E N RS S B E AR T ZAMAE WTO YA e A — Y
bR ¢ 2R WTO BYERIEN - RIESimd s 2y A RIS - B0 R EZ S 3
GHLSNITERRE (non-trade issues) 0 ? —FIREE G B WTO (Y T &34 1(E

( constitutionalization ) - “'7FiEtt B B AR | MRTHE L > B R AR E
M EEMEMHRARVRTE - R B EMED S EE AN - BEARVEERE @ Ik RAERA
R A P A HUERE - PIEET R WTO By tE g - Guzman 385 1 T BLEE 5 A RERY
B ERERE o P 5 B LA AR - (R EM EEARBRIEGE AR DL

&SRB R ] o VA ST DR Rt B R G 5 LM%
REFEEHE A WTO B9+ WTO LG [al& SR E = AR B Z e i s i A P
O E AR = FE O HELR T B th B B L EEEYIAAT A (access to essential drugs)
M WHEEEEEeENE S b -

En]-

B NEH S R T LR ERE » Alston $5H © T & B HBARY 20 FE R
AT B T EL AR i R T NIRRT« e R &7 B T A RG2S R SR RS 5k E
AT THER = > Alston Jf TRIPS 75 17 By 1.5 2§ (instrumentalism ) iy — et »
HEEEN IR ENSRECE - SRCEEMERE 2L, TEE G AR o Bh TEK
R IR LR AR (B o CCREIRREIRT - BRI E R S
fe T ELFME: -t ERZ RN [EIHYIECER B B9 Rt . - tRkE T%HR@E%E%ET%%E’J 7=
FEALTA S BRSSP B R A BRSO - TRIPS i E Tl 2 iVTH " EF g | 58
TR & e RS - WG EAHLEE - Chon RIEE A - BEETFRIMEENEATER

*® The most contentious non-trade related issues are "fair trade issues," such as competition policy, environment

and labor rights issues.

" See James T. Gathii, Re-characterizing the Social in the Constitutionalization of the WTO: A Preliminary

Analysis, 7 WIDENER L. SYmp. J. 137 (2001).

*® Barbosa, D. Borges, Marfret Chon, & Moncayo von Hase, Slouching Towards Development in International

Intellectual Property, 2007 MICH. ST L. REV 71, 79 (2008).

* Andrew T. Guzman, Global Governance and the WTO, 45 HARV. INT'L L.J. 303, 303 (2004).

%0 See Doha Declaration, paragraph 3.

51 See Philip Alston, Resisting the Merger and Acquisition of Human Rights by Trade Law: A Reply to

Petersmann, 13 Yet. J. Int'l. L. 815, 826 (2002), professor Alston stresses that:
“...should not be considered to be analogous to human rights. Their purpose is fundamentally different.
Human rights are recognized for all on the basis of the inherent human dignity of all persons. Trade-related
rights are granted to individuals for instrumentalist reasons. Individuals are ...empowered as economic
agents for particular purposes and in order to promote a specific approach to economic
policy......Instrumentalism should not be confused with a human rights approach.”

°2 However Professor Alston’s most concern is the danger of “epistemological misappropriation.” He is dubious

about the idea that the realization of WTO ideals will naturally bring development to developing countries and

the least-developed countries (LCDs).
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(BB A B B I AR TG L RS - (AR 73T AR E -

WTO Eﬁ@ﬁﬁ%’*@? Hrpy —BEEE - #i2% (Adam Smith) EiZEFE[E ( David
Ricardo ) HIXCEL - 8 B T4 R B o R AL B I E0E - >8I > 5 E f1k
TERf % %ﬁ;ﬂzé@s&ﬁﬁ%ﬂ%ﬁ%ﬁﬁ HY T H R AR RS B % - WA F R M = (T
HREEFR#EEZ) » @58 LEGET 2 EMFERNRZ EREY —  HEE S EHEZ
Hh o SR AIRE R (EGIEK 2 HAE - Dreyfuss 205 » BIREIMHE LI G2 A nTRe 28,
(Y > R FERZ G EEE N 25 T AR EN EAYRRE - PHH > B 5 B H bR h R A
B > AIRENIEAEI A TEEAN — /%5 [ UK AR » M LAMEE R E IR G LA A
WE - HINFETERMNE - EREEEE S HHRbER#EsTE] - Chon f5H » £7
At Ry R 0 TR @E%EZ%&%“J:EI’J%@EEI& (Neo-liberalism) firs2 % - (%
BRRE RE—E & » MIEEELEIES -

NS RV EREIE TR e HEMBRRNS - E&Amm AL
B SR an IR - BT EE R A R (ReE BT I P A Y SRS TS - ZEE 3305 -
FHH S B B SR R Flas - DIMER 55\ LRl AR i Z SR A B S
F (R E S ERERERESIA WTO) HEERFREH S 5 2 M2 B S ehom ARy
HIT77  (R(EAHRHBIZE TR - Bt — BRI S @ DE SR \MEREEEH I
o AR ERR o ARESLER St A HUARERE Ry SR BT £5R - B B R 3EE B
GEE o CRBEEE - IEE S E s MERTER > FEXHES RSN EERE
DU BZR #5580 PRIERE ST > DUB DA K S 34 R R SR B S i R B

S S EMARGIRH Y - BN R

2.2.1 FZRTEFEEERESHERR AT EENVER M B

AR s AR AR RS R AR B RS > BEE G B s e S R B —
fEFEAME ST | (power-free) HYZERE T - (HIRERIERE JJHEFTALE © TRIPS {77 E HYEEH]

>3 Margaret Chon, Intellectual Property and the Development Divide, 27 CARDOZO L. REV. 2821, 2841 (2006).
% DAVID RICARDO, THE PRINCIPLES AND POLITICAL ECONOMY AND TAXATION (1817), available at
http://socserv.mcmaster.ca/econ/ugcm/3lI3/ricardo/Principles.pdf.

> Rochelle C. Dreyfuss, TRIPS Round I1: Should Users Strike Back?, 71 U. CHI. L. REV. 21, 29 (2004).

% Chon, supra note 53, at 2861-2874.

¥ HEEBAEEER ST > AR R o YRR A R AR AT DAL o (R A
A LB AR G v B Rt - 7 H B RIS A1 F AR RS - LT 2o MR R P R 2R R A e O
DESHERSE AR - EH LB IL—45m Tl fe S L T 2 A TR m f -

* e BISE SE o TTIRHIARE - H 886-887 (2004) -
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FHIZEZEIRBCARZRE T WTO fZER AR A (rule-based ) FUfFFERE %
Pt TRIPS i E M s @ BIEHILELE 22 FORAKZ R » AR BUE T 8LEFK
LB THEY) - B 2R A B BV EN ReE T AFEH TRIPS FHEIRERTT 223K
AR » RIEEAEE NEIEE T RER ) A 153505 - RER R R AR rT LA 2 Bee T 1
71, BEFAESSFATASEAR -

&y "R BT O BIREFHIIEE B  fE M S E AR
FREE R BRI IEERFIAE - WEZSEREES > FAEPERTEEES - FEBFREF]
T AR TS TP B B B RATRE R M B E RN RS - 1F 1970 FARH
BLRFREY 350 EAVEA| - BRSBTS < BHANE(S 1% - ENFFAEFER AR
HYERERIAT )\ B RS B R VRER AP - 50— THERIEET © Fls BRI EfE
B UG FRAREAY 1% - HH AR SR FEFrA SRt 2 — - BE2NEE 90%
YN EE A R AE B P B R 0 A FE R e P B A - LR SRR - F 1997 45
2004 /Y - ELFHREFAIRER A ES B EREFF (the United States Patent and
Trademark Office, USPTO ) fZAERYEFIEEIE LA » 2K ESEE] ~ HA K FEEAIFER]ARD
11/ > 2R B EAth B2 HIRER AAE A 7% - fim o SRy S A1HE H e j e B HIRER AP
WA - SH TR o BEEE RS E] A BT A SR B Rl - B RS MEWE BRI
FIRERI AT AR Z JEZC S BTG A - BAIERH M 0S5 3 R B R L8 R A R AL -
B BEARENIEEEIEA  MAAE B ARG HHTEBURE R EVER A
EFE Fim A RYER Sy T e HEE 58 (first-to-file rule) o i TRIPS 1777 FHHYER A48
AT > FTERSMNE A FHEE o BARER KRVRF I ER G — T HEMRE | - FTDUFIHERARE
B3R B S HERR ELAL 50 A AR B i A 2 o bR (E{SHIER LR flr 0 R R R R
FEFEARFIEIHAL -

2.2.2 BESTESAE WTO BGI-F B T2
2.2.2.1 TRIPS Il FEFE th A fE 1R %

Frg& PEIZAE WTO fail] 8 AR ) AP s AR S H 22 B S RH T R [ & 50K
& - [BIESCHET - B2 amiltes 5% T Bl S R EL C RS B S AL S (i B AP

> Deere-Birkbeck, The Pre-TRIPS Context, at 7.

% Cecilia Oh, The Health Crisis In Developing Countries, available at
http://www.twnside.org.sg/title/twr131a.htm (last visited July 2, 2012).

61 Kenneth C. Shadlen, Intellectual Property, Trade, and Development: Can Foes be Friends?, 13 GLOBAL
GOVERNANCE 171, 173 (2007).

58


http://www.twnside.org.sg/title/twr131a.htm

{EFEERESE TEIZAVIISE N - Bl BISAE B SR AN G FHYRRRE > S8R WIPO A
TR R A RN » T TR R M A RS RE A RRE - *“Gervais [
> TRIPS LR SEHYBFEIE > Bl BEHIRY 20 2 30 AR 8L ERYRCHIEEAKH
EFTE R - AiMmbH#E h B v A iR HELE SRS B% - CIAh > 113
TEhV B R - GATT Bafilthall R e SRR 5t DU RERI S S EE R 2
FEEL TAF - £ 1990 F@JiifkE e (the Secretariat) £RA 155 ~ BUAREL H AEEAIRRA

(EB oy BN B £ 2 BUERT ) » EZAD B EE T IR AR % » EMRB SRR
ME T HEA S HAN B 7y« SEZR S 1993 4F LAFiT [0l & BRAIHVE 28 1 S A 11 R SEAH R
R {H 1993 45K TRIPS (FC B HE AT GATT Ry b - *

JERAEE A TRIPS {7778 DA RIAHRY, » (HRCEAIRRAT AT s - #iE i aais & 418
A ~ DURRTACRERVE B EMRE (WIRRESERG/E ) B LL WTO Fimfg i 7 =(HY
FiffE TR EREEN - MEEREONIEER - BE - BHA - WL FEMN
Gervais 37 By i HEHIAE SHEEIN A 2 BLRL B B IEH B TRA S A RS Fre - 18 E TR
EEBFHRIEEE - HARBEOMNLERS - B3 T B EE A E A & B e a5 177
( Association of Southeast Asian Nations, ASEAN ) BEEZ A 7S H - gy Bd s
BRI R B R RS R Z [l & AT TRIPS 17778 KT 258 <RI S PR R 1 e

_/L/FAOG7

HESNET S B S PR R 55— AR RS - Ry T 38 Y H AR M 4IRSy sE Pt 2
JEH TR > B {&H TRIPS {7 i B Es o B S BE DAY /7 R WA E 55 AR B )\ fg - ©°
TRIPS {4256 /bR et & & BEREUA AR » AR R Y A4 4 ~ 448 IFL Rk
g A EEVEI AR - CTRIPS 1 Bt kiR S B RS S0 AT L
WA S OB RN TR 2 o WP EERSRTS R E B RS EEE mRHE R
ARl - ORI BR R AR - A SRS T B SRR T R
TE R 2 N - S - AE TRIPS fgE fya 1 AR (transitional periods) » (i

62 See Kastenmeier & Beier, supra note 23, at 292.

83 Gervais, The State of Play, at 507.

% Gervais, New Challenge, at 945-946.

% Gervais, The State of Play, at 507.

% Kastenmeier & Beier, supra note 23, at 292.

%7 B. K. Zutshi, Bringing TRIPs into the Multilateral Trading System, in THE URUGUAY ROUND AND BEYOND:
EssAYs IN HONOUR OF ARTHUR DUNKEL 48 (Jagdish Bhagwati and Mathias Hirsch ed., New York: Springer,
1998).

%8 Gervais, The State of Play, at 509.

* TRIPS, at art. 8.

" TRIPS, at art. 7.
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BRI EREBRBEIARITES TRIPS HER T R KB | o RS
FEs BRI S - HAME B 2000 4F—H -

s o A TRIPS 79— ST B ST » 3 L sk A /A T e B B
F» fELE TRIPS B RHEAARBERILUR - B¢ PEISAEFIRE SCHeh » (451 T BIRE 5%
B 7355 AP IR » BOTEEI N BB 5 B U FE Rt FURATT 2 (L
£+ 2247 Guzman fit, » % — 5 1R £ BN R TS A A R T S HEAS -
— Tt P S2E T SUREE » LRSS LA3E2E - Drahos AYESFSHRLA
P EIRALARBOA S5 - (LT SR - A TR B S B 5 O T
ST SAE R A LRI -

2.2.2.2 WTO S i AR A 578

R 17 AE TRIPS RS0 B IR A AP - £ WTO HYBIEH|_ B3R 7 A
¥t (asymmetry) HYIESS - &S - RIR H IR FImAE AR E - & BETTDUEE
FELADIGERS ~ B9E ~ SRR ERE S 2R EBBUE 5 U - fREZ TRIPS » 415RA
— G BRI — G BB SR - MfEFimi %t (Dispute Settlement Body, DSB )
Hy SR N (panel ) B2 BRI (Appellate Body, AB) ZEHTR » HAK—
HEHETT > S BTSN ARG GATT sE X (FHIR S (ERFEEE T HE AR E DT
=) B o JIsER—Em DAE T AR A% o WG S SE TUR SR E
Wi - "

BRI RS Folrat GATT 1947 = TRIPS AR BT B A 8 B IR Z R4S SR A2 R,
TEAERY PR N REET 2 RO I & B BIERAE TR » 4RI - 1R A
MHEAHY RS LA PR T IR AV B - BRIFEANG T > 5 2F 5 T IR E

A E A E B UGERF DT - 7’5 5 R RS WTO i A il ge S — 7
FEERH R - TCHTEFESE PRSI 5 R LR > (RS EABI SR 2 #E 1R o © B
{50=P Ui R SE RSB T R A A > TFES& PEISHE 1 HiE S AT H IR B 5

™ For the least developed countries, the transition period extended to 2016 according to the Doha Declaration.
"2 See Ernst-Ulrich Petersmann, Constitutionalism and International Organizations, 17 Nw. J. INT'L L. & BUS.
398 (1996-97).

® Andrew T. Guzman, Global Governance and the WTO, 45 HARV. INT'L L.J. 303, 317 (2004).

™ PETER DRAHOS WITH JOHN BRAITHWAITE, INFORMATION FEUDALISM: WHO OWNS THE KNOWLEDGE
Economy? 11 (New York: The New Press 2007)

> Mark Clough, The WTO Dispute Settlement System--A Practitioner Perspective, 24 FORDHAM INT'L L.J. 252
(2000)

7® See Laurence R. Helfer, Regime Shifting: The TRIPs Agreement and. New Dynamics of International
Intellectual Property Lawmaking, 29 YALE INT'L L.J.1, 23-24 (2004) [hereinafter Helfer, Regime Shifting]
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(B > B BB A AR I BRI B R P -

223 EETIHE THHARE
2.2.3.1 FBEOATEY ¢ 5B 301 Rkl A1 301 (&K

B Fy NSRRI RTEE T 301 fRRK ) RSB E{E L o it 1974 FEEEIE g LLE T
Clitif T2 1962 F 5 B 55 2% ( Trade Expansion Act) £y A5t » HI5TH 7225 301 frré 302
(6™ > (41T AR IR ITENfR L o 1 > SO PRE - 1974 FEHISE 5% (Trade Act) 58(EE
GERE N RGN ERE - (SN A A G B 5 ke T HE -
1979 4B e it | 7E 54 5 177, 7854 ( Trade Agreements Act ) 25 302 {62 306 {2 > #2## USTR
SRS NS SR B L CIARRITT Ky ~ TERCHIE - A [RI4E4HR H IR e R AR A - 1984
FEEEEHIEE S R RfE (Trade and Tariff Act) &5 301 £ 25 307 (&% » ##/ USTR 2
PERR - (EEHAME ATt 2 SR S BRSNS E BB -

1988 £EfY TR 301 | MHIE4EAE 5% (Omnibus Trade and Competitiveness Act)
A USTR AN B R A M Ol B B e TSR R E - ot ¥ &8 B0 A EE 182 fik
Fils 2 BIE » BEEEEMEERENNNE ZBIESZTFE - SIMNE# USTR 38E &
PR R A M ORa A RS - MRS 7SI H PN LSS B e et - 5 AR T 301 iR N 2
HABTTED - Frhl 301 Rk SR BK 77 (EELEEA B SRR - FFEaH GRS
It 77 (BRI R R e Ry BB FECRGE N TRV - (RIBEIECE » §I AMBLBE A E

( Priority Watch List ) ~ BiZ244 B8 (Watch List ) » 5 " 306 {iE7E 458 | (306 Monitoring ) »
306 fRETE B FIEREEJTHY T iR ) A A Z B R IRERI I E < FF RIS » 35
ARG B A #2325 ¥ T E 5 HiE

H 1970 FFALG - SHEIRIERE 2 H 5 0 A R PHECE S 2 i shmi > BN
PRot 1 3 B BRI R BB PREUA A BN AL B 2 F i DAOREE R A A & 2 A
o BE LR 301 R — AN E BEUR 2% - HEVIEDEER 2B (R E RIS M 2 i
ZigF o RyFIERER RSB REEEAIS BN ER T » IO 58 - 2O0EET

”7 Shadlen, supra note 61, at 175-176.

® Pub. L. No. 93-618, 19 U.S.C.S. §§ 301-302, 88 Stat.1978, 2041 (1975).

” See id., §8 302-06.

* Trade and Tariff Act of 1984, 8§ 301-307, 98 Stat. at 3004 2412(b) (1988).

Special 301 provides additional protection for intellectual property rights and is codified at 19 U.S.C. S 2242.
See generally Judith H. Bello & Alan F. Holmer, "Special 301 ". Its Requirements, Implementation, and
Significance, 13 FORDHAM INT’L L.J. 259 (1989-90).
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R E P e BEUEMEN TRIPS i N 23555 B 301 Rk A2 B S &
MEMRAE T A - #3500 301 IRFHEEIE Fs 3 TRIPS e 24 75 -

o 08 — R T R AESE R WTO iy GATT i @HIE » B S EIENITR
5 [ WTO HYSEB AR LY Fimfi - sESETSRIETIBUS (power politics ) FTiE
FRATAR BAR A - Z8IMAE GATT 1994 Z55T1% » SSEIAGRFER 301 (ARAEKFHBEHIFT A T H 2
JFE Ik > USTR 7£ 1994 0 - (SRS ME(E B SRR M ESHRIEER - FF T EARERN
ST 301 (AR - °1996 EAEE 440 T BRI E 4%, (EC-Bananas) ™ Bt
SRR 1974 SR 5 YA 306 iR ZE1ER WTO Fimf# i/ NETEEF#h - SRR EIER
Z 306 sk USTR 15 BT FIE M e S BA S T Fim i MR R WHAMRE
TG B FEENEEZTEER WTO T 2255 & T & GATT 1994 HR#iAG 217
BRON IR By P AR Fr IR R 25 23 FRE5 I8 a 5K° 306 (iEAE WTO ZiE szl 25
AT P AR IR REE 2 F SRR NIMBER 112 GATT 1994 b & B2 1Y
FE SRR - {2 Fumi /NI EE Ry 0 301 2 VIR MEHEEE L EE 2
Z A Gl % o BLRE WTO S e shZ Bl (s - BRBEIG TSR » NME LT 301 %
FIGRRAN AR 1 301 5 FEFE USTR 3 EfRRE  fEE %5 LAFE WTO ik -
PO ER BRI TEEEME T a5 301 ZBIRR (M T R R 2B b
HHEAEMABEIGE - H 3w N E AR BRI A e - FKERER P
WTO Fliifig il " DURA R B, > 3KE - ®

2.2.32 @il E B s £ 38

5 SR A BRI (CBRAR R M - MR E 5O EA ety ME -
(EPNAESTECUNINCSZREETEE &5 Qe ERT 1 Vet B iz A VA DR
MEEILHE Z R A o ERFEIRLORE ERAZD © R EF R SR a R g A B
ST > PRI S H It R Ak rT S S EIRY S MR 372 B SRR R B
AR - RHEREGE T E N R T - 914G T ¥E R ) (bilateralism) R4 EEHEHTZ Y
UL BB % Ty %8 20 HEECRAT TRk s - CLISEBT BBl - B et 2 1L T I im

% SRS 0 0 TR WTO gy MRS T EBIESAE =0 = 0k, B2
Bomsmeg - 55 18 # (2001) -

% Ppeter Drahos, BITS and BIPS: Bilateralism in Intellectual Property, 4 J. OF WORLD INT’L PROP. 791, 792
(2008) [hereinafter Drahos, BITS and BIPS].

8 See European Communities - Regime for the Importation, Sale and Distribution of Bananas, complaints by
Ecuador, Guatemala, Honduras, Mexico and the United States (WT/DS27).

® WM AiEE > H 23

8 Ruth L. Okediji, Back to Bilateralism? Pendulum Swings in International Intellectual Property Protection, 1
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U4 | (Friendship, Commerce and Navigation Treaties, FCN ) =058k = 88H] 7
ERGRIVEZAE FCN ] IS EIEE 1S E EEIRE - FCN HEEI S 2/ MIEUR
FRTSE - AR SEENEARAIAR B ALTEG & - 5788E4EHH FCN fE LR G H[F Y
fets - ¥4 1970~1980 4E(HF » SERIHIIZ BBl % 2T BB & 44 (bilateral investment
treaties, BIT) ZRHUSEMMIEILE FCN B A EE 2 40K - SHEEIRG S — gy S ik
BRIV REAH R < SE TN R 75 - 57 2 B B rE AR < S AR E AR %
Efrgyp - %

TE ZEAR B B ek 2L oL T IRIEFR S B &R E R | ZHETE  tREE
HEAFZEPEFAVEAR » B PRI S FIG DR 5528 2 &7 - 7E TRIPS fiiE 2
% » B EONMBZALLE HE Zhfih € (Free Trade Agreement, FTA) 2 J5FUHS#E TRIPS
ENAE R 2 IRl » HIP AR EER - THER » WRFHE T EEIEERE AR
HEN ERECRE - FLERFTHERAY G et 5 RIS PR B rTRERIR - BEZASEET LA 301 fh%
KRy EEAV R AE U7 20 88— EEAE WTO kil - (EEREUBRBRYREE R A LIS R » ]
BE {8 RS R AT « PR Okediji #4228 T #8135 | (new bilateralism ) - jZLbgEg
PERVZE R R A B 38 TP B AT B B A A A u] DUE/FRY 22 IR Bd - Okediji 37 Ry
EER T TR TR o B R BB 2 T H HE S o e EREL T E AR
IR HVEE =0 R R iE e 5 Sl E Y HEVELE s T 5eflkfE TRIPS {7 € b Al sE 8 EIHY
EERE > TR LA TS A DIR(E - VR TR DR B SRR R -

2.2.4 /NGE

FAE—EH SR BB AR S P OSRH NS T MR
FIRRIES S5 3R » BB PSR AR RS T T BT - SRENRE R ERAT TS « SEMATE RAL -
SHERIAIE 5~ T E DR —ARPG IR - B TR © FUBSER LSRR
I Rt (o0 15 B 8 g o M A A 2 i T 2O B AR .
PSR A TR A RS IS SRS - TR R A E N SRR i - RS4RI M
SR - N EREATE — BRI RN A Rt Ry T o

U. OTAWA L. & TECH. J. 125, 131-132 (2003-2004) [hereinafter Okediji, Back to Bilateralism?].

8 Okediji, Back to Bilateralism?, at 133-134.

8 See Drahos, BITS and BIPS, at 791. Carlos M. Correa, Investment Protection in Bilateral and Free Trade
Agreement Implications for the Granting of Compulsory Licenses, 26 MICH. J. INT’L L. 331 (2004).

1d., at 136-142.

*1d., at 141.

%1 KARL MARX AND FREDERICK ENGELS, THE COMMUNIST MANIFESTO (1848), available at
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BEAEFRE K FRER O EEESE  EARNEE A FZE A =
VPRI 572 - T ROk #2ei T BLRIER A RARYE 7 | (knowledge-based assets ) » 3if7 H.
TR HEEADE o PRt T AR A FH BRI A BRIV & ZE AV A S Cinstitutions ) 55 Ry
REAFFHVETS o AN R 47 2R CFR MR - FEBHEIREE T » Al
YA PR R S BLE T B L - B8R BUE LREEY - R RIKEARNSE)
B T I RIBRA ZRIEARA (R - AR 2R LEEREIRY SL R AR S R LR RE IR 25
T - REREEMEMREINREMEE S T EREE) - MEFLE BRI E ST EER
FIRIRE TE MRS - THZE W TRIPS SHEAYE 5 1p e iR A -

ERENMEENEE) o IDEREIHER SRR S S - BRI RS EE
Finpiy R IRNE - W HIFERAVER M (exclusivity ) » DIFERRf AHIFI < 2255 Benkler
Bl Boyle 4y Il » EfHE R "B H1IES) | (enclosure movement) - **iE AR (L B4
FEEMECRERVHESS - B RARINHESNERH T » (HEE2H 5 - AL Dreyfuss FiR[E
£ TRIPS 75 hidear” [ A& HE (user’s right )> DLRZ S8 FREHREOR ) 5 S04 EE 1 - > Gerhart
RIRE R BRSSP BIRE ~ B2 R LA S - Tl ai A SRR > (R
HAy " TRIPS fi ke - %

RS FBUAEEE B BTN Al B ¢ BUARZE & 5 BB B A
MECE A 2Eth e B R AR BEC A - | PEEMER RS FECALRRKE R
EEREBEA G - AOBIEEAIEE - BV S A R SN T AP AR S 2
BE - EHEAE R R h L e - BT RS A E - BB
SEREORE AT - BE T R4S BB E P I R S SR AR R - T
TORERBURE  RBRECAREG  AEPI eSS S B SRR T £
Bk DU HAORFE o BRILEN SR sk B L B P B 2 - B R TR aRF
BEEEN - (ERBRBEREAIINEIE - DUTEEARER] - B B HIFERE - (B
M TR | BT R R SRR SR R P 2 > 3 LB - R
1% (IS PR U R AR - 5 /RS ES 2P EE)  (RQUNTEST ~ REFIRETRK

http://marx.thefreelibrary.com/Communist-Manifesto.

% See Birgitte Andersen, If ‘Intellectual Property Rights’Is the Answer, What is the Question? Revisiting the
Patent Contriversies,13 ECON. INNOV. NEW TECHN. 417, 417 (2004).

% Yochai Benkler, Free as the air to Common Use: First Amendment Constrains on Enclosure of the Public
Domain, 74 N.Y.U. L. REV. 354 (1999); James Boyle, The Second Enclosure Movement and the Construction of
the Public Domain, Low & CONTEMP. PROBS., (Winter/Spring 2003).

% Dreyfuss, supra note 55.

% Peter M. Gerhart, The Tragedy of TRIPS, 2007 MIcH. ST. L. REV. 143 (2007).

% FERE > BUaBLORES S > B 37-67 (1988) -
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ISREEAE IR B E G SRl - SRR BUGHY -

FE R SCH > ASGR M0 e 2 AR 2l o3 A B P R EE R R AR s e SR & > I
HPRH SO s A HHE e IR A (MH 52 - 7 A DA (T R S il AR 1 AR o 2 B PR T S P
HYARRE S > Wi AN ERFEE &G

: CFEMARPRRN L KL AR R

PR AT FE SR E B WTO S TEAHEH M - M EE ST » R
EFERAH AR ~ EUFRBUSKRR % - SNMCRHAITE - stk B R PR R (RS2 P IR B
o5 o TRk AR R R B N AR R A e 2 TIE] - BINAARIRI SRR A
[R5 EAYBCHITRES B T & - 2ER(CBURH LB TE IR S T BN OB ER AR
HYIESK » TIALBRFTEE RS AR [ERY - tEK—EHHEAMIHIE - BR &=
W EE R HRGR & AR EERLER P ] DUBSK AV AR - BFS By F%%’JF?ME@WE&
REEFIFT RV > AHEHE  FEEPRRR (R AR TR AT T Rslis > 2 [EIH T DA R R
EAYEE - DRI DU ASGRs USR8 (A 2% (1 i S TR A %ﬁllﬁﬂlﬁngﬂﬂ‘%ffﬁ%ﬂfﬁm
AT HE RS HHYEAE

2.3.1 JREFFH (Realism) RHELTEEIK

EIPRRH 5 EAVERE EREIRAME ~ BIZRAT R - DAREIRRRS AR A E R AT
(Thomas Hobbes) = " A A Ry, #Y AR S - MEIZRAT— DI E = B Bz
HIEZE AR 5 - WINBIRIN S BB IR )7 R A E B 2 A= 8 ~ ZET %Y -
AN T B AR F I A YA 2 © A BRERE ARG b > TR E FEim A AR A H
HAE ST A N B A R ARIRIER - B SN - P E %
(Neo-realism) RISSEHEAS (relative gains ) » 525 BZE R FRAS 21 £ ZRHTIE
IEEHCESS DG - MEMEFrEEaEEBEC - RMRH TERNEFERH -

99

HE T FRAVEI R SGIGR A BT REAERCH o SR B, - (R E LAV )

7 2B RN > T B E S SHINBUAIRS © BIRBIAIERIE R WTO BURRTSE TR W04 HSE
JaEREy > 55 28 B (2011)

P BRI T SIS GER T 2  PRE > T RE RN T BTG - B G
FLREHRRA > #IRK - H 30-46 (2011) -

P SR TSRS I T VR - AR SRR o BIRERA (R 0 LR R 0 B
53 (2011) -
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T o R SR AR B S E R R B A MEERYE ST - TRIPS i E/YHlE -
el DA SR B AT £ - fESCHI R RERESG - HACHELEIER - NIfE & T BIPRE Ei
FEMERVIEAE - HriRE £35°8 Kenneth N. Waltz 58 R EIZYLRE R AR EIHY - BIZ BRI 5
FEIFRT A [E1EY 2 AE 17 (capabilities ) » BE7E1HE AL ~ 488 ERIHF 5% - CHILE > -
WA N FERE ORI T HIBR T | WR B SRR - IR SRR T R R S iy
FRENE > R RZ IS T - 4 TRIPS R g HyflE Biet » BIKE 35 ~ B - HEREREE
BRI S - MBI T &oARMb ) Rk hn (knowledge goods ) AJ#5 2 #zfiff -
THERE > HERSOR B &5 S A AR R B & &R L
22 - 1A g5 B TReEryAam - St & iR & 5% Hans Morgenthau
" HIERRIRES) ) UFETE o Bl SHRE T E AR - RS AUA B AR S5 55 T REAE S NER A
FIHUAH > RIS E S ER IR - RRE RN A E & -

ifi Gerhart 587 - SEZAST ARG AV E B S - FR(RRIERRE ¥ B PR 2 & T RE
FEA AR TN Ry LA AR - 280 — B T ERERVEEST - B S5 SR A R Ry B HURHS
FIBZAY S - ERFSEHIERY T BUE | PR " BNAEEENME | - IR E A S5
& T EA ) MADHEEERR T - BEMEERE T e MAZ T, BoZE
PR P R Rt P B R - O ERAPTAT DASE SR Gerhart $f5Y T EIE RS (ZE 0 2
FERRE ERANEENHEAE (relative gains ) BiHRS o FIFREEE TRESI5REY - #E
PMEBIN AT RE G N Ry M & ~ St PR skl F B Al e i PR AR EE A B S R 3R
WIRES] » (HE 3] T BIFRAG A - oy T IIse A E TR - N BB N4 E & fe st
BRI TR DURMGIINER AR 72 A R Y RE

2.3.2 HHEFEK (Liberalism) RESTEEIKR

EHHEFREN I 2E R s s 2 B AR - H BSOS ER RS 2 P Ay — 1 TE)
F o HA IR A TE)E B Re Sk eh H M (R =UEd EIEZCAsE M AR IS e DR BRI PR ~ &Ikl -
DU EIRSEIEZE » H—E2IRFTBA VIRV © B Ry(HEEE R © L E H E &0
RyBIR OB IRMIEERE - G R HA B R M L SR O R - B - HH TR
HoaFIERUF4H%% ( Non-Governmental Organizations, NGO ) 1FE|[&58 2T AYEHE - 5
2% 3 EBUR AL AT BRI B EE R LA S S S - Nam i tE eI Esh - &
A LB FITRBUFHARE B 572 - JEBURFARER AR BRI ~ SRk 4EsE 2 A1)

100 Kenneth N. Waltz, Realist Thought and Neorealist Theory, 44 J. INT’L AFF. 21(1995).
101 Gerhart, supra note 95, at 155-157.
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o TR - W EENES - BAEMENET] - HlEHIEERR (liberal
institutionalism ) RII S B8 U] ERFR AR S8 A B PR RR (% B2 sl B EIIEAHS S — (R A E
TIHVBNT 8 RESCERI R AA R BT Ry bR T R VS SR (G g o B B B PR 4R
GRPHVEEY - BPRAHARAY IS PR ET I RTE R B Bt A TR KRR - TEHH RS
{EER 3 (%30 - Stephen Kranser ¥ EMEHIE A —EAVFE - DIEHEEIZHY T B
il Cinternational regime ) {E &3t » B0 AIE IR IEAAY AR EELE S - 2 FFE
P4 4k S T B AEE (Y ELRRE

[l A AH AR S A AR S S - PEBCA R RV EAI{ERCE (soft law ) R BPRA &
W] b > HE R (BRI P RS R GRS RN B & 24554 -
Helfer 5iae K - RIS SV EMIDE L > SUAREEMAVERAEETS » &S - (E
ZEWH7E ~ TIE/NH (workshops) &3 ~ EEFfE BRI - EEEIEIAR A0 0
FIEBF RS Z A28 > BRI SR LRSI BREIRIE B8 AAENAVFTA
BRRE R SR o CMARRECARTLA T FTTEEE WTO B¢ WIPO Hhify 8 i A HE
SHE R E - AR AR R A PRa& s mT RE (F R HAMREA HRCHAZERS > B AT LA
FIIF WTO ST THEMHIZI T TR AE LAt B o i AT e 2 R o %

[ o B R AT [ PR Fe iy 2 R o ] RE B N B S T - (E A nT REER o PR B PR e il Y
STEMERETT 2 Helfer EZE#EABREs PRSe A A | 2E4IR%4# | (Regime Shifting) ***
SIS LU A I B S0 o CHAMEIR B ERE N HER T o AR EN R
BRI > 2RI Helfer 58 Ry S5E0E2I EBUTAE A% 7 o] AR R iR A s 2 2 B Y - 5 fd
RISIET R TRV MIVZE] T ERE% S, (issue density ) Y5228 » BENT &[]
ST BPSER FIHY HRERRRE - ORI BT VRS 5 pk A B e s TR » R ambE s
F K EF S Z I R AR R A E R BHIILE S (RN BRI AT S UET AT
At ) o

2.3.3 #IEEFFHE (Institutionalism)

I RE P Z R o] DLELAE R PR A R ~ (EEREA - B - S e

192 Helfer, Regime Shifting, at 32-34.

19 1d., at 60-61.

" B (international regime ) = BIEES A HoAZ#A - A7 regime 5% 1588 .~ BEHINIBIT - £ 5 Helfer

HIERIRE " EHIf%8 (Regime Shifting ) ,» 7AENEE I » ASCfRFLE. (Thomas Kuhn) FgRHY " HLEIFSHE
(Paradigm Shift) &z > Bl Rl " EHIRLE | -

105 gee Helfer, Regime Shifting.

1% 1d., at 7-8.
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[F S5 - 11 A2 LuAR A AR iR LG AR 2R Nt B B » WA AR 28 ~ MHABE SR
HRE R > ERAHIANHIE AT RSR AR ST R NHIER - EREEREE
2 BRI HIRE AT DL AR & B R SR A S M E(E I > MM A B S A BPR AT By - 2480
WTO #ygGH] - Al m] B2 HIFBE S S > 3T 225 WTO /YR Z et T4t
af o {EFESE T B S A0 AT RE SR RS (international regime ) 2R RESEEAY HEY >
AFeiR TN - IRITENTE - A0SR T IR E O AT DURTE 2 RE MR EL -
AV 2 iy A TR R EV N > HOE SRR E R RE ML - BIPEHIE R DRE R S B
T T BT B 52 ST SR T 45 5. < O R P S Sk v sl 1A WTO [t —BIRS Bl
SR AT RE IE R A 2% T B S A AR AR

TEImERAE 12125 » BERA(RAE AL (legalization) HY#$ = F7A Z MR (LAY E]A -
JI¢ R B PR I P Y — R 2 - WTO S KAV AL TR T L T AR 2 S FlZ s -
W B AR RO o e SRS THEOR » B AR CAYBFE g - HAS il 1A E s B B HY
ZHa E o Gerhart DL Ry S fRaVRHITERATR BT R RN & Z (R (4 b mT DUSEFENER] - F H 22
SERPEATRER o R S R AR N i A R A EE RER BRI A © Gerhart FiAY
B R e WTO o > BHJJ& (bargaining power ) HIpiffi 2 A4 > {EAAEHEE A FF
FLUESE - WTO FREYBHA I 8B —ER A/ NERE - TS KB AR Z 384T
& TSENEE/NERIR 2 o TR vl AT N5 2 B AT i BE
TSR B ARSI EIREN - 15 HEEM BB IRRE R KR G A -
TR > BERFFEREAVEHITR > Al EERE T 2/ D& E L B VAR REE > T
JE" 2/ DRI VRN A | - BT E R H EERE R EER I E T iVE o FEA o g i%HE
HE T T8 (splitafixed pie) TAGIE THEEHE , (make the pie bigger ) - %

2.3.4 EREFEZE (Constructionism)

DLERERRs (Alexander Wendt) B YA £ 22 BURRBERIT 7T ACHTHY SRR - 1
IR B L F AN E b SRR A R (A B iR PR (A 0 R — R R 2 AE » 1T E PREY
TAFIRIR G S S AL - s A AN R (epistemology ) HYJZX -
EF R Em AN BRI RV (7 » RS 3 — 7 o R R R (e A A A

TR > TETE R AR ER o AERES o SR GER - TR o ¥R > H 119
(2011)-

198 Besides, Professor Gerhart mentioned that each country is better off in tariff negotiations because of the

increase export opportunities and benefit from lower import price.

199" Gerhart, supra note 95, at 167-171.
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"EREE ) B —ITH > AR AEEE B B HEIE S AT R A
FITEERREZCHY - &Mt GRS (socially constructed ) - iS5 R RETE T S A AT
AP REERBHIHIE ST - B ERER BB AR ST A EEE S H TS
s o BIPRAG RN B BUANRE - ARG EN - BB AETEE - v LUPESTHIEE -
JREJREFERIGHTHRREE - ZREIE & B HYREAFEIE - FERISERE B TR EAETHIAIE
BEHERHENET R 5B 5 rT 2 B ARSI SR m& v] LA S fl A i
AEEE R A -

FAZE B2 A AL WTO 20 WIPO rr s LLgi s S8 | EStefy 7 b FIEA T
BEM ERERCTH nTRE Y HAS pn R AR - 48 FHBEE T B RN Bt £ R B » £ WTO
B T Atne SR | (Doha Development Agenda, DDA ) DAp Ry B BB F £REZ —

"EaETEE2E 5 | (United Nations Millennium Development Goals ) 7,5 WIPO
FiTi%57 - {F 2004 4 10 H WIPO k& ( General Assembly ) | » WIPO B[IER-4H = 75 B[R
EHVER > REBILETHY SRR - 1058R T HEL WIPO R E = (the Geneva
Declaration on the Future of WIPO ) - % H PN FL'E 5 ] DA &R 5% - B 5H P G th Ay =%
AR H RSB T - A TEORE MG ) BT AR ) 1E WTO BEIR S A
SHEEFEASHEED - EEEERI IR HIE - EEEEMERENFZ L - O
[ SR BB & R R RN T - BRSPSk T &R E b, ERIVEERW - HiiE
5 TER ) BOREIPRARS I A R SR LR -

R RARTARNPERLR

e PR o Bl R o (R B S MR B e B R AR RV - (BRI =
FgE IR IAER 5535 el BT ArEEmavIEEs - et BRI RS T %
AT BIEIHINE R— o3 > DA T e - BRIy B 82 A 22 T B3 TP B -
AR LR o] DA H e FFE S B L - sl R ity /i L 8 - B Rt FIE R

(normative ) B o] LAFE LRI 1 5R - DIESERE S TP IR P Y555 » DU AL
i AR 8% 2 ] EfR i HY BT FE £

2.4.1 {EBEFE R (the Pro-competitive Approach)

{8 PR R A ERR IR B EE R R A AR RIS » BE R A Y H BITER R LT Eht
(incentive) » BIEAEIR (L3I0 —EAVIRGE Al (e (EE A ARHESE - M (e ERHT
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Bl o VOB AR R B B R AT TR S AL R T
IR > R AR IS RREA A P ISR L - Reichman 5 - BRARYSRECUR AR

s BET LATCRISEEA R TR I B R RTE R ) R B E R R E
(AL S A RO & PR AT P ETIN 2R > BPEAE BT b m] REdE R R\l & 745 20K
Pz el NRBRIRE B ER AR A3, (public goods) 47 = AlI¥T
AR A8 it 55 0 S HilR & pl R (50 & St B R > IR R 0 =) TAE
TRIRAT > 5 [EIR A AIREERATHT (sequential innovation ) AMEEIARE EALEFAIIT A
7 ELTH B a8 h B SR = HEZ B i s BT R - A& IR Ryl Al IR A& IR Z A A
ERIER o B ER (R T AE B R R B GBS AR RIS T 0 A R -

Reichman 385 - 405RFH& RIS AT E M LTI - PREC— T {5 a8
( pro-competitive strategy ) » i FJ (s 5f#& B Z (e (H e 3% (free-rider) pFs/ NP4 51
SBIEE - VIEEER R R BRI TR AT A T TRIPS 5%, (TRIPS
flexibilities ) » K| TRIPS {7 AL At EAE T 8 (22, (wiggle room ) fEHEE ]
F R EEE AN A o WIS PEIEREIE PR 2 e R
TEHE - FAFERIERGY T EE TRIPS S BAR A B A (R (ESA FIT 5 (safeguard ) i > LI
B ST F 4 B4 (essential drugs ) = “ELAHBEFNFI A TRIPS S8 Mt 47 (1 T 2 EN
FERVELRI o ENFEATR SR EES o] B E BRI - RIHRR Ry i 5 _E R > B2 47 /0 e Y
SR By T 154 TRIPS [ 2 e - AR 2005 SEMEIEANE » (HRER LI F S5 A -
EIVRE By T LR, B N B2 B Iz > DRI LSS FR St A E B A Ry g - 0

2.42 APERE (the Human Rights Approach )

NFERIC I EAA ] DLER B2k B N T B2 2 e {A 5T (Jurgen Habermas ) 17 T ERF&[EH
L FE | (constitutionalization of international relations ) [— ZuFIJEHEL » 1A FERTET A
A DU ANRE By — T AR IR R - o S B R AV RHERE ISR H - et SN - 1A {EES

19 gee | Danielle Tully, Prospects for Progress: The TRIPS Agreement and Developing Countries After the
DOHA Conference, 26 B.C. INT'L & CompP. L. REV. 129 (2003).

11 jerome H. Reichman, From Free Riders to Fair Followers: Global Competition Under the TRIPS Agreement,
29 N.Y.U.J. INT'LL. &PoL. 11, 24 (1997)

12 gee |d..

113 Jerome H. Reichman, Bargaining Around the TRIPS Agreement: The Case for Ongoing Public-Private
Initiatives to Facilitate Worldwide Intellectual Property Transactions, 9 DUKE J. COMP. & INT'L L. 11, 24
(1998-1999).

114 CAROLYN DEERE, THE IMPLEMENTATION GAME — THE TRIPS AGREEMENT AND THE GLOBAL POLITICS OF
INTELLECTUAL PROPERTY REFORM IN DEVELOPING COUNTRIES 13 (Oxford University Press 2009).

5 Amy Kapczynski, The Access of Knowledge Mobilization and the New Politics of Intellectual Property, 117
YALE L.J. 804, 875 (2008).
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W ARE AR e T P UE M T ARSI (lifeworld) /Y T BEICEARA & | 2 orfraEkit
wo s NIRATERATA ERE - BAE SRS - W AEEa S TR R & - e T
PURELATEZE ] - EERBAVEN I EERIZ BN (HEIERESS) R - (HIEEAY R EEZ S
FERABCERRA G 2 RS-V > At S HBU S b/ F R R R - NIV
TR e B 2PV AHARTE P B PR I Rt - °

AHESEER T B ATREMEZRTS  (the human capabilities approach ) G il 172 %%
FEERVEURG » SRR S AN Al S bt SR B A S DMe R T AR el f—
BRIV AN AR (Gross Domestic Production, GDP ) A A& S Bt 3% BRI Y B IEAY A 55 2 -
PRI — R SR BUA LR EEF Amartya Sen 57 FsFTaiiiy " ATREME | (capability ) $5
A T —EAREERIIIRE 2 456 - HFTREEEERVARAS - | FIAEFEHYEEREY
AHYHEREEREAmNE - (H AT LiE B St G R S ARE Y - AR E HVBR
5 EANARESEINAE  HENE » B AN EB R AR T NS EavmTsE
M > Sen #RR Ry /2 V(R A SR HVEUEE 1 3% - 1 55— PREUH EIZR TS AYERE Nussbaum Hiff¢
FER ATV B IR SR ~ M R R - RIRJEREERE[E £ (universalism) AR %S
TERNERRE  FTRNAEAGERE RSB HE » A TR EBR NS
FrAThEE - M

MR & B2 fEE1E] (United Nations Development Programme ) Fr#E< » 1%
Bk e B AREZ$fE (Human Develop Report) #zi5r » FIf T A& 5%, (Human
Development Index ) iy & b L2 B AME S /K AE o AR A RE B BRI AERE e K
I {18 i o ) s PR R S HTaR PR » B3 TRIPS 1772 2 1 8 Z [ » (ERT& HYRIRE
E o IR ERE SR HINE S R S BREYRRE - PR TR IR FEI - [E]RF
et TIMRER S B R N EEN A BT R (R B R I A 2 5
—FIIRR - MAERE R w L EREER  JRBUFES S S B AR S IIAEE
iM4hsm Rt fyE TRIPS foE 81 H AR A=l 2eis - AEAIPE_E TRIPS e FER LR 12
%o MR B ILE LB F A o 1

2.4.3 NFFEEFERE (the Public Domain Approach)

U bk~ BRI (AR A o BSERIEAR o BPERA (A - AR AR » IR > E 189-191
(2011)-

117" Chon, supra note 53, at 2875-2878.

18 Helfer, Regime Shifting,at 45-52. See also Laurence R. Helfer, Toward a Human Rights Framework for
Intellectual Property, 40 U.C. Davis L. REv. 971 (2007).
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TONHRSHIE ) AR EE N B R TR WY AOUME B R
80 EfR o YWONILAEISHE VR Z B I B RE » T LUR (T AFR AR AV, - A0
TEREEAEEFIRE A (RAEHAIR @A IR AN S EM AR MRS 802
FEFIA B EREZRIFEIELEEEET - BB AILEE - FEARG T REFIRE -
INFECRIR I A 8 L SR LR B A N © 1F R PUARAS TR MERE R (e 5] -
18 70 N FEARIHY T R R Ry A FEREI AT DASR (AL B 20 A\ K RIS - i DU T RS HY
FEE( | ( the Tragedy of the Anti-commons ) - %0

WIS T AFEGEI , NAYRIERTLE Ry A FERFHYES - &0 FavsTsm MRS R BUR
EEEATIREEARE < AL FH ALY FLEREE S - R HM T EREE
BBl b ETEmAY A SV S s A - HEEA T IEEEE M ) (non-rivalry ) ~ T AHE(
P ; (non-exclusionary ) HYIAES » B m] g Ry NSt o KOMERAT &R EERE S am 1 oy
RyRFRERER (static efficiency ) KEHRERR (dynamic efficiency ) - FERERHRIRHYE LAY
RAAZEERAE AR » T BRI S E R A RCRI A FE R 4, > e ZE S|
AV L (EAS - HEM ERERIE Rl At TEHEReR (WS RE L Ems B
AAETREIRERCE (AEFE L AR o T ARG, (VB2 &R L TIRTEY) -
HEABAER T A e FRBIFANATRER DU A AR - Bt s RATReR , 2%

AR FREDD R - A B ERE AR R LB B AR T REFI LR » Ho
BRBNFEAILEIEF - AATSF R RIERELIE R - WSRFAIER PreE & E s irE
HARSI4ER » FORBoRF R [a] A Heritsk - A BRI EFA S E EFIA - Boyle HAILHIE T
T—AEGEE T EABARTEE AL - SRR ERAR ? ) RIEREULAREE Tk
ANFFHRN AT - BRER S ERMEE - RSN A LS R s a
TG R IEBUM SRR - F 220 BRI, 5 - LR EE
SfEHEA RIE 7 58— R SN Ry RI38AT A (access to knowledge, A2K ) 7 - ZHE)E R
PRV RS A SRR R B VIRE > BRI AR EE - AEAIA - KZFH
ERRE -

19 Kapczynski, supra note 115, at 855.

120 This term originally appeared in Heller's 1998 article. “Anticommons” appears when new property rights are
allocated without mechanisms for resolving ownership disputes. This “tragedy” refers to the existence of a large
number of intellectual property rights applicable to a single good or service unduly retarding or even preventing
its provision. See Michael A. Heller & Rebecca S. Eisenberg, Can Patents Deter Innovation? The Anticommons
in Biomedical Research, 280 SCIENCE 698 (1998).

2! Chon, supra note 53, at 2880.
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2.4.4 FHEFEEHRRK (the Neomercantilism Approach)

17 81 18 AL EpH AT - (£ K AHAY L& (rent-seeking society ) H7#5F ~ X
JRFE PG N A4S - RE B R BIEVIEGR - AN —ERE TP A BEAY B A B A i R R
o FEIRESRRIEHT « PE KRB S » S EIRACEE - BRI (IR PR

(EARBIIRARERE) FIBER - — T B THREAYE - A E T - 257 FiE
$T BB EE RS £ (Neomercantilism ) - *2°Skocpol 25 » {EBIFEATIREF LAB > (T{a[{EEL
I ELAK RS RS R BEFEAE N AV B > B [EIHFBE Y DA R ey T e MR 22 2400 | (system
of competing states ) » DL Kz DAAE EEREfig Ry Ry T B AR T 2 447, (world capitalist
system) > BUNFELARSERYRAGBIZ IR R 22 H3EE o LM B RENYR 4G » TRERHR
HER 208 -« BRI « BUa » B g% - PEEREEE Y EEEN
LGN > ] REER U REER I E L HIRE - (H R E L S R8T - Jl
A T R TR S A & OB EGE - PR EN T RS

Kuttner RIEE Ryttt FRAVEL E RV BIZAE OB S s - B8 EHH BN 15880k
FARAVATRE M F A 20 > NI E B o E T 80y A O R R S e - 15 bR —
Ji B o T E SR - — Al s Al m H B E 5 RINRE AR - TR S
RERTSIR PRI TIEREEZ SE RIS SR A E S = 18 - 2R 5
H 75 2553 e o8 C A BRI S SR I & R & UV BUR - (H S B Z ATk
BUR & A ¥ 2 UL s T HVEUE RIS - AT T REh » P BRI -
ST - B 2 SO T P B A0 1) PR 2 A AR SRS LA A AT R R~ ]
P EA RS > SURFIFATE T B ) W) S R O R R o

B8 B LR T EHAET R B PRag s - (RN R BT - R AT Y
{3% > M HASRCBURN B B RVEDSIEHT - A 2 BOUEE Ry 2R AR e A B PR o M B

2 A GEMEIER T 0 i o H 27-29 (1997) [N - A HE R E R
# °

2 HiigEE 0 H 32-34 - M S BUBdAE H A A LT R SRS AR R [ A PER B DRI O > 25 82 -
124 THEDA SKOCPOL, STATES AND SOCIAL REVOLUTIONS: A COMPARATIVE ANALYSIS OF FRANCE, RUSSIA, AND
CHINA 19-24 (Cambridge University Press 1979).

Y WEB GEMEHTERER > H 26 -

126 Robert L. Kuttner, Development, Globalization, and Law, 26 Mich. J. Int’l L. 19, 28 (2005).

127 See e.g. Ronald J. Gilson & Curtis J. Milhaupt, Sovereign Wealth Funds and Corporate Governance: A
Minimalist Solution to the New Mercantilism, 60 STAN. L. REV. 1345 (2007-2008).

128 See Peter K. Yu, Piracy, Prejudice, and Perspectives: An Attempt to Use Shakespeare to Reconfigure the
U.S.-China Intellectual Property Debate, 19 B.U. INT'L L.J. 1 (2001). Peter K. Yu, From Prates to Partners:
Protecting Intellectual Property in China in the Twenty-First Century, 50 Am. U. L. REV. 131 (2001).

Y SRR o I TR o B TR ) — R EIRE e, Bt SRR s | R T
s E 4R - SHSRSRCHUPRER - H 235-262
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% BpBEEEEE  WIPRENERTET R TERNAENRES > TR
FRACHHIEE - “OHIEELE Ghosh IE{ERIE BN AYILES » #8751 THrEp T
% 0 WORER i B EE R E AN o e B AR TS AR ch &k B 2 i & e AL -
TE BRI ORI PR S A M T e BRTH S5 T S (R B A B MBI RV Sl
FESEMLE - B2 TRIPS 2 8 A—TEEHIBSH 2 55 - RIS Em N8

RSB T8 EH ) YRR E - QIR RHGHT ERE R A& nef BN A
ZHIRES LU E B BRAVRERS Ry o] - 3 L (R BB & > ok -

Tt B B AR PR AU RIS B BRRE (R

e S
Zigggg FHL R CRRE | AEgRRE | FEPARRE
(£ TRIPS T14 | EEEINGNE | RSN | HERY
BEESHER | SR | AR | s
BE SR | MUELIBER | S R TRIPS | ZiRHEE LUE | B b
BB - CRERIALE | B FIR I | R
WIBATI TR - | AT - S AR
WP TRIPS (fE | BRGHSE | GOESER | BclksBEE
B 8 | eTERAN (R | SRR B | SRS | i S
fESLEHE SERALS - | WA | MRS
ERRRE R | AT | R | B R
B & | RBEEAS | REEUEEE | DARSEAAL | EREAE EE
BEIBELURE - | COPBMIEUEE | BT | R
sEib BB o | R -

A EE R

AR

I SRS ERAAES 2 PR G A

am ot AV EERE AR BR 52 > mEPRBE S o B SRs 1] LABRECEE A%

9 (regime shifting ) {F F2L[F8ES - MBI TRgEFRE IS HE S MReER 2 > fFIF

WO RT o GEM BN ERE T H 86
31 Shubha Ghosh, Globalization, Patents and Traditional Knowledge, 17 CoLuM. J. ASIAN L. 73, 85-88 (2003).
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BUAHAREAFASE T RIS AR EE T - T B | ik B B am L EHIRESR - A
i S SR R R B T R LR A A S (v B MM S B A R T 5100 ik
AR > RERFELSREEIN— o BRI B AR SR AR U Ry R Akl - (EIBUE A 5T
AR R ERS PR -

2.5.1 ILERVERBSEIRE - ZEHIf2# (Regime Shifting)

Krasner HfEIES] N T —(EE B THYES T —EWPREGEORAYRA ~ A& - &5

AIl ~ JRHIERRR » (RIL > (TR BB R e A 4 T AN - Y%
AL BRSSP RS TR R ¢ JRA ~ AR ARR - RRHIER S -
HIFTAEA S am R IAYERTE A2t TP ERAAR A DURARRIPA#EE{E - Krasner
SR R IR B R I AE TR B SRS AHAAI M I L R B ) T SRR A ) - e
FEMERYBPRER_EAITHIR T — e e 2 otamiE e i RVIR S » AR ERHHH A
LA 5B 2 SR B SR > Raustiala & Victor S35 5K 2 4R (i ) s B PR i (B e
PRI s By B AR - DN R S AR B ~ SRRV 52 > DL T hE4S
(Regime Complex) &7 - ***Helfer fERH BB EERINTE4ISE R » 32 748 T 2EH
Pl (RS ARHEIUSTEIN S - " Helfer BT — 0 T BH & o B SR BT FEURTAR 45 AT )
FAELAE Ry F-BY - SRECAILIRH M FIFTBA IR E5R - ©*°

[ SR A B PR R ORa A S YRS A SRS 15 RIS =5 & - WIIsREEH & - BUE
[ AR AR HE T T ZR s A DRSS T &Y R 27 - AR RUEET S it > I
AR BB R ST - P Helfer F5R © BIRSEEHI-PAVRTERIZ 4T T BB ECR
HE - HEMSTEE ARG AR " I (counter-regime ) AHUSREHFHY
) FESHET R ERA U EE R E N A S TEEN S ARG - PR
BEMERRR AT » S E AR A B R T 5 B S ek P aY S SR =

132 stephen D. Krasner, Structural Causes and Regime Consequences: Regimes as Intervening Variables,
INTERNATIONAL REGIMES 2 (Stephen. D. Krasner eds., NY: Cornell University Press 1983).

3 Stephen D. Krasner, Global Communications and National Power: Life on the Pareto Frontier, 43 WORLD
PoL. 336 (1991).

134 Kal Raustiala & David G. Victor, The Regime Complex for Plant Genetic Resources, 58 INT’L ORG. 227
(2004). See also Karen J. Alter and Sophie Meunier, The Politics of International Regime Complexity, 7 PERSP.
ON PoL. 13 (2009).

135 gee Helfer, Regime Shifting.

13 d., at 58.

37 Cf. Raustiala & Victor, supra note 134, at 279-281 (considering about the difficulty to negotiate new
standards against an array of existing rules, which will be obstacles for governments to orchestrate strategies to
achieve particular aims but only create transaction cost).

38 Helfer, Regime Shifting, at 15.
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EEREREIRE (TRIPS Council ) » Bi{t FUBERIF ZEREAH SR WIPO - SREHVEE th &2
S YRR ETLSCEHERATAE T - 1RIE Helfer » &8 tPEIZ 0] DI SRS ~ SRS A 2
IR AR R L T 24 H Yy

EERCFTA BUR E A

Grfgr e TR T RE S B R B W T BT

FEAE S T IR -

BT Z SRS IR S A WTO Bl WIPO H -

BRI A S T R PR e R Y Ew - AP UEERY 1T R (R
BUEEUFAHSE) ] AR SR TENY T U EE - 515w AN ] RE R Is M RIS s 1T
Raustiala & Victor f&7 5 " K—Z550% | (strategic inconsistency )  “*il4n{E Efir E[q] &
SIS > BHSSTPERZEAYFEEEZ DL WIPO {E B B SKHIAUER1TE > £F 1970 F£HS > BH
HHEF A ARV ERE ANNNE - i — 25 B S TRz 5T ENERT -
B2 AR B 5= BT G AS Eh SR B 5 B - B RiamiEifs 2 GATT fEZ2RE T »
e T ShrEE A3 TRIPS WhERYETIL - Al — IR EA = - i
TRIPS il 7E 1% RIS SR A B SRR TEYE R ER (plant genetic resources, PGR )
2 REEHLA Y EE /A4 (Convention on Biological Diversity, CBD ) BT -

P w N PRe

FLSCAE YL ECJR ( plant genetic resources ) #¢ 58 Ry e —fE" AJFEL[EIE 7 | (common
heritage ) - MM AN EREM - EREYVERERVE SV EECER—E - Qe T EI%R 3
BT E R 25 U - B2 ] PR R I E T YR - S ERE (plant breeder’s
right) > P EGEEY) ~ SR SRR a7 AR A » B e HL S SEEE IR 1920 4K -
FEURPE RIS FC =R - M SRR GEE - AR A B 51y
BN B =R R R - BERROVAES B REER B EAERE
TET - BENETEA SR AL ZRRS LAY (e 5 5% 2 el A1) LR o » (B 2R R0 (- 38¢
PR PR o 2 AR DR R BT R - 11961 SEAVIE I S (R PSR A A 4

(the International Union for the Protection of New Varieties of Plants, UPOV Agreement ) 1=
TEEAL THEYIETERE - ST TSR LRI AYA 2 © LI Br 3 o B 22 Bl bR an e am TR T i
EEtEE4H4% (the United Nations Food and Agriculture Organization, FAO ) » Fi#g ] 52

%9 1d., at 53

% Raustiala & Victor, supra note 134, at 297-299.

See generally SELL, THE GLOBALIZATION OF IP. Helfer, Regime Shifting, at 19-23 (suggesting that the
superficial multilateralism of the U.S. claiming to cede authority to aninter-governmental organization is often
suspicious).

%2 Raustiala & Victor, supra note 134, at 286-287.
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YRR B (2B B N E Y ERE R - AR R I ERAV B2 T DARHIE - I
HatEEr "B ARE , (farmer’s right) - %ﬁﬁﬁﬁ%ﬁtqﬂzﬁﬁﬁﬁ@ﬁﬂ% ERZE RFHETT
ZAREE®  FAO {5 AR i S P e -

1960 %= 1980 R » FR{RefE X WTAEE » 1992 FHf &R HAVIE g - R T4AY)
RN HOREHRIENREEYERER - KAV IRE BURAYELE - (H5F]
M EM ERERE AN E R TS ALI44IEIRE (the Conference of
the Parties, COP) i fsiramie - BA S &MY S EIRAT % T BB A H A
4 ERHAREHE R Z12E - Fss PRI A AR B RHGRBIRT A YIRH A B AR
TAFEBINAERER - MEZESTERET Rl " YRR, (biopiracy) - fi&{E4EY)
RN B AR TR A B R B0k T LRI R NGRS » DU R
I EI AR > ME L EER S HFIA TRIPS fERH AR o ERF K R in ey
i B3 R EZ S| T ORIE TRIPS Tﬁ%&%ﬁéiﬂtﬁéﬁz B o AT THY A B [F e
JR AT AP 20 R 1 o & ot B8 s R % R S A

PRI & RHC SR B R B PSR IR A V) 2 B ME AN GV A P st RIS — T EY)
W o b B SE R 57 W R P R SR 2T 55 g 4H %% (the Consultative Group on International
Agricultural Research, CGIAR )» B 3K F| F A ¥kl 2853245 ( material transfer agreements,
MTA) {F B P RERSRE LIET THE T334 - e R B PR EESR T ZE s e AH 45 5 — B A
ERIRT - R AMEERENERTE - &i%fr 2001 F1y " B EE Y@ EE
{6649 ) (ITPGR) “orfr > o iT—EERRATZL B - (55 B RS 7T LAACHARE T > MBS
el 57 H B {4 S B/ N eH (Treaty's Governing Body ) 223 7 £ (fund ) S8 HZE >
AT RO 528 (seed pool ) W ZHEYIEENER - BEAGIM S » 2001 1Y
ITPGR {FR&AVETL T BEOPHETHYA 2 SR - Z ARG HIVIER A FEE = R &
B SR ETR

2.5.2 BHEBREMEN+EEIE (Social Mobilization )

LR PR R A EE FE A S BN 52 - Amy Kapcezynski HIJ5 [ A Erving Goffman Y T HEZ2#H

%3 EAO. 1995. CPGR 6/95/8: Revision of the International Undertaking on Plant Genetic Resources. Known as
the International Undertaking on Plant Genetic Resources.

144 Helfer, Regime Shifting, at 28-30.

4> CBDArt. 15.1

146 The International Treaty on Plant Genetic Resources for Food and Agriculture Organization,.Nov. 3, 2001,
available at http://www.fao.org/ag/cgrfa/lU.htm [hereinafter ITPGR].
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5 (frame theory ) {F Byo 3T 4ems - “HEZ SR E SR THESS | B —(8 T 5288 | (schema
of interpretation ) » Fu3FFIFIEZLAT AL E AL ~ BEAZ - HESD - RESEMI B C v &4 G
i HAIRESEIEE (ideology ) —RRIEFIMESRZ - HEZL foFFEERe(TEI DL Rkl

SRH > AE LU G TN B R B B SR RR A 2 RS 7T« M Kapezynski 574
BB T SR A A » AR R T R S R PR M | B T
TP o HF 25 IRBURTAH SRR &% T B S S5 HE T REELA1E T AR EIRHROT F 649 ,( Treaty on
Access to Knowledge and Technology ) FYIFEE - HEZSF B & (FE AL HE T 1% - BR8]

B4 BLEFBUARERS - 1

B ERE R I b P HAEREURES Landes & Posner {5 HHHYAEFERY
By TNFEIEFE | (public choice) Sk S A RETAATAE H - Landes & Posner 3
g TERER Ry TIRELEE ) 2 NBUERIBEE BERIANTERR ERE 0 e T (EBRE) AE(E
JEEE7FFE (economic rent ) MR I » 1855 FI {8 8 75 K AS 255 F4 Uit as ( competitive
return ) | OB RSN B RIS AL LA E T & A % | Landes & Posner
i fyiEsE 1970 T HEHTE (free-market) EERAIAR | AT RicAY4E R - Kapezynski 8.5 T
SRR ReEM L EAF B MAVEE S | B EME | AsERB 2 MRS TENMESR -
Btk TS NERREMMREEMEREIF R - T EEVE | iR EE R A
BAF > BRIDEBAIVEGHES DL " THEERE ) 30T B5 | s fEgE i EromE
I o TPReEELE 5 U s R 1980 (X - BAIRY RS B AR
A AR 4G TR BV E EOE P ENIIRE - LR ER I ER TEI 3 LR RIE S
8, o YN R By TIMa ) o OAEGRE RO - B R A
FENE RECRIE R R B 2RI 8 EIVREERS DAEI - BEHeE 1S DAEIES - s 4 A B
AT - RMRHOTREA BRI ATAE -

DIHEE RIS S R B - S RS S IR A S R R’ A F R i s& b

147
1
1

Kapczynski,supra note 115.

® 1d., at 813-814.

® 1d., at 851.

O NIRRT AT SR (rational choice ) Ryl 0 BB A B AT SRS A RARRS
ZEEER o AR AZEVERTANGE - YA RRERT ARA MR IE 2R IR » LR IR E AT RE R R R IR MEAY - i
TRERER A LB HTE BB PIRIEFEAVEK - (H5E N ERAEEHAT RAE e m AE L - it - 2
PR S T R R 5RIM A JIHIH 2 ERG A (rent-seeking) 175 » (EAG A7 BIAG LAERR &5 T EL B K HE
FIBLFZ RN » HAS RN HERERAY - Hovenkamp #4601 AR IRHER D2 /A AR BETIF
iy - | See Herbert Hovenkamp, Innovation and the Domain of Competition Policy, 60 ALA. L. REV. 103, 117
(2008-2009).

B WILLIAM M. LANDES & RICHARD A. POSNER, THE POLITICAL ECONOMY OF INTELLECTUAL PROPERTY LAW
14 (American Enterprise Institute Press 2004).

152 Kapczynski, supra note 115, at 842-848.

B b

1

a
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% > T3 P SR AR B R BR SEHIEE T HIV/AIDS Eik et - SR T e a1
U PR S AE S - P = SRS F SR TR S AR o ARSI e
R TR A T S E R AR SR BB 38 TP B R A 5 - LU B (LR S A S sy » 52
BRI 53— TEIfE AR AR - T (Rah |, EC AIEEMERIFIE - Bk - SpaiinE
FHEERBE - 5D B2 SRR R R - JERUR ST B T/ - M s
Pl 2 BRAT 90Y6HEE T B 5 4 IV E7E 109K 1 » EFE T8 R S A By i
/N o JEEEE TR TR T ATELE o

MHE Trase st T E | B8R - +h & Eh& Al IR R RIS AT (55
TERFAELE - & TR FUETL TFIEESE » B USRS A — (NS ENE
FERVILE B ZATAH - o &R B RSB TRESE RS Ry " (E=E, &
R ORE AR R BN B s IR 777 3 A LB R ME Y RS B AR R ]
I Ry IR IV (R — (LA I 2 RIS - R E R ) B R
FEMEAT SR RN EEE IR T AISRAT ] BUREZR - ESREEV)IT IRV EIRGEE A EEYRY TNEE
M EERERIREEES S E - EREE T RAME ) ERSES MEY s arie A R p A 2
HIFFEEARAY - ERIFERSUEIRERYERGEE R/ MR IR B R ER IR 5Lk
EESER MM R S A BRI, - AR ) B THEA ) RIS S - 2
(7 Smal S EEE - F TR E ) AURESBHIGIERET o Al R R Eham A iR (i T A4
R RES -

2.5.3 /N ¢ BIRE B EM LA SEEIE

RS T R RS S R B A T R &2 A TR
20 > 40 Raustiala & Victor 575 ik R fik A B S B AR G2 11 T & TR P R A e
FEVE TSI EE R B I R AR B S TP B - TS A & I S A EE MR S B
A o POERERHEEMEAIE TRIPS e RISt - BEs chEIS R SIS 27 {6 3b 18 » ifi
g HIESE ~ BB NEE R T DUERITLE (suigeneris) 2 T REE | ([EFEEAY)
SREMEALIRIBSH > BHES B S Al B — R A R AR - R R YR
1> BISAYHIS AR —8X © B4 - MR R % IR BUR A SR E B S A B M T A 5K
tSES) o BN s R T AE FR I E AT A BRI SE BT 8 AR — E E A A B b

% 1d., at 850.

5 1d., at 849.

' 1d., at 853-854.

1% Raustiala & Victor, supra note 134, at 279-281.
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B¢ - Helfer RIIEREL 7 # REEEIRTRETE » 90 R RS2 MRS » R AT DLEHBA S 1 =
ZRISIER - DAHERIRT— R E Y <8 B  Tiis RV A —8UE T ARSEESS
A] DL T A T e B M e P AR o Helfer L By T #05#45505% | (Cintegrationist’
strategy ) - *'Sell %R EHATER S HIFE SRS - S0k IR BB 7 A i v I B
P WG T R EOGHEI AT M - ERGHERFEER AR T - E IR e el
AR S By E A B RS VA S L B ey e o o 1°°

Kapczynski HIFRHE T — (8 DU B 1 3522 » S5ERRIIN R e S I i (R sl 51y
EBE SR AL [EESER LA & AR EAESS - AR MFI%S & fEe - &
S R SLED A4S H 2 RSB SR R SRR E N 2Rk - AR -
PR (RS BLAERE HEAE R (cyberutopianism ) K B 4kt 58 B (F PB4 5 -
1SOKapezynski FE Y » i Y i 7 Y R A P (R LI A o B B
TS EA—E 5101, IR B E SN —5 - UHG WIPO iEFERYERIMEAHS: -
42 TRIPS KA—fRAfa - FHEMTE T 5L R & g - 1

B S5 TS B B B SRR - (ST BUT AR AREBR 8 P B T
S B RS IFIR R - B S A R A B R D RO IR - Al T B
A5G - A HESRI L0 BT AE VR A R A s A BRI R PR L8 - TR
s BRI A S AEURAT R - RS RN B A L (B
SR BRI - (B R TR RS RATER iRt I | - MR
SIS BRI - PR ELRREN T ISR B 4 BIR AR - PRI Chander & Sunder
TE4 Ry (ASAERIRE ) TG IR RSB A SEE,
AV B R P B N R R B S -

HIFAT N Bk A A RN T eSS, 1y T AR | - ROEERER
By SR E SRR —smaf > 25 T AR TIE R R PUE E ERE B E H R A5 &
K o A gt alE Boyle Frsfiy—f% : 0 ARG 5 TEHIR AT A Al 2K - |
**Chander & Sunder R H! : " & B RR R 40 A FREEI s T P RTSRR  , ——

57 Helfer, Regime Shifting at 59.

158 See Susan K. Sell, The Quest for Global Governance in Intellectual Property and Public Health: Structural,
Discursive and Institutional Dimensions, 77 TEMP. L. REV. 363, 397-398 (2004).

159 Kapczynski, supra note 115, at 853-854.

19014, at 864.

161 Anupam Chander and Madhavi Sunder, the Romance of Public Domain, 92 CAL. L. REV. 1331 (2004).

162" James Boyle, The Second Enclosure Movement and the Construction of the Public Domain, LAW & CONTEMP.
ProsBs., Winter/Spring 2003, at 52.
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B2 AN (EIHMEAEAEES) WA NIAE U EEIEITEFT o SR AL &
CCRTRIHR IR —8 A ~ BB A - JE TR U A 2B EE » AR
AR - "°[AifT Chander & Sunder 3% 5401 FL 5 B8 (A fREIEPG 7 TSR AV A% 5 LA
FIARAE LRGBS 7 - BURSEERFI 2 A T 5RkE AR E e e B

N FLAEI o

KT A ZRE TN IERY R T M B 2R A A 2 i R 5RAVEE
B B E AR AER] (liability rules) ~ B#EESEIH (innovation prize ) ~ 553 H fEjH
&% (competitive intermediators ) {528 DL H FHALESHE R HERERVRS] - Hi2 A S
fNaEEFE RIS (sequential innovation ) EELAEIMEf 5 HEF 2 S F (monopolist abuse ) - ***i&
L 3 R B E A AT AL HP A er 5 BT 2SR B SR A A b » ROEHERRIRAT R L
OBV R A - M E5R © ZE— R IE AR 2 R e ARSI T 15 LAGERN
WrEFIRE(L BB RIEES NGB RUS AIERATARTE « WL JTRERIERATRAA Bt
RN — G -

BE L A Em sy Bk - JEBUFLHER - S T EIKINE » s EIRED
1BA S THEE R B R — RV S AR M A B A E Y R &R A GRS
o BHE R BIRAE R B EN o O E RS P B LN B RS R o T A
/BT T AR ZARHISRES BSOS - InA BE s B A o (It M E S
REEN > NEE S IEEE TER SR IR - S TR AT ISR T 2fRE
JHE— Bk - 1717 Guzman tE2 e WTO #efil] a2 IR HPRFT ARV E S iR 2= - HAE
T AT 0 T o 32 5 SRS M1 T BRI SR T DA IS 8 P B R (Pl I fir > 1
P ST E B AP > HgZ B2 nlRE R EHY -

A LARE - BPETT 1970 FERRAGHYI AR o T SRACR T NERE Ry B I
{Er B B o 2 AR I AE TR - IR R IR LR G BRI SRR M EE -
WA Z RN K AVEF AT o REACAVE f—EE R 7T > BUE TR 5 S Iy 5
GEET A (interdependence ) « {EEREATEIREGHVIRIEF - BHY - BEARRYREN =

183 Chander and Sunder, supra note 161, at 1334-1335.

'**See Geneva Declaration on the Future of World Intellectual Property Organization, at 1, available at
http://www.cptech.org/ip/wipo/futureofwipodeclaration.pdf.

165 see Okediji , The International Relations of IP, at 363.

166 Guzman, supra note 49, at 314.
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SR RIS RS B - T e an ESRAVORIE | R RIE R - SR - WA SR
BN A EERE - 281 > S BRAEAVHE A AR Fy - 2K B BRI BRI AR 2R B
G R —ERERNE—TE  EBERSRTTRR - LA 2R S E E R H IR
il o S H > PSR SR AT A - MR F TR NETHER A (e EAE R R ORlE
HATREfSRIHIAR -

B FEREE WTO shfe B s S 1 RElE - 28I e ME RO tEE
JERIHRETRE - EREEF R T HERIE AR - TERISHE 2 BHI R L BRI Y
BRI H A e T 1 B ER PR - A B AR RN E] - FESNEITRRERE FHEPR
ek EI0RAE o MR T A - A SRR E A E IR E - S EAE
BRI R A 2 f8HL - MERRPER M —rY B AR - S nI RIS (% 7 WTO
MGl E SRR - SHE T S5V FHRVRERE » (HRAHYE SAE S B SES R " R
HE ) MR LW TEEANEE ) FrEec-

BE LR RE —EA4RY "8RG, (inherently collective) R7H - Bi{5A4-1H
FER By —fi - BIEZARELE " USEEARER EEMAR - 2 —EEA - FH L2H
B E S AR (AR - IS $e 8t e s DERE A — ARk - TS RL T
HARHS S BLERIRYATE - B ANE AT R MR 2 S AR AE
RRAVERE b - TERTEE T AT AGERS - 12 ASR A& AAIR AR E e s 4
AGAR LA AR Ho A - BRI R TR - AN AR IRA—E 2 5%
AAFERE > Tiak EE G AR H B E sl EGG T EsE AN - (B HR ARIREE - dil
HY R I R M E R B AE R T (R L R AV (B AL - I HAG T S ZHIA
B PRI HT AL AR R AEAE SRR i (o 22 S A Il A\ PR B AL M Pr e BEAG »
HERARARGE S BT A B A E Sk -

BV EREERE - SN RZEARE BT LIRS - B2AEERERET - &K
FIE SRR AR aRrY T IDAMRRE ) Sl T B8 2Bk BN R - B (R
A > TAEEEESAEERAR " 7BCIESRE ) (distributive justice) {HEF
TNIEK - (R BLRIERE M - TTRERLE P ECERIEK BIEZ — - ITEEE
FEMETIEREZERICEIRHY FARRT - TRERS R L HE (e T E1EMAY R AL - BEEE PEIZ
FERHE o Fray e —iE RS ) AV - R RSt RE S EH R T
o TRAL ~ S ESERE Rl DERIEHE - S R AR DICE I R - DU
AT - B NS5 - TR S AR AR EREEEE -
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- CFEMAEREL

3.1.1 fEFEBRFERE (intangible property)

AR TR BEDIMESRR TR FIREDL T & WYUTRERI o EREIPAY
A PASE ) L (R R AN EATEERRR - A8 A JEAY AR S S DL T LB R
HTAEIE - SR EIPRY - BIEGEHARE - B - B BEEE 0 BREREE
TRy > ¥iESRIPAVE 4G TIARIRGE - Tl 2 RIEAG I -

B ERE RS NER S E Z BRIMREE A E L2 REE - AFEERZ —
TERER o PNL - TR R | RFRE T R IEEN 2 IR ) DURGRE T AR E b
[EE, ZF: - T S ERE - TR HRE TR —E 2 AIPYRE - S A %
FAEZS - SRS RS — TR A PILSN > BLEAY) 2 Fr A RESD fE B RERAR A HE
M- BT~ B~ 8 FABE YA R ERIRRE - ARSYNLIE AR A B R
whe o EEVERGEEEERREINAE » AZIREDIAMRIT I ErRrE B fe 2 AT
Y o MBI BN R T AR R A e R P (e B R BV A
{8 MR EEIZAHE B —ENA Y e RR M E NG URZIE - BEEEYAS
W R FEE R 2 e - I H B2 R gIE - AR AE Rl ER T - It
BEMERNR TR ZARY) - IeBiRE— AR - IR gEBRAEZ A - 4
EFRIRE b Al E SRR E RN R T IAA TSR - BN S E A A =Y
Rtk > PO L

3.1.2 FEEEE (Nonrivalrousness )

KOREBRR Ry BRI EERERER R ZEE - AEEEN > B TR, 2

bR TR O S S E MR R A Y B ) PRI Y B A R EE HARATR
Y] #Ih > H 3 (1995) -

83



T - 2R R — Ry TR 0 fER SR SR E R E Ay o AR
Mz » WA G EIHERDEEEE S =H - BB AL LR & HERNT & R » A
A A EHR R PR AU » SR - SWIN— OFEENZ M BHNE
FACHE = HE B A G - 52 > ZHI— AOFEIA R I S tHIk
A HieEaZ M EZBERARE - Lal A o THHERRA  JHEENE
FZERHCaHZRZEY)  AZaRBIrBA TR - XOEprEE "Ik
RCESE S - A2 RAECRATE -

MRS EREORE SR P e 2 B2 ~ FISREL G, s S R (R IRag Y2
AR R AR - B0 S - (ERR IR 2 HAIRER TR A > Al ZE T A GH
FyHEEERG T A > BLICH AT G5 A - FAREAPIREE T B FEFIF M4 C
Z b AEFEPRARR RS EESU AR T Hofth 2 AR T oA AE R n D _EJE
FAE B 2SS - NAYIEFIILA G ESE0 B REIIM K - A EfEHglfEr A St -
NSRRI Z (ERIJT8E T OHE R talfE 2 & FEARIEASERR " fIE | ZFERR -
BYlinE > HiE TR T EEEMN ) WAGESERNE T ERE BV

ob Pl il xe S E,
BEMNE L &R -

3.1.3 FEHEt M (Nonexcludibility )

DA Z R T IR ) B & B DU RERRERA ACER] > BCPERRAT
NOHBRSE - RNE A O A A ERK AR SRR - LR F30 Ry aTRERIL T
IR B A TE > W BB - By EE A - B
ARKEREE - A ZHRENARIMEEHR - el i T se g BaIrPitis: -
{EJRA]RESE - BIANfESREGHYZE PGB BH AL > MR EEGRIA - 2800 > &K
7 Stiglitz 5t > WERKEASZ EA " IEPHM: , 895 - (£ A TP A2 FER
RE - BERRAERIVES - WS EERERAER NEHZ - il BB AT DL
HRUEVHE S R - AESERNE - (B ORA LMY P Al S AH R H YR b DA

2 GORER Sl SRR R R IR AT DAEIR R R4 D EAYEOT RS - B A RN
NS W HBUNTHEIREEIV & - RS RS T AR 2R o PRy AEREIE R - APl
NI — A B - JTREEE R R AW G - 28I AT LATRET B 2 (E B 0 ROk B & S eE U Rt - s
{EFNTEE BIPEEIFERR - DA s i 8 i el 20E - See Inge Kaul, Isabelle Grunberg and Marc Stern,
Introduction, GLOBAL PUBLIC GOODS: INTERNATIONAL COOPERATION IN THE 21ST CENTURY 3-5 (Inge Kaul,
Isabelle Grunberg and Marc Stern ed., Oxford USA 1999) available at
http://web.undp.org/globalpublicgoods/TheBook/globalpublicgoods.pdf.

¥ Because of the excludability of Intellectual Property can be temporarily erected, thus Intellectual Property may
be categorized as “impure public good.”
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IEFREHER o ISR S - A EREHFEEANEE > FE EELAT A 1 DR
Hofth \FRERARATERE - “TEED - R TTBEERGE S IR -

SV R L el R B R OREE R N A Ry AT IRIRT » RIEE
it NS ~ POESHYRE SRR - QIREFAPREERI N BTERMT > A ERE P Rl R &
AIREFRf AERAR - TUT7AE S - AIRE R EAIRE ARHERE SR > Al rTRe 2R R fH ]
SEIRAITIFEE DL " AL | (reverse engineering ) = 1301 - TIiIF& AR A (EH

(free-riding ) ° R - f2H#AE TRIPS HIEHAR - 572 EBH 4 BSH0E A 2T 46 P
HHIRERS - BRLERr SR TR EE o SRR A SR MS DAREIL » AR ERSEER
PRSP RS IR RO E5RIFEL T St 5 AYRCTT - ARPEEA S 8% f B R B P 2 7 4R SAT
SN LR > {EIE ST RHHVER S S TR AEAGHE R -

3.14 EEMERAIRRE M EEEEENEE

HRNEEM EERENNAANE EEAIRRCEEBEEFE M - R AT DI & 2
ERECREHIANA Ry T A | o NSRS EHEGIE AR F A3 - ARy e 2
F— - RILEEA LB BRI ? 55 AT DAAelfR ks th N SRR 2 B2
N SEARY T AR 008 o AR ~ BURFRES ~ A= 1R3ESE - Maskus and Reichman 5%
By B IR A 3 B R 5 T S e B E AR A B S B HAZ - "Maskus and
Reichman Firfai i 2R AR T 252 #5 g R (excludability ) —sGE A1

(appropriability ) ZiczER - ©

i

R m

e EREE VA D AR - [RARZEHIE » e B Ry - 2AMAE R
TRECEEMERENRE > IR T HE AR EPMEAIITEE o RIUAE EPHMERY5RI2E
o) > EE BRI (El—HOTEES T —5F]) » Bt - S RhE
ETEME o AEAERERIME L B ARV A BRI A > —EiRE
ERHEE - Z RHUSORERIIPRISCT - miETEH R B IR R E R — A=
AR Z MR - &P BRI AR ZFNVE T —RA NEEE SV ERE - #AA

* Josepf E. Stiglitz, Knowledge as Global Public Good, GLOBAL PUBLIC GOODS: INTERNATIONAL COOPERATION
IN THE 21ST CENTURY 310, (Inge Kaul, Isabelle Grunberg and Marc Stern ed. 1999), Oxford USA.

> See Pamela Samuelson and Suzanne Scotchmer, The Law and Economics of Reverse Engineering, 111 YALE
L.J. 1575 (2002); Suzanne Scotchmer, Standing on the Shoulders of Giants: Cumulative Research and the Patent
Law, 5 J. ECON. PERSP. 29 (1991).

® See Mark A. Lemley, Property, Intellectual Property, and Free Riding, 83 TEX. L. REV. 1031 (2004).

” Keith E. Maskus and Jerome H. Reichman, The Globalization of Private Knowledge Goods and the
Privatization of Global Public Goods, 7 J. Int'l Econ. L. 279, 284 (2001).

% 1d., at 285.
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AT LARSRIABEHI A ZE 1E 51 B e A A S EE R RS o - B R R I RE AR A N
ERHRSE - thERE RE - N RERPHISO A RS M N AR A&
sl LR A ERUSHER R ERE T (T B &S ERIUE - AR P B s s e Ey
HAZHEE L -

R EME - B S E R R TR AR SO T RRER] - R S
FERVOREE - e AEREN A S TIAR AV SR | R HEIEAYZSE RAVEEE A% -
B R EIMEACEE —EA N > B S Bt 2 HIER BB
[T R > D PR » F BRI RIS & - PR B
B FERER TR PHBRE R N R - A1 25 R s 0 I FE R Y R B FE A 2R AH ]
HEE MBI ZEIAHE - BRAER SRR EEEEA]  RIELLL MR B 7
FEERSF ASEARE Ry oL - BRET S i 22 O AR B Sy 5 NI E MR - Stssit (IR /e
B R B TP EISE - WAR SRR AR S 3 R B s% Bl S A i H AR -

S RpEF LA NFEMAEE L JIER

FsE IR (A REER AN E S ERE S ME S EREZRE R
BUEHT + FEEFE HEER - RGBSR AR SR AR A S S S i R
RN B AR St 42 B BHE - Oddi & 250k TRIPS fi75E T RE A S A HEFFS R
R 2 TSRS LS ) o AR SR R R R T SR
FEAEPE g s AvIa R - DU B th BRAE4E 2 TRIPS fih i tPHYA AR GEAE 2
ke > S > ZICEE R DARA 5% T B S 15 ] LA IEAS 2 T S IR B2 (B 1E > i
YR B S HI E RS - IR NV R S sl St = i 2 -

R R R T AG Y —RE AR P AR - (FHEELEEAURE - 28T =FRMEA a2 3t
2 o BERIMEEFAAEERES - HILEARIER A —EFENEIRYE 2
b MI—fREVBIE ~ ABIEAAHE > EEFERFZEBRE " AV E ) 285 - Bl
7t 16 WPk - B R B A BT E (L - NIRRT e S Y
Rifie - S0 VR B S EE R B 1L 0 2 B - Mossoff 585 - DLE 28R

S HERE AV SR R PSR BEMEERE > WEESHRAERAT  YIK
H 48 (1995) -
10" A, Samuel Oddi, TRIPS-Natural Rights and a "Polite Form of Economic Imperialism”, 29 VAND. J.
;I;RANSNAT'L L. 415,419 (1996) [hereinafter Oddi, Polite Form of Economic Imperialism].

Seeid..
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STITEVRRIEIN S - AR T o ol DS LA BT 2 B AR MER B 2 At
2t o HEG L RIRE S (R HE DA E RER R R . - ORI AR B e A T BT I
BEMERAIBIGZER G - 5T R E R EE AR T EE M mb et H A R

14

puz=sd

z o

FHHSASCATRA V)& BB ARSI B P RS - B &R AR RE(E Ry
O S e AR B2 AR sy S MR A RE A S AURE LAY - I B E s e
EhasE T EIRATRERE -

3.2.1 %538y (Lockean) BAEEREE

AR (BUsmKaE) TEIE (GRilfE) oo 2 TR T M ER K S B E
s 4 (the labor theory of importation ) - JESERVERmTE " ERFEC4s NIHIVIA L - SR
Ry TAENBUERETER R IT(E > ] LA SN 0I5 EhEf HEE T Sa HIRER] - B0 H
AYRTH - ATEAER R B R R R AL HIIARE - ZSEIFTSYIE S BIarI & > S58has
HOFE B HELYZRTARE - B8 iy H AR - AAMZEERE > 85
A& R FERERIRES: - ARG PRI EERE - ke LIEFE N nI B > e ERIERE
NEFTAN A - Bl - B -

BB B TR eIV EEREE U8 e EERER T N I A SR U B © 8 SRR
Fosk B RERIEIN S - A B HAENZ A A AR - N /BES R FHIY)mn
T (EEAL - AITHAD) HrOVECEATLAGAN - A7 AR BRI T a] DUE Ry S e &) -
REHH- S 5 NIRRT » B RN JEE AR - R RE
EEVPE N RESCENAER - e —EAREER > A IR EE B s ERgit
BeigzE - NBWEE ST DUEEE: > /RBEIO A R &) - Fe oI A SR P A R e
MAE 5 5B ESa2 Vm B AR B R 2 PRy EAL 2 W R T & A - A5 & m] DUE
T Ry » NI - NRGFES 1 & 224U FTE Y BIR VR IRIE A ERAVI ZEHE

12 see Adam Mossoff, Rethinking the Development of Patents: An Intellectual History, 1550-1800, 52 Hasting L.
J. 1255 (2001). [hereinafter Mossoff, An Intellectual History]

13 Adam Mossoff, Who Cares What Thomas Jefferson Thought About Patents? Reevaluating the Patent
"Privilege" in Historical Context, 92 CORNELL L. REV. 953, 989-998 (2007). [hereinafter Mossoff, Reevaluating
the Patent "Privilege"]

4 See Philip Alston, Resisting the Merger and Acquisition of Human Rights by Trade Law: A Reply to
Petersmann, 13 Yet. J. Int'l. L. 815, 826 (2002); Oddi, Polite Form of Economic Imperialism.

> Laura S. Underkuffler, On Property: An Essay, 100 YALE L. J. 127, 138 (1990).

16 See JOHN LOCKE, S SECOND TREATISE ON CIVIL GOVERNMENT Sect. 56-58 (1690) available at
http://oregonstate.edu/instruct/phl302/texts/locke/locke2/locke2nd-a.html.
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IERABERE Fy— T EARRERI - Vi BRI B R Ry T SR AT E SRR AT
(S5 EERER G TR ACE - B RS s Ay AR e — @S IRV EESE - NS e T
VBB R S T (% (=4 — RIS A HERL

TEI& FE A EEREER 1 - AREC P 2 A CraB Ry R il B A& 7 B T LALL R RE 1R
Z o A ERENFIFAAE FE2HRAY - Hha sl E RS S Ee A A S - DUE
BRI BRI A B FEIUBH Mt NATHAEE » 2RISR 2 B SRR
SRR TEE A T SARE LRIVE SN EREEHR R ARE R - CEEMEL
B R EAEN TR E A 2 BN AR I TABE B AIRE R 3B 550055 T 2 Fie
5 NME AR AR Kt » BN HEZME - NIEBUGAAREZ
20 N BRI o th B o T DA LS [ (8 AR RE R Bl > B 5R - SRR By C AV BIFR
15 > AT LA F IR ENE - PHEEBINEES T o AT S A A EER R TR
(reward ) » RFEEFIFE R Ry 3 BH o LSS B ACHA PTG 2 i /B - {F 1845 Y Brooks v. Bicknell
FERHRZ F o A AR AE McLean F5H

fo R ARE]LEELR

R g2 H2E, ¥ FafiE=

ﬂ\’—k

"AiEr (3 E W 1836 £k 12 % 18iF) 2 R 2
,%T?\,Lﬂy%@%/ ﬂr,?ﬂqﬂ\'r‘xgﬂo ...... 1836 &
FAA D L R 2 A IR K o 2w H g gm o RR

P ; =l 2223
HARRLZ > @ URE & FE L

(w.

McLean JEERFAFEH " B2 # ¥ £3E> 48 P F 2 @ 7] AL Mossoff SREEwEfs -
FEUABEAE R LB LART - TRERZEN T B AR BEERPT RO 2 - INILSE Ry SRR Ry st o2
WIS - REAREAEEEENAR - ERSARELR IEAE - M2
R D AREZ

3.2.2 BEREH (Hegelian) BfEREE

7 Seeid..

'8 Fritz Machlup and Edith Penrose, The Patent Controversy in the Nineteenth Century, 10 J. ECON. HISTORY 1,
10 (1950).

19" See Mossoff, Reevaluating the Patent "Privilege."

2 Mossoff, An Intellectual History, at 1255-1256.

L 1d., at 1291-1292.

22 “The policy of the statute is a benign one. Its design is to foster genius and reward merit. Nothing can be more
notorious than the poverty of great inventors.... This was known to the congress of 1836, and the above act was
provided to deal justly, if not liberally, with inventors....Some may call it a munificent act; but with much greater
propriety it may be denominated an act of justice.”

> Brooks v. Bicknell, 4 F. Cas. 253, 255 (C.C.D. Ohio 1845) (No. 1,945).

% Mossoff, An Intellectual History, at 1264-1265.
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RETE Z 1Y RSB R I8 S B A AR B R A (E (B AGERAE (8 A\
FEMEZ SCIC | S8R NS RERIE W e B AL ~ (EAT ~ U Rlpg s HORERT] - A
RV B RS IRE B AV RS E - £ 8 R 2 BIERUA T S5 A% E (Georg Wilhelm
Friedrich Hegel ) Hyf ZEHEBIEFITRZ 2 « 2*)8H 5 U2 5B i 1 S RS Bl e
AURE SRS R T RS BN LA R A S SR B A BIRG « T8 w2l > 258 DRER
MR AR AR T S REFIZR BT TREAVERE - BAS AT SLE a3 T SR A9RT
A1 RSB TE AR S A T B Py E R - P EARENBCARI BT EE A
ST E T RAVE A o AERAVERE RS EUEE IR G T HNEA S - BE—
FEREFIEA E AR -

RN AEA—F T8 > #A B e EEMmIE B o SEe NN
¥ T ECEREN - Wi RN AR E FHY ML AR S EELR NG
TR BREK AR ELT > BT TAMEREE | B B A KEEIREE | PRI B
IR A A AT B 2 Ui - 3 S A © HYImA S~ B HE SRR
AR - HtYimavar @ ESREOAN SA 2  AREE  AMESEHEBHEER - W MR
gy ZHERE - HIL - WPEREEAEAYHY » Bl ASHYEICES (self-actualization ) - fiTA
PSRRI BRI AASISMNEIE. » AR - T A2 B RV WIIGRSE (first

embodiment) » JREEEHY - 2

SR EE T A S E AT (Thomas Hobbes ) DIZREY T ARIREE | 3% - 32
By SAIRREAYET 3 R R AR S RS S 4R (B8 R IBERE - JRE5R
71 - BE FAARBGETR TER ) EEERBN CER o AAREERSEANE
FIRAER - NEVEEH EZAREE > B P EHEEET - NI EAREwE 2 5
TEYy ) i B RRELIREIR T W AR BRI EE - IEEEST > Bl
BEEAIBIAIAELEE T ) AUSCHAKEEER - T ) R4 b R E A B REBUE A B
Z iy —WIERE P E S S T AR AR E R EE - PREEEE > ABLA - [WE

2 AR R S e (A RIRA R o B RIS M - S2AIRIETE T > B H BB SIS
EVERVERS o (F R TEERAEAEA EHAERE - RHEABSERE R FEZEIS - AMER
FE ~ TR EMEZ PRIE A - BREIFE M a6 - MRS e - BRERR - &
ERS B S B E B MR P — 80— T EEE (Geist) ) 456 > MEMUREACHE » RAEAEH
R DAEE -
% Jeanne L. Schroeder, Unnatural Rights: Hegel and Intellectual Property, 60 U. MiAMI L. REV. 453 (2006).
75 - A5 (EA TR - SR - BHCHARKE - H 151 (2003)
22 See Margaret Jane Radin, Property and Personhood, 34 STAN. L. REv. 957, 972 (1981-1982).

Id., at 973.
%0 Schroeder, supra note 26, at 478-481.
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TR EARAEISEYCRE ") A G R EAGE - ARIMERRHIH AR - Al
BT TR AN TR TSR - A RIRETA BAA R - BRI R
BRAEIREAEME b - SERSATH G SR AISMERY ") JERE - ANBLAZ RRIASE

FUETEAENTE > RIS AL BRI R OIRRIEAE - I H BT S 2 EZ 2 B 0RaE
[y - PRI TR B A ACE (T2 IR - PRI At R DU (T A T
HAMAIE o S Ko RS A RNBI S AT - TREIEEHEA T Ry AFTER
FEAE NS ) AR E R RIS B B E RN R i (RIS FIREE Sy droit moral/moral
right » 5, Urheberpersonlichkeitsrecht/author's personality right ) o B A& i 58 B A E & FHE
nnfRER LIBZEIRE TN B AFSHEI RS 2 i oo - (2R ERFrEA - AR
PEREESLIN 35y o B B RE A P G B i FERER (moral right) - 31750 B e T 25
o R Z A -1F AT A RN BN BEEF A RER] - FREEFNAIR T 56 T R 5 U IEAR
EA BN FERE BN ERENEA AR EANE - #PASEIEAERGAFTR
P - BRI AS B R B S E BT & 1Y « IREGERE oal B E S
MR LRI Z ARy > mIge@iRE— AFA - IRAsEEN A EZ A - R E R R
& FHE A FEREE S -

3.2.3 #ET N EFE T B

RELE 16 g RSl AR S T8 - B R RFREE ) - BUE1TE DU A
ST A W Ry E S TR S - BARYAE T & 1623 i TS IE ) (the
Statute of Monopoly ) ZEZI[=#] - (HF70 B — SR —EEFE TAHE CEA 2R
PERIEVRFETIE > SRR HIRG T AFBUE A > T AR R B ol sh 5 6 Sy i
Il AEE W BB AE R A R 4R B T8 5 (monopoly ) o *2AT £ 5 41 A B
EEHIEE, 5 e & R B S B E R 2T - SHFTS A — AT A B AfEm g -
Tkt~ B A%~ g kST (T H AR AR RS ETT > AEA e

(eI ZAELE - BRI HEEH R R ] s B E IO 5 By E i LR A
B > A I ER Rt A EA L REH TR - BRSNS e T 2=

*' Radin, supra note28, at 973-974.

%2 Schroeder, supra note 26, at 498-499.

*1d., at 500-502.

% Machlup and Penrose, supra note 18, at 2.

% Id., at 3-4; Mossoff, An Intellectual History, at 1283-1286.
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B (royal prerogative ) % » SR EUFIRER f 3 FTPRGIRY » SHE050 5 EREE
O P AR R R TR I s A I B S RSN G [ AT R - (At
PG T 08 S REAA R L e thEdmi SRk 2 5 35 [ N S FR A 1 6 52 - BA]
HIRER NFTEAREASE A AR - e T BEMRUA R MBS EE R EE T Y
el T LA A - *716 HHESHYEER SR T (Sir Edward Coke, 1552-1634 ) J2iE Bl
RO B A S AR A < T R AR BN AT | (to put but a new button to

an old coat) - %

B A AR S B AR A R o ASEEER P > MR A T 25 YA
HEEME > (ERHr & = A Agp i RS - EAHIEEAVRE IR — 2 REEAR
S SRBLBIFEHYERAE - Bl | B FACRERRiT B T2 fReE R R SR S Y
RIEA RERF A TSN B8 2 56 - il DEaTIMNEIA S )46 T F A HAESE
ERAE TR ERSES IR | - £E 1562 - F (A B — I T Z AR Z R Ry /R
FARAME H B - S ATEFHER O - £ 1567 457 Z R SE 5 P RIEHI EA T
BB - BRI - TABIEAIRE N SR R ARAE T B R — B 40 B e AT E
% . 39

PRMEEAH " HERESE T ) AR IR AL A0 8 —THAE 1581 2 1603 Z fifH
aarR A T UG BT (R Z A - Edward Darcy siakh 55 & B S5 A — =2 2]
HHE RAYHLEY - Darcy HUS 3L BBE ] SRR Ay O S B - AR S oLy TSR LR
B R iR R i o HEE AR AR ARUE - W HIEH AP EH S T L EAS
i (her Majesty’s pleasure ) ;- B EF Rofs TEAFLG " L E/CE# A EICEHEE L
Z I o CER AT 1623 SR o YRR AR T > Al HRRR TR
0 Ry HAE R A B e -

3.2.4 g#EHBHY (Jeffersonian) EFIHEE]

% Hyj% prerogative E2 privilege 1tz B EIEE By TR o SEAEFE LA FTE R AT S @A RS T
WEIEFRA A - FILASHE prerogative 3% 5 T B > DIEZER 16 HACHF SFIRERA BRI A 2
37 Mossoff, An Intellectual History, at 1062-1065.

% 1d., at 1263.

** Mossoff, An Intellectual History, at 1061-1063.

0 1d., at 1064-1067.

*1d., at 1270-1272.
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E B B AT Graham v. John Deere Co.—Z&%r » JA e i YO 5 R BRI S0 B
— {5 {4 (Thomas Jefferson ) EZ5 (k% (1saac McPherson) B :5 | B IR N -
£ Graham —ZH » FILE REERGRGE BES > KR L " EEEFHIEREIHE |
HIRESE - [EIHF R0 R fthE 1793 FEANARVEEE - Sehle AJAE (Justice Clark ) Firsh
ENZHIIE R TR AR BEAR S ERA%R > Rt HENENGIENELE "EEFS
F e RIS AEE N HISH BRIy R LR E SO S RS B
%%ﬁ—h%%ﬁk—%ﬁ%ﬁFE%K%L%E%JUWWMmWWMﬂ’ﬁﬁ%ﬁ
HAE( 2 BA]  FRE RSN | HEE RIS — A BRI 2R ik (James
Maddison ) HIEAFEH - BHER RN Rl G 2 e g RISy - BTy sREV T R AT A s i
/EZ " fFEAVERIA | (general suppression ) o S L AUAE va s EEIRIE T S B ZAREF B S

» R BRI A mE RN A EiERa BERNEH - BRI E RR B OER S
EFIFEEA 2 R AR - i Al BRI E R AR = - R ERR = ARG H
GRS R B HRMESS - CEEW I R SRR E%iLiZ%IE’J BN se &
T TS BEk o RS ERRERE S EERET R HEVEE -

2B GRS AN E LAY B SEEIAE TI ERE - I B AN T 55
EFHIRE

TLRER Y A2k B £.5 7 AR SZE I kit RS B A 2R
Bp o v E A pREP s CHETRY > G- RELEIFRIEF i aE-
AP 2 MARR S deb 2 f -4 24T EH Y s s Ehfed F o v A
AR RARE B R I SR FP AT T ARSI MARL T o ALE

w

PR A AL AR AT AL A A2 2 fIE 0 PR - e o] %6 @
Figd e PR AE T ERS 2 257 LB E R A iR che LA e
:T!ﬁ,ﬁ‘;j_%go ...... R % R PEN T R RE 7}3'—5?']4;1: L2 R uny

2 383 U.S. 1, 7-11 (1966).

3 etter from Thomas Jefferson to Isaac McPherson (Aug. 13, 1813), in 13 THE WRITINGS OF THOMAS
JEFFERSON 326, 334-35 (Andrew A. Lipscomb ed., 1903) available at
http://www.let.rug.nl/usa/P/tj3/writings/brf/jefl220.htm .

“EEE @%ﬁﬁ@l%%ﬁﬁ@%‘@‘:PE"JEﬁEﬁEE?@ FTERRR AT, - REE R —EAK
RESAVERE) - BESORIC Ry B AR - HAEfs R PRt BYTRE R ZE -, (It would be curious then, if an idea, the
fugitive fermentation of an individual brain, could, of natural right, be claimed in exclusive and stable
property.”)

> See Bonito Boats, Inc. v. Thunder Craft Boats, Inc., 489 U.S. 141, 147 (1989); Diamond v. Chakrabarty, 447
U.S. 303, 308-09 (1980).

* AWRENCE LESSIG, FREE CULTURE 240 (2004).
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Wiz el g ARG B A g e bl B AR e Y

RO HA ST S A REAY BRI (232 S BRI FE R AL HE SR AR RO
SR EHAR R AR T PR TEAIRER] ) (exclusive right) | > A EURYBAREIRE > Y
FERZHFELENBRAN ML - EZLL TS ) (monopoly) Az Eﬁ%JQ?KE > ¥
pad S B Sl VA VAV o )RR = Tk H A R RER L RRIEUE & =y g gl
FEAVRTED - %@%ﬁﬁﬁ%%ﬁ%%#¢%%§@&ﬁ%Eﬁ¢ﬂ%ﬁ’ﬁu%ﬁm%
AR HIRE e TAERBIEAE Y " SR, E o FRRMEEE R TP A L £ 7 6
s MARL T - NILERHERN L G AEEGE 7 T B E AR
B -

AT Mossoff A RE [E =Bl ik = Al SR R bR AVETR » S8 RILaU AT R R
i 5 [ FHEREHIAILRS - 52 RO RY St AAE B LR DURTHI SR BN TR I F AN L7

> 1 H 2R (97N SCAC TARE © Mossoff f5i - B sRkzad AR H
%ﬂ%—%@%ﬁﬁ%”@Eﬂmme’@%%ﬁ%A%%r%%J—?%@%ﬁ
HEBRAARE > ERAGRE "R B " AR ERERERN 5T (title) SURFIRTLIE ,
(ESFIREAIE AR B A RO (RS I A S 2 S 5L - CRE LR LAATHY
S I e SR R L M DA 2 R » B9 1846 (7Y Hovey v. Henry — 251 -
AAEERe A Woodbury BEFE Ry - T B 455 RPN ¢ G0l A L fEEL R R A4

| . 51
?—ﬁ:%%iii’_%c’J

3.2.5 BEfiERE{EHE (reward theory)

SERLERBAE ARG ECE B T #1E ) (reward ) [ — S AR A A0S A i 0
ZEFE - el R AGE R A SR M A RE R E R BT T SRR AE - 2R R

" “That ideas should freely spread from one to another over the globe, for the moral and mutual instruction of
man, and improvement of his condition, seems to have been peculiarly and benevolently designed by nature,
when she made them, like fire, expansible over all space, without lessening their density in any point, and like
the air in which we breathe, move, and have our physical being, incapable of confinement or exclusive
appropriation. Inventions then cannot, in nature, be a subject of property. Society may give an exclusive right to
the profits arising from them, as an encouragement to men to pursue ideas which may produce utility, but this
may or may not be done, according to the will and convenience of the society, without claim or complaint from
anybody. ....... Considering the exclusive right to invention as given not of natural right, but for the benefit of
society, | know well the difficulty of drawing a line between the things which are worth to the public the
embarrassment of an exclusive patent, and those which are not.”
8 See Mossoff, Reevaluating the Patent "Privilege."
*“1d., at 992-998

%0 Hovey v. Henry, 12 F. Cas. 603, 604 (C.C.D. Mass. 1846) (No. 6,742)

! «__.an inventor holds a property in his invention by as good a title as the farmer holds his farm and flock.”
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18 ) AR R > FESTEIRHIEE R MOA A FEIRVEERE > ThAR R A E s R -
Mossoff FE#FE 5 23R AR S 7 B JLE T DARTHYSE B AR 2 - S5 BUART BT it
& EHE N S# B LA E’Jiﬁz FITHLATS [2 1845 £EHY Brooks v. Bicknell (4]

s KOEABSAE McLean F5H (T H R AR L TE, 24k T, AR
K FEERRE reward” - 1F 1868 4Ry Blake v. Stafford —2£°20h » $h73ERRth sl E < T B
t“éiz»ﬁi%%ﬁ ...... AE _«‘ﬁ % g‘ﬁ ,% o — B % pr, phpeH AN b'“r’ﬁ EEP T g JEHT

i oA B erif 2 &1 F s o) “Mossoff 8.2 RiABE T B IS ECE
labor rewarding policy) DR T —
TRy E AR 28 -

SRTER S B SRRER B E SRR RRAT » SRRt 2 ki B AR RE AR Y 158 -
FEER B AR Graham —2°'th » ZEE AR BEAHE Y2 " - Mk > - A
B HGEATAT e AL G A1 T B B BRI B L Rp d A FIT S R

AP AFRIEE T A e ¥ 2 B HaTE G 2
P @R g B TS b d ek o CHESRNARIIVARER "B
(inducement )~ {H 15 Graham —Z£HY 25 8 L AT LARE K 5B i = AR sl [FIHT 2 el &
tH35m  (incentive theory ) o JEfHELARDEARLE S ITVERZHEHY - — RS
K5 N e 2 P A T BB M A 2 L BE OO Tk Y B SR AR S HMEIRS - AT A BH
PR TT LR S THR M EARERIE R T 3 ) ARIEEEHN T EMEFEE - #H&S T
SEOHE MR AR ORI - (E{5-3EA 1S DG B3 BHAREE - I H S HUS HA Y
EEEER o PRI SRR o R RS R > R

FERAEpd A e B

52 Blake v. Stafford, 3 F. Cas. 610, 612 (C.C.D. Conn. 1868) (No. 1,504).

53 “privilege of surrender...... invaluable to inventors, for without it they would often lose that protection for the
offspring of their skill and labor which it is the immediate object of all patent laws to afford.”

> Mossoff, Reevaluating the Patent "Privilege", at 1006.

> A. Samuel Oddi, Un-Unified Economic Theories of Patents — The Not-Quite-Holy Grail, 71. NOTRE DAME L.
REV. 267, 274-275 (1996). [hereinafter The Not-Quite-Holy Grail]

*1d., at 274.

% 383 U.S. 1, 7-11 (1966).

% «Rather, it was a reward, an inducement, to bring forth new knowledge. The grant of an exclusive right to an
invention was the creation of society - at odds with the inherent free nature of disclosed ideas - and was not to be
freely given. Only inventions and discoveries which furthered human knowledge, and were new and useful,
justified the special inducement of a limited private monopoly.”

> Professor Kitch dubbed this the “reward” theory. See Edmund W. Kitch, The Nature and Function of the
Patent System, 20 J. L. & ECON. 265, 266 (1977). Professor Oddi makes distinctions between the reward theory
and the patent-induced theory, and the latter would only permit to grant patent to inventions actually induced by
the patent system. But here I think the Supreme Court viewed the “reward” of the paten as the “inducement,” and
it is very difficult to tell if the inventions are really induced by the system at the same time. See Oddi, The
Not-Quite-Holy Grail, at 277.
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B (R&D) HHEAE R IE » DEGH SR B R S A B ZREE - PZR1MiR
HRMIEH > % TS TS TR IAEIIRER > ATREAA - *

3.2.6 EFIHEREELIT (contract theory)

LB e R R R R R EE B CHYVSER > ARSI SRR S BT TR ek 4
1 2R GRS RASE AL REEL: » A TSRS - (L BS54y
DB A RERI AR AT #1535 BA S SR 2 45 B 20BH (disclose) H CUAYEIHEaE -
HENVA B R R SRR L B R AR T IR ) A EAIRE RS TR
M HaG T SR IR TR A RER - i B PEEE AR B RGN Y - 2RISR EPR R 2
M ERE RV (L WEANFIRIIREEAIIE - T~ RAMRERAES - EFSEERE
DR HEAEES - FHBIRE S EERR - PR S I ORE F IR (R HIEER -
FEEMEERD) Btk - FIEEEHTHIRAEAE RS IR T &3R2is Roist 3 TP
K1 > 20 FfEHYEARECRGE S & (ESE TAERRESLAURBEHIS I T (bR H Rl R ity - B¢
B AV AEERA > NIMEHEFTSRRIRENZ SR > BIA%ER - TRIPS it &
FIHENT LA 20 SEREIRYORGE - 1S3 AP B M S B il R L E E RS R 2
ERLESAFERIG G HEEN R - CHAEER o BB TR LUR A Z R AT L Ryfth A
TEEER B T ERER B TRET ) SR TR TIRE -

-

Denicolo and Franzoni 5 & 58 & RHE TR S TE AR E Rk (FeEny T B 2R
[, /atural lead time ) **J5 ¥ 7 SEELEA RHI T » TAE TRIPS b il SEfmay
fpfs e S 2 AR R A R ELE A R - AT E4Y F R A am B BLS i )T =R A2 - Strandburg
W ELE S (T = BB T = R BB S IRIE - & s A S wRER]
FELLEEEAIHT - ®Denicold and Franzoni 434552 » ZEAIRESR T LU/ HESL > iS4
ER G MR RS (Dead Weight Loss ) » 2RI S A AT INHY RICAS S AE R HA S

% Robert M. Hunt, Economics and the Design of Patent Systems, 13 MICH. TELECOMM. & TECH. L. REV. 457
(2006-2007); Rebecca S. Eisenberg, Patents, Product Exclusivity, and Information Dissemination: How Law
Directs Biopharmaceutical Research and Development, 72 FORDHAM L. REV. 477 (2003-2004).

81 Samuel Vermont, Independent Invention as a Defense to Patent Infringement, 105 MIcH. L. REV. 475, 489
(2006).

®2 Machlup and Penrose, supra note 18, at 10.

%3 See Timothy R. Holbrook, Possession in Patent Law, 59 SMU L. REV. 123 (2006).

® See generally, Jerome H. Reichman, Legal Hybrids Between the Patent and Copyright Paradigms, 94 Colum.
L. Rev. 2432 (1994).

® Vincenzo Denicold and Luigi A. Franzoni, The Contract Theory of Patents, 23 INT'L REV. OF L. & ECON. 365,
366-68 (2004).

% Katherine J. Strandburg, What Does the Public Get? Experimental Use and the Patent Bargain, 2004 Wisc. L.
REV. 81, 105 (2004).
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IIT SRR NI R R IR A A ME SR TR IS AP B 7 = R -ty - IRV E L
FLFIRA A PRIER 1] fE 2 R e ARRE « W H. > &5 E R AR CE i Ry B R

SR T A E IR -

®/)\ BEME

6768

FEBL SR S R

. HEMAESM{IhigEE 0

R W] Fik
B AR E SRS IHEERIR L5505 ) B | HRBEMAZ R SHE
(BRI EEFEET) DI N2 RFGR R I > T —H | IR RS e m BN E

PR Fik

ERAENE SV EEE | MRV E T DIHIDAEESR B | RAEBEEEZR T > L
FETEIEE 7 tH ARSTERS 7Y » Z A | MR R AR el
RERR R - 2o

B BRH RS Rl B N EARERR | BRZA (BfEER) (MU
WHEE - (BB AR AR R AT T | PR AR E] 5= B S Ao
R&G T HRMERRER] - BV -

HE L EFIHEE ElEROPVE > WRERBEENS] | &n b EEEEAIE
ABGEILATFT AR AR - TH-

L VRIERE e HAERIIESEINVHRE - (t &R | AR T iE ) R
GSTRPEEENFELAERES | FARANENERE @ RRH
EEEI {EHZAC ~ A5 [SEamE -

L VRIERE R B AN O EE HAENIRUHET > Frll | SIS 2IHIA s BLEL R
ST R IERER] - REWE V-

A EEE

SRR RB PR FEHRARNGAEMARN k2 & ¢

3.3.1 BREFERTIA S

7 1d., at 368.

° BARSREERALEE - BREBLER > AsSURR SRR -
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SRTTEN I R EUE A S ~ SR E IR & - S s IR T BRI
S AR UL T R MY B EBHARITARR . — o CHAL - MBS 0 8T
PR SR E R I R O - R E— R PRI L B R T
P TE FIRSR PR B - TR SR T B RBCRASS S - tELL T8
FAIEOMN A ¥ T RS IR SN A st A | AT DA SR AR A - ORIk E
B STHEARR IR T HEE T | AR S o 2 R e L B
HERER LA IE 2 R

ISR K ET s e Se AR 27 8 I s R felryEs - 12" S 9L RBUR | EI%JHTE%ZT
A] LS H S seFTBRa T N EEIAT (DU 258 1) » 450V ST AR EAIZLE - RIS T
EbEAE R T A B - Frad Ry T RIERAYSS ST (intellectual labor ) éﬁuu BT AE
AR R ETH E B U R R PaR 2580 )T A e i B A FUETE | fRaE A
Eﬁﬂﬁfﬂﬁimam ﬁﬁ%ur_f FBZ%J jZKEé eraEu S Efjﬁ;f:ﬁbhﬁﬁﬁ/%%ﬂfiém ’ DWE’T
A B R JBS IR 5% B J B A Y R R A ]

78 e SR B A - 2RV ELEE R PR (& o 78 iR S E B N AR ATaR Ay
TEAVREE ) & T BAARER] ) B T e RIS & 0 RVAMERI A ALY
KR > MRCRE A E E RN ARATR « MES seamil B AAERIRURFBE(ERY B 2R AR
REBMERIE 2 1R - SEERAE AR BN ——Edy ~ BRSHEZ S o A AR
58N ~ Bk~ D EES T E 7GR REVENE - 11E 19 tHEE DAY EABER
FH B SRR B e R SR RS » th Sl 7 S8 Ut - i 1 iBtE TRt ER
FREARHE 5 HIRHUE SRR & -

B AR TT . (Robert Nozick ) ¥ B ZARERI B s AT be LAY EL B R R -
SRR ¢ T AR AR BT - IESRMEEA R &% ? R
NEMFTHESS A2 K A BREUSZ A THIE ? | 7S AR AR EWoREIE H—
FEIRE > ORI I R R R B P B AR A B AR A TR TR Y - iR R B %
& NMES T —ERHERT - FFAEF A ENVEFERIRRE - B —RighyHes &

* Mossoff, An Intellectual History, at 1297-1298.
R T E R  BUa DA ER AR EEE o BSERIEA BRI (G - AR ARG -
RN > B 103-104 (2011) -
TRk S - MEEE > BIEE > H 122 - AAMIINE RS R SRR G E AR - SRR E T
Leo Strauss il Crawford B. Macpherson #tt#] » $iE B T EAEMAE AT -
& Mossoff An Intellectual History, at 1311-1312.

e it o T BRI AR A I HUE 2 b 5T — DABEY SR Bl s A ] AR BB EZR T - 5 24 1
(2010) -
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BIRT DATT{EHEAt A RE R DIBE IE AR LA € A IR AN A PAAE R - BB HI S
b g bl TRANERIZER | (the Tragedy of the Anticommons) ™ » sifg 5 M=
FlIZ+% , (patent holdup) ™« ™

3.3.2 IR EN & TR ERHMRAY I RE 2B Z HEH

[o8 S B FIRE R e (B B e > ] DARE L o3 Ry W (T () 2R B © e AE SR B p JLHRAT 2
P& e RS UE AR HYER R - Mossoff FrafliARery T 25 JTsR BBk 4 SRl
20 A DARERTRITAIRG M ) G ks Al | 3k, 235 - ERTEHIE ST -
ERHEE IR R E A SRS IS SR EARER ORI - RIEEIE R DR - S0k
Bn o WHIEH T E2 & F R @ g P F2 7 e

IRIMAE R A B F AR (S 1 R B B Gm B i DL R 4G 8 BB AR T R AT e
F:Tw g mg (A d LAER) B F 880 ¢ PR o df p XA el
AWHELL WP E, X E L Pkl e s h e S AT LEEHE
AT (R TSRERR - T 380 ) P Ay AR EAIRE B2 ARy U= » B 19 4T Ay
RIS - FFAEEEANARE -

L FTARE RN A A HIEUSI 2 - = R TR HA  (EEIREIE S =
fE b B EEN USSR R AR ? HiNE —MEVEE > S £
TR TR - TR AV SR | BB ARE - 20 T EREAVHUS 4T
AT R o R TR ER AT B SF MmN AR E
FEIAE NIRRT B TERECERI AR T EBIEER ) AVRE - BEE AFRER
DIRIE (A3 I a0 = i A B YRR, - 2RI R TSRAERH R - P12 2RI I

"R TRRAT BB R ZERTT  FIR S BB T - BHBEBLFAVHERE
R R HLNFT A RIS oK - B ERr R IRE ~ FrEsr KIR LA R > FraE 22 R
RS I AN Ry BN S B TS B Y & IR RTRE TR B R 9 PERRE E R AIA]
o= [iNpa

S FHRAPT AT LU T 25 TR ) 1R Ry — TR AR R S BR  ZAIT AR T B A

" See Michael A. Heller, The Tragedy of the Anticommons: Property in the Transition from Marx to Markets,
111 HARV. L. REV. 621-688 (1998).

™ See Mark A. Lemley & Carl Shaplro Patent Holdup and Royalty Stacking, 85 TEX. L. REV. 1991 (2007).

" R R AR SO B R AR B

" It has been pretended by some, (and in England especially,) that inventors have a natural and exclusive right
to their inventions, and not merely for their own lives, but inheritable to their heirs.”
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Bl > G ERVEBERIRE ¢ T ARASHIEE ) FERALMTIAR ? Oddi 58y - K% Z HA
PREERVEMESE —EHET S > W HA— il S - THMEVSCER T RE =A% LY
REh™ (414 BRSO i-phone BT i-pad St (REESL) < RIIL - Oddi f5i > EIERR#
R NETSCERT ETHEY  BLETIGAS - MiE 2 T REHTERIE  WIERE R EAIHIE -
TEARE R » FIEF - A2 amll A 2 R Rk e B2 A AR A HE Y - NS
GRS > TR ) SRR TS b - PEE E o AT (ER—
AN > BRI OREE S A/ VBT EREie AN - ARG T peie it D AV -

80

Oddi XF5H - S#IH AR IE MR AR - BaIRGI R E S AR S EE
(monopoly pricing) FA{FEEATATE - NIE 3B EEEL WS " U0, - 5Luabis
HERmE (L o AMAESAREAYHRALIERER] T » 2S8R i m] AEAE B R L TR T HoA i
&0 SR B PRI G BRI - AIEER CPTR BB 2 S8R - *'[F5F - Oddi /R
o ER B E R Y STREAE TR T B MERVIEAC I R | I A S AR SR (inexhaustibility )
ARISCE > PRI RAV . TR ) B T (E(E ) S EEREI  MEE RS R - S5
AN ERRAE i) > SRR EN AN S » AIgE Rk - *

3.3.3 /N& 1 BIEA THE B ER e B At

TESEARE R FRARHYSE R - LUARSE TRk (RHV AR > SR BRI E AR
o8 BV EAIRERIEL A — TR AT R A — i - L HAVEN B TR - 24
AR & R BUE BT S5 VAR RINZS - (515 5 2N Sm b e e - NI 17746
IS AHEHAREL - BAOUTTH N BEHEVEZAER RBENRE T &S -
(EFFEE SRR R ET S8 - w0 - PSR B R P AR ERUAIN ERm R > 1M
HiE T BRNRBGE RN ) W HLIER AR > ST SN ANFARERIIS DR AT AE
& TEENE LSRR A E LR | o ISR RAAEEE - BRI AR
e B R B e i TR S e & -

PAMAE S FRER AL EE R - Al AR A ~ REF A BTS2 H3RE - (£

8 Oddi, Polite Form of Economic Imperialism, at 441-443.

" 1d., at 441.

% Herbert Hovenkamp, Innovation and the Domain of Competition Policy, 60 ALA. L. REV. 103, note 83
(2008-2009).

8 See Oddi, The Not-Quite-Holy Grail, at 275.

#1d., at 275.
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1SR HI R R Z BIFREIRY - ATRERLE AR BEMIEE - (E R - AT
55 ARSI, (Tragedy of the Commons) FYERE » iE(EIERHERAEYEZIST
(Garrett Hardin) Frfgit - sl E—THER (A-0H - 685 ) 2R ARG -
EFIHALLE B R A bR TENR R - MERE IR HE—TF D - 2BKA 2RI B
2 BUFIR > T AR O B Aok @ (sustainability ) - i {% BRI &SRR
FHREE (N2 RHEETS,  SUAEEIRFERE) - RIEbMAHEIZ DA FERERI 2R
B HMERR - FRREERE AR B FEhHE DL 4t i TR A G - Heller BIIFF
FEE BT TR HARAEE] | (Tragedy of the Anticommons ) fyEEzE -  Heller 35—
V) L RTREFAEET 2 R » T — T EE e A A FERE DUSE 24t A\ A - R A%
SEIFTA I RN [E R A EYNIRRS - R EE0E R A RS — Ny
— A EERE N ] DUBHEBEMRE (A BA A 2 AR R(E » B RIGEERE A BE vl A iR EHE
ffEsTFaaE R A TE S » BHEE A A B ERE IS AU - EAIRIERIERE - a2 4%
Ui e ot P AFAE A2 SRR > Hoop—REFI A TIRTEMERL nT LARH fE R (E s i BT > Bb2
" RAERAES  HEH -

B ERERIER L S MERTA B E RG] T & A R A R AL A
R R AR BA DSOS, - LS " ARVARE ) Biam B A il Re N S
MEFTRENE TSNS » RBREIEAEA TakeSEeE: ) * - i B A BN
JRPHEEHTEEA ] _E S A RORAVAE - i S s m i (skepticism ) 58 R EI{EAFAE
B ENE - ERFUNAA SN ETSE - T S R P PR A TS (s
FHHETEAR O T - NIEEMITERE T ASAIARE - BRI B A R S AR YN B
EEALENTEIEEE R > MBS ARSI R — AN - S aiiE
EREHTERZ—IME -

TS > FRASE R EERE S P SR MR Y S REE LA RS B HAVIESK |
FIRESTR G ARSI DURR B NASHIFAE - T H a8 R EERE o] DL B SE
% LURERE S EMRNESR - BEMEE TR ASENRE - 24 s
PRI LA Pe Bl BT AR AR AR DAAE - FRAS B AR R B P TE B 2 A 2 Ay 558
SRR - A H SRR S AL e B 1S AL SR SO = P AR T2 G

8 See Garrett Hardin, The Tragedy of the Unmanaged Commons, 9 TRENDS IN ECOLOGY & EVOLUTION 199
(1994).

8 See Heller, supra note 74.

% Claude Henry & Joseph E. Stiglitz, Intellectual Property, Dissemination of Innovation and Sustainable
Development, 1 Global Pol’y 237, note 26 (2010).
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AHHNE - Henry & Stiglitz siad fy > AR HE R EARIM i AL » M H sy MEFEA
HIRE FTREEHEEIE A FIRYZ R - Bl IERG T EARR R T A REFIR - A& E
T o TR/ N B e ] Lo R ) s A PR P SR - A LG 15 B i B 1R L e
ATREMER/D « *° Henry & Stiglitz 4125 : T34 A B BN T B T S I L ACF AR AT
@J . 87

iE Team i BT BRI T BRI = A E RAYROR - WIESRBH S o B R B A1 A
MR AR BB TSR3 - BV AT DU ERIAG 2 P HYIREEFEIR ~ BAsE S Fil Taest - DUE
SORITIRE - iz H LA BRSSO fI REGR R (B R > A HLER PG PRI P e S A VAR
Bl - HAlElFE ERVESEI E R T A A A - RN BT 2 AVER S - (1SS
(B SR R P AE R 5 Fe 120 [ B HPRE B » BRM R FF S (T E RS B o (5 ) BERHY
BT ZERURERE: - ARSI E T EREIRINES » DAL - BEHYEARE SR BE 3 th B S s ok
Ay PRRR > AT NAILUSESR T B2 A F R i L AR EflEaL p A, ?

% 1d., at 240-241
87 “There is no point in creating incentives to reinvent something that already exists.” See Id., at 340.
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FREF DEEFEAMEARELFZFR

~ SHAERIEF R

FAEEEAN (property rules) EAE(EARN (liability rules) A IEEHRE AT —
AALEBEEE Calebrasi jz22% Melamed £ 1972 £ LI AR BAEERIBEEERDER] -
EFE 5 ) — ATt - Calebrasi & Melamed 743% 32 i DUEBIEI SR E K EL N
Claude Monet) Fr4g%Z Mg [E] FDE NHYE S EEE (Rouen Cathedral ) Fsffl - 52
F[EIRRAY TR A] LR HU SR R A 52 - ASCDURy > IERRAVRE RN FH B
A E RERG R BT -

£
=
(

2ol > BISEHIE AR G S A m oy - B E E (R PR A
TARLN - TRy T EHE ) (entitlement) ; BIE A A HHETZERT - HEE ERERAIZR
TEMER 2 BRI > DUBE BB ATRAYESA: - 2K (RO WA @ B E S —
HizsBIEFERTE - WHEEHITHOZE » HIEEEIZ AIRE LA R Z 2/ ARG 3
ZIFSL o

a2 SCHEH > BISREEREERAEAN > M & U ARG R AR E T S R AL
{aliEB 0 > th e P ECALABEEE » TRESR AR LGRS » thaF o RIKTReRIEAIE
K o B T A IEl ) (Paresto optimality ) *(3ZAFFH B FIEK « tEERFITE#rE LIVE
RINEE - FEFRFAFIEZ I ELE N B RS B0R 2 BN » (R RBER A ZH R AR
H > e RZBAEH] - BRAE A ERFZ LR MM AR HE — Bk
FIRE (G AR A A » R ERTERIRERE - ez et g Attt e rE Al A
HrEtbmER o RN R A FEANEE PEN S - R TaiE, BT
BNAS - G HAE T E VRS - LRt 0ai ERCE R 8 7 ARy SR -

! Guido Calabresi & A. Douglas Melamed, Property Rules, Liability Rules, and Inalienability: One View of the

Cathedral, 85 HARV. L. REV. 1089 (1972)

2 Id. at 1090.

* 1d. at 1093-1096.

YR A NG T EEROES (T B S A AR AT > AR PR
£ B {ER AR - BV FAOER R R R - (ERER B S I B S i b H AR R B e A 45
SRRy A B Bt A 2

5 Calabresi & Melamed, supra note 1, at 1097-2000.
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Calebrasi & Melamed [FEzE FH T HTsE T 7587 EE | (Coase Theorem ) °fE Bz AL
i EHAE 1937 R T MEIAE ) —30 o OB B R 2 ERER
H TS E RS I 2 O E R VAN AR - TE RS 85 5 2 (T » s AR
i F " A5 A | (transaction cost) » TEHTEE Ry By 1 #ETT—IHTTES 7 - AP ZHZ M
FREBL TR BNV S § SRS SIVE R BT S BB LA R S SR - B2
BN RUEER - SRR RERTEEIAC S A - TEZ G A BB F - AN im
W R RE > EREF G IR A SRR -

Hi Calebrasi & Melamed f2a% S et OB DAY = « I AR - AR
EAZERIER] (inalienability ) - ZEHIERISRE " A AIERELM: | » ZHEEIZOMED 7 5 5E 23
2RI HER YR - BRI E PR N S AGHYSERENE o 52 SO ARET EL N RERTRE © (1) fE(HES
JU NERMELE THRIIRHVIER ? DUk (2) BISFAEIERD T sk s = AR DAORGE
— TR 2

DU R A 3 R 1 40 A R B (AR -

4.1.1 BFEE7ER] (property rules)

fR#% Calebrasi & Melamed Hygmal - £ A RRIAVEERAI S - FEALLZEEE TR
HOTEEBEEEA ST IRERERANR R 2 - BT & U BA s
FIHEE - NI E SR e 3T - E&E (T HYER 0 o] DURE TRy F R B R E T
B7 o AEMEEAT - BIZAI T AR/ o BBIRSEREER - HAEDVERERHIER -
EHEEANRENHAFHENKECAZESR  MEETHEAE > §EA GRS
e - °

DRI & A E AT R R P Ol > R AR T ARt AN Z B - RS E % 1

® BLERACTEESE &M (Ronald H. Coase ) fZA 4R ERIHHEAN - fihFiHEEATEEFRIVERS— "R A IR
) —EMEEEE H L

" Ronald H. Coase % - [fiffigs,  ZHEE % - Jigps - THEELARE » 0T > 16 (1995)

° [T Calabresi & Melamed M2 =FE AR 41 - AR RIVESE TEEH AR, (Zero-price rule) » {H
SRR ERZ a0 Rl — TR FINGE A S AR S HIRAL - 1 &2 AR ORI & A - RIEEASOR LA 1 4H 1L
—£HI] - See generally Stewart E. Sterk, Property Rules, Liability Rules, and Uncertainty About Property Rights,
106 MicH L Rev 1285 (2006).

% Calabresi & Melamed, supra note 1, at 1091-1092.
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MAZEE > M EEERE e &8 B Rl 2 R - (e EERE PRI ZBURS - RITERRAK R
(% B 2 - S AIRIE A - BREAJRERER A ZE - S E R HE
& FIRIEZ AT A R AR B 2 7 iR AT B B AR A ZIE 7 & 0AE
HIRE FLET A Bl B HERSCHAlY - BIRRE BN elm Ha g EERER - s Pl
EREE  GETHAVEZ NS R E - 385 BRSCREEE - BRESHEGET
HaMEE s 2 AT WESEEZ EE LT ERREE - HERHERS
o HEHERET SRR -

TSV EERER R L R A iR A I T B S A R e HLAR Y S T
rEE o e B LIV A AIEGEAROR A PRIEREA] A5 AT (ex ante) HYBIHETEDH -
FESEA_ERER a T S H A E BT RERA - 280 > S21le_ 3 SRR A AR )
HVIEGE - R AR ATIVEAEGIRRE NP ISR A 38 A 28 20 [l - 25 A iE
WAEETER > AR LURRBERZ 8 25/ Cinjunction) E BB 53K o (N RRER A DEFEHITZ
RETRERE ISR R IR > INILR AR SE R R T - VAR Ve B RER R E
HEME - WG E A S EAEE - BRTHHIE ESRA A S EAORERERA - 2
DIZERI S AR A RE R R Ry 57 - RESD > S DAy FRY AR RERE R A = ARG IR BT
B Ry -

4.1.2 EfEER] (liability rules)

EVHETHEAHIEC ERE NS SRR - AIRBHER NS — 28 E{E - sl
STHEAHSE NS - ERE R E A - BRI =B EEER T HE AFH
2 NA B —E (Bt o] DAUSFTA AN Z R - A5 2 - EAERME
R THANZIR - WV ERIIRHEA T RIL - T —F B S ER T - AT
WHEE Z FIFIHE - NI > (R E vl AR R A Z A > A S R E Y (E
RI=]

HIEAATEHEGNE G EEREEGRR S E A —FE LR E E
B EFRA ARIHER o ([EATEIR I BRIV ERAE £ ARSI v E E AR5
R URAE - EEEEE - EERIINE - WMRIRE T EEVESEH - B
AR ST ARVER B B AR R 2 - A EB SR CABE S TEWER ) ACRE

10" Sterk, supra note 8, at 63.
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PABE B (B R 0] o "MEBERRANT - SRR R BUR P el S TR B —E 2 T -
JRRI EERE— T 2 AR ORGE - (B 55— T ENAR R TBUN B P IS B E A E 2
(AR o BERRE AR H AR B i8S NG LUEARERA A E - 7207
LHVERA EE—HESEAEANGURER  I1E AESI TR A E E R -

BRI T R 15 I RE R PR BT B E Foa T R 2 PP
it ANHT SRR > 585 R B THER B E IS8 (E - Wi DLORERER ARy R0
FEE o BULARAY— Ry b B S AR - SRR - IR E BUSOEEE
R EIRICE 1 ARHIAEE - RALARISZ R R R L ARIRRRIERLR > He
DU eI EE AL By b3 AR BRBH(E - BCE &R " 582, (hold-out) » PR
PRIRRLA S S SRR -

4.1.3 Z&AR] (inalienability rules)

ZEHIERT > SO R m BB ~ A ] BLARAN - BFEM RN B ATA A B
B A BRI EAVE L TR GRS o IZEHUAR TR E A DURE AR LA A
ZFIZERLERIRIPRE] - MRS ORERYR(E - FINFZ M R — BRI E e
HilF - S 2 o AEZ T HEEIRE » IR - MERFTUER - N amas i E Z R
NERFERE - TR R G AELHEBESRIEE - A RRIUH ERE - 1A
AIEEPEZ N > MERE TERIR T B8 > REMEEZEENEEEERESD
A H B ZE (R BEHY EE TR 2 2 20 5 - BIATFE ARERZE > AM8HE ~ Bt A AT LIESEHY
A IR R Ry T A SR ) (moralism) © [N KSR TTEE - SUE R
I EEBCE AR B PR T-B - M AU EEHIUARN - ZERUERIRYE ] B - o8
KPR MEE IS BN RN FHRIRCRAE -

4.1.4 /NG

Ry LR B B R B A AR (B SR B R R VAR 2 LU NS I RE5 58
ERpA A [HEEE PN

(1) BHIEyETRENE: « BRI AN EE A nT LIS B (HAVEER AR - [NIE

1 Calabresi & Melamed, supra note 1, at 1092-1093.
12 H. E. Smith, Property and Property Rules, 79 N. Y. U. L. REV. 1719, 1732-1733 (2004).
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EEMNMIAERTE N BESBER - EATRRIER TR a8 H A -
BEEEHHEE - EFEATENEAE NBEHYZE - NbisiaHE IR
(hold-up) > *55—5Th » EEERIE M AIESKHIN ATRE S 2E - SR ey
TEo MR - ISR R e R AR e - N R s Ay - &

NET G RIEAEN > REEEME— r TR R RS Ay RER -

(2) EFELUER : PIAEEEREAT > RBITEEZZRE -

(3) {TEUA « BAETAAIECRAEE RS E I AT AT RER R fn & - B R EREE
%~ SHEEE - MaEAVEENREEE R E EA S TBA -

FEIV ERECRERIRE Y - BEEE M EEA R ERIREIRE - I A E R [E
HENER - 52 MEENRESHESmMIFEE - AIEEEEEHY - 5 Calebrasi &
Melamed fYsmIlE —BEEA 2 R > 3% SCEPRST I ERESURE RN FUE RS » $5H T 1R
(rights ) WA HUZE N —MEENERR BEIE R ~ R ] RIS - Bt e e FfdE
EIRAFAYIEE - SEREE T — "HERE - T B Z4 - TIURE |, (entitlements) Y4677
fC - fERARERY AT EC HIEA M ARIA - SLREEHE FAVE A - BHIiE - BEIEEH
PEE - HATaa s Bist & PSR ASKE A BIERER R SR - — S - R E
Sz N HYa BRI NN EFTRIE - 28T e el g s e G o o= 2 7
DR

e EIRN T B R R E EAS S 2R - EFTS RAVE —Et g EE R
4 - @A RE A & BAEN R EIRL - FIA G AEEHIE AN > AR hiER
RHY o BUE T{EE SR iC B A E R REREIA - SR e a4t
% o RIILE IR R E— 0 EIEES > g LR ARCEE T L EN AR EE AR
BN (equity ) B (efficiency) &R &R AT HAR o (BERFIE—EA
WA 2R A T 1THY > IR A B A R VT B M A R FE R E I W46 77 e
P2 NRVEREE - EEABRE B FENEN T - e LA E L TEHRTE
R E Y 2 A o PRER  AERIRAI BEE R E L S AR o o] DA
A TR o TSRS AR A R DR A R Y 2 R A o

13 Calabresi & Melamed, supra note 1, at 1106-1109.
1% 1d., at 1098-1099.
5 1d. at 1098-1100.
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RfTAEsGET B B DIVEZRAIE R BEEEARIZ s EZAlZ A e - 2
WA R 2 S F I S aE B e 518 2 BilfA: « ST S » B XS ARE e DUHEEH
FEPERY IR - SRR AR « BCEIEERZ PR IEE » TR S RAK S » B
EEE NS AT B AR E — RS EHE (collective determination of the
value) » H17 AFIHIE LAERSE R R B < HE - AREFIREE o VR ETHRAC
G IEFTAE - BT R AL E S B - SR ERE L RRIE R R
> AIRIEA TR = F Ay B HZR i - SAEE SEH MR B - HhiEE
F=FARAME RN T - BIFE AR Z 5 - Calebrasi & Melamed fY S 2455w HI1E
I BT RS SRR S - FrBEAANERIEIE B AR - HEEER
NEEHTHEE A -

= ~BERFE iR eBay %

4.2.1 FEHLKIE

MercExchange #EA = (B> 4% LIS RAaH ISR - 735! RS2 A5 5845265
YEELF] « 5 6085176 SEELF] > DL ES 6202051 SEEF] - 2001 4F MercExchange #542%¢ eBay
FeH-43E] Half.com {5/ " IZBE , (Buy It Now) £iff - 5k eBay REHMHEA -
F4EE fean )N &R 5 7AFE (US District Court for the Eastern District of Virginia) 2
FESTEA © 2003 3£ E 4k JE nn INARER it AR A B 7E R MercExchange [B53F 2 #7 »
DU5E eBay {2 HE » FEHZ{E MercExchang 3£ 3500 #2577 » {H 55— 7 HiA#E4E MercExchange
KA (permanent injunction ) 7 AZES - HIDRFREEE K [ S AN FH AL A4
EAREA L KBRS 2 ROR T EEE -

ARZE% H MercExchange [ E5 K &A% (Court of Appeals for the Federal
Circuit, CAFC, CAFC) fii#E L3l » - Bl EafrAberE Rt —a0 o HIR - 47 eBay
RHEZHE - (BRI ABER SR A BRI S e - R EIR AR
HOTEREREHFIEH S eBay WEEEANEHE - AREAFRAYAAR QB EA]E 271 &
ME » —HEMEZFIRE ZEE - BB FEHEEMR - FRIFE VBRI
ARITAN - A3 Tt 5 75 Re B AR 5 7k A ZE < B EafRokbesa Hith U 7R e (a0 A

16 eBay Inc v. MercExchange, L.L.C., 275 F. Supp. 2d 695 (2003).
7 eBay Inc v. MercExchange, L.L.C., 401 F. 3d 1323, 1339 (2005).
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HEE AR 2 Bl Sy BN A A s < 5 8 AR Bk ) 2 B AR SR HLEL A
B SR > o - 192005 4 > eBay (AR S ARHRIE FIT 0 SR AIEH R RERE %]
PEARZE R CHVB TR AR &3 » ZORVARESEEIA 2 1815 - 2005 4 11 A 28 Hig s
fre~z 3 eBay ¥ ARZEHEHEL 2 HIREAE < (writ of certiorari ) - %2 2006 /-5 H » S2E{HE LS
SEBE AR EIAY R BHIEREERRE R REARIL - SEE I E YRS 5k
3K ARSI -

4.2.2 EBIREEBRZHIE

B AT HI AR R AR B Ak A ZE RS TR AB & A DUR AT L AR Al
Mz - AR EG EETEANYEPFEAI Cprinciples of equity ) » JF &5 ZORERE S HI/K A
ST - HRE NHIUEEZE (four-factor test) BZEEGH AT » RRIH G MHREEH ¢« (1)
JFEEEZE A [EE 285 (irreparable injury) : (2) JFEAEAR AT HRYROR 5
A E HIE R ATz 18E 5 (3) BRSNS M RE -2 8% - %l
AR R AH ATEEN  (4) EFE KA ZEH ST EE R AR - 2

ZHERR R > BRERRIELEE " 15 ) ReTRGKAZERIS A ERRIEE
AR 2 Famse AR AU ZAENE - s Abt i T AR LA Az
HRIA ARG FRESHEENEGE - AR AR A TS 2 A A ERIH]
B - T AR EE U R AL - LIVERRAERE S AR 2 AR E R 2 1H
% - HAl=HETAT - FAIRE A TR A SlEh = B HE AR PSS E o M AL
RIREFHEANA G 22N [EE 2 18E - N BRI A S A T R
&0 EgTE AL —#lE T o EVARBTERE AR B A S S S E R AE -
EERAGER R ATEBE BN T G Re B8 s ek AR RIS > L RETNE R E - it
T AR RAE T R B2 A T A B e — OV o 1 LR AR SEER Al
T BN TE SR A A SRS - 2

FEUAE G R > giEMEALRIREEF RSO AE - WSS EMX

18 35 U.S.C. §271(a).

19 eBay Inc v. MercExchange, L.L.C., 547 U.S.C. 388 (2006)

20 1d., at 390.

21 1d., at 391. Justice Thomas, the author of the Court’s opinion, noted that this observation finds express
statutory support in the Patent Act, which states that district courts “may” issue injunctions “in accordance with
the principles of equity.” 35 U.S.C. §283.
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R AZER oS IIENE L EASETIIE T RFELA B AL SRR 2 A
VEERIEEE 2 A ER - BHE e A TIZERAEERS - AE X ERAAR R FREE
FTZ 283 R Sk A ZEMI Y & (5 PR » 22 BOR R R A o KAV FIER BRI AL/ -1
FEERHTHIET o T A AR RIS BN REARER N Z 355K Fea 8848 Ak AZE RIS 2 &5

22

423 HRBREZ RE

Roberts AJAE 1S Scalia AJAE S Ginsburg ATEE NS BHASZRAZEH< 258
5% o e R 19 tHECWIIERRLE - BN BARERZEF ReFaG kAR SER R
HYRCE T3 o (EDUSEZRHE AT B — RS IR Z FIE B R RS - s IR E
S HEE B — IR GRS E - IR A IE A AR AR A B (R A A PR AL > DR
HIBEREAVIT(E > NI DRV B A TR DHTEOE - 8RR ENEFEEHELE
ARG - TR B IR S A 2 (B E R R R s - PRI
E R L BRRAAE AN > R SE IR A8 i B B FL BB ey -

Kenndy XJEEJERS Stevens XJEE ~ Souter OAE » Bl Breyer KIAEHIFE » (]
R PR E RS L RE P e Ak A ZE RS DUIH IR REE R - BE— 3T E 2R
BHEN > EEt RBUR I E YIS 22 IR R i RS T IS R HET AEE R - &EE
B RFF R 4E K A ZE RIS HY AR - IERR L T B — RN ERREE R » (HIth R RER
HUERTEE R H i H 2 - IR E AN HEIRIRN - Rt - HEfEE 4k A5
FISHNEER Ry FAE AR H RIFTE I Z AR B L ZE A nD R
BEMCENE A R B S EE - RS IERIEN B RASEAN TR > Mk EE g
2775 (undue leverage ) - £ —2L )7 AR A FHVEZERELA » fEVUSEZHIETE BRI/ -
TCHE » ARZE Y MercExchange /& —Z A B it E A HFERMEFFENA 21 B 2E - &
BN EEEAE EEERTN—/ N5 EEFTELLEIERET » k A EEHIS mTRER Fy
BHIRE AR BRI A & B G B T-EE » PERRAE BV S8 E R nTRE Rl 2 LR

22 1d., at 391. Justice Thomas, the author of the Court’s opinion, noted that this observation finds express
statutory support in the Patent Act, which states that district courts “may” issue injunctions “in accordance with
the principles of equity.” 35 U.S.C. §283.

2 Justice Holmes: “A page of history is worth a volume of logic.”

% eBay Inc v. MercExchange, L.L.C., 547 U.S.C. 388 ,395 (2006).
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(FHETRTE - RIS K RIS BRI R & A RS -

ZoFERRATEMARE 2 2

4.3.1 BF5&% (patent hold-up) ZEUR

EUR32R (patent hold-up ) (i R A SR el sl R RS Eciim L R e et
(standard) b ZfFA(E » SAMEREEAEMRIE S, (standard setting organization ) /R 7]
FffrER Refse e » AR Rl im B T AU S i 5 2 & i AT RE AT T
BB TSR MECERB S Bk o IR BRI R A —
BTSN T F R RIS - B H 2 e a3 - NItE A Z B —&h
TTHTEAIREN o IR R Rt m iy A - SR ARE A mT EERAY SRR T B
R IR A 2B AT © SEARAY T E RSB ARE A A [ AH ST AAE 25 {18 A AT A
LA NGRS -

SRR TSRS T 2B/ N E A RRERN] T RE R B TR A &L
IR - /NEREHYAYRER ASEREA AR E RAVAEIE 08 > 1520 T BUINEA - A A
(ATREZRPEN) BRI RERS: - SRR S UIRE BB AT AL - T HE
BT, AR o B LT SRR ARy T EAERES | (patent troll ) RERE - E—44
a1l A A SRt B AR TRA UG M 2 2 24 5] > R B R IR AR
TR > DIMEIISEH IR - iSRRIV RIS 2 BT LI Pz SR ARSI EEE A
B o EE M EAA] > RTAGEEHRHE GRS 2 FeaTad s Ak A GRS < DAH IR e
= (HEEAEANEARE THVE S ERE - AR - AR AT —HE -

43.2 BRI AR

4.3.2.1 58ZFEME (hold-up strategy ) EAEYERRFZEFE 7 Fild:

% |d., at 395 (Roberts, C.J., concurring) (explaining that the "long tradition of equity practice is not surprising,
given the difficulty in protecting a right to exclude through monetary remedies that allow an infringer to use an
invention against the patentee’s wishes — a difficulty that often implicates the first two factors of the traditional
four factor test.”).

® Bf#%% (patent hold-up) SRR " BLFISHE - T BFHT Ry > hold-up HAE B EISHNER - #EIH R EI
V) REEEREIRSERE o PRIKESUREAEER BT T

%7 See generally Mark A. Lemley & Carl Shapiro, Patent Holdup and Royalty Stacking, 85 TEx. L. REV. 1991
(2007).
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e b A B S R R R 2 AR R > 40[E] eBay P EEHZANEE
FERETAHEHN K - B1E 19 DK BHIRE LB HHEE —HEE - w2
RIMEEAZIHE - IE - BOBRA TR U VA Sk AZER S LUH I RN Z SHE
ANE o Tk AT TR A I A R RO 5 =W — R A= - 2800 - ORI ARy 25
ARDLEIAE BT - 4[5 eBay ZE H B ATE B FHE R EFTEHA—L

(1) BHEHE¥AR  BZEBREEARAEE -
(2) EHISHEREN AR LA - @ ERIERE IR -
KZ# Calebrasi & Melamed Hyzgalt » HIJET DABHAZE S
(1) R Gy tihese o o] AR KRRy S B AR I ERAY S S A K -
(2) EH#EAMEER > EITRATEEA RIS M T 5 DA I EAE A T > ZHIEL B -

Calebrasi & Melamed £ 5 {E7A IS5 - RS S5 2 ATas RS P T Ry G ey
R oA B IR - AR B ERERRE L oA AT RE S YRR - & A A BR
HY RS ) O o kT AR Ak A SRS DALERTRA R Sk B EE L 7 1 4 25 Y9
fil - *1F eBay F& P a2 R R BR [F 7 L S I (e LS ] R B ) PRI
[ERFHEER - EfENE R E A Z AR - tt & RE 2 EIIRE 2 IRE R -

4.3.2.2 [ pE R i ] e

MRS R IEE(EE T - S ERAIGROREURF AT IRE R 2 2 S R A 0N
17 o FEBACHURIE SR o - I A AR R A EERE RIAE 1Y 2 A BES A U R 2 P EE A
HENLITZ - BECERN R E SR RS > 2y E Y E R E AR E R -
PR TR AR BB A AR T 2 o Rk e e 5 0 R A /B s BRI B
HGHY I AERE A LR W HIREERY T REFIRYSRAR | o ERGHY LM R IR 7y
Fit o (EAEEG R EERE I R B L TR SR -

WA A ] < T RS H RSP ARG eE 35 - —(EAMED) el rEilE - SR

%8 Calabresi & Melamed {1y F5E J5hold-out” » {H Mark A. Lemley, Carl Shapiro J Philip J. Weiser (/)2
{1 E5{ F "hold-up™ » 7E%SZ 1 LI hold-out strategy” £ hold-up strategy”™ — 3 £ [F 3% -

2 Mark A. Lemley & Philip J. Weiser, Should Property or Liability Rules Govern Information?, TEX. L. REV. 85,
783, 784 (2007).

% 1d. at 786.
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R R A LSS > R R (et - bR AR Rt R 2 o SR
JE TSR A AR ZE AT PR GIT R EE RE A B N RE AR Tt s E 2 S2Ea8 R
s BEHIREARE Y T &R EE 5 (Information Failure ) S ERIAYEEA AN S »
B KB IERAE T BB K T - SASR oA — BRI HE - Nt
JEEBGRBBEMEHEA » Pk AR SRR R AR R AT 5 —
ViR SRR o AR A A E(RE B B REN & e -

LA S ERE A ERAVIREE N e A SR WA B — N B Re A R AR
BRI - B —E 2 BORM: » TAERFTEERAIEZ S A S I A e
BN EFYRSHEERHEAER N L - QIR EMEE A R A E T EHE
R - AR HIRIHE OB A B /A 38 -

4.3.3 BHfE RE S ERRZ ARG

E BN ANE&EEHE C A A AZE RIS RIS IR 7E anfiH iy - IS H
HIRRENIM S IEEATIRIGRI: > (B FHRE A] LIRS [ AR ZDRIEE S aray
fits - B2 E TR - SRS BRI B EE > mIREE A —fRAEAE ,(benchmark )
[y - **Lemley & Shapiro {JR/F5% > SEFMIBRIIRER LR » T8 EFFE — AU R
BI= 4% o Pt BRI TR R B TSR g A -

1%. Calebrasi & Melamed fYZ#lt R » FTEEAYEIF-25 S B 2 EA HARERY SR - BRI
EEBEAE TR K A ZERI ST - RS B2 RURHIM EE S EW) & - £ LS L
MWEEZEAD ARSIV ERERA & AR AVEE  EEFAENFEELE > —
{16 i b ATREAFAE 2 (EEA > QORI FA] Fra e da A AZERIS - &SRB RER &
—RE{ERHEE o AR SRR T S e R AR -

Ry AART IR GV I EELE — (8 5 — AT i > 2R AE R B HY A AH]
EES BN BRI E AV BIRE n A /EEH - EAEARNE(E - THER
(RAYRHSE it B FI A E T 25 (microprocessor ) 2 451l » 1 i FHS A #es - -
FEATF A ERERHER] - T2 3C ~ 3G FEhn - M ZF B EFEE DL RET -

L 1d. at 792-797.

% 1d. at 794-795.

® 2w ESE -

% Lemley & Weiser, supra note 29, at 795.
% Lemley & Shapiro, supra note 27.
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MR —EETFHER PR AENREZEE 2R AR ENEE—
BefERH A © BEYN - TR T > FEREHEER: (royalty stacking ) HYEH 52
im > — AR TR RS > BT AR > I Ae R e A R AR - FEARE

Ji i e AR ) T RE IR 5 i A i SR A P M SR IR A IR 3R 52

REA - BRIy EEE S A ER A PTEER R R EE BAEEE (claim) FTRIE - —BRgAIAE
% R AR 2 N R EERER - (B AGTaA AR AR 7 DR - 5% B 3R A
EHIFRIR AT BB BT - R EM AR Z Nl € 8Gel s E 2 #E > fFE
SEOMTARE ] 7 AT RE LS B R A P sERYFRAN » I H. - FARE A AT sE & RSB AR, - A1t
Fq— H S EHSE TEZS IR A E - EEIARE ERRARIZER] - *

T~ FEER R TR Y

4.4.1 E{EEARIHERGZ #EH

4.4.1.1 FHIEA e LU BiE A Bl

EHNEF LT (Richard A. Epstein) $2H 7 BAEERAINY SO R - 32 5%
Well By XA, (Epstein’s Law) *7 > Epstein 28 B SR A E R AR RE & B
Wi - B RAERENE - EEEER T o BENBEE —E R A EE AR
W - N BUR HA% P EBHE#AHTT /& (rent-seeking ) © 11 HHBURIARA BGEREAK BB 1
ERFERIRSH U — T BRERVERE | BTN E B EEUTAS R EHET AR
Ry T AR B RESHUS TR TISHAL -

4412 FHAERNEATREEHE > st AR &IE

sATE L o ARFEAFEAR - s /B AR T BRI AR E M ERI(ERS
s T BRI E D E T — P AR - BEARIRYE s B S 2 - AN
SFFEAR Rt X 5 T T E T E NS LR8N ER - RERA S ER -

Polinsky 58/ A EBIEEEAT mTFNEEEER - BRHEEEIA 5%

% Ben Depoorter, Property Rules, Liability Rules and Patent Market Failure, 1 ERASMUS L. REV. 59, 67-69
(2008).

%7 See Richard A. Epstein, A Clear View of The Cathedral: The Dominance of Property Rules, 106 YALE L.J.
2091, 2103-05 (1997).s
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S o *IR4% Polinsky DAKSFFEMERIREDR o SETSARIEE— T FIFI T AORER > 3 FLIREE A
JTHRSR > SEFRIERE TR AGEER: (entitlement point) HY{wif - i H - BHEAVEEREH
— IR E © IR Z)BEBVE MR R A RE e £ EY VS » KOME S
H—AGHEHAIHEG - NI EEFERN A DB - RFEHAEEEN > LAREEE
EENT FIRERIN — A RORI I — U S SIS e e EAYSeR » P
RIS AT ARG S > SRR BRI AN 2 T B R A EAdEReE - a0 E

A EEE (HERHRE R e 2 1L Himir A SRt EHIRLy - AmeE T
A HEEETHRERE O ICHISE RILIFB A B - — B AR g A= A
A E BT S Ratsma ™ -

fREE Polinsky HIBISE » BAEERI A LUBEFHHIIHIEIEE AR - fEm ey - JUE 5
FRE IR ) (e iy BRSO S M PR A BE A (il o3 ffii_ERY{R4r (distributional
preference ) - ‘& i (EAF P LUZE BT - IS ERVEERLEEE BIRAVIRFREEAEE > BRI
SRR AT RE A RESPETT B - (B2 B HE(EHVEBERL B FRAVIR TR - M SE(ERS -
RS ZEA EIRY B RERABH damt r] 22 S B B IRAVIR B FRIGE R o B iR s
R B ELL BRI ENE S - A REIRA B s (R I T -

4.4.1.3 A HMARH BRI E S A Z [

Robert Merges RIFGH » FAEERIFTEERAVIEI R BAIER S - fEEHEEE
Al = {5 Merges 58 Rsie y » B EREFE R PRIV AR > N EIERC S AT & - 2
HS I E T RE IR IRRT R SRR - PR S0 S 51
PARE - IEAFEEIEREATHIESG DIBGIE - B8 FIE R B EREEIVE B EH » [RE SR
A Z RS HREAFAE - W35 S SR NI i R B s 75 & (The American Society of
Composers, Authors and Publishers , ASCAP ) * & EE#&% 447 ( Broadcast Music

% See A. Mitchell Polinsky, On the Choice Between Property Rules and Liability Rules,18 Econ. Inquiry 233
(1980).

*1d., at 235-238.

“1d., at 239.

“1d,. at 241-243.

“21d., at 243.

See Robert P. Merges, Of Property Rules, Coase, and Intellectual Property, 94. COLUM. L. REV. 2655,
2675-58 (1994) [hereinafter Of Property Rules, Coase, and IP]. See also Robert P. Merges, Contracting into
Liability Rules: Intellectual Property. Rights and Collective Rights Organizations, 84 CAL. L. REv. 1293 (1996).
“ ASCAP fy:BIfE i B RS ey - & SEE 40 BA > Ml S RERIRFEAER < - DURHER A
ANFHEMEEZ EFECRE 2 (Fon -
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Incorporated, BMI) * - [ T i Wil LIS » BIIEEFISE (patent pool ) fYSEEE - BJ
EDAAEE A RIOR AR - I PSR4 R A FI o S B (TR - T SRRk BT IR
N R PREUE RS I A ARG REAERE

4.4.2 BFRALHZ [EIFE

P CEHTHAR ) SR RTE AR E — E SR R R FEERIRHE - B RS
FEBUFHA T =T & HAE R T A S SESHUS RIS HIL - ZRIMAE A K
HMESME L - T A EIR AR - 2SR > TSRk —%E
RERU O R REAYRR RIS 2 LERLS A EE - tWATE R RiEbe M EZ AR A Q] T3
W NEHEELET S  BNE A e s PRI - HREEITm =6
EIEGHIHZ - BEEMEEANGIFER T AETT M 5 o MR H K X ZE R SRR
o N Bk A2 AP s BB E - It —fEHERIZE LR > e aRRE T RS | -

47

MR SR EARIRTER AL - AT B S i 8 & I A AR B R T
Ve PR SR ARE R B AR SZ R AR Ry RISV YA AT ARVERR  IERTRE & —
(EEHEEE " EE AR LR TR | o B A AR A A R
£ o FEREf A LARI > T AR ARIOREE SR B Eh - B SR =
JZ > BRI - RILRIAR A S - ©

FH¥ TS Polinsky 58 BB AL AR &SR IE N JE - Calebrasi & Melamed {ERRSE 145
- A EEAR S5 SRV - fERE T RE g e s 8 - DU E TR B
R - Zgeta - EMEERIT - B g RIER S SR AE —E T IFRELERY
& RIEBE VA MERE TE THVER RSN AR > Kfig
R TREE R - B Bt R E e S i - ¢

© BEETLG (BMI) RIS SEE (EREE TN (AN BB B S SRR » EBRE(E
P 7 B R T 6 5 00 AR USR8

6 Merges, Of Property Rules, Coase, and IP, at 2661.

" Lemley & Weiser, supra note 29, at 796.

8 Jerome H. Reichman & Tracy Lewis, Using Liability Rules to Stimulate Local Innovation in Developing
Countries: Application to Traditional Knowledge, in INTERNATIONAL PUBLIC GOODS AND TRANSFER OF
TECHNOLOGY UNDER A GLOBALIZED INTELLECTUAL PROPERTY REGIME 315-316 (Keith Maskus & Jerome H.
Reichman ed., Cambridge University Press, 2005).

* Calabresi & Melamed, supra note 1, at 1105-1111.
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AN T AR R S IE I — TR AT 5 e R A AR P A B > (B2
RESAE BV B EE M I (B4 > HRREAER S S A AR BI A E (H AR Y — RO - 4R
FAE MR > FEGEAIERFELEHE - I REERE R E @S LA e - B2
B EE T RS A G B AL A A B A HI FTRE A A0 = °° Lemley & Weiser 38 By TEUMRALE
PEERS B REtAR E il & > HIRIRTER © (1) SR SRS S PORE B e IR R e 7 e A
EREEL - (2) TTEERELL AR E B 5 s E A RE DHUSRE Es & - (3) fEEETT
AABEERS - {TBURR LA A B S A M LI B B S A FIRYE 53 o S s
e o] HBE A A AR A (T B R E R A -

HALARIESZ R/ & 2l R AN e DU SR B A2 B A i Y e - i
73 Merges 58 5y > WIEETAANGERHT S S A RAS - SO BN EESER 2 BLE (9 A B A
FEE R — [ EA B AR © R AE{RAAEE - Merges (WRIEE Ry T #¢& ) (invest) » B
N T ESBR T RERABESIEANNS - sUES THEERA LSE - W H - f5%
B S FARER AALET D EAE ERSFEREA > FEF RSN e LAVRE BNt B
18 > U RIS S8 A SR TR FSPEEE £V SRS N SR E(H 8 T BRI R
R BERAN IR - DE R R TE o A Reichman 52 5B &% B 22 T R EUR 2K i Bh R
TLIERERY PRI - *BUR R BA RO — 5 S A LU B AT SIS - it ep
[Tt T LALE R 35 A RSO A TR DA (S R T BB AR T (6% - ™

LAk > Merges 525 - BAISEH BN S M HZZEIEM B AR E R IA
Al - 28Tk &8 S ERTRAR A BRI R S » AT /72 HIRALR & S AT E B
BAEE - SRS A R R SRR - w5 BRI E Z MR RS
GHIRAHIEREIERZ A AT A ] © LS > FERT SRR HIEAZE > a4 BEA(REE (patent
ambush ) ARGV > (ESELEINEAIE - ftE el DLSEE  FEAEGH] T AyfE{EsL
YRR IS TR (R A B G h—fRIIEA] - AR A S AR [EI - At sg 0 72
EBIEIRIAR S AL B REAR

I MFEZRTERERF P RRLIFTZ LK

% |emley & Weiser, supra note 29, at 815-824.

*L 1d., at 820-821.

%2 Jerome H. Reichman, From Free Riders to Fair Followers: Global Competition Under the TRIPS Agreement,
29 N.Y.U.J. INT'LL. & PoL. 11, 16 (1996-1997) [hereinafter From Free Riders to Fair Followers].

53 A. Samuel Oddi, TRIPS-Natural Rights and a "Polite Form of Economic Imperialism", 29 VAND. J.
TRANSNAT'L L. 415, 461 (1996)
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4.5.1 Z#H|< (Preliminary Injunction) 2 J&H

4.5.1.1 EEERZEUOR

B FEREE R 2 LU e A T RER DA HEE BB FE A AN
AFSA AR AR - NI PR ARSI S » ERAEEIERER - EREAN
RIS ERGER > A ARSEEE RS R (EER > AR EARE A AT A A K AR
HISAREL R E LRI & - B E AR E A TR AR EREGET » B
s B EIE EAYC B — T R B Bl A an - WIS A EE DTSR iy SALIEEET
A (design around) 2 J5FUARBLEREE Sh - ANEERT & HIER (= & A TRERIRTRE > kA28
HISHEE T ER - BAGEGHEN ASRAIGRZRREAYHH -

SEEARE AT P B PO SR 2R FIET AR Ho st E 2 B AU By © BT rl REME: ~ 55
ZIRE ~ Al PEAEA G > Hp ARG EREZEGE AES - BRESEE
MEREARARED - RIS S ERER AN EEBIN AR - AABRLUEBIAH > St
FTa Ry AR 2s - DABHS MR RIILS N S - 3 s il & F R R AR DA A ]
F > SR > BIRTATHINT AT S - ERE R AN ZHE - RENCHEAIFIA -
REFIPRHCEIEAR] > A EMNAE » RES A —EERs ] DRI - BEm= » B
RER EEE BB - BEM EREVH Bt \FI A RERU R B S EE RV (E(E - $TH0ED
FERA AR - NIESREUY EERTTsEIe BRI » iR ERE A - BT
SEAATEE—FE HUAH G (FIRH  (take and pay principle) ** » S350 (& AT LU
HEZEZIIFIA -

4.5.1.2 FAEH 2 Ed—FAPEEE M Z A A

AR SR TR M B R A RIAS S 2K (2 #E R » Reichman & Lewis % oI
FEEH T ATREAVER - B 2R ERHA T RE R HEAME | (subpatentable ) FYfEyNEEHA
('small-scale innovation ) FEXN{AIEZ IR » Fi&& P2 v DA ESEMER 73
TR T REAEAIM: ) AV NPT E AR ARIEE & o T IEE R EAE Y
B NS IR FS O A B PR T B 1 o o R B A JEREEE M (nonobviousness ) %7K iy

% Reichman & Lewis, at 338.

® EEEANES 103 AR TIEEEE M, (Non-Obviousness) (EB0:% BJEEET 5% R, ~ JEEEM H%1) 28
TE > FEEEBHEE AL By & A B HAR il A 2 B RSB AT E IR R oA 2 R iR BV R4 F 28 A - (persons skill
inthe art) s » WA T NEEES S SHIESEREAY | o BOMEEFMY T #2514 | CInventive Step ) ~ HEIEEFHY " &l
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B > N R R RE IR sk Bl B Sty (pri-art) fHEEAHED M - ERUEARIIER
RIS EA o OB S BEGE REE RE A HA AR NS S B R b B B
axaPRa& % (design protection laws ) BASAHFAAYTLIA (utility model laws ) SE{E I PR

57
e o

Reichman & Lewis st HIIEAY 2 A S AEAA R0 - 555t 17— T wlEEEER]
fEi7 | (Compensatory Liability Rule Regime, CLR ) °® » {3k » H(EH Eo 2 EE
Y 2 (1) {rfEss AR i Rag 2 (2) (RERAME (3) SEsRHEZ J7=0 - 81 (4) EH
LEPREWRER - E 5 WHE S ARIEA E R TRE A EEEH . T RFIA A 4 (second
commers) > AFIEIHEE o FEEIARIBE ¥ ZEE SR ENA TGS —T
e o EAAERPEATEIR o RIH A S A G E IR M T i (EE B o

R L ANIHARLA W (8 Barise - RN A B SRR A & Rk
o NSRRI 5 S T R s R AR 2 T BRI N B - o ORI
FNAZ ea RIS PG EHZ I R - RIRPEIGEE Y Z (5 - HE B oins
ERME - —E A TEAEER RIDVEZETARZZEE - B=FIHABRATH
NSRRI A EEEEE - 3 B A A Ry —E Z /018 - &k > AEEEmERT
ERERIEE T B LB RAERGK  (built-in grant-back clause) » J5— " RZFFERE |
(anti-blocking license ) » EANLAVFAHESLLY > IS N EHERE T~ o] A LAY 24

S 61
e -

Reichman & Lewis 583 - $¢fforklas (know-how ) FIFEMESEH SN TIRAVSEEIN =
IR ER - NI E SRR Z SN - BERAMECR TR Z 2SI Rl IRy
B > IR B — el LR A AR ] - (EER(ESE N S AT RE S S BRI EGS » I HLAT Az
HYSEE R A MR RHS AT - B TSR A Z 8% - R ATHE B SRR 88 2 3551

#E  (Inventiveness ) ~ SIEHFIAZS 22 (FREEVIIHNY " JERERE S SR S 0 78 TRIPS iy Ky[El#& e - £ HE
HUBME T > FIETEEHY H SR 2 SR T N B A I BB HIRTIE S V&S & - (98 R £ 058
fETRE - (H A AR S B0 HIE T 20 Al Er IR (5 N fa 28 42 B RS2 - See KSR Int'l Co. v. Teleflex, Inc.,
550 U.S. 398 (2007).
% Reichman & Lewis, at 348-351.
%7 See Jerome H. Reichman, Legal Hybrids Between the Patent and Copyright Paradigms, 94 Colum. L. Rev.
2432 (1994) [hereinafter Legal Hybrids].
® TRE S AR | > ¥R By Reichman #3i)  €kiB4: B 157 - See generally J. H. Reichman, Of
Green Tulips and Legal Kudzu: Repackaging Rights in Subpatentable Innovation, 53 VAND. L. REV. 1743 (2000).
% Reichman & Lewis, at 349-350.
:‘; %‘E@%U%ﬁ%ﬁ%%  DEIREE M 2 BOK - B EA] -

Id., at 351.
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[ AMRR - 15 RRHEHEFR IV E— (3 FH7T5>= - “Reichman & Lewis 15t} » 15t
AR Bt B o 0 AFFARTERGY - @*i{ MBI A IR A AT
RE - WERDI T 240 HR 4 H ARHHI AR -

B R EANEAE — e A - BEe B RATRe S - THH AN E
CI RAIFHE » H AR PRV SERLEE A J7 DOARIERIT A58, - (H P RERY B kR DAY
& 0 T BRFAAERF I EE RN (BIEE=RAN) Frdezavitss - X
IABRHUSRE - B ERHAIRIAZET S - AR HA - fEE ARSI T DS
AN ~ ZHAA ~ B=AA AR OFEFMEN G EEALER R - 16 B A 5B
AR o ERIE - ] AT OB N AT (market failure) 2 BT -
EEEARER A A EEE - R T EILAEFRS (technology pool ) —f&HY Tk
= | (semicommons) HYE R AT ERHHEFA SN - Al DU 2 o as &nVEE ) - (8
NS E ORI (R - AR e B s S b B E -

Calebrasi & Melamed Fawal 2 58 F > T HER A4 HUEE A —fAm Bl fs
(BRI N R E AR E E R AR - FERRRE TR TRERE T (B
B4~ THHE  (entitlement) HYRIAG L © {E R EARIIEAY AT DUCGE ZH P B155 =7
FIA THERE ) AVRTEa T » AEEEAERIRIAI L - DUAERSIRE £27T T s I Bhny(E
Efmir > HILE T ERFKEBOLEZ R E LURGHT -

4.5.2 BEARIEE(RERR < HARK

FsE IR ARG T HAARS - JEE TRES R e AN S EE W ASE > Ik
i e AR AR T KT BRI AR - Lessig wifat > fed MR E AR
FLZ I e LI ORag - JRIRAE R 2Ot DT e PRIE R (E A B S N &R E
(IRFE - i — (B E fRA BE RT R A A B - ELRRAER - R AT
—TEAFIHVRE > NEEAEE R A AERTAA SR - EARG T3 A5
B > DA #ESS I 2 0185 » RO AL T SEAARHIRE - 28000 > S ART TSR BB -
TERZ R AR A BRAMEE - S NP AER fame BRERER
SRR T EIE - EZFB I AR T RRL o AT DABRZ BRI B DU - 4%

®21d., at 352.
% 1d., at 339.
*1d,. at 352.
% L AWRENCE LESSIG, CODE VERSION 2.0 (BASIC BOOKS 2006).
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WY NHIBSAL, > mT A4 Lessig sty —f% > A e A AIOREE > Sy S8 - (£ ABE(H -
BRI A EZ A EBELASHE -

EOR o BRI DA RIS ~ I EE o BT EEHETLYN - RN
BHSLUGE THEBNVHET R 2 E - NI IR 2 A BT RTRE - Bk op BHRER A B
& Ty EAEERIR AL - dmEfed - stE T RAAEWIAEE] ) (the tragedy of the
anticommons ) FEHEEERTEALAT—ME - EBERESELA LG - SR EREEE TH > (T
Al —f A E I =A A (R A GEHAVRER] - B MNaReRkim s - B AAIEH
AR o OFFEIARRITT LUBFBH S RAIRE - 1 T DA 6 Y 3 5 S M s M A R - O

HAr 7 R B AR A B A Y A E MR B A E (H E LUEETSE - 38
RE B RS IAZRE 25/ - EERRCEPrBUERIT 8 2 JRE - (REESIEHE 7
G5 AT A o AR 4 B B A VB FE A ME A 53 1 o B e [ B S B
FIZAEH » At—2REhE TSR R AE 7 S - W H » &2 0sE (Kenneth
Arrow) K] " &ER{EE 4 (the Paradox of Information ) LIS - I B SKHImIE P& e
detarr &atl 0 R REAIFER AHEA B A HER 2R - — BRER A BRI it &
o RERABIH E A HEZERZE - %

REHTATERE B ZARIE S - BEILEA R Z /B E 2 AR E AR H A
ZAIM > P EIERZ ANMHE ARS8 e RE(E e & HAH#AE - JCH 2B FHYH
8 BZAE—ERFEN > RET— M EFERASENE L - S S TaENE T =B
/D ER Bs— A o 4[] Calebrasi & Melamed Hysgmali—f% » HERBRZRT A2 IEE oI gERY -
TEHTE A A Y H ZREANER 2 A4 vl SR T A HAEE -

453 REERIREEF TRIPS HEZHE ?

1£ TRIPS {7 o - SGAERE I WK R A R R B > RS T A (R

% Reichman & Lewis, at 340-348.

% Reichman, Legal Hybrids, at 32.

® TREEATHEAENIESR (paradox of information) Jy @ A0SR E—(EEFEEA —FHAIVEN - &AM
EZEE - Z2EXRAEETSTREZEN  AMBERAB A REENNAS R BB RELES
OIS TIAREUE AR TR KB - 28I & E ROVA R AHE SR E IV EER - DARTHEREE RN
A WL —REFHER T EENERAS - AR EREE AR -

*1d,. at 67-69.

0 See Agreement on Trade-Related Aspects of Intellectual Property Rights, Apr. 15, 1994, Marrakesh
Agreement Establishing the World Trade Organization, Annex 1C, Legal Instruments—Results of the Uruguay
Round, 33 I.L.M. 81 art. 27(1) (1994).
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R WS PRI AN AT AR R R TG TSRS - DUEREA
S AR IR (scope) PAVHEITRIRR R EE & FIA - “MIRIBEETITE - EREEE
HEAREZ THERT > RECR FEIEREE A - DURIEESE Y %8 - “RET
WA Pk T ARSI ) B T ARl A2 (S T ARG ) 2 FEGRATORE
MRRE AR ~ MBI EA T3R0S R A (Rt » PRl Ari b i 3 (1A
TR BN IS A B S I B O fl R 1) B 0W NS Rt s il 2 IR -

£ TRIPS {757 FRSER ATELRIRE 2 A1 » et o] DR e B o B SR AU T 55—
JEt#H] | (second-tier protection) » Ac(EAERYMEHIEET » [ERF 4 TRIPS fpE 2 M
{9 o A6 HL o SRR L e MR LB A TSI R - TRIPS A
B R SR IR » EL e R R0 R B o DA PRI © AR
L TR RIS 2 o » TR ATAE B SIS WTO ot 5 SIS raf  He
S (AR B RIEAT TR o HI B R i g

FEFR AZERIHIRZ 35 T > TRIPS fiESR 44 (7R 48 (RYIER T M R H T TERER?
FOROR 2 - IREREE - JRUEIEE © TRIPS RS 41 (RS —THETE &G B IENE
PRARATE Z B TR N HBINARARTEE » EH A ERTEZ EEE S ERZ
T8y RECARZ (T8 B REROR R 125> B - " TRIPS ffE it il
Z - FriREGILA A E S =B R TN NI RIGR AR S s L A e e 1]
Ry Z BRHD o

Hif

g

' Reichman, From Free Riders to Fair Followers, at 29.
2 1d. at 32.

® Oddi, supra note 53.

™ TRIPS Art. 41.
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by

FRFE  FeBUh, BIRF AT R A R

- ~ IR AR

5.1.1 2IRABAVEHE

TSR (David Hume ) B 487F ( ARG Zm ) (Treaties on Human Nature ) 05
T M43 (the Common Good ) (R » EERAIERIE By FE R 4TI A SRR > A
A 5 B A LSRR o AFMEERIERAYAE - A AT S AV A A R Z
— o BHERREEE R T HE | AURRIER o A ARSI - R R B A A
PR DV & S RIS A S - (EASRIERS DA B 25 AFRAIH - FIE8(EAE B2t E
Y > A RAE AR - EEIEC Z —Hy G ta0 R fi A8 BURGE T R ZERE - I H TGRS
A T S5 B I

TRERA Y A2rk B £5 0 AR RS ko RS B A 2Rk
BEo T T EXAPREM BRSO V- REHEIFERIRE S AE- S
B2 SREER Aok T4 - 2AF AHEY et s ERod 5o T A
CSAS RN ey R

NRHIER AR E O LA IS0 ~ Al EEAYEHEE - 45 iR gt G AT AT
g o I HAE— P 7 B R A EE A AR TE TRl - A RER R 58 B R LAVAL - 1BR
FEMLE S ERENAERY T A3 (public goods) FEPEATERFETHVARIR - K48 R E ]
NHVE il & R R (5 P s AR BIE - B NREERIASE - B IEHIPRaERE & Rl R Al
SIS BT s R T B AVIERE - 457 —IHEARIERT - BEAE —IHRHSH AR > EE
RPN R EIE T —EHIPRA] - TSR A BERY AT AEE A S RIAYR - B i AR (R
HYE NI B AIER - T8 FE s B SN & o0 25 B R 2 el -t - [RIE R S
FEMERVECENIRIEZEHE > WA E S RIERANAE A A BB S (e 1 1 & N A S S e 2 el 2 e
teE P -

5.1.2 /N3t4EE (Public Domain) 2 &%

ARG SR = EH R A
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RERZE R PR A A AR E PR RS A L4 R TRIPS R EIRUE - (RS EFIfR
sl (A ERAE > N RIS DASIRE L% A A PREE Hu R SNES HY A H ARy A
S o T A LI FIRE T AR AIMGHY 20 tH4D - 2N Jh Bl —sAafr B e A e
TEEENE EOFR R B —E s AV o YA SRR S AR Aronson v. Quick
Point Pencil Co.—Z&* » S8 FAZERZET

N L B T R R S R S R I
ER S It R R TS R NPT R R SIS S e
=4

2\ FopT N

= AR

|

= SN

3;
Cﬁ\—

L

By EI d :Z;\ ’QW'\';%?'J}* y A :
Graham v. John Deere Co.—2£°H1 » SZEHHAE RIRFR :

TRE TR AT SR AR Brpork 2 BV g & LU e T o

Benk ko f AR o QAT R 0 B P il LD R ARG R E
R Rl X % A TR F o BA e ot g EY S PP R R TR
7

INHGFIHT R — BRI E RN B AR REE - BTN A REERYRIME ~ EEREEA
W EIAEIER EIREEIRNG 3 HAINE - BT ELATRt &8 A HLEIS - *Benkler
SOE—PEF AL TR S PRI - 8 A RE EIRPEAER] - A I
RIS > (B A SIS E AR DARIF « MBS B i R
R EREEFTIREINAE - PELOREH A R RS - BUCBI A LS
IR MHRTR IR 2 S AR HI) SIS - YT N iR T o 2

2 About the differential meanings of public domain, see Panmela Samuelson, Enriching Disclosure of Public
Domain, 55 DUKE L. J. 783 (2006).

3 A. Samuel Oddi, The Tragicomedy of the Public Domain in Intellectual Property Law, 25 HASTINGS COMM. &
ENT. L.J. 1 (2002-2003).

* 440 U.S. 257, 262 (1979).

> “First, patent law seeks to foster and reward invention; second, it promotes disclosure of inventions, to
stimulate further innovation and to permit the public to practice the invention once the patent expires; third, the
stringent requirements for patent protection seek to assure that ideas in the public domain remain there for the
free use of the public.”

® 383 U.S. 1, 7-11 (1966).

! “Congress may not authorize the issuance of patents whose effects are to remove existent knowledge from the
public domain, or to restrict free access to materials already available. Innovation, advancement, and things
which add to the sum of useful knowledge are inherent requisites in a patent system which by constitutional
command must "promote the Progress of . . . useful Arts." This is the standard expressed in the Constitution and
it may not be ignored.”

® Oddi, supra note 3, at 6. Yochai Benkler, Free as the Air to Common Use: First Amendment Constraints on the
Enclosure of the Public Domain, 74 N.Y.U. L. REV. 354, 358 (1999).

° 1d., at 360.

10" gee Jessica Litman, The Public Domain, 39 EMORY L.J. 965, 968 (1990).

1 For example, the fair use doctrine is an affirmative defense in copyright law, and it creates privilege for users
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HRTE DR ARV A (L &S TR A% T Rl 2850 |, (enclosure movement ) *# 5
TSRS R AR 2R 12 BRG] » A SN 5 S B I RE S & A B R
AMEE > RN/ - TSR AR ARG I » TR EH
EBEHG b o BilaEiIm s AR AR NG (spillover effects ) » (i HIESHS N EFER
FogfE o T RIEARZ AR ~ JEHEMAY - SrTREEMERY - — el BIEZ AR - K
SRR T ZVERERI ORI MRS S PRI FFra A LIV & (HANR Rkl
gaml (norm) HYEML - (BEFAIERAVEZ 5] TR RS2 -

Dreyfuss $5H » BT T = KA ZEGReE A LEBHY 75 ESE I RE 5 B K
w0 BHEREF—E 20 R REVRHERE » B2 M AEAER » THZE
VIR EFEERFERER » 5= ENEENBUEKIRISR » (FE AL A&k
th o BJE AR R AL R A B E A S F 2 > TR R LA SRR ]
LAHU/S-EER] © 404E Brenner v. Manson — &' et » f s R Bre thBg T L 480 7 it ] DU
BRI > S0 REFIREERY T H{E | (reward) » [E2E R G CRIIIRE - 5
B E m AP VIR AR M ok (S B &5 R S B Y sk A DA A AN SR > Ho AT A
NEA e s bm e =I5 (experimental use exemption ) B2 S AR E T BAE AT AR
TSR - BN T 20 RPN R G o g - BRI TS

(innovation market) FHHY& R an B EFTHAR A ARS8 Ho A% s om0 PRI
"HFZET.H  (research tool ) « ®HIASEEE & [ LIFEHEZE (the Bayh-Dole Act) {2
HERBWTEERAREG L - (RERGETRETE T TEER] - &g lHiER &
70 HAHIERES RS N DAV IESS

FEEBLEAVENE E > S B OB &EER N - BRI AR E N RS
o ARG N H A - NI SRR B E SEE IR Z T R HIA R 2
FGE - NI > ASCHEEE S Bl AT A IR (3 BRI RS R 42 BR
FIGREL N LU 2 2 - SRR TP 5 F] DAPRENAVEIOR - B — T

to make use of the protected contents under certain conditions. However such an institutional public figure
exception may not as well exist in other domain of property-like laws. The other exemptions are much more
restrictive, like the experiment use exemption which will be discussed below.

12 see David Lange, Recognizing the Public Domain, 44 LAW & CONTEMP. PROBS. 147, 150

(1981); Benkler, supra note 8; James Boyle, Fencing off Ideas: Enclosure & the Disappearance of the Public
Domain, 131 DAEDALUS 13 (2002); James Boyle, The second Enclosure movement and the Construction of the
Public Domain, 66 LAW & CONTEMP. PROBS. 33 (2003).

3 Rochelle C. Dreyfuss, Protecting the Public Domain of Science: Has the Time for an Experimental Use
Defense Arrived?, 46 ARIz. L. REV. 457, 462 (2004).

* Brenner v. Manson, 383 U.S. 519 (1966).

> Dreyfuss, supra note 13, at 462-463.
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BN ERE =R Sok

521 HBMERZIER
5.2.1.1 A EHVsE R E BIIH

B EA R EBISh (experimental use exemption ) “ZE[ 4 Story SAE A —
1813 fFE &84 > 22— Whitteore v. Cutter* thpff N2 5k : 7 = 2 H 2 REAPE LE
Bo - AP ETELL T FET%K AHRFEBERT S E 40T 24 o Story Tk
EEHT TAIE AR Bl TR S AU B E ) WETAENARE  IRBRA
(U2 RE > Story JE B PRt E B B B HAARKEME » CaiErE oo ks
AUERRE Ty T BEHERIEZAYPRZ | > Whitteore v. Cutter —Z2H » BEZRE = A\ IEEUZHE -
HAIREFISNTRE - le—HZHRK » EBUADT BB FFEL A [F{E MR 5 H5R R
T SRRR I 20 A ] > (AT i A e e B 51 7 N R s B A W PR 48 » MR ks 7
) B TIERE | T AE o R AR A T rReEn e B HIIh o VAR R iB KA
SRER RO B AL ST R T E RSB R RIS -

ik bR B P NI AT e T 5 - H— R gt i I E MY H
FV T FI P SR DR 2 ARAY > B R Ry T BRIl 2 L B (improvements ) » fERITE AR
T AR o A HIE - B R A AT DA REER R R AN - ZRTAREA T HEr
AATERRS - TN SC/ 482 ZE (5] Madey v. Duke University* di B3 T ELHISE A > 25
55 ABARBA A ea PRSI e TR EiRata e m A5 - Al et BRYFIER]
AEREYFE > BRI R AT DL iR B e B B MR R R featalia i BAlAZ
TCEER - REEER A 2 B e R A EIRABR R E B - PiE IR TR
PREBBIR AME E A > 2RI — HalBRAky) - ke Bty - ERsliRZ — TR R
SHIAEFES o BRI AR T DA A EE B RS EIREA 4 - 2

16 This article is not going to discuss the experimental use exemption as defense to the public use here.
7 29 F. Cas. 1120 (C.C.D. Mass. May 1813).
18 See Integra Lifesciences I, Ltd v. Merck KGa,331 F3d 860, 874-875 N.8 (Fed. Cir. 2003) (Newman J.,
dissenting).
Z 307 F. 3d 1351 (Fed. Cir. 2002), cert. denied, 539 U.S 958 (2003).
Id.
2! Rebecca S. Eisenberg, Patents and the Progress of Science: Exclusive Rights and Experimental Use, 56 U.
CHI. L. REV. 17 (1989). [hereinafter Exclusive Rights and Experimental Use]
% 1d., at 1075-1076.
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5.2.1.2 Rk ERE B = BIS

FERIBEFEEILEZ W] WA SO E FARETTEPR G sl e =151 » 2R
SEMHRASHIAVEUS - (AR AT DASHIE AR A AU SE 8 T TRILIHEE (research and
development, R&D ) » J&ER T B RURE'E FAVIEA - RILEF2 Bz VB sgE Rk
B At g R S B B T RETERIRE - ERTE=EN R ERET » '
2R 2 BRINAS o (FERRE AR A ETHRE - o0 EREB RS
4 MER Roche Products v. Bolar Pharmaceutical. Co.—2£% s 445 Bolar BYf5-28 £C A&
i (Roche Products ) S AEE R Hrp—Rs 0y B T 2Bl & an 587 E BEJ5 (the Food
and Drug Administration, FDA ) & &% Hy " #éE e s5 | (New Drug Application )
FRTERAAEEAE SR (bioequivalency ) & - Bolar [ HIaz it LB HIEL - Bolar ANEH
B HIE S A (R FARfE =7 FranE 5 - MaEIREEMIN AR 52 2l
AR BLEL SR 2 RS BRI Bolar $ERE(ERERTEA « WS oAl as B 20 R B S 5EY)
Ryt 2 B3 - Bolar BN BB EAV R R #E 75 - R AE /e Bolar AILL T 5RE )%
HIERBR G E IO - EBRIE Y - EARER e EAMNY R RE R T kA - Y

Roche Products v. Bolar Pharmaceutical. Co.—Z& 28 B 2 ¥, Sk /T FDA B TR &
BHEE > AT MR N A REIVER Z 500 el o f TR T HRFERR 0K ~ B
By EEARRE T By % (35 FDA 8 T Rt P Rl ) FREE I - 560
[ & R EE 4 4E EHiHY Hatch-Waxman JAZE s S 202 {5k - 1R HiRF 2 49 A SEEIEA
SEPHRE o HRENEE SRR RSO A SR R E IS o iEAE R T Bolar 5K | - 3AKEHEE B
M b " f55 g FhieEs | (Abbreviated New Drug Application, ANDA ) » {2247 gk
R ERIE AR E R e RS B % - I A RERETT e e e A Hay - Alfx
FraEe T BIs - ZEEE K 7 SR EERAIA A - S AT B SRS R EE LA
HAIRS A " [E{EskmAE | HAR - (AR T SRS 2 (AR - 2 Bolar fERECEIEL IR
RyERLEER R e s (safe harbor) fiERK -

5.2.2 BRI ENIELE

5.2.2.1 Madey v. Duke University Z=

2® Roche Products v. Bolar Pharmaceutical. Co., 733 F.2d 858 (Fed. Cir. 1984).
24
Id., at 860.
“solely for uses reasonably related to the development and submission of information under a Federal law”
2 35 U.5.C.8271(e)(1).
?" 35 U.S.C. § 156.
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John Madey 8- A 1980 FEAUTHUA FER L FH RS 18 AR e REMEZ
S KRR T IR E X E TS ST E = | (“Free Electron Laser” laboratory )
2 BhpE T - Madey A1 SEPHR R ERIG st AR SR S A W TH S (2B REUT &
Bt SMRZEREE SR TIONE TR ) H) P WK PR R B
i BRI EERR A o (HAL R EREE Madey 18T gb B i e B B S5 2R S50 > Madey 1 --79
REAHIH E S s e BB BB EE RS b 550 11 KRB RIIER R Madey 1813
EhpEAVER R - 1997 At KB R Madey LAV E = T2 - 1F
Madey {55 2 1% - MU REAESETH R FENE A Z FasF A5 - 2ilo B
Z H - & Madey {84 ¥ L vd RERFREESTRA -

JRART AR E B Madey 18- T-HIREST 52 R 5T KRB AT ARHUSHRE 2 80 &
R A AR R B BIIh o AL SE KREAY(E A HRv 2 BT ~ Sl - FREFI -
Madey 1%-AF N akEE PRI FRZEHAREENEE » Jo2R BRI Fisr 7 2
Sk KFFEFLHLFERE L L R F &2 Ao T TYUERERE Madey {1
F5k » WRHTREREENEFRE " ®8 ~ A7 24ch o EESEERFIHE
b 72 e SR 2 e BN e L Ath e A s

FEUEGEEER - SRR R R e KRB 2B BRHY RS FEH Madey
E-L2KEEHH > I H [EE Madey @-—i& 2 155 » 5@ Fa A FAvEER on 5 (514 h 2 FH &
BIEER%E - ZEHIAERIES R REER A FEFRIEH R 2 TREKE
1R (guise of scientific inquiry ) » M EE L A HR AR SE M - AR RS
Embrex Inc. v. Service Engineering Corp.—ZMNGEIE R » B " [BE&—44p5¢Z 0k (the

"slightest commercial implication" ) ff(s FAHERR ££ 86 o 35 B9 MYy R 51 - >

BB At e R AR ZE A T iR SR e Y MR RN S8R R Rt oe Bl
REFTE BN BRI S AR [ DER S E LR AR E A A - AR RIS
N ERE o0 K EE—RAYBHFE AR SR » [ 2RI 70 A AN 3 F AT S HE ) e s A 92 5 1
& BUATEHEEATUERRE AR T ®E A Eiem e 1 T

(legitimate business ) - ZAifii i2 SeF 5T T EIGI AR MR ERAVER S » IRITIRE " 51 { %
F1# 1 4 (lure lucrative research grants ) ~ # & B2 4= « JE LA FBT Ryl IR BE AT E (2

%8 See U.S. Patent No. 4,641,103 (issued Feb. 3, 1987); U.S. Patent No. 5130994 (issued July 14, 1992).

% “Duke is in the business of obtaining grants and developing possible commercial applications for the fruits of
its ‘academic research.”

%0 Embrex Inc. v. Service Engineering Corp., 216 F.3d 1343, 1353.
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By THRSE ~ {7370 0 B0 T BRHUITERER | (Y H AR - ¥
5.2.2.2 Integra Lifesciense v. Merck KGaA 2%

[ Integra A= N EI A TLIHBL ARG AR AT LS~ Fibronectin & 15 7 ELHHRAZ
BA > w7 &AM Y Arg-Gly-Asp REFRH#E (peptide) » XF# £y RGD - RGD FrfZiiillsZ
E B N TR AG A - RIESE ~ BEMIIAE - G E U AERE S - Scripps
WHZe it (Scripps Research Institute ) AR Fl > A\ 25E A > Hop 52 &0y David
Cheresh {81383 RGD J77I[r] DLEA A BS 1 HYa VB3 SZHGEE S - 2 I M & JhLbtat -
(EREdiA 2B A BIMZE R4 R o IR ENPUEEERER -

1994 =1 > Cheresh {# 70 T i FE Rl R P B S BRI S Y B2 AT BT o - 12
B ER TSR, (Merck KGaA ) {EERAIAAZCE 5% » BB Scripps 464 » HHEBA vo BER;
it Cheresh [ T-YIF5TEEIFTHE 2 & & BB e S5 TS ~ RGD &AL 75 > ff
Cheresh #1151 THHBANTSE - ok B EEHASZ Sl Scripps #E4T 4= IR P BRSSP ZEYTa
B DUFIFE T 2RAE M8 2E - {E ihed th %0 S5 3 BRI 0 F R e ZE R 5T K - 1996 4Bk
SEEERGFEFT A IS AR » o3 Al ASER DL S B A 2 FH s B2 7 - 1997 4R fd
Integra {551 Scripps B 5T &40~ 1 9t1% - L EEYIMHRE 2 W9 &= Integra it
ELH1] > 7517 Scripps ~ Cheresh {1 BB e #4505 12 H AT SELY - (k8 5 R S A
IEGTE - Integra NPRERZLSHIB 2% AR AR - BT SEm AT 5 [§
271(e) (V) Z K€ T iklins P RIBATTEE) /Y Ky 5 FDA Bk MHE & - FEfE AT 10
S B TRy o

EABFAGE FERARR S o TAEREEIVRASETE Scripps ~ Cheresh 8- BLER T 2Eg
RS e oo S YR PRSUER & AR (pre-clinical research ) 245 i DL E5RIAZE PRV SR T
BRI - TEREA 7 BBk TR 855, 1] DL F 5 Hatch-Waxman J4 2 i GBI - R&i%
BRI ARBEIREE AN ] TR EUS K o HH Rader JABESREERY AR RIS B
IR ERERE A RHVs R BG4 - 2RI Rader A ERI&E M & & NEEE A -
®Rader JA B fE5m B §1#5 H! Hatch-Waxman JEZERYTLE AR L BEHUH B » BT
PRI AR B2 R PR 2 a8 7y - (BN RERF i P # DS S (R At KRB RE AR
JNA] E R ERRR - A FEEIERIR AR - s AT REE AT AL H O - H

31 307 F. 3d 1351, 1362-1363 (Fed. Cir. 2002), cert. denied, 539 U.S 958 (2003)
%2 Integra Lifesciense I, Ltd. v. Merck KGaA, 331 F3d. 860 (Fed. Cir. 2003).
% 1d., at 872.
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Scalia RAEENFIAR RIGH - HESAESHEAVER o #7175 FDA Y IDA 5
NDA FeFPHyE SR - B ZERREERE IR I £ 5 [§271(e) (1) Z AR IE Rt R fFRK

RRCHIAIFE - AR Bt 468 B sl BE 3R (experiment and failure ) 2 Z2fi]
34

Rl _E3RAReAY Newman JEE e YA RS RE TR AR ERZ Z 85T Mifs
th PR AR R BRI M A RS ER S I 5 (R iiA ERVEER e & B
I T RN B (BTSSR EBEREFTEN TEATIER 0 AR
J& Madey v. Duke University - £ Madey &t » 272k A B e =41 N8 F RElE T R
Pz S P ARREBIRG 2T By D5 I8 | - Newman JEE 305 Scripps BB 77 S5 f7 s >
WHFErT Ry A e e LR B EE X - S Re LRk A ERYEERRE IS - Newman JAE
MR A R R G et N2 E g 2 B - FamE R ERVE T » R
SEREFAFTHER Z A - SEANRHAZEAER DA E SRR - AMERAGZZE 0
ATHY - VR R SR E B A [F 2 HHY - AIRLZFZACRE 2 VI{F RWtFe TH (research
tool ) A SEERERLIRHE - (EFFFE Z BRI WA SRR GRERRIE o

5.2.3 EutEPLASERARPMER 8

Madey v. Duke University g &2 —(EliRe R PISMIE R R EREZEE ~ 2
flir ~ HFCEZ BRI RAVEERS - SO TR HERI ST FEAYEES © Se o 5 BT M FH i
Ay - BRIRIRCER R GRIIEEE © EBR—E#ABIS - FRER L EamliEs
i e —&r e ) HERPIRESSR R m B MY E HEESL - MR - | L
AT am T o A ASEERARRE PR TSR n B OIS - e ER o B BN FH (R IR
AR N BT AERRAI " 48%I5EER ) fUslBRd - Il FHAZRRIILAS S - BEE
SREEWTFERCRPEFEAL - (BB EA e B RS2 b T AR B AT - K
FEIpc R T RREmEEEM ) By IR IR E R i | - ARERTR S ER e B PN
PRSI ELRS - ] DUE R AV ZE2 0 o] DR RIS - BAG R ER AR
PR -

1F Integra Lifesciense v. Merck KGaA —Z£#|;1E1 Newman (A E Y= B A HI ] DL &
IR Frftgha o SR Ty o8 - SR o AT i S B RE P R R i P A0 AT e

% Merck KGaA v. Integra Lifesciense I, Ltd., 125 S Ct. 2372, 2383-2384 (2005).
35

Id., at 878.
% 1d., at 877-878.
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M o PER SRR SRS EINAE - WrEERa st nv e al e -1 FH EIRT AP 34HY
BFFERR - & HABAGRZSAYBTE TH EAUG HANE - AibSERT AR s R et 72
THEAEZFIENRER - SRAEHEERENE » RIRFEIEE SN B - HraEh st
FAERFE S 35 fR - B H VI RIEE RS H AV EERSH T 1 FsE - iR BEANERE 2l 7
FER Y EHRM A RER] - SRR IS B AR B HEEE e SR St i i A A AR FE IR
il > DA A AR ] 28 P PR Al BRSSO R B A L © 4SRRI Rader JA B/ AEERTA
AR R RIERRSERAIAIBT I T A SRS R e 5 - AV BRI A E 285 Ba 4 HY B
Py > RIREA A PR AE SR I Fe B T I A Y FH AR R R A

{5 - BEZA Integra —EEARE R EREAGHVERE T sEEHNBC & lF AR R TR =
ZERE R ERYISORE - eddRE EREEEVRFRFL - 28N S e E B ieirs
Rk[E FDA S@H R Z T - S i pio AR R 2 - DRI e 25 8 e 2 15 e 2 P A VR (P
T QOE—2K > FEPR C i s S B A B B g > feaTREERiE 2 2 E RAYIR

= ~#3 % (Bayh-Dole Act) & fl &AL FI R chs

5.3.1 FHIEERZIDER RN

ERBF BT R IR S R Ie s8] > ZR7 1980 LEALIAT » BHREURIL R A
SRR P A Lo bt BIRIRCER - ¥ 0 4 1940 ERERITEAALIEILG o H 1960 £
BRI (TR B B S A SRR AR R B R A 5D
FRE A b Sea T B B » X675 Bl S BUR 4 4T 92 24T I FA A MR s e B
EERI A R 4 - AR ORI B R (2 A ET IS FR S5 BRI 2 I E HE B AL AR i (o
- 39

TR E BF R LNV B U - SRAR TR R BT RS A B 5 2 i Rl ey B e o
Ry Wik » Ho— Ty " PZMEESR L (the license policy ) » H. 7% T FEF A ELER | (the title policy ) -
TERTEHIET T - HELEUNT SRR RE RS SRINE » 1 SRR BURE T - (Ba 0
Ry mT DA ARz R A A S T S R P i B 2 P B 1 B0 HBUT

% Rebecca S. Eisenberg, Public Research and Private Development: Patents and Technology Transfer in
Government-Sponsored Research, 82 VA. L. REV. 1663, 1665 (1996) [hereinafter Public Research and Private
Development]

% 1d., at 1671-1686.

¥ 1d., at 1702.
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PR A SRR A Z BT (title) » (2RE R0 R AN v] DA BUR B 881 A B A 2 A
@ TR LI R AT /550 (non-exclusive license ) R > sE BT
D& SCINV Y NACIS v

1979 FEHYRFFBURE R AL M 1 T AR T3EATHT ) BURE - R B REER T BB & R
AR > BIEESERTHEAN] BRI AE Fa (b B > 37 H SRS BUR A1 A I SRS U
FEH < - B I R EN 7 Y SE B BT RA R AR M A Fraiiny” 2SR R 324Y J( Industrial Patent
Agreement, IPA) ZREAES{EHEERGSER] - BITR - N EVIRIECI 3 - HEIEFEZ
5 BiEF]EL( the Department of Health, Education and Welfare, HEW, now the Department of
Health and Human Services ) BHEESEIREEERFSFMET o - IR — AR RE R AR -
TR - SSEEGHES (the Department of Defense, DoD ) Al B K 24T 722247 -
{EFHEAMITRERERF U R AEZEHIET - EE KRBT B2 ORISR - A
FAM AL - R R EREh B a8 S AR PIEE E AR A P S BT e R R - *

i BN s T FEfAZE ) (the Bayh-Dole Act) Bt T S SR —BREEEI R AN
¥k | (the Stevenson-Wydler Technology Innovation Act) **DLZEEH IE T - “FEfE
EHHEEFE S A Birch Bayh 712552 AN TTH R EL N 1 SE SEAAT A R 55 - 82
SO E ITRRAPR S RER > TR BUR 38 R KRB/ NEU £ SE B R AR FEAHEL » A
MR EREE(L » PIDEAER T A B RIS AR DA KRR 3R,
A Y B S B A A - CREGEHIEZ N BN - a2 R
B BN R EZEL VR S ik HLRTT 2 ol SR R B A KT 1 SEMERR B 28 2 41T 2177 1983
AR BURER R a2 2 B2 B R AR SR R TUATHEES » 520 A AR RN B IR 21T 1984
PN E =

FAILARGIE RAEZ T2 8] 7B - KEREE R A EATRRE (E B S R i
FEFRS - FHARIEAERBYIVI SO R B bV > FANIDAE S

“1d., at 1673-1674.

L 1d., at 1689-1692.

“21d., at 1692-1693.

3 Stevenson-Wydler Technology Innovation Act of 1980, Pub. L. No. 96-480, 94 Stat. 2311 (codified as
amended at 15 U.S.C.A. 8§ 3701-3717 (1998 & Supp. 2005)).

M S BEE R AT A AT A (V E R SRR AR E A F o SRR SRR A
i B AL AR

** Eisenberg, Public Research and Private Development, at 1695.

*1d., at 1691.

" Bayh-Dole Act, Pub. L. No. 96-517, 94 Stat. 3015-28 (codified as amended at 35 U.S.C. §§ 200-212 (2000 &
Supp. 11 2002)).

*8 Eisenberg, Public Research and Private Development, at 1694-1695.
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(justifications ) H37 By AENG RS2 18 B RF P22 B R ot B AARLER, - {H 2 JEIR 5 | F 561y
A B TS R IS B 2 I I - 5 (0 R BT o SR SR e R R 48 2 4%
HE - SRTTIVE S B30 KPR SR LR RIS » MR R rs S i
G REITA ERRATHAL > B HFTEEAIE LR o CERAA - FHIEE MR
TP TR BRI » S R ER T S R A A2 >

5.3.2 FHIAFZE 5T amEEH Y

Eisenberg B FRITAZEA SMEIHTFEER T dtf T B HIA RV E SR 2 NIt E
47 TEEEERAL ; (double tax paying) HYRSEE o RETRERIE A BT A HIBAT SRR
B2 25T > IRIMKELRE AR - B e A Z PR T HEaE T8 PRI AR
SRR - * IR P HUEERER - \RIEEUREBIRSHFERE - FrakEusHy " #l2s
WFE TR FEE L o AR RS A T RS -

EVIEILEZ I » SASEE L B A ZE R BRI ZE 0 B BANG45 T AL A
LB U A S P T 4L AR - **Dreyfuss 511 - IRH S AER BEC
WA /ELFFZC A S R S R > S REUCEURE R 4 DURRIR E2 A ER R s » AT B S B H E
K2 IR BB A R SR — Tl T B T = RERIRIE E R AR i — 2 - S E R
[ 1998 £EZE 2003 £ - [RAEHZHE EE T Rk T L i B9Re fhdt A 2547 ¢ - £ 1980
A B 5= Diamond v. Chakrabarty —2£°% » [ B AE(H 2 EBS (1 > SEERAY)
ST T s ) P SRR A R A R R R, » A A S B e (e 5 - A S 5%
TS A A R (S RSB By — By B CRZE TR BT T A FIMERE | - ks
FRS It BB S B IS MR R AR (1 R e R St R B sl hy T2
BERIERIHE | -

Heller & Eisenberg &5 s FEALIA SR AT RE 3 AR AL A ap P2 P2 AR A IS5 > By
T=ENZE : BARFEEHIAC SR - EFIRA BN RE Y > DU e AR
7= o FEWRE RS AIRE L RE BT S S B CtAREsEEE - i H 2

“1d., at 1696-1699.

% See generally Thomas A. Massaro, Innovation, Technology Transfer, and Patent Policy: The University
Contribution, 82 VA. L. REv. 1729 (1996).

°! Eisenberg, Public Research and Private Development, at 1666.

°2 Chester G. Moore, Killing Bayh-Dole Act s Golden Goose, 8 TUL. J. TECH. & INTELL. PROP. 151, 154 (2006).
> Dreyfuss, supra note 13, at 457.

> Moore, supra note 52, at 155.

> Diamond v. Chakrabarty, 447 US 303 (1980).
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CERNEIRRES > W EAE R HIE N A A 20 » LB SRR R s — BA T E —
— IR - MR B SR - A2 TR E S A A = R B A A ]
SIERET R - > L R SR A PR SRR B R ST se S dA IR > 0 T
AL FEME | (The Public Intellectual Property Resources for Agriculture,
PIPRA) ELJRM i Eik B B e B S FE R D E AN ERRS - SN T4
@ KEEREEE | (Universities allied for Essential Medicine ) FRagfEay " SEEEHT FHPZHE |
(the Equitable Access License ) 5k » JXEIZEAFHBIRIRIE L NEFHEES
% o SEEYRHEITER T EERZAAM T MR - OB Ha R 2 H A &
& (patent pool ) —feHFZRERE - MEESE AR HAEE SEBUNHITTE ML
E/\] . 61

533 FMAEZE « IR HEL Z EYE
5.3.3.1 I EFAVAGHIE L « A ERFIAEHIE S

Rai HYBTZE(E o0 R pllRvEBTRL 3% - M8 R AZ BIRAUE ~ BE25RAVE (R > B4
KIFETE 7RI BEFTREIRSH (norms) » Rai (5 FAE/BSHI MU 480 - 1E i
ZERER PR BFRE I B LR - ARIRER A R THURRAI > “Rai [ 53 A B s
AURHEZ B ERY > BIEG RIS B S B ARG HIRAR A - A EZpafer  whasdlim
5 BRI EEERE RS " EREEL o MIRARNTT RIS g 2 R R R

> AMEFRRHREATT R - RIZHEEEAEIECE DA IARRTT Bt T 180G - o]

% See Michael A. Heller and; Rebecca S. Eisenberg, Can Patents Deter Innovation? The Anticommons in
Biomedical Research, 280 SCIENCE 698 (1998).

> Robert P. Merges, Of Property Rules, Coase, and Intellectual Property, 94 COLUM. L. REV. 2655 (1994).

%8 See The Public Intellectual Property Resources for Agriculture, http://www.pirpa.org.

> Universities allied for Essential Medicine, Model Provisions for the Equitable Access and Neglected Disease
License, available at http://www.essentialmedicine.org/EAL.pdf (last visited June 39, 2012).

% Arti K. Rai & Rebecca Eisenberg, Bayh-Dole Reform and the Progress of Biomedicine, 66 LAW & CONTEMP.
PrROM. 289, 297-298 (2003).

81 Gary Pulsinelli, Share and Share Alike: Increasing Access to Government-Funded Inventions Under the
Bayh-Dole Act, 7 MINN. J. L. SCI. & TECH. 393, 429-430 (2006).

%2 Norms can be defined as “general principles upon which a certain vision of order is based. Value orientations
are norm-based attitudes toward specific policy issues and types of behavior.” See Susan K. Sell, Intellectual
Property Protection and Antitrust in the Developing World: Crisis, Coercion, and Choice, 49 INT’L ORG. 315,
note 1 (1995).

% Many celebrated Legal Philosophy scholars like Eric A. Posner, Cass Sunstein, and Robert C. Ellickson used
the legal-and-norms theory to analyze the motivations, behaviors and collective actions of the members in
specific groups. Some dubbed these scholarships the “New Chicago School.” See Eric A. Posner, The Regulatipn
of Groups: The Influence of Legal and Nonlegal Sanctions on Collective Action, 63 U. CHI. L. REV. 133 (1996);
Cass Sunstein, Social Norms and Social Rules, 96 CoLuMm. L. REV. 903 (1996); Robert C. Ellickson, Law and
Economics Discovers Social Norms, 27 J. LEGAL STUD. 537 (1998).
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REMVIUETT o H HEE ~ R EIFHE B B EN - fehl AR R 2 e H ] LUe AR
RS TN RIRENGFE AT S RAS » Bl A o] AR A AR I B R I PR > ST
i) T

Rai f5 > 1980 A GE B RHEEAH BFRG Hl 1Y 737K 58 - 1980 4E(CLART » BHEEFLRE
HI[EVE MRS - A GBI ZE R (L - (EARHIRP AL R A S Ry B - 5
AT IRIER R EHFTE AN B BFIH > 01908 T 5 2 EVT T TR/ > RS
AAZPRE - FEE —ELENER > OB N BRI EIVEE - MEE BEDY - s
B SEBCRATETS - CE TSR A T A F 3 (communalism) > £
HARMEAZFEN— A T ek AT g L@ EFZAHAE AP BE o
WRIRAEINFFTE 2R TAE MR - fe AV — 2 B AR N S SEI Y HIERk T 15
FIAVHIF -

BN FEAABAVASHIRE R D353 ) Cinvention) » fEAF R T » mIVEEE R
AT IRE RHVEES » AR EAYAS S N Oa SRS E R . AN S 52 HA 5K
B HERIAL - TESTHAVESHT T - SRR PR R R WG ERCE - ZAMEE
HYRS HIEL NG £ FRIVETZE 2 BRAE I 7 B B4 3 R B C R Se B ITRT & = ek
HFFERRER - TiSHE T Rt R SR B Ry R T LAY « O 2RI M B S R s T =
BEER > AF EEEHE TRV E oI LUE UG E R T AR B SR - (H 3 EATRS
Rl Bl -

1980 FLAE - SEEIEI & HINLIASE T Z HIHVAGH] © Bler B0 i R 21 L BRI ST
AR AR S B IR LR E A i > B & B 58 R FE iR B A Gl g~
A SNBSS P ] R DS T A & - R PR A B (R 1SR 9E & R
FKER) ~ Wt E st Z R e B DA AR U AE - BEPARER AR R B 1T hTE%
Rn o {HATATRECE SR B IR 5 VEAE AN - I R AT 88 s i - 22 i IS
FRAAS RR B 1S R RVRIR IR A S S A SE BT » RS ATy RS e S R )
PEfl > AERAE OEMIRTED > ATRRE N R Ae IR T A -

® Arti K. Rai, Regulating Scientific Research: Intellectual Property Rights and the Norms of Science, 94 Nw. U.
L. REv. 77, 81-84 (1999).

% |d., at 86-88.

® Id., at 88-91.

" 1d., at 92.

* Id., at 96.

* 1d., at 96-99.
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5.3.3.2 LIFIZE BRI AEAERE, © Bl ~ PHEEE S

B e B TS - B 24 AT AR ISR A E EAVTETZE - HHR SR R ARt
RyRaFERER AR - NG DI E Ry T B A% eiERE | (natural lead time ) » 755,
FAAERTSE E E AT RE S A S R B STATIE R - R AR AT 8 A I S sk B 7Y 20
i A an it E2EL DNA ~ TR SR - B A aa BRI E R E A =
F TRl AATE S A ARG © 55 R T EAE R SR S i R BRI R
i < AEHY 5 5B = AIE B FESE S R R — B RE RS R B S ST (norm ) » 258 (]
M Ry A an BRI SR B 2K T B At b 75 R o T B (I AR A A RE
FIBFZE T H (research tool ) 2 A=##ige =444} (biological materials ) #E{THEEHE
iR B R B BN EARE - SEZRERS T = (R R A R e R
RSB B FeRREIT 2R T IR R A HYEEE -

Heller & Eisenberg FYMFZesE(E " iZIAEHIZERE] | (the tragedy of the anticommons ) ¥
s o PR VIR REH TN E R - a2 Mt M E A E A RS ERE - HE
I ERERIPTA ABEA SR R BHILRER - R (EEE IR 2 XA B ATIREE - RS
AR a2 S A EEER 5 > INTFERE 1A= an R E2HU#ERE © Heller & Eisenberg 52 Ryf@he L
BAAAENE LR AR ER 7 i (BT (BIAIREE) A R HE MR 2
tE (BIHAEYIREFE TR ) - KRB SRV TE R A A IR » &I A4
INFEIEEEA « AFEHIAR FHIGRRAVEES - (B R an 2RI B A A fE b 5T b
B R o PEE AT WO R, - 2 E5 ] AR
KZifi R > Murray & Stern fBE: 5 T 300 875052 | (modest anticommons effect ) - ™

Rai & Eisenberg HYbTFEAIER L S FH RSN SR SL [F] #E A 1HY Cohen-Boyer 7]
TERBIT - TRt AEVIRH A E R H AR B rTRESR A Y RIAVBERSCR © B8 (lock)
EARHFE (block) » fRHEERIFREAIT 7EHG S BN D EHRTE - B pHEAHFERTRCR B E E
E W EAE EIRR TR E B - BT nI R B RV - e
{SEFHRE - BIEERRAR SRR AESHIRAE R YIRS AT R B IS B P S RIS - BE
b SEPHBEL TN AR ER A AE 1 Cohen-Boyer HA 572 1l AT R Jg B ERY U7 U2 RE T (T
MAZA > il H F AT Re stk D ETH i 2 R - 4015 3% A & Z PI AL 2 o

" pulsinelli, supra note 61, at 412.
' Eisenberg, Public Research and Private Development, at 699-701.
72 H
See id.
® Fiona Murray & Scott Stern, Do Formal Intellectual Property Rights Hinder the Free Flow of Scientific
Knowledge? An Empirical Test of the Anti-Commons Hypothesis, 63 J. ECON. BEHAV. & ORG. 648 (2007).
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— > SRR BT T BRI ACARER G - 84 T RSP T e e | YRCR - R
R BRI nT RE B AT RE TR - B0 R fE i DI RIS e T AR T e s 4 T &
5, (hold-up) AYELSE » SHEZIRIFIMIIZE & AR AT S BIEF A FIRGRM « ©

F 5 I Cohen-Boyer HALE—{ERABAYEI T WIRIFAFT &N EIE A3
SRR AZEIL ARV RSB IREAOLD - AR Rl sd 4 2 SHE(E BRI T
FERE: > ARG B PILA R R A BB R s an (b AR B iR RN B E
N FEAR AR A H AR > FRH AR IAR RS I T R e AR
il o IS I EAE N SN EE E2 F (B i — e B FIAVERY) - TR B 55
REE ZRGE 1B ] LR s EAYRITSE T (A1 34 R © 2RI AL A S SR B Ho s o
{EAIWIFEI S - FRALARAN S Z L T B mRYRCR SO T itse & B anit
EEBERZPTFEE T HBFTEN % -

w ool BA YRR

54.1 FBRTHFXECHEARREERNK ?

BB PEIRIME @ TRIPS €S 30 FRETESEHER I Z I8 - HoTRE - &
BEGHESMNERGZFIN - HUHERZEF=AZEEER T - R eEREE S
2N > ERNEHEZEANEAZ &R ERE LR - BRI - FHESIES
TERPIMNEE - HERENZRE A - B WTO & BEIBTTAE - § REIZ NEIES
PRAEIEFAIRELTE - EZE A (1) R SEIR\mEAE R (2) ZEE=
NZ G5 Q) RAGHIRZFFAIE AN Z &75H &, 115 E = (Doha Declaration )
FOREE ARS8 > 1 WTO SR BB AR ERYSSHIAERIE - DIRG RS
T -

MR R HAESH SR SR MR SRR - B TERNEEEN
LEERT B ML TR BRI BN - T TH%E - BEHHER REIRE HARERES
69 (555 1 TEAVHLE » MRS B E S - Jr5EME - DHREMEE AT BIYE SR » DU DL
BRAN R HIAIstER - T ERRER RIS - FERE T R (1) ME N -

™ Rai & Eisenberg, supra note 60, at 300-303.

> Rai, supra note 64, at 126-130.

©OTELLT, OFE -

A NEIRI TSR AT > ERFE ORI OB OVEIRRIC BE 9 2 SA ST 0 H 12 (2005) -
ML ERMILFY © http://www.jpo.go.jp/shiryou/toushin/chousa/pdf/zaisanken/165kouryoku.pdf.
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HP VSR (2) DB R HAZslE © (3) BREr ERV#ES BAER - J78E
TR - PRAR SRR B (HATR R T e R ) B TR RS, ) R Pk
5 e Y PR B E] - AR TR SRS SN S SR R B L B R - HYS R R AR AR
AHARE P H ARSI A 69 155 1 IEATKLE - HAR AT 1999 FEyHH ™k
TLUEE » PHACENIE > ATLGRE R E RS A EHIEHN - e e
RE Ry Lk > W H 2 BN R Rl s e TN R MEREAN Ry 2 28
RHTRE > IR R B2 BRI R R s s T B o A DL E RS R 1 AN -
WABAE B SR T IR ER Rl > R ER - O

HREOZH TR Em G - AFE BT R Bl R 2B 7E EHIA AL e

(capacity building ) - fE-RERHE [ ERIETTHHR (trial and error) =1 15 DAGERFZE T
i S B SR T N 25 - I FLAS-DACC B © Z0[E] Eisenberg FT s » st BB II& rG i L il
FEMmBAE A BOR R RN AR r iV AR - FAIRE A2 AT S EIRER]
& REBEEFYN GRS N BEAEIERILE - CHRER e B H1 N ARSI R
SHEINET - EHRET T BRNER RPN R ARG o R T — B R AR
T o MR R E2AE 55 SN FR L SEA M > DA K2 S AR B — e lemse - O
PREPEZE S > DDA A= > DUREDERRRN T BT RE 2 R = 5
MR > SREE R N BAIERE A REE - fEE2R A FIY -

54.2 FARTEZEEREFFHAE?

Boettiger & Bennett 5! - FHZE TEIZ AN 7EE & & GRS A FAM 2 2IPRA] -
B HUH A ATRE TR IERA (% | o RS A SRR (E AT AR B S BB A (e b 5

" REPRT > TRkBR - BRSRIC BT ARERFRIIOFNE (1), AIPPI > =5E5533 % > 5 (1988) ¢
RN TR PR LLAE 4 B 16 HELR (PR 10 4 (2) 183) (REFIEE 354 5) -

% SRAE 2001 4R HASEIA BRI A AL T 5 P o A 2 SR (e S B S 38 i B Bt 0
W HIETIE A S A 69 (RS 1 THAVPRE 1 - 2RISR 2R 13 48 12 F 20 B (REUETRL 11 4(7)
%5 15238 =) ¥|fFHGER 1787 5 > H 145 -

S B RE A RIRIRABERTSERT - AifEEE - E 89 -

% B H AT RE R AR - S RIBCE B IR 2 FAARSEEE - IRIEIRITEAALS 59 (555
TRRUE T DA SE R E B N H VB R 2 BT By ) FIDABRINA SRR 0 - iRIBEEE - B4
SR A PREE R T B - A TR ABETRSE 57 RS —IHE —AHIBISMNEE T - ZRIMEE/ASE 51 RS —
THANVA TriE SR IS LUE R BAEARRAARE - Rt 5 A 1R ME ] E tH R EUE R DL IR e
HEERG - AEEZCIRE RS - AR EIDEBG TV » RO AR - RIn AR A E
kN -

8 Eisenberg, Exclusive Rights and Experimental Use, at 1075-1076.

8 See generally Eisenberg, Exclusive Rights and Experimental Use.

8 Sara Boettiger & Alan Bennett, The Bayh-Dole Act: Implications for Developing Countries, 41 IDEA 261,
262-263 (2005-2006).
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R PESE - ISR TP EIRAVBSE - AT RE S R PHRSE - BEZRTE 1980 A LAFISEEY
FYRERSH BORI Y A A 2 2 LI - AR AZEIDAR - REBAUSE B EREZR
AR RS o REBBLRFEARAY AT BRSO SRR BRI Z VIR AT H K
a > AEE KRR o B3 B R AV A B B M L (o b SE AR A AT T 2T TS BN
BT e 00/ B SR B R BB Ml P AR Z BT © IR A i A HE sk 72 & R B SR S A
BOEA A AR Ry 2 IR - A sefa T 5 B FZAY HIV 825 BAHE RBSEEVERE
KE - FETEAEE - BHE R AEE(University of Minnesota )~ Emory A2 Emory University )
Frati - %

B A —epa R bR I B EEE 2RATRMAITTE - HARIR—IHIEERRRE 2
FlER AT FetsE = FERERY o NEERIFERY A SERIZRAE RS » ARAIBT AR — I
Fetst o] DURFRERE UL = B ER DL NI 75 b - WU RTRERRRTE 21 L - 281 E A
Fetl iz EERE (LAY - FRHAREEIT AR I E RSB - 128 158
# B SRR - WATIZEIEH » KERATEREN BT - LR R -

ERIFH AR RN T HEEBRARZ R ERENFRE G T AR EHITHE
> PRI R R E AR RE TR - CATIST RS ERIR T ER TR gT
{514, (academic research exemption) ® » {H¥F 25 Hi5e EeR Bysa I EAE FEF A Y T2
EEHY o CUNERERH A A 2 A S R o i SR E R AR AT
LURsFA AFIR - T s S (B (B R SR 2R RE B Z I 5 75 R B (5 ME M sl
BHRER S - BB A ATRERERARE SR BN AN BB EN BT %
ELIFIFNE » SO ERET N EIRE—EEER 2 ~ (EREH R g (American
Society of Composers, Authors and Publishers, ASCAP ) —f&I4H4% » (H 1SR T FA e B
RS > A HAERZE 9 = RSP EEISSE -

MERER R g3 - BANZEDUNAZRA T IR - BUR T S5 S FUR
REIFERCR P BHVE T4 - ZRIMEHSE TP S0 NI T 75 2 R R P

8 A. Kapczynski, E.T. Crone & M. Merson, Global Health and University Patents, 301 Sci. 1629 (2003).

8 Adam B. Jaffe and Manuel Trajtenberg, Patents, Citations, And Innovations: A Window On The Knowledge
Economy, 80 REV. OF ECON. & STAT. 119, 119 (1998).

8 For example, Professor Katherine Strandburg makes distinction between “experimenting on a patented
invention” and “experimenting with the patented inventions.” She designed different solutions for each kind of
use. See Katherine J. Strandburg, What Does the Public Get? Experimental Use and the Patent Bargain, 2004
Wis. L. REV. 81 (2004).

8 Moore, supra note 52, at 170.

% 1d., at 170-171; Rai & Eisenberg, supra note 60.

*L1d. , at 294-295.

%> Moore, supranote___, at 171.
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5 EFRAEAS > 0 H AR R AEIZEBUR - mlReE— A R R MEZ R - Wolson fea&md EM
[ 2 HY SR SR BRI > RIES RN IE & i A S R SR RN A SR S E 4y - BUR
T ARSI (b B T E R S B R R LR E M - BN AR SN
B T EREFI R %, B T A PITHE BRI R AZEL A7 HAAER -
ABE—RRAVAESE - B B R ORERETHIT & - BrE I 2 TEETERA 2
PRI AR AR A AR LA B A ARV & - S S e~ B
it se s B fa fl ~ (RESEMTFCAVR L. ... FE > BN 2R E PEIEATACKAYEE
S AR BRI -

BT ER NS - SN EIL LB ERE - A AJoeE REATHTTERE - I B¢
AR E P HTTRERATE D] © Chon SR ZE BLA S8 £ /23 T IR R R T
TR B » TAE e E R SR — TR A - 4R 38 | B o2 BL LR 3 B 2 U
AFERIE FAT AR Y T R1E5#  (knowledge gap ) - Br#& 1 B R B IEEL )
B AIERAT AR Cinfrastructure ) » (TS FEALBE B Er i AR B - **Stiglitz
s - BN T 2EE (Newly Industrialized Countries, NICs ) FYIEUF 15 (1 A1 3k S
PSR E S A - — e an i TR A ETHY 7AW | I S RIS E
faz ~ ZES SRR PRERI R RS R B SE TR N R &R A
FAPAESLL R RS %% -

Fi g% PRSI LAVRE TR SO Ry T THY HR » ISREF S FE S SRR 5
AL AT SRR TR 2 — WA EEREE— AR L m] PAS B S S B S A AR 5 [
S BESMER ARSI — » WA SRS HfE—/YJ77% - Boettiger &
Bennett 525 > B EIRSEIE R AF > EEEIFRGAAR - BEFFHEAZRILA
—EEaF BT - DR RN SRR RIS - b FHAE
RS AR IR ——( /NSRS - Sa T/ NSRRI ST i EAVEDE - B HE
(G155 R E Y - *°

5.4.3 SAERREPIMIFFHAE NIRRT ERIEIR

% Boettiger & Bennett, supra note 85, note 49.
% Margaret Chon, Intellectual Property and the Development Divide, 27 CARDOZO L. REV. 2821, 2893-2900
(2006).
% Josepf E. Stiglitz, Knowledge as Global Public Good, GLOBAL PUBLIC GOODS: INTERNATIONAL COOPERATION
IN THE 21ST CENTURY 317, (Inge Kaul, Isabelle Grunberg and Marc Stern ed. 1999), Oxford USA.
96

Id., at 278.
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FEFREUANVEE T > v LIS e —JRRasE ) M ARER Toe - 5l
BHZEZ R - SRS EE T REEEE , HIET - ATEE T &N A o (CIEE AR fRaE D
SR (LA Ry T RE VB AERY T PR R ER G - LA T ERIRSEEE - slBgfirTse
ST IR 2 F A R Y MG PR HEIE] - BLAS (T SRR ARER S » fEFRAZE A3
FIEE] T WI5EHG R BLERARG P AR I EEr Y E12€ © gEniB ka2 AT N EeLiT
PR > 1% E Al SRR & RERI AL AL - BT FERehlA ST nl gt B i A3 - (15
R a8 A= (AT o] LIS BIHYGES - B R BURE BT el At — A SRy £
s PRI AR I TR AFRAE - SBIEA AR IR R A b H O Z 588
MRS - SR EHER S RS e RIAL A EHEEREA R, - fEFAZILAR - 3R
SEBIREFRE TR - BETREMZ R T EAURIERARE R 0 TR

SRS SV ERERE FISR A - IRHS RIS R Rl EE R S BT E 2

e —EEEHTRERIE R Z A Z g © HIRELIE] Robert Merges Aiiy—fk > &35
BAB G FERAVRZ R TTRE S IR R A B A BRI TR © ° AAT i Lt (KA S ke
AHVREH > AR - — S aRe AR M EAYRR - AN ARG —E RE &
22 ISR e R EBURHYE T iR T RE L = E ARy " EETRCR
A5 - AR BRI BT Rty > = R Re R (ERE (R RE A A RIZE -
PRETRITEE 2 PR 2 TR » HBREAEAE & RV HEE M « SRR S > AR
&2 H R BB PR TR 1o R BT Iy~ S 3R SR Tty o] RE 5425 HY - J2 il e 22 LA
BUR AR A A RAR R LA RORAVA K - & 2 EZ S AR S AR S A TR L
HAEEARELGHLZ -

WiZE TEBH TR S T - AR YRR R RIS EY - (2T
9 A S S (R ST TR BB BB - IS 2E 2 F IR - 0
BEE SR Bk - RS - AR A SEERAOIR - PRI SR 4 S i
18 " A WIBIRGEE ) (Biological Open Source, BIOS ) I » HI LIS REELFFH AT
ERENR R AR 2 T AP L BB T T DU A TR R B SR » 6
FREE I FE L " BARCEAIRZHE ) (open access license ) » UBHER A B RLRATEE -
AT R P M TSR A A FCH P AL ERE o DRI O MR BB » Bk
TEFFHEAZE T ARSI HIR T 9 TR R 2 SRR T B T SRR A% T o)

% See Merges, supra note 57.
% Such as the noticeable topic “RAND licensing”
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5.4.4 /N BRIV ARFIIARTHE

BEGIEEAEE » HE - AR E BT - B —ERET S A FhERE
e FUEE AT DA R AR AT T L - Hovenkamp JRER By R RERIATHT
H—RATHERER R ARAT A SR - BFTA BRI S IR AR > 1 " CBIH R
HREE AT HYA SIS P » BRSPS BRI A RIES ST » MBI H (Rt S T
BSOS & » N AT LAEE R > DS BB SO BRI U AR - VB —E R - T REREA
ISR o IER TN TR - B ARG BIAIhT ot # - R S sE
HY o —WIRTSCRTS  BISR S EE Ay TR A 2 oh [ 5 L 2 B S B 5 I S8
7 - Scotchmer BEf5H} » A48} (public funding) Rl ARFERARIN T - BHEN
R A& A NSRS - A H S T LSRR RSN (spillover effect) -+

% Boettiger & Bennett, supra note 85, at 274-275.

1% Herbert Hovenkamp, Innovation and the Domain of Competition Policy, 60 ALA. L. REv. 103, 105
(2008-2009).

101 syzanne Scotchmer, The Political Economy of Intellectual Property Treaties, 20 J. L. ECON.& ORG. 415, 436
(2004). However Professor Scotchmer states that since the spillover in public domain cannot be recouped, the
public funding will be deficient. For Professor Scotchmer, harmonization is an efficient way to ensure the
spillover produced from the public funding can flow back from what has already conferred on foreign
consumers.
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GDPER&DRf% (1987%5)

& AGDP 5%
P 24T P Ee 1.3%
(BB ) BAEEEE
. (PERRSH )
Bz AE: AP 60.8%
BFEEES

W (R&D)ER
1.7% 0.3%
TPHREEEE EresEs
(BRBHRS)  (p@r)
8.0% 1
B 60.2%
SFEEEE
29.8%
ENETEE |

B = SLEAGHY IR B S ARR (A&
A&« Josepf E. Stiglitz, Knowledge as Global Public Good, in GLOBAL PuBLIC Goobs (Inge Kaul,
Isabelle Grunberg and Marc Stern ed. Oxford USA., 1999).

Wges 2 [ > eI R T R dkal o DUES T B SR I EM HEE T
AVERAEFISAR - FRMDARGEN SRR EAE TRVEEH] - (EENEWEELE
HEEDUARG: o 1A > IR EAE T RO R BRI CRENNE R - A Be BRI -
NETCEEIRA R o ZAm T LABERiTBREE N SRR RBES] » AZME R - 202 m TAZ
(reverse engineering ) B BRI REEN NS 2 5kl o R Rl EH 2 o) TAZ A2 A RIE -
5 eI E AR RN (sequential innovation) “NEZEEE B FHIT R » 1 BTG
R EIZN S ME B BRI T B - A7 AT RE S IR Ry A (A8 FERR 3 TR 2 I A I e
R o HEEBDE L > PR AT - disEer | EEETHENRENNE S

102 jerome H. Reichman, From Free Riders to Fair Followers: Global Competition Under the TRIPS 7 &
Agreement, 29 N.Y.U. J. INT'LL. & PoL. 11, 24 (1996-1997).
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B SRR R R B E LR R RERU R AR ) BT TR
onBH g - BEENENRAZNERR - FESEE -

Henry & Stiglitz $5t - RESGRE LHAIGRAY " H A BUBHERAS © AR EZIEE
EAWER EA RSB RIHR - AERAE RS EAA TRAL EARER - CERA
SERRIRHY OR B AR R B Y - A HSHIS T YN EREE NG LTSI  IRAE A SRR
S FTIERE A SR RAEIS R - NI R e T A HEIHVEEE - EARERFZE] 7 -
WA FAE(EATEL Y - (2 S RSEt S8 [E e BRH RIS LR A R AR i = iy S EE R
MAREBITHISCH » PLER BRI IHOK Z 2 2 AR -

= ORAE A FE RIS Ao | F B 2 R O < I R PR S E S 2R > TR 3%
R FE ST S i A > B HAE R TSR - pEEE - BFEERAR
FHE - SGETAERIPRERS] > DR R E e e s AN - FAHIEAE B AT %
GeHyELh—3R > IRTTRIHT Z e T R LA BRIt B R - ANBURFAYSERY ~ DEFTie
Ay - HEiEsdrEsdidim T - AT EERT - IR E B EE - S
P R R 2 — T AT RE AR AR > 28T IS i — HL ARG Ry fe 3 S AR A -

103 Claude Henry & Joseph E. Stiglitz, Intellectual Property, Dissemination of Innovation and Sustainable
Development, 1 GLOBAL PoL’y 237, 240 (2010).
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HrEF METERERFE ZAHEN
ol )

-~ REY RRAEL 2

6.1.1 WGP RGBT EREAY

Robert Merges 1£ ( HH-IIHL - BEMER LA —19 g = 20 thég) — (P EE
CIRERATES——MRHER] BB AR o R R I EARAAR -
P ETS » SRR RN IR FL AL B AT LIRS A EE TR
{3 IRARRRR? » Ry BEE T ACHEA] - Hovenkamp JRaE R (EAS A3 S AR AL ik
& o SR R E RS HEHATHR » IRRREIA TR SESE— R R AP E BRI
MR R IR RIRTE ATES © R SAAE G » BAINE BB S A O
AR B2 s S b iy > (DB A (e i 2 BV APTITS » M — DR
FUEAERBSFAZ AR 5 EGH - B HAVE RIRERGT =8 ~ RN EE R - £
BRENRICE - "HiE AR E R - BRI -

B AR PR N AR ALY IUE - 2RI FA A A PR A A E
TEHEESE, - BEV A ARG THHME SR SHHL - 54 T Dl Ziy IR
il > R AT RE IS HEA A P IS T, - Reichman f5HY - BA RSB SmATHT L
FOUEYEERR Ry T AT D B REERTE 24 WIRE B AR A A R £ 3
NS B I SRR > AR BT se Ry e & A A2 2 &
B o FAE BB RS R 8 LAVNG - ERERMG SRR e L

! Robert P. Merges, One Hundred Years of Solitude: Intellectual Property Law, 1900-2000, 88 CAL L. Rev. 2187,
2239 (2000).

2 Herbert Hovenkamp, Innovation and the Domain of Competition Policy, 60 ALA. L. REV. 103, 103
(2008-2009).

°1d., at 104.

PR HEE M T RAEES ORI BB BERA TR (DECOR Y RS FHE
ARk RERBES - BHEMARERZFE -

Y N EEE R S R R E AT ¢ T DU B B R 2 A - PR s e
AR 2 7 AR » BRRES T 2R ... ° ]

© [ R A T R Rt B P BUR A (4

" Jerome H. Reichman & Tracy Lewis, Using Liability Rules to Stimulate Local Innovation in Developing
Countries: Application to Traditional Knowledge, in INTERNATIONAL PUBLIC GOODS AND TRANSFER OF
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PRI 2 B o T TSRS B S tP B S B P AR IR > AET 2 MEBR R @ - Guzman
sAiEt - B AR s A BPR R AURY IS BB AT (DAY - IR R & 1 A R M
TERYE I » AEER EBE AR BB 5y - BB 1S5 amnywh 2 BRIE: I BLE SE R e

[T > 11 5% R BN R A3 AR AR AN [F] > AR B E S - Jeseiasd T ISR A AE
FEHH VI E BRG] AR ETIEANE N - EERE B TSES A F TR
HEIL— S (pro-competitive ) S o AL R R — T -

6.1.2 SRERSHEREE « WIERRHIHVERE

T SR H i A AR A i e S s B ) RRET BRI A TR AL PR R 30k
A TRIIRTBER M » S BIHVEEF AR & A « ARNR S HI A G B R A3
Foik o PR ALK B 25 B BN R 5 T AR A S BT AE LA P R - AR
FA e B OB E PR A RS > BRI AN B AR R TR S BUEEE
T L[] T o B R A B R T/ N SE R A e SRR - BRI
TERIE 2 B AR UM B T DR Y 35 18 - SEBIRYIR 02 (Sherman Act) 25—
/iy " M5 (monopolization) i BEER B4R B {FR&Y (Treaty of Rome) 25 82 fi& I i
SESLt iz (dominant position ) A FAHE -

{8 GATT ZHE » &8 BEIETE H CHIBIPRE 2 B #EEs B B S H 1S58 5
175 MBS 21T RER S AR ARIB S B 2534k - GATT kil IS5 FAT
FoR LA © "TRIPS 1 & o A e A (o] i FE A SR A B PR (5 (46T
—LER R TR MR AT - 40 ZLEF SN ERTE (grant-backs ) R ~ FEIEA ATHRER
HAARME Y AF > KB REI B IE - TRIPS {6 the El5R fIH ol /e AR

TECHNOLOGY UNDER A GLOBALIZED INTELLECTUAL PROPERTY REGIME 345 (Keith Maskus & Jerome H.
Reichman ed., 2005).

8 Andrew T. Guzman, International Antitrust and the WTO: The Lesson from Intellectual Property, 43 Va. J. Int'l
L. 933, 935 (2002-2003).

% See General Agreement on Tariffs and Trade, October 30, 1947, Art. VI, XVI, TIAS 1700, 55 U.N.T.S. 194.

10" Agreement on Trade-Related Aspects of Intellectual Property Rights, Apr. 15, 1994, Marrakesh Agreement
Establishing the World Trade Organization, Annex 1C, Legal Instruments—Results of the Uruguay Round, 33
I.L.M. 1125, 1197 (1994) [hereinafter TRIPS]. TRIPS Art. 40 (2). (“Nothing in this Agreement shall prevent
Members from specifying in their legislation licensing practices or conditions that may in particular cases
constitute an abuse of intellectual property rights having an adverse effect on competition in the relevant market.
As provided above, a Member may adopt, consistently with the other provisions of this Agreement, appropriate
measures to prevent or control such practices, which may include for example exclusive grantback conditions,
conditions preventing challenges to validity and coercive package licensing, in the light of the relevant laws and
regulations of that Member.”)
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B 73 - YA o TRIPS figE L8 & B Bk RO 1T By 2 0 THEAS i Tp i
PRELRI R -

YR AR — (PR FHARVELA - SREINIEK SRRV T AN 2 B N R 584 -
HEPAFEY 1890 FERIGTIIRE A - MRS AW Ak Bl f— A AR - B
A TEEEE S T R ATECRIVEY) - Oia 2 INSIAREAVERE RN 2%
th ZBERE - MR IENHIE " ABA (Clayton Act) AHGRETHMEGERT R > NIETH
WP HIRSCHURA N A REZRE - EEERIEREE S T SIS | - Fox BIfsH - 2EIE
BIOMEYBEF AR AR - T REIHYEF A ERE SRV ER(E_ B2 2182k (Chicago
School ) PHIR/EE » L AR E (aggregate wealth) (RSN (RN & 2 53 - 24
T SRR 35: FHAAT AR R R oy L E /K Pl e (cartels) & ff (merger)
WIETT By > FIEEATPRBEIE T E T  “Fox SR B IEEEEIR T > BiEANE
F HAGH S T R RS B S 55 04 HARRI A HIE] © E EHEE B EF A R i — T

AR PR REBREFALAEE " A (EE—sH I ERE
B o RSP ANBREEEARE > B FANERENENER " REFEE | Z5805E - 1REK
& EEIH R FaE R R B E R SE LAPRE/NVAE] - $H B S T BRI & 2aT2 A RE 2
ZIGER - P

S BERRS FAZENRY T iSRS AR ) 28T - A2
SFEREEER T IEE XS TT Ry o> AEBKERAVIRIF_ERf il DIMGERE B B I TS (B EAth AL | -
TGRS 82 frReY T TGIEESMAL ) A REFEE S - EARVEP L AR EEEN -
SHESMAIAYEE A - TR RE AR AERFTIE VIR - W45 TRV AN IRESES - K

1 TRIPS Art. 31 (c). (“the scope and duration of such use shall be limited to the purpose for which it was
authorized, and in the case of semi-conductor technology shall only be for public non-commercial use or to
remedy a practice determined after judicial or administrative process to be anti-competitive;”) And TRIPS Art.
31 (k).( “Members are not obliged to apply the conditions set forth in subparagraphs (b) and (f) where such use is
permitted to remedy a practice determined after judicial or administrative process to be anti-competitive. The
need to correct anti-competitive practices may be taken into account in determining the amount of remuneration
in such cases. Competent authorities shall have the authority to refuse termination of authorization if and when
the conditions which led to such authorization are likely to recur;”)

2 TRIPS Art. 41-43.

B OEIIErERAE T IF T EERUT ) (laissez faire) HIKCHEHIE - REHTER AN THE > REH T 1R
STHICUB BRI £ 55 - 7277 A L oasi OB IE R —FIERR e » SRt IO BB (E B Sm ey 4%
I3 EFRMAE LS (positive economics) HYTTAMNGREE o 4 AWIATY 1976 1553 HRLORE
#5619 Milton Friedman 5 - HLAf 2 0 5 252 40 F 3R AFR/E 1Y George Stigler » DL K Ronald Coase # 5t
HrEH (Coase's theorem) = -

% Eleanor M. Fox, Trade, Competition, and Intellectual Property—TRIPS and its Antitrust Counterparts, 29
VAND. J. TRANSNAT’L L. 481, 499 (1996) [hereinafter TRIPS and its Antitrust Counterparts].

' 1d., at 496-498.

146



TS ESA A LR LA RRIF > BB FE R 2 IR IE B R P UR U0 5438 A 2 2 5
FERRIZ TSN BRI A TS TP B T B R BRI - HARRRATAE
Bih EER S ~ RS~ B8 FEMEM - AREAREE - BEVEEEAN G
TEAB BB E TS B Graa POiERLLY - IR Z AR IR & _E A FAE A nT RERYE (XU
[ HER  JE4RS 5 2 AT B R B ok -

e

BRANTESEBERE IR CE K » B EESS: SHAHTR TI0 A RESRE B B (i e T sl 553
& BEEFA G DITEA IR E 5 Z A ARPRIE S T A - i Fox B 5 > 4
SRR B R A B E0 T ARG RN - FralCRAY B R S R R R AE B YRS
BN S E R E TR E R B SR FA P RE R & - LHERT 2 RS AN ER#E
YRE R B 2 PEHIRERI B2 A B FR SIS I Gy -

6.1.3 HEHmFEAEE{E (Harmonization)

AR B AT DASR A 1940 4EAIA FL4WREEE (Havana Charter ) BH#A >
SRTTIAE L = (0] A R 7 S5 BB ey S S R S s 1 - R B 52 41 4%( International
Trade Organization, ITO ) FE/NREIFERIEFHY "igeFdas | - ZFEEE =R T RE
2T By NDARR #1976 4K & E B FE 25 4H 4%( Organization for Economic Cooperation
and Development, OECD ) /Mffi 2 [EIFE (M2 FEE T 1 B 25 AR (B R38R 17 A ATl
# - BraE KSR &S F3E e (United Nations Conference on Trade and
Development, UNCTAD ) ‘i " PRAEIMERGENT Ry 2 B il 2 2B i A PR (Set of
Multilaterally Agreed Equitable Principles and Rules for the Control of Restrictive Business
Practices) ZiRak - tLDASEEIFIE ERAYRUE(E Rotsiah - ERGEIRG 2 E g 2=
Sfer wa o

KR AN LR RN TR EE LSRR TR - ISR R T HEE L
AIRETFAERY » 2RI BT — BV ARG - WU TA M RetErs ey s - (R EBR
HUHT T RE R NS FEIRYSE A © SEPR ] DIRE F B et (0 S B2 i — ey ke - (5

" BREAT o B S R A B A B S (R B R — DB B B R R ACA RS AT
> H 35-48 (2003) -

1d., at 497-498.

G B S SR E A L A A — BT AT TE -

!9 World Trade Organization, The GATT years: from Havana to Marrakesh, available at
http://www.wto.org/english/thewto _e/whatis_e/tif_e/fact4_e.htm (last visited May 12, 2012).

0 See The United Nations Set of Principles and Rules on Competition, at 3-5, available at
http://www.unctad.org/en/docs/tdrbpconf10r2.en.pdf (last visited May 12, 2012).
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B NGB AR SR ESHEBEAE S - MR E RS R T
BRI MBS EBRIER] > A SEHEET 2 B A TSR A A B VI A A0 B P s s
RIS > BRI R BRI A - PRI BIESHR AR LA LN B BSR4
HIEEEA A BN RAE BT BOE T B HUS IEE M (legitimacy ) -

WTO & — (R BIF5 B ARIRE (B ATREAFG « 1 1996 4F WTO s &4 e
AT S B LA S A Ry R 2 — - W H O 5 5 s B R TAE/N&H (Working
Group on the Interaction between Trade and Competition Policy WGTCP ) - 2001 F4F [0 &
BRHIB P RIS B S S R B BT BUR T/ N/E R &8 v B 52 Bl
E17Ry (cartels) HEARVEAFEA » AEARFEAT ~ BRERFIEFREMOC > 0 H B E (e
ST A RAITHIRE > B J778E% (capacity building ) - P2 PEERENRESERH 8 th B 5 50 F JE T
(ERER 2 s R 2 A E - I HEREZERR - 2

HHFYER R ERRARE R I > DIBGSTH TAFBRIE RS - s AR WTO B
e S BUR TAE/NEATIR £ 2 AR R AR RIS 1T Ry B IN58R 25 B A — 2L > 1
SR RS BB AN A IR L  2TARIMAE 218 it (120 HE T B2 2 B Sy
FIEAE o FAEHY WTO RIS e B BT s A Ra f - SO RNTaR (LAY R AR
sk S BB A UL o R E B A FIHI R Al RS YA - I H— HIER
WTO BEHIFTET T 2 Hi1E K HE LA PR B I A A 1 - *Lee HIFEH » WTO #9238 5k
IRIEA R P s PEISAVRE TR » IR Rt Fost AR B2 i ISR KR B A
B HBIRAE WTO (Y42 T o] USSR 2518 8) « *Fox JRa2 Fy » HIS 4L E0E e
B BARAIMEE R A AT S BR A E 2 EEh - B PR 4
T B A TR T R SR B F (35 & (peer review ) » ™

21 Eleanor M. Fox, International Antitrust and the Doha Dome, 43 VA. J. INT'L L. 911, 916-917 (2002-2003)
[hereinafter International Antitrust and the Doha Dome].

2 1d., at 919.

2 See generally Guzman, supra note.

24 World Trade Organization Ministerial Declaration of November 2001, WT/MIN(01)/Dec/l, 41 I.L.M. 746
(2002) [hereinafter Doha Declaration].

% |d. paragraph 25.

% WTO, Working Group on the Interaction between Trade and Competition Policy [WGTCP], Report on the
WGTCP Meeting of 19-20 April, WT/WGTCP/M/8, paragraph 20-22 (June 10, 1999).

27 Jae Sung Lee, Towards a Development-Oriented Multilateral Framework on Competition Policy, 7 SAN
DIEGO INT'L L.J. 293, 297 (2005-2006).

%8 John O. Mcginnis, The Political Economy of International Antitrust Harmonization, 45 WM. & MARY L. REV.
549, 551 (2003-2004).

?1d., at 307-308.

%0 Fox, International Antitrust and the Doha Dome, at 913.

%L 1d., at 926.
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6.2.1 BEFA DL EHEFEE L BRIAR

T A BRI A8 - W B ER AT AR A AR 4 - £ 1914 4
Fyil > FEESER AN R BIGAR I 0 A RERRE - % T 1931 4E# Carbice v. Am. Patent
— 2% > EEIE AR Brandies AOEE FIF 8 S HIES AR B A - S0 BB AIHE
& DEAERPTGTHVE S o ERER A ERERIRE 2 SN R (R AN R EIE
UE TR TR o S RARAIZ FE IEFERAAHEET - Hovenkamp 38k &1
HE AT i A L i B R E R SRR E P R R o - S EE 1942 4F > SR
Be4#£ Morton Salt v. Suppiger —2&°°tfr 7 Wi 2 f it " LA i ( patent misuse ) JEHI »
N7 H 50 Ryl =2 BRI (R i B R 2 BAReB AV AE GndE & (tying) JRF[EIHG 22 K BRI A B
RAERIETE - EBH E o SR ENENRES L TS ) RGO e B R
Z TG HEEWAMERE - TR e 2= R 1 o

R RN S B E R e (AR E B TSR E R 3 - AEEORSE TS E R
"L ) TERERISIEY o 5V A R E AR o R R e Sk [E R (B AR N
GHE G - ST RAFNGERE - AEEBFNS - AW SRS FIH - £
HEEEPERAR T > FORGEA BRI EA T > Efakrs el E EREERS > BER
TEE R EASRIER - S 2 ERERERR R S - 185 RS PP SR B AR R 4R AT
5 - EERSERGRANLE FEERER T © B e A ety > MpsiyREER (T
& Q) HIEMRAFENEBIRWERAE - MRA KT ST KRG e EmER (TEZP) -
T8 S P R R B KR - VR B B (BRI B PR A SR L PR U 2 4 2 S
Bl BRI BLEIR R o ISR K B — SRRV > [A—EE e E
TR E PR U DRIIEE A o IR s Y i B N e A RV L - RERHG RICE T fkad
E2% (Dead Weight Loss, DWL ) - {#G&E R E2 i 5 HIRE 21 B S s B i S5 Bl
T8RRI T B RS A, - *°

%2 Hovenkamp, supra note 2, at 108.

%3 Carbice Corp. of Am. v. Am. Patents Dev. Corp., 283 U.S. 27, 34-35 (1931).

*1d., at 31-32.

% Hovenkamp, supra note 2, at 112-113.

% Morton Salt Co. v. G. S. Suppiger Co., 314 U.S. 488, 494 (1942).

T SRR ESE -

B AR IS4 FE SR AT 52R8 © Robert S. Pindyck & Daniel L, Rubinfeld 3 » 2140 5532 » (HAS40H
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AC FHmE

Q MRiZEMN

VY - 2 Y (A B B R E
A EEE R

RN T Ed ) BESIRE 17 tHAC LN TR TR B E R R R -
{8 N RIGLIRUS R e EI RS - #EITR5C5 - HEMEREE S5 4 - R
ETEE - REA A DURICAERE AR SRR A (P SLO R Tt A - IRITAE
FEPRHIIZIEZ T ATREAE T T HYRTA LS B 15 DU 2 SHRERII N - FEEHHY
BT > BrAEETS IR - EERER O LA SRR - AR
RS S E R A R E - S SHs A2 A AR B ERA B E
et (R AR FHIB AT - B Rt - B L AT REEIR AT S
H > 7 A T REfEA K Ui - SR EEARTESUE WS TAE - S B ERE
SRR TS ) MERIIE R - B R TR E R R N T Pk
fPERIRER | - CRIG IS AR S B R Ry ARG THVB L

B FERIE » N H 355-382 (2005) -

% Thomas F. Cotter, The Competitive Interest in International Property Law, 48 WM. & MARY L. REV. 483, 486
(2006-2007).

0 See also Mark A. Lemley, A New Balance Between IP and Antitrust (Stanford Law School. Working Paper No.
340, 2007) available at http://www.iprinfo.com/tiedostot/L emley.Helsingfors.pdf.
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(EAR SRR Ry B HeE B S SR A -

1993 bRz 1T WTO HYHARE » FH{ER SRR ~ H -~ I DR RS E4H
A AEREESE/NAE (Munich Group) » £&GEpET ST L EIHE T BRSSO A
% ,( Draft International Antitrust Code ) » **[E]IF% 7 FEHiT 75 HL BE 22 N B R} AE HE BRI 0
FIRARER A " PUSRHER 4 (four-area theory ) » HI& 3 J7 AU NEIFTERIR © AE/5 T J7HY
IR TEATRER S A S R LB 05 A LARERRF A A L2
AN EET Ry > BCHEEEEE FRTREVEAE o B Ith AR 2 e N 2 —
HYE 5= (Wolfgang Fikentscher ) Zidsad Ky » BEAE AN ESBEF 4 -

AN

4 N

B EE
R >
RBIHEFAR

o /

4 N
RS ERE
AR
RBIHEFAR

o /

4 N

B EE
R >
R FA

o /

4 N

IEE =T ERE
AR
R FA

o /

AV

[ 7L ¢ BRI EH A M S 2 DU S PR P G R [

SR ¢ (R

6.2.2 Wik LB IMgE S AR ERARE A 238

©AEBIE - BAER R > g EAA TR ARIE G ST, 2 FHRE - KB S R

SHEREZ -

*2 See Fox, TRIPS and its Antitrust Counterparts, at 499.
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6.2.2.1 EAE FHEARGE 1T Ry

FEEVE ERAN B AR SR R 5 SR E T R RN B E (R
Z BTN EBNERNE - K2 BB E T RN EEREEAERIR T H
EECREHIE - SOEBEDL T AR (rule of reason) HERiz - SEEEF T AR E
055 - (E iR 2 B - AR Y PRt BB ARV B8R - S FE th S5A
R 2 PR E R BB TR 2 EE - “AMKNLAIS R ERER - T4
HERE A BT - AERTEE M REEY NI SIS E e~ 5o - *©
Feldman 5 H{7E F 47401 Motion Picture Z2e*rh » [0 =5 ARl 7 F S FE RIS A DL
ErEEFEH - R R E AR R A E & H R R SRR T AR | - BIEE
e 5 %4178 FH e 28 )2 ( Clayton Act) SR HNERTT By N & AR R4 & 2 F%E - Motion Picture
— AR A B A R IR B BT - *'Feldman Y42 K /F Morton Salt —2& 1 > %5
STt R SR B M I A Y Z8 (R 8 S S E R - AR A A HA T By 3t
FIZRTEAE » ©

A AR R - 17 5 NTRERER S A IS e S8 R R

IA ° 1F Virginia Panel Corp. v. MAC Panel Co.—ZE 1 » jEf= FLAIFEH, » HIErEF R
HIRZ O FER ARG SR T NARREAEE - SR8 R AR

(anticompetitive effect) ; o *ARR LASTHF AN T ROHFATRER | > DU AR BER
GAT R T N EGHEAIRE] ) BTN o 2B AR BRI AT By > [FIIE
W8 ATy - IR ABEAE RS E SOBEFAT Rl » AR E SO T Ry 217 o Nt
BB LR - CUEREENEAN ARV EHE AT TR TS TR
fuE | P—EH > BRI TR T ATES AN SR > Ay o %

3 See Morton Salt Co. v. Suppiger Co., 314 U.S. 488, 494 (1942)

* Jerome H. Reichman, From Free Riders to Fair Followers: Global Competition Under the TRIPS Agreement,

29 N.Y.U.J. INT'LL. & PoL. 11, 24, 52-54 (1996-1997).

© I I A AR AL — AR TR o LERSE B SSBIT o GIR0{a ] A U R AR
FiE ) BIABERVEEE - EREONERCEEEIRETEE 82k (a) FRAVARRE » BEC RS = 2 (%

B EENF o MR RF PR T DLZ MR GRS T E (Eh -

“¢ Motion Picture Patents Co. v. Universal Film Mfg., 243 U.S.

" Robin C. Feldman, The Insufficiency of Antitrust Analysis for Patent Misuse, 55 HASTINGS L.J. 399, 406-408

(2003-2004).

8 See Morton Salt Co. v. G.S. Suppiger Co., 314 U.S. 488, 490, 492 (1942).

“1d., at 492.

>0 Virginia Panel Corp. v. MAC Panel Co., 133 F.3d 860 (1997).

> Cotter, supra note 39, at 488.

52 See, e.g., Blonder-Tongue Labs., Inc. v. Univ. of I111F. ound., 402 U.S. 313, 343-44 ('971)

53 Cotter, supra note 39, at 489.
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FEEE g %I AR5 B A R0 E B Ry R 8 1988 FEny BAIE i A |
(the Patent Misuse Reform Act) “E1E 745 271(d)f » ToRAEFS BAYIBTY FREA A
HI# SRR S A TS & (e EREMEHNEESIRS o HREE I HAEF]
BEANERLAE ME—SfER  ERECKEHRERESHA NS NE—SNENFEE - I
s A e B AERE - RIBE A E A R T E By - T AR T
HYRIESMTIE SRR | R TSGR FRER | - FFERIEE R - A AR
AIHIE 2 F T R BB ARG F 2 R - PR S LS AR T RER BAEER
FERITE o IR DEIET T - SRR R T R IEE SR - MRS
FERE-EGHRERERTE T EIREREEZGE » wE BB 5 F
ThRHEEZAR -

Hovenkamp 5t > BIfiEE 5 HAYSKELARE - B EAEHIVEEE > FTREEBAO5F1T
RS2 - PHovenkamp i AR3#E - 1F BURIRERYSE IS0 Tk 5 SR A 2 R A 448
Gz - E AR e HIETE N ST AR BT 8 A A LT T UG B
H > BRI F IR EANECARERTERI - AESAGEEASFAETE > AR
Hlleh R s B ABVABE AL A AR A RE T BRI > D5 AR SRR
FEMETTHET - AR A RE il JINE]  JEBeR A e 08 A AE & 2RE% (per se illegal )
2R A S Ry -

6.2.2.2 LN BRI T

B FH s 828 R 1R 2 i Ry SR B0 b P DU B8 A= AE B[R R 30 ST Ry T 2 > 28
TS A R EaIIE R A HEE M B n] FEIME - Cotter 5275 1 HRVIR NE VAR
A FHERERC e e Ry B+ T VAR T HURGIESMTEEEAHE | - Cotter FEELRy Tk
difF sm ! | (the "beyond-the-scope™ rationale ) - 155t » 8 RUHEE FwHEE AT Ryl AR
A THIGEIMTE SRS I A ETIIT R LENRZRSHEEZ NIMeERH
FIER® o 5 o (B MEERRTE T - JABLERE R R BN A B A

> 35 U.S.C. § 271(d)(4)-(5).

% See e.g. Va. Panel Corp. v. MAC Panel Co., 133 F.3d 860, 869 (Fed. Cir. 1997).

*® Cotter, supra note 39, at 429.

7 BlansfE S R R A 2 -

%8 Cotter, supra note 39, at 502.

% Hovenkamp, supra note 2, at 114.

% 1d., at 123.

* WL FREFEAE TGRS - SMEERS - BIAE - TGRSR - TR
> B 110 (1999) -
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SNTREHER] » AATTRCHERERFIEAE b2 PR - SR RIATDNREE R o] LASRUE e
SRR (B JE R TR % A SR REIRIAVE -2y BB ERS - Cotter A0/EAA - T I
HTERUERAEN LTI (ideas) BUHEF (facts) RIREIL - SATTS HHATHE TABBLATHS
BFRER —(BREBOH (policy) TZEAEAIEH © ) —ULE Cotter FRISHVEUHRENEEP
B  @Hovenkamp 712 A SR RE A ST I T P54 P LR RO > e
IR TR IUE TR ) AL S TS AR AR
T 52 B R 2 DT S S LI - DL MBI AT 5
B B R B SRS DRET TR E RS AT
SRR MTERRIE ) 2% -

Feldman RIS R i SRl 2 B R 3 s R (U 1 bR - SRR Bl A B Ay WG
HEAGAREE - 5R{TAE S A& (EAS A HIRE FRE IR 2 A g o2 i - SRERTEIR(E
RZFE AL A R g S REAR AR R 1B S S8 1T By > TR REIRE R T (o SO R 3 2 2 P
AR > EHOR SRR AR AR R LR S8 T T Ry M E FAE A L - R & 2 A
HIEET Y 1K - BRI RERNTS R T » BIEFECRS B1R
MHE - AERE—RAERE FANE ARG B AR ET S & - YR ES FAECRAE
o BRI E AR < s - B FAR VIR R s Z THEECR » e A NI RRE
AR FE A RIFERYS & » 508 DUSi FAAHET 2 F 1T RN AR A B8 -
[ EE R EHE -

6.2.2.3 FHAEHZ BB

— HURSRY SRR » AR A R A 80T B SR P 4 B 1 - O
FEFIABE TYEF, (purge) BLFNEF 1Tk » AR 7 HIBT SR BT IS T » [EHEEST
R o COBFE R IR DL S R -

6.2.3 BEEB R A L2 IEERRE

6.2.3.1 BRI AL 2 A

62 Cotter, supra note 39, at 504-505.

% Hovenkamp, supra note 2, at 123.

®1d., at 120-121.

® Feldman, supra note 47, at 414.

% 1d., at 400.

®1d., at 401.

%8 See, e.g., C.R. Bard, Inc. v. M3 Systems, Inc., 157 F.3d 1340, 1372 (Fed. Cir. 1998).
%9 Cotter, supra note 39, at 488.
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B S A MBS AR F 2 R R BLFE T BB FE R A FREREE - L0 T R g
el » SNE AR EENEN - B0E5/ MR (minimum efficient scale, MES )
ETTSLLBIEAR > TBIE A E AR E S ERZZIBR - (FEBIEE A EEIENE
i - 3 AR AT REME AU NE T B AR R b T R R A A
{E1S AR R BT NS ECA - IR AT NE 7T RERE R T betst - A R e
PRV AT AR R AR TS 3 2 — Bl ] - B AR 2 Mg - (AR rE R E
HEEM ERERTEA TS ESMAL - ORI TS S EE R —EE B - HH
P 1 TSRS I3 A ARSI RIFAE - VRIS E ST S s iR sy Bl
50 o WIS TRV ERE TSI AEZ TR U RS 2 HEY - AR TR LR e
PRSI ERE R ER TESHA > NTA R S5SNI R S
firz B o TR th TR A A E &I AR AR BE g S ES  FEAR
FERL (B ST > 8 %%H%METDH BRI o s R B A R T (R B
HUsgE U - RN EE RS FE -

RN ELEIREFT S 2 IBEAMALRE FH » 258 s TR B o R B3 3 5 B2 B o T

2 fERG o ANEEEERZE g 2003 A H EEON K ZERL AstraZeneca TEXRBRE » Y120

0 B BE RS B AR T (TP B ER 4 BE E 1Ty - RERE S AL - R
ZIZELE Magill £ > EHERRAE ITP « B[54 RTE (Radio Telefis Eireann) F1%%
ElERE AT (BBC) R4 HED H &L TG T ki Magill TV Guide, Ltd. - EX
WP ITZEEUE ITP ~ RTE J BBC 2VE R H &I T Magill (EH] » o2 5 & mEx

SABTHREESTE - ORI E g E - BRI R TULCE ITP ~ RTE & BBCHY
giH - E2ASGEENERET - Wi P EEEEGET H R - WA HIER - SERG
HEEIERMAEEE - 2B EERE - Magill > 1985 I &G AT - I H
WAEAGEHER  =KEA SRR ILE R AR S LAZE E Magill 7 284
H - AR EEE 2 e - R =R E R REERNEE e &SR - R
EERE > BB AL - K6 RTE > E5§ -

6.2.3.2 [ St A2 7 A

" BT ATEEE - H 7375 -

"B - RiAME > T EBIRATRICA B ST E AR > APRSEN > £ EE
B 24-25 (1994 ) -

" BREELT o HiEEE 0 89-90 -

" SRR TWONBISE KRS LA E TR W E S ADE T o RHECAESANT > H 4-6 (2003) -
" Radio Telefis Eireann and Independent Television Publications Ltd v. Commission, Joined cases C-241/91 P
and C-242/91 P, [1995] ECR 1-0743.
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B B A R TR R iR G E (s T A R SR e e A1) ( Essential Facilities Doctrine )
75tk | B AR 2 SRR IME(E 2 - BRI S R AT A T 2 R s i s - ZABEac el
s~ JRSHEMEE R ~ RSUE S B (the bottleneck monopoly theory) 5 o $&5 [BH#fE R
HiSmar o feae ez & 40 MRS ey EEA: © (1) BRgEa 8 S # Pz (control of the
essential facility by a monopolist) ; (2) W& AT EHY &I E R R (a
competitor’s inability practically or reasonably to duplicate the essential facility ) ; (3) $E4&
i [ % %0 (the denial of the use of the facility to a competitor ) ; (4) FeEtE% %t
JyE[{THY (feasibility of providing the facility ) -

RS RASE S i P HE Y& M S A R A Y FE R - 50 240 Port of Redby
— OB AN ] o 2RI A R B » B R AR B BRAERL
(58] SRR I Tl P 3 7 AT (H R B (RIS » R ek o S s Y o s PR 55 3 (o
PR R E St 2 i~ ZATER S B AR R e 2 B 2 P PR AR
iy > BARGRETA ATHURMERT - &k S Y R CReE IR Es e B | RASEE | » L
R T RESRELHEIR A ) PR AR GRS b o (R R AR
R SV R Y — A e -

TEPEREIIE B IR P > BREEATRAE S [REIEH KA - TREIE B TRk
RESTE S8 SRR UGB A SG F 5 BE RS /A=) (Sun Microsystems Inc. ) - ERJ[T 575 BE A ] BX
SHFREAZE - TR 2003 FEFEE 2008 4F MR HH R DIEROTHYETS: ©
ket T A Cinteroperability ) FrEI&RN » LUK ELE Windows Media Player [t—
RERERS R B IR TR S - kB AR T » FHERERBHEETHE - A%
HEREIEIN 2RISR G EA T A& (indispensability ) » DURF & ad e BRI FERE

BRSPS R o SRbeE R A AR SRR G AT A BT S SR R T R T
B2 58 DLROHBEEA 2 WS - KOS RS as i i I B2 50 s R ) e I 5 T TR BRI sR s i
Al > B ERTER S o iR — R 4l B8 S R Y1 T A - See Phillip Areeda, Essential Facilities: An Epithet
in Need of Limiting Principles, 58 ANTITRUST L.J. 841 (1989-1990). ZAM TR E R th 5 R B ul e dE AL
RIS B T R | - See Claude Henry & Joseph E. Stiglitz, Intellectual Property, Dissemination of
Innovation and Sustainable Development, 1 Global Pol’y 237, 241 (2010).

"® Commission Decision of 21 December 1993 Port of Rgdby (Port of Radby), OJ No L 55, 26. 2. 1994

" EEE SRR A R R R A o CHE NS B > R SRR - RS
B ERE R AR T 2R BRSBTS KR B EHEE - 1B
ATy ~ TEEBTRERS R IER AR —TERREE - A EE Z N » AR R R AR AR AR 1At
ARG EI B A HERER] - DA H B E S IER IR - 7AiE T LA+ - See Aspen Skiing
Co. v. Aspen Highlands Skiing Corp., 472 U.S. 585 (1985).

® Case COMP/C-3/37.792 Microsoft, available at

http://www.microsoft.com/en-us/news/download/legal/europeancommission/03-24-06 EUDecision.pdf (last
visited May 22, 2012).
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A E (A - 2007 SEHYHIR T - TABEREIE AP0 B AGHY TIE LG EERE Ry 7 By TOE bR
TR FEE R R EE N - S A5 BT T P IRt B IR F SR R SRR
HEMEE » NILARFAEEA NG - "HerElh  REPFSBRER LR
RN WG EE LA BB ZER &R A S EIEAE RE K

R4S SHE (BRI - IR RSB S R A S A ES - %
6.2.3.3 BRI FAEI T A B S I R O P (B i 2 BOK

1980 FE 1B F LI - BUEEZERE (The Court of Justice of the European Communities,
ECJ) #iylaARE (the Court of First Instance, CFI) ¥ A T ES A Z 1T Ry A > R
RGRFITAERE - DIRFIENFETEE - AR R IREE 2 mfE - AEFE4EIRER
FEB > BT T B TR T (R R AR E - (B8 FE m] DA ek B A

fig -

= BRFET

6.3.1 SEEEETRAHZE
6.3.1.1 ZEBIEERIL

TRIBIREUREIERTHVEFESS 78 (REE—IH - TBEZ IR A5 DL B R SR R 1 )
EFRE IR L LY - FEAH BRI REE R » wl B (FRGRHIIRE (88
ERER TRETE ) E o IREIREBIRARER R AR AT (TR "Bl ) > iR
Az Al Oess (BIFTES CD-R 81 CD-RW) » WH[E H G # A E] ~ KiGahE A e » B
far il EZIRAA 2 F] (Koninklijke Philips Electronics N.V » "N B " FRFH 1) FrigeAHy
SAEE (patent pool ) HUGIAE - 1Mz SEAIGE ERARFHATEE - BIREA BRZ AL
SZHE - WisaTIRESLEY - NN BB CHEIR RS T8 - IREIRH [ RA R KR
REEFREM SRR > TRAIA S LE A ERZ LA [ R B AREEST - 2001 3R BT FA LB

NV BZERG A Rpa sy 28 RIRFRE =5 A A A & R A8 & i
W0 BN - M EILEETBUAR - B TBUARE S BIRE A g 5 - 22002

Or o0
g

¥ Case T-201/04, Microsoft v. Commission, para 230, 374.

8 \/ERONICA HAGENFELDT, EC COMPETITION LAW - THE ESSENTIAL FACILITIES DOCTRINE: TO WHAT EXTENT IS
THE ESSENTIAL FACILITIES DOCTRINE ESTABLISHED IN COMMUNITY LAW AND HOW HAS ITS APPLICATION UNDER
ARTICLE 82 EC EvVOLVED OVER TIME? 17 (GRIN Verlag, 2011).

% 2R\ 91069 R S E -
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FRIBEAIARTMEIERTR A 76 (REE—IH - 3 L ERBHEOE VS S /e K AE TRETE
B o FRATHA R - ERFERZERR - mElL&FTBUAR S SR RS telaas -

83

TRFDHAEA RGN 2 - a5 KRR ZlEwtEfZ S g8 it ' 2 %R
0B T & BHE O SRR AW Y o WS e
FIERFETEM ZAE BT > 2K TRIPS fiiE TAE 2 #55 il 5 HEHREIR G E H
WNEMESEEAEEF HEE > RHERER TR B WTO [m FHmAR R NEfE L 5
an o FREIEURFAFREECEAE WTO (TR - INEGRHESGRHII RS B 2 ESI AT EH
MIABIERED < FrARIDAR BB » REEL

6.3.1.2 KBl B AR st

A ZEEEFAMHBARVEREER © — » RAHIE@ERITT B R G BN IS
i 2 AT ATE A B E S A REUES ? = - TRATRAVESERET et AN
PR 2 VY ~ DUSREHRENE R S8 FT R Z R > HHVE S TEPRERI N ? MITEHL
B4 5 R SRR £ 2 *°

B TP ORI A B B SRR G IRA SRS - AR TTRE 2
ATACHE 10 (RELEE 14 1% » 57 10 RATHBIBS FHERIE(T R > 58 14 FRMURIH S 1T 2
ZHSIE - TR TEUAR: 96 445 558 BEHI (T " APHIE ) A RILHIT A
BRI SOP MRS TTR - SRESRIRE T SR A A Z SR AR
BER AT R L - RSP RAESE 10 > 4 T B S oS
(53D 88 AU T8 ) (HERDE - MR RFFEAE  BLVESRR
E=FATA R -

% B ATEUARE 96 255 553 SRR -

% GALEFATEUARE 95 FRETE 2783 HEHL -

8 Trade Barriers Regulation Committee, Examination Procedure Concerning an Obstacle to Trade, within the

Meaning of Council Regulation (EC) No. 3286/94, Consisting of Measures Adopted by the Separate Customs

Territorial of Taiwan, Penghu, Kinmen and Matsu Affecting Patent Protection in Respect of Recordable Compact

Discs (Jan. 30, 2008), available at http://trade.ec.europa.eu/doclib/docs/2008/january/tradoc_137633.pdf

(last visited:May 28, 2012).

® BNAZKESER TRIPS thE hinbie e #E - REIRTR T SR T TS T REERE &

ISR ? —sP e ILeFTBUAGRAH Al $k U RE AR T E 2 HIR - BEURERRESS - 55 165 1)
(2009) - {52 - T WTO & S e safili e sE dHAvRERR © DIt aniRay A A4 SR Al A RA 1R

CD-R SARFE i s H1 5L TRIPS i @ AVIHAME | - ZRVAE S - 56 39 G5 =1 (2010) - JTEBE - " #&

BRIREZEPES JE Lot amai i | > RIEUAEREN (2010) o DL EEnsm B pLEeREE T3 &5F > Hid TRIPS

A TRt EIE R AL~ BIRE S EE A - JER IR R AROR 2 T8 RILASOR LRl

Ratfaw L o
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B RPHIMEAE L HEARTESR - RAETEZREZ " HEEE, > HE
BCIERT A E] ~ KIGFHE N FBIRMIEE— - /2 " IRAVHFTE R EAIEE | -
=5 ARt RS BAE R (4 o IRAEIERE ZNE - SIRECGEEAE T A
M AERRE > FIAEZE T gk ZOCR AT m] el 2 SRS e 3% A SR E A e fE - SRS E
ZEMEER— TR | - TILEBIRBUTEISR TE el RIEDER 2 HEH
PGS > FEARRAE NS FHASS 76 R — TR IR A TR I ()7 1Y

TEFEA ) (BRI EEE - PR AERDA 1Y TR ) (R
H—B 5 T ERAETEEOMTEENE | R HEAREABRL " A A P RAERR
) FoREERA SRS » RIRFEI AR RS R A T Attt - F30 5
TRAEA SR R AR > HITRFDH Z 1T R Reh AR AL T RIS E S M T
ki

F= - BUSEBUE LR T BADEM ) (FRHE - B_RERARFTE T ARGHFEN
R EAEPENNZSHZ ST RIEN "~ SEAIRE - DEEEGRFVER - K
LR BREFTERFR L — - AREENEHMAGTFERES 76 RS —IHRET
B M= R N A S S 2 & EL A Ry a5 - ENEBIRBUTEIREE R - A FHIEE
B AGEE R ERE - AR RE S - PORGEE SRS >
A EIRER 2 & R BT RHEIIA SERRIIR G 2 &hem & REREDAZRIRES > ek
SR G EERANE - BHilEEES - AR LUESRREIEICE REE T EFRE
FURWHE NP2 IR - PR OTRER B S A 2% A RS R -

FVU ~ RZEE—(E L SE R B B AR # I B T o AZEAMREEAE -
DIREIRSGHFRORZ 455 - A SEEDE EEMEA hEL > A EREEEER
R RIRANS > TTRES B R SGHE R R 2 &5 o 15 R SARE A BRI RE A PR R4t
POES2ES » [ AT SR ARMERLLY WA TEEHRMAE LARA (E (S RS AR S - BT | > FIRE

% F1riE -~ TEE - pifEE 0 B 190 -

¥ OSERES R NTREES M RAATEES  EERAR - B 78 (2009) o AT 0 EAE Rk

EFREA SRS B BN R > SRS LB SRR SIF a0 > SEEeR

Ty T PNAEAETIERESIMTEERFINE | o B (EBVE LR R GHE - TS EEA RN E
FIMEN 2 4550 > el AU RER FE AR T4 - ML > RS B m iR - B A NS
FEHSER o

8 FrriE - TESE o AR H 178 - AME UK ES 2 EEHEREEEFAZITE » HEH IS

B HFIT RIS R PR 2 &5 -

® HifEs > H 188

0 BREFINA B R 5 P A s R L H AR - IR ST Rk TRIPS 1 E 5 28 65 2 T

BUFIFE N Z4F4E I MERLLEAS 2 T HER ) TIESTS » B HIERIIE R FIRE N 2 FEF] - See Trade Barriers
Regulation Committee, supra note 84, paragraph 86.ZA[MIREE M= » BUEE: &6 FEHERIHET BH
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HEE AN LI BRI EUR AT S - RS BREAR SN E RFETECSERE > &
SRR S R R e B - DSRHIRE(E R EOs T R 2RO 2 - B RE

"o ) BEEAASE 76 RS IERRRFEREE o MR AR 2R AT AR AR
TERSOBFAT R ZBOR Z B T Rl Bl EE EA A LIRS TE M (5 R S5 AT A 2R
T e AT BRI REROR T RIS R [ IRERINAESE - R SilERE ) ? BEEAE
76 RE—THZ RUESUR - WEE BIREITDEZ 6K - AR Dz AR B R P
FE IS 2 R A RUE - & SRR R ARkt 2 I AE > MEIE B (e F - HES
PV A BRI T ROsFRCR ,» AERENEA L AT B— {57 5 T IR

%EOQZ

REFA] LI EIRIEE > A05R 2L Reichman Zd% AT B5RAY T F A ) malsm
BRSNS » P TRIREB 2 A TLERTR R - BHCRAEIEFER TRIPS SEMEFT4S
FHITLEZE R (wiggle room ) » #*LUEER IS & (R EIFZRES H - PRI 2 Bl 2 5 feahi
BT B GUHEREBEFANGRA o MR R SRR EERIE R PR B PR R D -
A HEFERIRGGREDAR] - DU A BERHGR B AT IE 2 E2E » (B AN R X
H SR EIRE £ o (BER 3 B R BB — A ROSORFEIRE Z R » HBE KRB RHRE]
HYPGET A SRR IR D © N Sivke th 5RO S A A B PR R4V B 38 R %2 » Tl R
e R E AR 2K B RHGEEIRYBUA B M ESUER] - ek TRIPS F# LR
o ZNMEREE E 7 B E 2 B g RiF U RIEE £ 5 Z 88 - LR EmEZ 0 sela
WS HERm ko 3% S N e N B R R A E R AME B R 0 DA A
TREFE - “NRGAZE BN PRSI A TE IR EE T - & F B
FOEBERE SR T Fyte » ME0E TR M 2 S RO 7=t J5 o] 38 00 th 0 R B R
T E RN B - R GEAE S E RS A ELE T
o B RS | YRR RS DINEIERZL - R EERAZBINE T RERNERE -
MAMNE RS A TTRE T AR EfEAE R | RitEMtf " & SR | - AEFTARE

W% TREIE ) WARASERZEE -

o FREE R ERE LA T S A N M A BRI R oy U R AR - A
H -~ RUBJTEFEARERNAZIBY - EALESEHIF RIS 87 (RENFIE =3 " HAREAAR
B FHA N TR EE  QUERARSTE A P B EE GRSy o BERKLUVERE AL 52
B8] A UL BRI EESENARE R AP G A IS A R TG £ -

P RiaiEE SR A R A N P BB B AAES 76 IR IR S T ROBEERUR ) MUE R SRR
See Trade Barriers Regulation Committee, supra note 84, paragraph 89.

® SRIARRSUERESL S -

% See J.H. Reichman, From Free Riders to Fair Followers: Global Competition Under the TRIPS Agreement,
29 N.Y.U.J. INT’LL. & PoL. 11, 28 (1997) (contending that the TRIPS Agreement leaves developing countries
‘wiggle room’ to implement national policies favoring the public interest in free competition).

% Trade Barriers Regulation Committee, supra note 84, paragraph 22.
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SRR LA B R HIBH 3% TP S - A amom bRV R BUE BT IR IREIM
# o HA T RENIAE i > RSN A T ER R - (ReERINEESE - B SR
Bt ) HFETE -

6.328ERg TEE | X
6.3.2.1 FHEE Gleevec &

Gleevec Jy [ I FHEE » [T 4F FH 2% 2812 o S an SR RE A Fi - 2% e 25 S 4 ( Novartis )
ZEIEEIEUT R - iRIESEE] " IL5EELZE | (Orphan Drug Act) » S5 EEURTHF £ L HH
IR EERY R PR (clinical trials ) SZAf—2PRYE ] - 2001 556 3E 4% g Bl me g EURT A
Gleevec B ARRY » SEFHEGEN; K 1 7% Gleevec ZELL—$F 19.5 FETTHYESSNE > 1fi
PEERS Ry 350 ~ H ARBL - Friesz - FEIEEEHg Y X Bl paRery K MR B8 g - Sk
s BB AR PR U RS2 a4 (B - SEEESERg o] AR th B0 (B - (B Ryraeany 3 s
FRETELR o BRI - SEEERERI%IE IF Gleevec {ERIER Gl - *°

REMZ PR AR AERRRY I EBUF R H - FEBUFHE AR EGE
HEER Y AR R - R iR E S (the Korean Intellectual Property Office ) #5°K » 2
KRR HHE IS HEL] Gleevec Z EAX 4% » I B FIRSBIHE - B2 EEH
ZXFZE (the United States Trade Representative, USTR ) 'E 5 Iih{F 4 28 B FI| S&(E AR A 1T
5 BATEEESERG[E — R - W H SRR BUF s A il o 1% m R BURT BBl RBUR
SHBRILIEEE K » FRE T O m IR ESR - W A HBRRER T2 EE ) (BRIAER
TRIPS {255 31 fRompetle > Bk ) « ¥

6.3.2.2 JE1EZE Norvasc Z&

B (Pfizer) G4 G MBARYEE T Norvase 2 BUF » [T AE IR 2 e By Sy
& Norvasc ME—HyILIERG » ZAMAEIEEE Norvase HYES AT 2 EE BRI - 3E
HEHEIEHEC T 200 §EA#Y Norvase » 2888k B - JEERE R EYEH S (the
Bureau of Food and Drug ) [AjEF&EM; 7055 4F Norvasc BYEEFIEER TR rfy B i 1 4%
mm © 2006 TG SRR S SRR E A SR g B B B SEESTE AR KA E - M S
Tz A\ S SRS e AN ER ERAE Y - MEImEERIG A FE{E EN S By L IE R FR (R EE MG

% susan K. Sell, TRIPS was Never Enough: Vertical Forum Shifting, FTAs, ACTA and TPP, 18 J. INTELL. PROP.
L. 447, 469 (2010-2011) [hereinafter TRIPS was Never Enough].
% 1d., at 469.
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FREHEENE . FORT - FEREEBUNAITREER T - °
6.3.2.3 &l - BERHT T MRS R R T Ry L B 7

S SRR A e R OR B2 A R R ST IR A ST 2 B T A - B E K
FiTIes BESUF BB 3 P B R U sz T HA IR 5 B 517 %E - (Free Trade Agreement,
FTA) > "~ 23 £ R s T BIR ¥ A 3 o BUR B IREE 5 A f2EsTan > A7z -
Sell BT SEIEEE1T Fy Sy BER SRR 48 P B R BURF R &b .. " @82  (bullying) » *°

1. Gleevec ZEr » HEAEERA HEM 21T R FTREM S " EARI& 73] | - 5% I S s
HETTHSERIVEEER - CHZRR T ARSEERIVE RS » S8 ERs  KZ
FrE TP B R A RIS AR TR e R AR - S35 1 8 & " Ramsey fE (&% ,(Ramsey
pricing) - 3 FFARI VI E CHSHFZ ERESERE AL ZHE - ARTA S
T EER AR R B A E A E D IR S0E KB - HAGERERES & 7 203 -
SEPG AT Gleevec ZEH » ETTHVIER T THESERS ; (market segment) (TSGR ELE
BRSO T e tohade - Hr—THBI Rk (E - BEANBEEINRET R - BiREA T ESEE

(price fixing ) HYHEZ » ZA1M S (EA EE Al s AR R — BRI - N2 A+
R B A | MR B N B (E A& B e = (i L - R Gleevec ZEHf » S5 ~ H ANEiLEf
BT B o A g i P 22 Y (B A RHIBE 2 B » 8 A RO FE L L 17 Ay 2 FH 3
Fok o BRAN RS R ERTS Z TS EIRTT R G EN R S AE - A - ShEEsE
TR EE R S AR R A - R AT DUB R B A B i WISYRIASEEEHA T &
HMBEEATR A TRV S § B RS ESEFERI AT DI E 2R L ) T EA
IR RIS e Rse » AT 5 S i A B i (BARHYTT s - DARIRPRAE ra e S BT s
& REIRTE AR ERE - A ERIGSERDEE N EE EAARIEAHEHE -

21> Norvasc ZEE: KHIRTREAERY » M SR & e —AY AL IE RS - & 3l fft A B
MEEREERG TR RO - RILEE NERIGEHRF 2 45 s 8BRS T GE
AU | EIE(TAE o 7F TRIPS fhEnvR#EH - SETH A (parallel import) %5 TRIPS i
EFTRIF 278 Y FHREFFEEEHI (exhaustion of intellectual property rights ) “%4i#

% 1d., at 471.

% 1d., at 468, 471.

2 SRS R RS R S ERENE | BT P ISR - 55\ - B 94-96 (2002) -
101 TRIPS Art. 6. (“For the purposes of dispute settlement under this Agreement, subject to the provisions of
Articles 3 and 4 nothing in this Agreement shall be used to address the issue of the exhaustion of intellectual
property rights.”)

192 Rights exhaustion occurs at the moment when the intellectual property rights holder’s control over the use
and disposition of goods ceases in order to permit free transfer of goods across national borders.
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po sy o BB BATETE AT H AAERERUE o 1SR AT ARVE R TPl Ry > fEiE
[EtREZ B - Pan Rs[E— P P s - AP T A b B s 1 e B R ]
DA G Z@eR bV ARIE B2 MIGHTH T SRt 2 A
By T EAGFATH A 5 (genuine products parallel import) - S5 Rydfs€ AR > i@ £5R0
IEE anHYEEY g AR SuaT 2t - rTREINGYE RS A R it N RV S Ae @i E LA
LR o ORI TS R4S AR & B E M ATk - (RS BERTFITZeh] - OIS %
oy 0 SERELL T REEGERIRMER , A MARBIRZA > (THSERZE - Hi6H
TS5 R IR A - **Norvase &b - MEEREERERET T BN EL S E 2 BERE > 924
A DARFH AR AR ESTER - RE L S 2/ A ERER 3% T B BURFER A 25
SR o —UIRISCATIL - SERAET SRS AT EEH] > BB R S N ~ i B2
Pl LA 5 IR - BREDREBIBURF RS NIRRT E H S S p e > ifesk FH S NELBURF
SRPATE ABGIIRRA] PRI IE S S e e 2 B8 ARRSUR Tt -

e~ B P PRSRLEFEZRE

6.4.1 FASHBIREGFE

RS BRI TR R A R B SR BN » SRR R B R B R
& 5 T TR S S s - BR& th 5 T el b DU A » 138 Lis Wl pe B o
RERE - Y R T R A T A DA B i R TR AR R A AR A - 1
AZeEEy > SLaE N B B B S T T A SR 22 - (R TR TERE
M1 TR | EIEVBRGERIR o R B SO RS R P A R SRR R e i
RGBS - R RS 5 IR &5 - B R F AR IE AR
BN g - 1

ERBEFA ] LU S AV R ee - B E AR BOR 1] LR BRI RELE
Az HANGRENRE-F-H o 556 P IIRIRE Ry AR B ERA R AR E AL R Z Ehh - BB s

" BREENAT S o WA TR AR ) B R TR AR AEE TR R 4 R
HEARER @ T AmBlRiE% - R&Ssm B el R BBOANA et AT A -

S 8  H 98 ¢

105 See e.g. AUSFTA, Art. 17.9(4); U.S. — Singapore FTA, Art. 16.7(2).

106 | ee, supra note 27, at 301.

197 See Kim Them Do, Competition Law and Economic Development in Developing Countries, 8 MANCHESTER
J. INT’LECON. L. 18, 29 (2011).

% 1d., at 27.
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FERTE HEHE AN RN RIA » 2/ 0E—AmFBEAER M ST
A ETRERIRA] o O H A AR - SR T DA LA 2S B AR R B (HRaE
d R SR 15 DL T BCATE 4R | (political market failure ) - 110 WTO & 5 B S Ei5 T
1B/ N 50881 B S B B T35 8 R B AR 2 — - M TR B R 2 i
B CEDASEE ) ERI TS EAE iy A -

Sell #7255 1 B B SV A RE 1A B8 AT AR TR » B2 S E = ~ BR
FROOA MR R RN REIE A E - B B S R AI A B E IR
58 > DS T AR BT T RE R E BrSE RIS T &R R 5% | (economic nationalism ) ©
25 A AR 2B 1980 SRS B H F ZAOR ELEAMER - B PR
(B A T 55380 T+ B B I e S T HA ] © Brds TP IR B 2 AR A BUR Y
BRI S B SE BR S RREAY G RE - ZAIT B 70 Bras TR B R R Tt AR Z HFRIA " BURT
25z & H | (Intergovernmental Group of Experts, IGE ) =R {70 « "B PRI S £ A5
FERRBEINFRGE R LG ERAE » DHEREHCE R - S8R e - Bl=
EALAL ~ BRERER -~ NSRRI 2 H 1L - #rE IR & B 5 3 R m] DL
TR AT | (state failure) o M

R e Fe ORI - ASGRI R —/ sk - AAMA S EEL - EIERREER
i 8% PR S R B35 FATLABHT THY 8t > ST HEEeR - BURFE RSB T B T
T8 FEMBN B R KIS HIRIEES - SRR A LA RS
SR IREHTE IR LA B H P SRS HIIRSL - s PSR R AR T By B
Z o WP AN R B TR R R A AR » i R R AL ERE [ 5 7R SR R R 5
IRBHEE - YOWTO £ 5 B FBOR TR/ INA IR Ryl P BRI TR S B BUTH
AR TE » EN MR B R S R -

1091 ee, supra note 27, at 303.

19 1d., at 304.

111 The other two examples are Korea and Singapore; See WTO Working Group on the Interaction between
Trade and Competition Policy [WGTCP], Annual Report of the WGTCP to the General Council, paragraph 34,
paragraph 45, 109, WT/WGTCP/2 (1998).

112 sysan K. Sell, Intellectual Property Protection and Antitrust in the Developing World: Crisis, Coercion, and
Choice, 49 INT’L ORG. 315, 319 (1995).

3 1d., at 333-334.

114 See Do, supra note 107, at 26.

" d., at 23.

16| ee, supra note 27, at 299-300.

17 Alan W. Wolff, Remarks on Launching Competition Policy Negotiations in the WTO: Relevant
Considerations (before Global Business Dialogue at the Cancun WTO Ministerial September 13, 2003),
available at http://www.dbtrade.com/publications/launching_competitionpolicy.htm.

[
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6.4.2 fpET B : WP IATER S T BRI TR I RE S £ Z BRI

ah H SR EEAHS L Stiglitz 51 > — T EMES S B S FERERY R Ry - e
2R EREN A B DA FOBRT By > MIENIGEII ARV T - Stiglitz 36 H52
Fy > ZRHIBRR AL AR E 55 A A e S R i T B AR - HUC A EAYE
FAA HEHIBPESFEUR - 5 A B3 TP B 5T = 2 — Tl TH i
(safeguards ) » T LAKE (SR EEMERER A DS B B 20K E - P RHEE RS
AAEDE > YoReichman FRE2E » BHE R EIZAE ST TRIPS {2 AU (KBRS A) - 1
BT A LALUSFAE RERI LA - TRIPS @A S 2 h HE ARy T Iketry | > H
Sl AR EAYEL B S RIS AT LUERIAY » &y TREIENRS 8RR - Fds B IE
DA T BB HE | (tailor-made) AU FAMLERIERITR - WE— R A e TiRm ik
AV B FEfE A B ERER » SRR R T B R E R AR eSS - &30
Ry B RSSITHYSSE R AR BF V-t sm s S ERE T & - IR MHYRERLZK B 558 FEUR
HEte -

PR AR Rt — RIS AR E LS » N R RS E AT EORAVCR - RN

F— BFALEIEENISIEAFENENEL > RS ARESR  EEE EE
FREENETISNE - 2Ok T EEFESHRE S DEEH - E2
s AR - RE RER DEIE DL T TRESRAE -

F -~ FASTEIR A DI E SR ARG ] £ R AR R EUA B BE - A8 REUAE Y
SONIE AV S Zs > B BT MEEUAMENL > 40 ¢ {7 (E SRRy EiE
3t RE Ry 2 A SN T (E SR 25 WA RIRe LA S8R S8R T R A
T FH 2 B A R8RSR G A T I RS R e Al A 2
BCHEEREPARIA T BRSO R A B TN RO ) (R T T R TR

18 Josepf E. Stiglitz, Knowledge as Global Public Good, GLOBAL PUBLIC GOODS: INTERNATIONAL
COOPERATION IN THE 21ST CENTURY 315 (Inge Kaul, Isabelle Grunberg and Marc Stern ed., Oxford USA 1999)
available at http://web.undp.org/globalpublicgoods/TheBook/globalpublicgoods.pdf..

119 sysan K. Sell, The Quest for Global Governance in Intellectual. Property and Public Health: Structural,
Discursive and Institutional Dimensions, 77 TEMP. L. REV. 363, 368-370 (2004) [hereinafter The Quest for
Global Governance in IP and Public Health].

120 Reichman, supra note 44, at 28.

UEERNE  TRIPS R TSy R 0 S BB T R VAT TSR TIE R E AR

H&22 | (having an adverse effect on competition in the relevant market ) - See TRIPS Art. 40.
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fRfE T H (BRI B IR AL (R E R S RBIAREE - BE
Al Ry (EBR DA DP AR e e T N SR T EREA] ) SIS SE > I H AR
A FHBH SR e R AU Y 2= B g Yy 3

F=  BEREPEEARCOREIRE i - S B REGREIHRETIE A G AR
Vo A SR AU S EE R AT SRR RAHIBE S8 TP B - mIRERL G AL IR
A - FEZRHSGREIRYEDR - MEELE R TRIPS SRERTIKE -

F0Y -~ AR BIPREELE G - SEpg Ll T REGERIRMEE ) Al RAKE
Rz AT ElR g - BB IR AR - RR H AR ZmeVA
AR - SEREL S B e (ERS 21T Ky DASGE R 12 1B AN BB Bt BSOS T o2
HHEZWEREZELFTwWA - EREE -

TRIPS {7 & A a2 G BBILAILERY T F0  IRMHIEGEETA S8 PR & 2 Y
FEMETHE THERECIE | o (AR T B R Y SRR (R M B AL BT % - (Y oTRES
FZ BRSO RE & T IV ER S - RS TP B IR (e i FHE M BAE « ASUNAE
FTERERETHY T SRS ) - SURAEICIERPR TGS M A - Fis TS AR AT ITE
T3 TRIPS 378 R Rfan B T RIS MR SCZE A TR LA - AR AT AICKAYES
R [EAIRRRHGREIHHAL " FE2 > 65 TRIPS 582 B - SiriIBlE s —mt
RS PRI T T A ST SR A EREZ ERT S EIFEM T TRIPS 2 F

(TRIPS-plus ) fiafy i aih o 2K fth 113 A3 A1) ZEBIAIZREI A TRIPS T 55 31
PREVBISNEFIE E S - (ERE HIVIAIDS ZEYH5RHHAE R E - ZEIHE 5 (B AIE 2007
DU A Rz S5 IR e 2R BN A 301 (R 22 1 B o « POg S BRA T BT IS 1
HEBUEHE > EaE AR DA ERE « BRI RGH R Rt > ve—M ' =
RBUBTSREE ) 7

2 i > R RER A IESBHAE » S N 1SR SR At AT (R o Pl o S el A A AR
ruf e E KR TR - SEBRER AR B A R E T o IR R PEEMERESH " A8
QME 2 Arel T OKIE T e - EOAERE SATAE 2

123 TRIPS Art. 40 (1) (“Members agree that some licensing practices or conditions pertaining to intellectual
property rights which restrain competition may have adverse effects on trade and may impede the transfer and
dissemination of technology..”) Art. 40 (2). (“Nothing in this Agreement shall prevent Members from specifying
in their legislation licensing practices or conditions that may in particular cases constitute an abuse of intellectual
property rights having an adverse effect on competition in the relevant market.”)

124 For example, WIPO assisted in formulating the revised Bangui Agreement for the Organisation Africaine de
la Propriete Intellectuelle countries. This agreement goes further than TRIPS ;7€ by placing greater restrictions
on the issuance of compulsory licenses and prohibiting parallel imports. See Sell, The Quest for Global
Governance in IP and Public Health, at 385.

S RESUR R R R L R

126 gell, TRIPS was Never Enough, at 471.
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AR R SRS A DAMROIZ S E# AR a2 ERERE - AAE
PSR SRA S ER ARG FE ) - EH SRR NEEERERNE - 55
FAREGG TR A VRS FIRET > (HER 3 T B R A A SR S e B E A S2 BUR AHEL AT
ANVEZpRFAE - TSR BIZREARVEIREIIT - Bl BIZR AR e A
FEAEGE R A A7 - Okediji BLE S 2 ~ BREVS FA AR TR NS - A2 " #E L
G BIEESE - BREVEFA RS BRI RGR FT Ry - PRSP EIR LA &K
PAMERAELSE ~ BUE Z BIRP@ SR8y - 2B FARSA RS - B023% - BURRSHY
VS B R8P T Rl 2 B8P AR - 50218 — g B IRGF R R R » e
HNE LIS B 2 > DU BhSNEI G PR 2 AT - A s £k E S BRI
RHEFEIE A BRE P EIR > AR R AR 5 S BRs P R Sk -

BN b o PSS SRR > BERGE AT TS e
S0~ TSR R B R 2 B | KA B SRR AT EEEEA] » A L
RS AR S R AR 2 (B - S5 B PR TR AR B N
BURF s TIass b T ARSI - B EETEEEAER T T R R AR
5138 > R AET B BRI © RS ESE R (o EUFHE A A 2
EVATRA R 2 o (B MR AREIR B 2B - AS0E » FiliE
TR BT B TAE - T S LA S5 DR T B R 7
S HERE > B T B A BEBISE - AT AT 2 B P 6 AR S IR B R - FE Bk
SEEIE A 0 > BT BERESRAER > - ~ S (ir e S AT B ] » PRI B ey o 7
PP B AT R B SR W By O | -

MRS R ZE B HE ] TR AR R ART S - BRI BB
ife o PRI IE N LRl BE ~ (B e EHE - HENEEEEEM EE THE
ZIEETT Ry o MEEMA TR B VA Ry PRAR S - Eor G #@ sas 5845 - AllATEe
BRI FH 2 AN 35 BRI 7 1B 25 - Hovenkamp 585 CLASHEA 5 11 V8 S
TP A B AR 55 AT DU s H 7355 ) 2R AIRE - (EIEHEAY#2HE ( non-exclusive
license ) /& Al mETHY o THBEAERIL EHEATHEE (block) JJEAVRRS - NamE iR
/N > R TE Fo TR R AR LAY NP T =, - PP MR RS AT B - R
Jiti (non-use ) BHELEIZAE ~ 158 ~ [EEEIEEDE - i Hovenkamp 35 5 HIH Tl
I FERGERR F R LASE AR IR - BADER RN EHIRER R DL T = AV - (|

127" Ruth L. Okediji, Balancing Acts: Antitrust for Economic Development, 48 ANTITRUST BULL. 921, 936-939
(2003).
128 Hovenkamp, supra note 2, at 130.
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BURIREST S R s B AR T 2 % e e -
AU BT - ASCLABE A REE » BEANERGE > TR Z BT

> A B 28 S E REHARRE Fr ek (B8 AT A > REBBIOMAYS: 41 H
VAR » WHERE Satam DA E T esd 4 2 2201 - i SRR S
FERE R HNRZ TR AR AR -

= RS R R AR R AR A 2 HE AT R B e
FOESRALET » AT A T LA R0 IE » T LA AR o AT R R
R AT RS R EINTRE 2 - B0 Henry & Stiglitz 375 21175
(R T 25 R AR B AT R S BT DS B B
AR -

=> ps& PEISAEER B REHFARBE T - FEE SRR ERCOR - THEH
WA RAVER - IR R HOARAIERAR RITUORIILER N - 1 WTO 2 R REfE
HBASE PR SRR P 62—

U FsE T EIRAE B IR ERMER A > DARSES IR 8 1T Rotky - TRz B BUPR EHY
SCFF o MR BB Y ek > & E s T8 BUR LA S & BT U R H ok >
SOELIEE MR ERREEY - H A E SR A EBRE AR E R G
e

129 1d., at 128-129.
130 see Henry & Stiglitz, supra note 75, at 240.
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- S REZREF R

7.11 FreEEscHRE - HHESIHE

2001 4F 3% H f 4O E2 115, Stiglitz 77> 2006 AFFT( HFRH) S —fE e ) —E W =
"drf BAe g Bl e TRIPS 12 % (R 2 Bl{recss i 22 AR Sl G o E
MAREFIE - AL FEMAEIRATEI S 0 2 THERfompP LG A R
B3 £7 7] | 'TRIPS %’Jﬁzm’tﬁﬁ{fz BRI Stiglitz AT S —fi 0 EEIFIEL
W FAHEPEEEH SR ZE - A5 EmrIRE - E Stiglitz #dx 8 ShrE
[l & BEHIGE R 1% T 1% ¥ TRIPS fi ke - B TRIPS fE A5 [FEHY & FHE
GRS E Ol & B R S B R L IRAVAPREEAS - G IHE(ER K — (BB HIRE
RO RS - AMEIE RET TS EEE A Stiglitz ZUZFT-RRETHHIZ R - Bl S
PR I PR S SE B ATIBR BR T S IR A T (18 2RI 7 R il P B3 AR AR o > S5
FHER P BRI B 2 € (Free Trade Agreements, FTA ) EUR: 10 B EE U EE AR
FERHVIRE - QUPNIBE TR EEDIER - B - HASE =B & FHIAIREE 8
PER - BipHEE PR EET T2 HHE S WHE » slB 8 FERNILE » 8200 TEF
%I TRIPS i E WA FETAYRE AR (TRIPS -plus clause » 57:% 5 " 8 TRIPS 17 & 7k
) e

DASE BB it T E B 52 5 i (U.S.-Singapore Free Trade Agreement ) £3i] »

o2 b AR TR I T AR B I i T s PR R 5 - BT IR s & Al etz - Bl
PESR(EET B ATARRH BN A > DUBTTHE RS - 2004 S£ 7 F > Frid EsT R A Z

VST AT DI S A Y AR ——(HERE TR A ) RIRDA TR
$E—Hf > H 4 (2008) -

2 Agreement on Trade-Related Aspects of Intellectual Property Rights, Apr. 15, 1994, Marrakesh Agreement
Establishing the World Trade Organization, Annex 1C, Legal Instruments—Results of the Uruguay Round, 33
I.L.M. 81 (1994) [hereinafter TRIPS].

® Free Trade Agreement, The United States — Singapore

Free Trade Agreement, U.S.-Sing., Jan. 15 2003 [hereinafter U.S.-Singapore FTA], available at
http://www.ustr.gov/sites/default/files/uploads/agreements/fta/singapore/asset_upload file708 4036.pdf.

169


http://www.ustr.gov/sites/default/files/uploads/agreements/fta/singapore/asset_upload_file708_4036.pdf

PR A « BOFISE - AL EE%ET £ (the Layout Designs of Integrated Circuits Act ) ~
atfitactiA (Registered Designs Act) o [EIRFHTIISEH HITEY)HTanfdifra&% (the Plant
Varieties Protection Act ) ~ Y¢hEELES L (the Manufacture of Optical Discs Act ) 7RI
A28 B - 2005 4 » Bl XEET-E(FREE fe B #E0% (Broadcasting Act. ) » W% 7%
TE R A T FE (R AT B BI04 - *LASEBIBLBUM R THY FTA (the Australian United
States Free Trade Agreement, AUSFTA ) Ryf3l] » & rf SEE{SOR BN A& FRETE Y 50
FEREAESE B 70 4F o SHUMIRI LA 1968 SRS TENVE (RGN » (5 AEREN %
ISR - 36 FL R T B AR o ORI L R I TE B AR 5
7B o T SR A R (R N B EE ST (R iy T TR R
( The Digital Millenium Copyright Act of 1998, DMCA ) « &

D et B ik B B FH ' Sl (Regional Trade Agreement, RTA) » FEEf1HE
"B ZHE | (Preferential Arrangement )®~ 5 FHEE 51 78 > LUK BE#[E] 25 ( Customs Union )
T = RIS TRIPS [ EVARENIEE FTA BiR » FF B R BRI R 175 [/ MET i
& W] TR E s (Bilateral Investment Agreement, BIT ) - #5240 & 75
JBP LG AR E T E - 7R FH EERETA M R (R E AR R R e E M - (HEZETR
SRR E NN EBHEE (FDD) i A Z G « —E 2Rl - Visiteig
B ekt #s T EAERE IR NE] A 5] v DME I & B HUS T & A EIRAEdE - KA
i1 NEE R R fE R I E B RS M e R R Y S i - AR &k
% - 'Drahos f5 i » FEEIKCE FIFHEECERHK T ) ST ER FTIRGIRSCE

 PEELCRI SR G0 WTO iy TWTO B FHSE 5 fo i e Je o R i L B 75 P 2 R« T
X RIS ELLEER | - 100 MRS B B A TE Sl Lt B FatE — TR &S &
(2011) -
® The Australian United States Free Trade Agreement, U.S.-Austl., art. 17.11(27), May 18, 2004, 43 |.L.M. 1248,
Art. 17.4.4, available at
http://www.ustr.gov/sites/default/files/uploads/agreements/fta/australia/asset upload file148 5168.pdf
[hereinafter AUSFTA].
® Ruth Mayne , Realism, Bilateralism amd “TRIPS Plus” Agreements: The Treat to Developing Countries,
(Human Development Report Office Occasional Paper Fourth Draft, 2005) available at
http://hdr.undp.org/docs/publications/background_papers/2005/HDR2005_Mayne Ruth_18.pdf.
" AUSFTA, Art. 17.4.7.
8 See Robert Burrell & Kimberlee Weatherall, Exporting Controversy? Reactions to the Copyright Provisions of
the U.S.-Australia Free Trade Agreement: Lessons for U.S. Policy, 2008 U. ILL. J.L. TECH. & PoL'y 259, 267-270
(2008).
P EEHROI B R NAB ST EE TR B EE R > MIt9ES | GATT T RAERGK
(enabling clause ) [fizk °
19 Carlos M. Correa, Investment Protection in Bilateral and Free Trade Agreement Implications for the Granting
of Compulsory Licenses, 26 MicH. J. INT’L L. 331, 332 (2004).
1 1d., at 338-341.
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S0 R ER L FERER % (bilateral intellectual property agreements, BIP) 12 o Z5ER|jipE 1
1F ST E g AT R TH B E R ERS B4 T HiBD - AR % B 2R ek =
P RSB GST 3 T TEMERIIR A » IR B 5 m] DAsa filvzfe > Sy -

EHMEEHIEIEAR YN =R - A | SR E TS - SR RAEERA - DUREER
FARE IR - BRI e EAE REE E HH S 5 e I 2SR B0 o FE (B A B B S R 5 T R e =5
SREHTES > BEVAIIEAER R 5 B Bl > TR FER 2 AE R &t e P B B S8
F P RRRE AT RENE - SIS 5 IS A R TR AR - BIERCORE R Bl
ERE R R 2B ERFAHRMEE - s ) BEsEnrss =
FEBEEDR R RS R P AR BRRE  D SRR BB RS TH s
R TR AU MR R R s A AR e IR A SR FAT
By BOB#E 5] o

—ARITE B3 B R FE RS2 A0 b B STV R A AT 2 R ey i 2 R B R B S AT
TRIPS 15 6K > AHAHIEE WTO S-S AR T S5 Al - iz stife Ay
RS PER NS IR N LHE S —EEF A T EHH O R - (EH
DB R A O SRR SE 5 o I B PSS Ry RS - IRIHEBA 3 B R A A RE
SRR P BB S > 1735 o VB E v ER 5R BIL R 8 R B P Y R 1 T S K 2
[ =R B - Rl EE % T SRR EIHAL - & Br38 PR A R fy L35 5 5 fh e (the North
American Free Trade Agreement ,NAFTA ) sCEEERYEE E0F - HEEH| )25 A5HEYg o AlH]
ACRT R UM BT R R 3] - R4S BG4 52 5 i e B S N AR Lok B 55 05
HIER T » B2 EmEIPR TR 4R FELEUE BB R RIS AL AYBHEE PRI - 1E5T2 FTA
Y F i A R Re A A REEE4E  (choice-of-forum) iR - (E1GECA A BEFEEE FEAHY
ERSER G ME T RSB R R R 2 R WS TERERAA -

H5ERk GATT BYRCHI LUK » Ryl 301 FRRRAVR T TABH# P IR M S WIEAZ T 67

2 However not all of the BIPs contain TRIPS 7% 5E-Plus clauses.

3 peter Drahos, BITS and BIPS: Bilateralism in Intellectual Property, 4 J. oF WORLD INT’L PROP. 791, 795
(2008) [hereinafter Bilateralism in IP].

*1d., at 794.

> 1d., at 796.

1° susan K. Sell, TRIPS was Never Enough: Vertical Forum Shifting, FTAs, ACTA and TPP, 18 J. INTELL. PROP.
L. 447, 453 (2010-2011) [hereinafter TRIPS was Never Enoughl].

7 Frederick M. Abbott, The Doha Declaration on the TRIPS Agreement and Public Health and Contradictory
Trend in Bilateral and Regional Free Trade Agreements 3 (Quaker United Nations Office, Occasional Paper 14,
2004) available at http://www.quno.org/geneva/pdf/economic/Occassional/TRIPS 472 -Public-Health-FTAs.pdf
[hereinafter Contradictory Trend in Bilateral and Regional FTA].

'8 Beatrice Lindstrom, Scaling Back TRIPS Plus: An Analysis of Intellectual Property Provisions in Trade
Agreements and Implications for Asia and the Pacific, 42 N.Y.U. INT’L L. & PoL. 917 (2009-2010).
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BETT T4 Okediji ARy T8 1 3% —" » SHLIEBISBUT T HEER %
1 > 301 K FA I B AL 22 AL A T E R HIRA SR TS - WEIRZ I SO 1B
Nz ia BB BIRES S Fra - I H S A AR 220 e B B 2K ERVRSH] - 22K
B R A SR S A B L By A T - 2N B TR R (R S T BN R BN
EEMEREAERI B NI 5 A - 2R TTIAE B PR A A RN BN b b (T4 TR
R BEFEERERZ IERIERET - S TR O-FHIRER TR St -

7.1.2 FERE SR ERIAEES ¢ ACTA

1E 2003 FEHAEH/NRA— P BN EE B ABUTEC R T TR E F@%qz
& FAYEZE | - 2005 FFHF > /NRA—BRATEGRIS TR THY G8 I It FE Tl
BUERR © 247F 2006 FFAE 4 » HARFEN2ERERI4H%% (World Custom Organization,
WCO )£ WIPO - Interpol Fii& E 82y T 2S5 8 85 ki &% (the Global Congress
on Combating Counterfeiting and Piracy, GCCC ) F#255T 17— EARIBLY » 225 T £H
EAHEREEATRENE o (FACE 11 Sk g > DASE B~ H - I X ES B S SE R
1F 2011 VU H A HEET " {58, (the Anti-Counterfeiting Trade Agreement,
ACTA) #-

ACTA NEFENFETELS BHEBE =2 HlHE - MBEHpRET ST T
JE  ACTA IYERLIZFRER T E‘Fiﬁé*l%%%%ﬁﬁuﬁ'J*M’E/%L}i%T’E* EFN I T
RN o BLEAVERIEB P EESEESTT R SRR AT R EZ BT - IR
&<z « “ACTA TR Ry sk 2000 4FLAR AT BB FHR S R T - WA T 47458 TRIPS
hEENNE » (B R (reERT 1T/ (the circumvention of an effective
technological measure ) “HHBHIIHE » LIRS IRISHEHEE (internet service
providers ,I1SPs ) HIRBHAVHL T EAN BRI - ACTA i (R EEAR AR " K

19 See Ruth L. Okediji, Back to Bilateralism? Pendulum Swings in International Intellectual Property Protection,
1U. OTAWA L. & TECH. J. 125, 133-134 (2003-2004).

%0 PETER DRAHOS WITH JOHN BRAITHWAITE, INFORMATION FEUDALISM: WHO OWNS THE KNOWLEDGE
EcoNnomy? 208 (New York: The New Press 2007)

?! See Peter K. Yu, Six Secret (and Now Open) Fears of ACTA, 64 SMU L. Rev. 975, 980 (2011).

%2 1d., at 977-978.

% Anti-Counterfeiting Trade Agreement, opened for signature May 1, 2011, available at
http://trade.ec.europa.eu/doclib/docs/2011/may/tradoc_147937.pdf [hereinafter ACTA].

* ACTA, Art. 24, 25.

> ACTA, Art. 27.6.

** ACTA, Art. 27.4.
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SRR RS T g AT ESTR SRS TR A - Y

Sell 534715 5 SR ACTA BEHI -2 [ BIUEE R IUSRBUTTTES i RO A AR
{538 ~ HTT ARG TE S, - NBRHBIRTERIES - AR ST A A
2> 247 Sell ¥ FsHkise ACTA SRR oI AE 15 TE 8 A2 due process
of law ) [FTHY » PRECKFBATTREIEHEIRE W - 4 TR AUARARES) - THBI S T
PR AR BB R &

ACTA HHEEEE LURy » ACTA HYS HIE 42 TG TRIPS [ E R RAvEY » K773k
HIRFEHR B CHCIIRARBE R S b BRI 8858 S ERRA 22 2% > &HFE
50 BRI TI4ER - P28 ACTA TEBKHIN » SBISCHIERYL BEBEAATR - FhE
TS ENYEE - 2007 fEFEFHE 52 (the United States Trade Representative,
USTR) 'E & Susan Schwab g r5E RS T —LERHHEE 5,0 HE | BRIGSE SR 2 R
HUBEH] > ZEH) T AR B AL R A AT (T PSR4 o PR AGHIBS I AR T3 ~ B 1
DISME EFEEPEES ~ g - Fawd - AIPOHBEG L - PACTA bR T & =M > &
ZENEEE -~ P EE R R ACTA HUBEHI R GREIATE » BLFERR R 25 Y B 2 S
KIEFERREF T B R BRI - PACTA FUBIBAMES A - R T BUF (3R
Z—77) HFlz - WA Flzs o

fHEPEEESE ACTA W IR BRL B (58 2 HHIM%ET » Mk BEER R TRIPS
52 FPHER A ELEE S RIS - ACTA BUMERCERIE S ~ WILEE - K (ERE - 57 -
B ERE S 5 - WIEHPT BB 2 BEVEET o > 2010 4E2847HY TRIPS K& >
FPHELENERI% ACTA R TRAY » 8 ACTA 5% T TRIPS fi e At Al et
(safeguards ) » TEHFUERRAT T NERFS - BUTATREGIEmE— i 5=t > B m 5 (H
F A EE SR R A R K o %

*” ACTA, Art. 27.3.

%8 Sell, TRIPS was Never Enough, at 457.

2 Kimberlee Weatherall, ACTA as a New Kind of International IP Lawmaking, 26 AM. U. INT’L L. REV. 839, 843
(2011).

% susan K. Sell, TRIPS-plus Free Trade Agreements and Access to Medicines, 28 LIVERPOOL L. REV. 41, 59
(2007); See also Abbott, Contradictory Trend in Bilateral and Regional FTA, at 3.

1 Emily Ayoob, Recent Development: the Anti-Counterfeiting Trade Agreement, 28 CARDOZO ARTS & ENT. L.J.
175, 179 (2010-2011).

%2 Yu, supra note 21, at 984.

*1d., at 987, 1009.

3 \Weatherall, supra note 29, at 849-850. Yu, supra note 21, at 1034.

% yu, supra note 21, at 997.
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7.1.3 EIEE R EEILARI S

7.13.1 EHHIEmIESHE T

—#0 Helfer FIEEHAAY T EHIRSHE | (regime shifting) Fiza™ » BN & 5aEs 2 TE
1 FH BRI R AU RE D2 R A - A HAt 2 FEE g Al T BT (counter
regime ) AREW B SEH] HRE ST - A SmBH 38 T B R SR E B S EI R Al G e SRR T 5 -
DUERE H CHVBRIRAE RS & iy sH w B A2 ] - Brdd B o8 — & o &CH 22 ilis
A SRES MR T B BlE A FIAIEES > I H WIPO th885% T S faifs - RelRS h Bz 2k
FYEESEME - 2RI SR B EA E RS B IR AR R AR it e - R EE{p a2
BREA UL, (the US Chamber of Commerce’s Global Intellectual Property Center ) 7224
B 7B % P B 2 F P ERERY RS A SGEERHIE ) - IRTTA Bt S e i R Y T 23R
% o A R RS A A S ST By T RS S]  (anti-IP forces) » ¥

ACTA Gt B A R T 2R B ELA RS # | shEC RS E (L
HEF: - H - uw—ﬁeﬁ) £ TRIPS K &SNP REIH I - G8 P EeEE T H
AfHE > 5 H - BE = EERE TRIPS 1758 i R AR5 B Bl i R g sniE
cfﬂgﬁuor/%z!:m 2002 ££ » WIPO 4HRK T ) F shiTiE#Z B g J(theAdwsoryCommlttee
on Enforcement) - {H5Z E[W1E PEEF & P EIR LiREER ERIZENFE - HILERTE
TR PRGN - P « 5~ B FESE S 1 2006 FEHEACEIEIT TRIPS HEH
BEEVEEE T TRIPS A - ZATTi 8 ACTA BISKHI ERBIAANS - BRI AT WTO SRt
FEE o M ACTA FEBKHING » SEIBCHHI R B EIEEATRY » B2 —f% 5508
SR BE A C IR RS - A B SRS B TSR3 T[]

% SRSARH T SEHIEEE - See Laurence R. Helfer, Regime Shifting: The TRIPS Agreement and. New

Dynamics of International Intellectual Property Lawmaking, 29 YALE INT'L L.J.1 (2004).

%7 Global Intellectual Property Center of Chamber of Commerce, Intellectual Property, available at

http://www.uschamber.com/issues/ip/intellectual-property (last visited June 20, 2012). The Center noted:
“anti-IP forces are pressing their attacks in the U.S. Congress, in a growing number of key nations, and in
multilateral forums like the World Trade Organization, the World Health Organization, and the World
Intellectual Property Organization, harming both developed and developing countries and their people. The
U.S. Chamber, as the voice of the broader business community, has launched a comprehensive campaign
to rebuild global support for fundamental intellectual property rights.”

% The Group of 8 is a forum for the governments of France, Germany, Italy, Japan, the United Kingdom, the

United States, Canada, and Russia.

% Yu, supra note 21, at 994-995.

0 1d., at 990.

* 1t is worth noting that the issue was initially introduced in the meeting of G8. However Russia, the G8s

newest member and one of the BRIC countries, was excluded from the discussion of this specific treaty probably

because of its predicament of wide spread piracy.
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BT AR B BN © “ACTA I AR GBS - £ TRIPS A
WIPO T T H TR - (SIS AIMEAE - 18 ACTA (AR iEiafe
FIIRE R 1 AT o (B HER 5 B 5 T AT AR Y3 e -

Drahos 51 » Bi{E FTA FEESHARVE R (LHESEED) @ FREUZKE T 2001
Fi% S EIZAE TRIPS K& HE B R BRIV » DUZEIHIEE S (Doha
Declaration) #£RiV522E - FY TRIPS i EfVEMEZE R A0 RILFASS R B % ] DUEE
45 EE TR LI IR AT TS - A BIREUR B A RS BSR B — S I A - pe %
e 22 o A1 EEFIRS A SRS KRt E e YT A CReE B PRI B A4 (UPOV
agreement) BE{EH S EUREZAA4E (FAO) ISR SENTIEERI4E4% (CGIAR) * - (HE
28 B R A G4 RIS TR 32 UPOV B » G H A BLBIONAE N E5E 28 B2 A R &6 A
FTA Ayt » (B EERTT UPOV HRYEED - (EG4S SR BN AREIAHE - B3R EIR A
P[RSR o ¢

Sell RijZ&fE T Helfer' @filf2eE fyfita Wi B /KFEAYEESIF2E (horizontal regime
shifting) B " = B HYEHIR4E | (vertical regime shifting ) - Helfer [545 T HIRHE | HYRE
SRR E B R s B BT AR > Sell FFHAR Ry T /AKSEAVEERIRZEE | > Miltan
FE A SRS HA 7 55 E4S B DA 58 E - 281 S5 DABR i 5 HIETaa 1F R 6l » 3lIZ
i DASS R JBR A Ryl 77 =X, » % At [l e 5 PR A SR AL~ 1y SRS (S R 38 R B R % 8 S %4
iR AR o Sell AUFREL Ry " E HAVERIISHE | - T EAVERIISED KT RaH RS
BURFIRE TR B& SRS T RRE AR EE -

7.1.32 vt &8 A EEE SR

Kapczynski fHHY FL R R ame " A2 AR A bim  (IP-maximalists) B¢
"I HEmE  (A2K advocates ) #5HIHEE S Blah R X BT BRSNS [EREE HVAESE -
E Fyamafe S [FIERRE - DU PUER M ACE 15RAY TN 5 At M fE s AAEE = S

ERIEE - (S5 A CamiltagRr B - “1F ACTA BUBsHIh » sk B TS B R A%

*2 \Weatherall, supra note 29, 854-858.

* Sell, TRIPS was Never Enough, at 458.

** \Weatherall, supra note 29, at 841-842.

*® Ppeter Drahos, Expanding Intellectual Property’s Empire: The Role of FTAs, at 9 (Nov. 2003) [hereinafter The
Role of FTAs] available at http://ictsd.net/downloads/2008/08/drahos-fta-2003-en.pdf.

© SRIARmERE -

Y SRARES 2126 -

8 See Sell, TRIPS was Never Enough, at 449-452.

ORISR REE - See Amy Kapczynski, The Access of Knowledge Mobilization and the New Politics of
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bR T 40 LA 1980 4FA— % E SR CRIE S SR EERE Rk R B I50 > BEADA T FTEE T 4k
274 (e o CHesh o ACTA FIFFHISTAHIE (5 BRI =t » AIME G8 7Y 2007 4E 7
SEFIFRIEN (Heiligendamm ) SRFTAVIE G FTEEF 2 B = 2 5T - G8 s AL /BT
B Tk 1Y 0%k DVD & T e HA4HSAVIETE | (serious and organized crime ) -
* G8 R BHR AN BHER TN T | - PRSIV EER A R EEAER R
CHLYEEEAE - 10BNV S B ol B BT (RS
SHEHEE RIS T E CIE A E RS -

EAEE R R DI S M A A LA B R e — N sB A A B - 2k B 25
BB R 2R RV IR 5 TR T 8 TRIPS i (RFCERREHUE |
Bt TRIPS fip E (At A2 TRIPS f i HIRIAE « SEpe th £ B BR P4 E NS AR A4 7
R BERR LG T ) B ShEtE | R0 A B I BAESTE N BB - Y Eg it
REETBy TR EASIN | (strategic obfuscation ) » i EF R RA = 2 E B AT ATAENE - 4RI
H A A (- EPRIEE e B BRI A IR B 2 -

= ~frikgr g TRIPS B 238 7 B4

721 BEFAE LENEE | EEAEHEA AR

BERFEERERY T AIEEME ) (harmonization ) TR 52245 128 i BIRE RRAY B RA E HIRIE » [
FEENE BV EEENETR S et e ENE R CEE EILTEZ ) B
A —E VRS - SRR 1980 AEAEEEIFEHH 301 RV ERE - (A5 SR fth B SR B 2
BRIV E R A —2 - T AR AR SR FTA (R U 2R B e 2 55— T

Intellectual Property, 117 YALE L.J. 804 (2008).
% susan K. Sell, The Global IP Upward Ratchet, Anti-Counterfeiting and Piracy Enforcement Efforts: The State
of Play 3 (IQsensato, Occasional Paper No. 1, 2008), available at
http://www.igsensato.org/wpcontent/uploads/Sell IP_Enforcement State of Play-OPs 1 June 2008.pdf
[hereinafter The Global IP Upward Ratchet].
51 G8 Summit, Declaration on Growth and Economic Responsibility in the World Economy (June 7, 2007)
available at
http://www.g-8.de/Content/EN/Artikel/ g8-summit/anlagen/2007-06-07-gipfeldokument-wirtschaft-eng,templa
teld=raw,property=publicationFile.pdf/2007-06-07-gipfeldokument-wirtschaft-eng.pdf. Paragraph 38 in the
declaration noted:
“(c) We endorse the recommendations aimed at improving G8 member countries’ cooperative actions to
combat serious and organized intellectual property rights crimes and the further work on their basis to
facilitate structured international cooperation regarding the investigation and prosecution of those crimes.”
Id., at paragraph 37.
> Sell, TRIPS was Never Enough, at 455.
**1d., at 460.
*>1d., at 460-461.
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R R 7 S B SR B S - AT B A R 12 %388 - O B B Bl R P BF 55 THY FTA
o B B M SR TR R R VR S T RS B {75 - > Drahos
e > EERAES R 1 3 B S5 B AT IO P R e B B (A5 S R A A [ SR ER B RS » Ok
HEE & AR E R E R T — T 2RI 8RS | (aglobal regulatory
ratchet for intellectual property ) » RS (RIERES I » FER A RERIREAE B A R SER - *°7F
1980 £ LATS - (ESEEUAVEES T B HITaEIE 2 T BN EEREAUEE FT IR S
TEERBR— AR - %

1E GATT 1994 HYFTE SN » TRIPS {7 %€ 1F 55 VU R N L5 A i 2B B =7 2B [ Al ( Most
Favored Nation, MFN) ® » 3 TRIPS {7 & RIS B T LA "B - (RE - B
%, (advantage, favor, privilege or immunity ) » RII[SI5EA AR (e B B A5 2 I Al TR JH 75
T EA TRIPS 7€ & S - £ GATT 1994 K THY FTA SUHI N EFEERZ FRAVRU T
1 o GATT 1994 K EJRES 24 Rt B HH 2 @ BLRERR [F BEERSMNA BEYI5C 5 (trade in
goods) = > ZAEHRY TRIPS A Esk A I B BB 8 » BT AEE —E%&E T 7&
A TRIPS 17 E IS B BRIE R TRIPS 7 56 VU Rk # A A HoAth iy 2= -
BRI R ERBH %] T TRIPS i E ek » BBt g R R 2 EER
PR EIR A% - HEUTREZE - R 1% - CRSBIRKEAEE2E -
EURy » —HEEMEEEE KRS 212  BUPR—RKR EE R RS - TEE
{1 T AR (kA 2T A2 NE | (aspiral endlessly moving upwards ) o %

#

l

HIRESALEEE AR - TRIPS ER G A—E T EF 8 | (universal
minimum standards ) » {H/27% TRIPS fif B E1T1% @ IREZIRE WL REITES - FiL
ELEE S TRIPS W2 - Chigilhy T st A HERD AR (floor) |, » 7 BR st
PP AR E] T RIEH , (ceiling) —B1 T =5 | (maximum standard ) - Sell
afamid ' FF B E M TR RS R B AR AT PRsR - (ER Pt T B A3
FIE S EEREA TR IR » ) S UENE SRS TS - 30k TRIPS 15255 1.1 (509

% Weatherall, supra note 29, at 844. Drahos, Bilateralism in IP, at 803.

%" See the EC-Mexico FTA, Art 12.

58 PETER DRAHOS WITH JOHN BRAITHWAITE, INFORMATION FEUDALISM: WHO OWNS THE KNOWLEDGE
EcoNomy? 143 (New York: The New Press 2007).

% Drahos, The Role of FTAs, at 55.

% 1., at 8.

% TRIPS Art 4.

82 \Weatherall, note 25.

® Daniel J Gervais, Intellectual Property, Trade & Development: The State of Play, 74 FORDHAM L. REV. 505,
510, 524-525 (2005).

% Sell, TRIPS was Never Enough, at 448.

% TRIPS Art. 1.1 states:
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ER g BRI EA BB TEMA RN EZ ZRE. ... B TRIPS fiES
1.1 3R TR Ry PRI RS R BIRAY T RIS | - C{EIETE R R Ry o BB e 2
ARHE WTO ARG Ry S 20 7 AR B A -

7S TRIPS {77 7E {82 DA T B B A Y S S EE ME AR & F B FLE — iR fR
sEfE » KBy AT E TR S (R - (HVERFE TRIPS i E e~ AR B EE 221
BRI R A R O R AR R - S TRIPS 1578 f#F & BB U e BN R B T &
TRIPS {7 2 #E4E » FIAILESS 27.3 Rt s & BRI ETHE G & F5H 27.1 fk T AT
FIME | BE2E By XE #5(“option-creating standards™) o &y | 4EFF AR P ELETE - BIEANEBHE
VR IR > A DAHERRIA Bl S 2 &b « BERI A FTEE " TRIPS SRR | > —fF1 »
g B SENFZEETILE o 2800 FTA ISR EN TR Bl R #E Hh OB 2 I HY R
8 - BEFRRFERETILE - DAREREAERVERE = SR B2 HI TSR -

ZJH TRIPS T fillE IR St (R EAiE S - ASUMEEH T " 81 TRIPS 5§
PERESIAETZE ) B4R © SRR IREERRE TN E S TRIPS S8R —FHERRE -
Ruse-Khan ¥} TRIPS {7E HUE PR EURERERE » S0 R BIPE Y R S8 ERERR (5l R i
ARSI —BIET T RAOR o st RIEE AR RN - TORE TR E
AR RE % o T 4t 443234 ( The Vienna Convention on the Law of Treaties, VCLT)
55 AL iRl RO B TE N R BB ST A - A — KRR RIS A1 FTA RS
TRIPS {75 6T gk » PRI By 75 8 58 A% TRIPS BB TE © AR A0
T 7 AGE LB B RS B R WA B R BRI A S B RV R E B » R
FTA Ut A g Bl TRIPS T EAREZE » B FTA gl Ry — Tl B iE A B Or
P SRIS A -

7.2.1.1 HHHE SE TS AR L E AR E

FTA HYREHI AT 32— 5088 T B2 i IG B 5 P 1L AV RER 8 2 B e i 5 Y
12 o IBELIRSCRR T BUE R SR BB TR LAS L » O E KA LB A B

“Members may, but shall not be obliged to, implement in their law more extensive protection than is
required by this Agreement, provided that such protection does not contravene the provisions of this
Agreement.”
% Ppeter K. Yu, TRIPS /#Z and It’s Achilles Heel, 18 J. INTELL. PROP. L. 479, 519-520 (2011).
* TRIPS Art. 1.1.
% Henning G. Ruse-Khan, The International Law Relation Between TRIPS and Subsequent TRIPS-PLUS Free
Trade Agreements: Towards Safeguarding TRIPS: Toward Safeguarding TRIPS Flexibilities, 18 J. INTELL. PROP.
L. 325, 338-341 (2010-2011).

® SRIARHR TR\ ——2000 & FET 2 H 5y H HE 5 e Pl TRIPS e Hor &% -
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BAESE H A BVE TR P HHBARYORE 12 TRIPS fiE filE AR > A 22 40 {EEIR HHYE
B P S 2 BB B MR e Tl sk R SL S R o O BRI RS A
SEanHIPREE > [N TRIPS W E HYTHIE A ERREREAL - AT &8 BIR R A S (T
SEME > FROARE A SRR E T AR AN BUAYE » RirtAE = ear S (B 2
AR B A ERE - PHIGE = e T & BB E gt TRIPS hE S0k
R P B e - (HATRRy FTA BT A 2 Bz 6t -

SRR LB R & B Z P R R A1 DUssI B RIS - JZH TRIPS 1738 s il
PHELESE 31 fiRA RIS ZHUE - (EHIEE S 318 - Fsd T B AT AL (R e 1
Ryl > WTO RE1E 2003 FEH 5L TRIPS 3 E SR 31 FR(DFAISRFIEE N BISE > (ESEIA
R BRI SE TIBI SR IR o] EYNBIME S22 5E > PEERUHIG B S TS TR - ZA1 FTA
AIPRA] T 2B A T st Z Sl - AEABRERFS - FKsiF 2RO A HIE
P (o PR T A T S AR~ i i e R B A B Y (U.S-plus) » S5ERAS B {1916
SRR EEGRFHE R AN L HIPRE] © BESh > SREUTATEEE FTA (REKR 75 FLAs
S HE > 73 o BRI FELRIRE A > S5 EY B N EBUS A 2 [FIE > e
HRENERER - BRI AH B2 -

SERGORGE H CAIZRHYTEE RS R IRIE2A4 80P Tl A A - £ TRIPS fi5EHY
HET T ARZE S IS E S g BB T AN 2 E R -
EHISE SHEFERERES . S g BB T AER SR A NP, - "R
H5y FTA G T EFIRER A G AEZRE » (SLARE - S2LUsE M T IRFETHA - It
BEAEZ G BN ERRMZEBIEEIAE - AA%EH -

® WHO, WTO and the TRIPS Agreement, http://www.who.int/medicines/areas/policy/wto_TRIPS 177

[en/index.html (last visited June 21, 2012).

™t World Trade Organization, Ministerial Declaration of 14 November 2001, WT/MIN(01)/DEC/1, 41 I.L.M.

746 (2002) [hereinafter Doha Declaration].

"2 1d., at paragraph 5.

" General Council, Decision on Implementation of Paragraph 6 of the Doha Declaration on the TRIPS

Agreement and Public Health, WT/L/540 (Aug. 30, 2003).

™ See e.g. AUSFTA, Art. 17.9(7); U.S. — Singapore FTA, Art. 16.7(6).

> See e.g. AUSFTA, Art. 17.9(6); U.S. — Singapore FTA, Art. 16.9(5).

® TRIPS Art. 6 states:
“For the purposes of dispute settlement under this Agreement, subject to the provisions of Articles 3 and 4
nothing in this Agreement shall be used to address the issue of the exhaustion of intellectual property
rights.”

" Doha Declaration, paragraph 5(d) states:
“the effect of the provisions in the TRIPS Agreement that are relevant to the exhaustion of intellectual
property rights is to leave each Member free to establish its own regime for such exhaustion without
challenge, subject to the and national treatment provisions of Articles \ 3 and 4.”

8 See e.g. AUSFTA, Art. 17.9(4); U.S. — Singapore FTA, Art. 16.7(2).
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HA IR E AR BRI SER VAR E 2 f B R & ~ frat (data protection; data
exclusivity ) - #EZA TRIPS {7 E 55 39 RFE & BB VAIREREF] ARIAR AR &L
IER AR OIEE » TR A S 3R 5B B B 57 o 4K H 2 E 3%
A& T BE AR A 15 DL R SRV E RHE 2 Bl TLAF 2 Ot » ZAM IS RV ZRAG AR 4N A TRIPS
7 B HbR e A - IE RN A LS HB 2 (- i
BERCLENET o sty A T FTA o > Bhn B i 3 B B R B T e 5
BILESZA " HiSEA | (marketing exclusivity ) » *iE EeBE A BRI BB MEHI (S 25 1E
AR 1R BB EE R K SE B A R AT FR A BRI B R » T B sRA RS

( bioequivalence ) - & B J& M 3 EER ARG Il R [E A BY (RlE > RFEr S SRR b Ak
S I BT T B E I ERE - ¥

SEER BN S THY FTA BEBUNIN S50 B RIS BT VVRIZIE 1948 FEETTHY 4%
PrtEAETE]  (pharmaceutical benefit scheme, PBS ) » Al &2 BB )% B G255 A1 HY
EHIERE o SEYIERETENY B AR EE S E B CR 0 B EEIH I (E H - DABAS A A E (H
PG EE(E AL - R DL IR ER IR O B R - YE ISR S B R 4
555 (the Pharmaceutical Research and Manufacturers of America, PhRMA) S WA Eet
RIFERT > AT E LA R E R s TP B AR - R EEE el i B = 5y (VR F
B2 N EEYHERET B ERMAZIRELE - IESZRE HE SE - BNBITIES
JEESERS TR ERY - WVEBLSE R &SRS 2 5 (the United States Food and Drug
Administration, FDA ) & 3iE & S 5B R S8V AIHT 5 *t0h B by SEpg s Tl i
i > SENEN 5 A AT Bl SEER A DABERS FRHH P AU - stADIseis
FEPROMNEASS B #ET FAT DU » B8 TRIPS i E RIS R 1248 e T > HE TN

™ TRIPS Art. 39.3. states:
“Members, when requiring, as a condition of approving the marketing of pharmaceutical or of agricultural
chemical products which utilize new chemical entities, the submission of undisclosed test or other data, the
origination of which involves a considerable effort, shall protect such data against unfair commercial use.
In addition, Members shall protect such data against disclosure, except where necessary to protect the
public, or unless steps are taken to ensure that the data are protected against unfair commercial use.”

8 Abbott, Contradictory Trend in Bilateral and Regional FTA, at 6.

®! See e.g. AUSFTA, Art. 17.10(1); U.S.-Singapore FTA, Art. 16.8(1).

® Frederick M. Abbott, Toward a New Era of Objective Assessment in the Field of TRIPS /7Z and Variable

Geometry for the Preservation of Multilateralism, 8 J. INT’L ECON. L. 77, 90-93 (2005) [hereinafter Toward a

New Era of Objective Assessment].

8 Sell, TRIPS was Never Enough, at 453.

8 See generally Peter Sainsbury, Australia-United States Free Trade Agreement and the Australian

Pharmaceutical Benefits Scheme, 4 YALE J. HEALTH PoL'Y L. & ETHICS 387 (2004). See also Thomas A Faunce

et al., Trans-Tasman Therapeutic Products Authority: Potential AUSFTA Impacts on Safety and

Cost-Effectiveness Regulation for Medicines, 37 VICTORIA U. WELLINGTON L. ReV. 365 (2006).

% AUSFTA, annex 2C.4.

% AUSFTA, Art. 21.7.
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BEIRA T BRETESTT - ENEE R Ry o BN St o DAGR Ry
PREEFEEREHIBIR » fERSEEIZETHY FTA T I E Sl R fReE - HARAR
Filzg -

2

~ O

7.2.1.2 BA|{rEHIE R

£ TRIP 72 2 1% » SEEIRIBK SR £ B M > 0E 13T 2 (511274 (sui generis ) »
DIgasgis A0 E S ERE— PRI S TEAG % - AN BRI RSO Cutility
models) Z{ERIILANRIRE TG > R AMAELS EIATE AFAAREREAE S
FAEEHE - *° E AT S5 B PR (BRI T A (R B A SR AL L ~ R
BEEIE > ARG - EA)5 [EEEE ER IR HE 2 5 -

ExEEAF 1996 4 3 H 11 H e 2 Ffe " &i}EFE< ( European Database Directive )
FOREEIE 1998 /£ 1 H 1 HLHIBITIE S » IDAREERE - 5 REEHH] - DI
TERECRE ERHENAEHE - DUERITDAIREERIENE BN AME NTT ~ £5le 5 )
HVER} » 46T HERIIRERE - A RIS BIEDIEFREE R BEH 2 (R - BRIESE Ry
BRETES » ittt & 2 R ME A IO ARVRGH - iEmk 7 —fE T BE EAES
TP RT3 - LAl > ERITARTT » HE e B S A
R T Cra I B e 3~ IRFOHE AR

AIRZ W EE ERE > NEREREEEN A ER 2k - FURiEERE
{ERIILER TR - AT A E 2% B R - SEYREE TS - S A UMER]
AT EORGE - BUAERIACRGE - AT i - INEAERYRT LA RE A HEE
HERE - A SRS AR RE R R R AR A e DA A A Rt
B o CILANETMR SR TR R L S T B R RASR L (EAITL A (sui generis) (R 0 DL
AR TR A e BB IR VR - (Bt AR EE0 5 st EINe 7e T L

8 Mathew Turk, Bargaining and Intellectual Property Treaties: the Case for a Pro-Development Interpretation
of TRIPS but not TRIPS-Plus, 42 N.Y.U. J. INT’L L. & PoL. 981, note 138 (2009-2010).

8 \Weatherall, supra note 29, 853-855.

8 Jerome H. Reichman, From Free Riders to Fair Followers: Global Competition Under the TRIPS Agreement,
29 NYU J.INT'LL. & PoL. 11, 23 (1997).

% See G. M. Hunsucker, The European Database Directive: Regional Stepping Stone to an International Model?,
7 FORDHAM I. P., MEDIA & ENT. L.J. 697 (1997) However the main idea of the article is to illustrate that
ameliorative measures available in the EC are sufficient to enable competition.

b SR o T HARRBPME AR SR BRI BRLA R Y AR
e TBER R T EEREREE LT (2002) -
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TERECRE - BRSNS TA T o MR AR (R - SRR
I FIERRIRE AN BB IR EERY R - A > (R ERNLARIIER - e REAGE RICE
PREEHVEEER -

£ TRIPS 17524 27.3 ()72 T > B &G SRS S -« Y > R EZEEFH
EWRTTE > A TEARE - BENIEEMBLI AR 2 7774  AFGETEAREZ
L - 1961 FEEZFAEBLNY UPOV 4244 (the International Convention for the Protection of
New Varieties of Plants, UPOV ) HIE(E(re& RERAEY)HTanfd - BN EA BRI RIFHE T
BRI AT E % Fs % - UPOV Al S E—(EiaEAE IR ALY - TSRS
FTA it SR B % PRI S8 UPOV » BIfERHEE Bl A< A UPOV » {H FTA 4]l
(E1FFHEE PRI & ERT T EIFHYRIE - HAT UPOV fERSHTHY 1991 AR ELAH
T REESEARH > AR ABTHEENRET R > FHAEA
BEIT RS - IEAEERMER] - HAAEAERLE FTA thBRE S B S B
A 7 n[ MR EL UPOV 1991 7 i —%K -

P SRR FEN T B RS 2 BFRURIGTEI S — RS | BEDAEE > 55 125 H1(2003)-
% TRIPS Art. 27.3(b) states:
“plants and animals other than micro-organisms, and essentially biological processes for the production of
plants or animals other than non-biological and microbiological processes. However, Members shall
provide for the protection of plant varieties either by patents or by an effective sui generis system or by any
combination thereof. The provisions of this subparagraph shall be reviewed four years after the date of
entry into force of the WTO Agreement.”
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L+ 2000 SRS T ZE0 Sy 5 HE S iaE s TRIPS A% (FRaK

TNEAR

TRIPS e SEEH-#EE S -HrhngE - K- HA-Efe
-Plus &&=k U.S.-Vietnam U.S.-Singarpore  U.S.-Australia  U.S.-Laos Japan-Indonesi
(2001) (2004) (2005) (2005) a (2008)
B[N KEFIIAEA | #UEMEZEELS | JIA WCT H FEFIAEAN | ARG EE
E~EE-E |4 UPOV-WCT - | WPPT-3E<FHN | FL~ HE - B | #EE - &5L
RMEZEMLA | WPPT~PCT B | ELRpEHEFIR | B AEEML | £ Bl UPOV
&) Fe UPOV - | Tk ~ IHIEEERE | & (PLT)- &)+ . UPQV - | 1991 -
=% (Madrid
Protocols ) - {5 pHfZ
&Y (Trade Law
Treaty ) 4E%Y -
o222 X i MBI | MOy | FUBAEC (B | R A - | MECIBH 1
HH - EH - TRIPS fif7EE ) ° e
REETE | HERBEE HEHBIEERE | B TRIPS fiiE | Bl TRIPS fifiE
T FERRE S ZREANEIE A | [H- [&] o
5% N EmREAA AR A AT
B AR HZEE -
FISEFEHEEE | 81 TRIPS i | B TRIPS fipEfH | 81 TRIPS fgEfH | 81 TRIPS fgE | B TRIPS fi & AH
Ror GENDNS 0L MR ETZA | O M EE] | [E - B0 MR A
BRNSERE | FERREER SR B
MIERBEAR TR | & 0 kR #EM HE ~ A
ANBEJESET AR | IMTRABIESE (utility
HfS - TRAFTHETS - models ) ~ T35
R EEEER it~ AMIESS
i Ay P B AT ( layout design )
HAHAR 204 HARTT | RfTBUERFELER | RfTBUEFEE | 20 4 HEATT
BREFp @S | A4 FEEER | B4 FETE | BREpEEE
SR - RS - JEZ e 1FHEREEZ -
AT A BHIRER NG DAFZHE ~ 2L A 772
FERFER FEAHIEATHIA -
EVBAEY | FED - EYAF | MEEFHEEANE | LAFRG A | AFEHER | ZHE8L UPOV —
HTEAME SEHFEN | SEETEE - E | MEsELeh | AEamEh | 2
FHGHIE TR | Y AMEERRIME EHHEIFTEETIL | HE) - EY A
Gh o K o FRoMeRRK - FERRIMARTK -
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AR - (%435 5 Beatrice Lindstrom, Scaling Back TRIPS £7Z-Plus: An Analysis of Intellectual
Property Provisions in Trade Agreements and Implications for Asia and the Pacific, 42 N.Y.U. INT’L L.
& PoL. 917 (2009-2010).

7.2.2 IRERTE © TRIPS i EBIVNABT I EZ A B
7.221TRIPS f}EE+ ~ & /(&

TRIPS fpE AL EAEAE T > FHFASE TR ISR 4HRHY T - PUEIEEE] | (Group of 14) ik
FEg R BEZFAIITL SR T TRIPS @~ 85 ) URAVIR S - TR B A hiA £ 22
L AC B FEAVERSCR T TRIPS e A 528 Hh B2 B VIRYES 70 R S BT
B )\ - “*TRIPS W1ESS /IR AT & B BRI HUO BEAHE i - DLk BRI Ay A 2 4
A R s S A BRI AL FZS o PTRIPS {2 St IR IR B B £
RERVSATT " DA O R AR T Rz - WP RER 7S - e i R s e
[ERHE A EEURIS 5 - *Correa 388 TRIPS Tnﬁ*”/\{lquéﬁ ”%@%Uﬁi@ F R T P

"EFE A (lordre public) » T E] DUEBIATAAFZEZ | o

A S SRR EETEER » RS T ER IR TR TRIPS et
/AP ETIERE - 138 TRIPS fe it - 5/ R AR S TEE R S B RS
SEEEAA]  DUE WTO fE4 TS EIA RIS B SRRA5 SR - *Reichman H ]
DU TRIPS s ~ 45/ \RARIE Ry T EA%aME | (waiver) » SURAK R BRSO BRR ) 1375

% Gervais, supra note 63, at 509.
% TRIPS Art. 8.1 provides:
“Members may, in formulating or amending their laws and regulations, adopt measures necessary to
protect public health and nutrition, and to promote the public interest in sectors of vital importance to their
socio-economic and technological development, provided that such measures are consistent with the
provisions of this Agreement.”
% TRIPS Art. 7 provides:
“The protection and enforcement of intellectual property rights should contribute to the promotion of
technological innovation and to the transfer and dissemination of technology, to the mutual advantage of
producers and users of technological knowledge and in a manner conducive to social and economic
welfare, and to a balance of rights and obligations.”
%7 Peter K. Yu, The Objectives and Principles of the TRIPS Agreement, 46 Hous. L. Rev. 979, note 57 (2009)
[hereinafter The Objectives and Principles of the TRIPS].
% See e.g. Ruth L. Okediji, Public Welfare and the Role of the WTO: Reconsidering the TRIPS Agreement, 17
EMORY INT’L L. REV. 819, 914-915 (2003); Denis B. Barbosa et al., Slouching Towards Development in
International Intellectual Property, 2007 MICH. ST. L. REV. 71 (2007); Peter K. Yu, The Objectives and
Principles of the TRIPS; See also Ruth L. Okediji, Toward an International Fair Use Doctrine, 39 CoLuMm J.
TRANSNAT’L L. 75, 167-68 (2000) (suggesting the use of the Articles 7 and 8 exceptions to construct an
international fair use doctrine.)
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HERSEEIAAE TRIPS f7E 55 64 fRHIFIAT AR AT LR 5T LA T RE BT 2 S5 -
“Ruse-Khan HIIZE & LRI A TRIPS fE 554 ~ 55/ \AhaBRis TRIPS i (e A 6l
TRIPS i A% O EEEZE - ( TRIPS st ~ 55 /G By — AR R PR IR RIS -
A6 H AT LRI TRIPS 45t ~ 55/ \IRBU RS P B S Rt -

M AZERSH TRIPS fiE st B/ URAIBIINERZE A A HEEFE - 2
FaagaTAEIETL R AT R - Dreyfuss £5H @& B R EIZ FI g LA TRIPS ESS £ - 55
SRR LA EHE AN B A SR R 2R & 5 TRIPS {5 E R 5 F 25 {8 A R i A8 5%
REAE > ASEGIPAER A E R R RS S FRiE R A VAS 3] EEReey S -
YU R E BSRRET > TRIPS {25 T~ 5/ EAIBIANE R RRE A & Bt - 48 WTO
DEHVEE EREFA— I KEFEE L% (Canada-Patent-Protection of
Pharmaceutical Product) *%rft » Fkih N ik HIS= AT FrEE HIEYS TRIPS e s i B

LA SR S - SR BRI BRI > TR T I A TR B
SRS EE H RA -

7.2.2.2 TRIPS figi & BISNAE P ARIE Z A Je

TIrERSGEL > HATt RSB E S A b - BRI AR ey Bs e
+o3ak%E - EVERENTETREGIINE Ry ERE - B R BB o " B o D B B
N> WsRER % (research exemption) fEH5YBIFAVEIEEH » HIL AR RIS B fnpicss - 1*°
EE T TRIPS e H ATHY R AER GNP 2 A fe - R EHE B LY
0 BB R flE AL SR S EA BN - ZAMERAERY 2B S LA IRR
LEBLEIFAATHE » BUEMRE A E R HERE > DIES HOISL - NIRRT I Z R
1117 2Ry S A — 2D RO BR G aase I 1 [EEBsE - Weatherall F5H - S HH RS TEYRHITI MR I

% Jerome H. Reichman, The TRIPSAgreement Comes of Age: Conflict or Cooperation with the Developing
Countries?, 32 CASE W. Res. J. INT’L L. 441, 461 (2000).

199 Henning G. Ruse-Khan, Time for a Paradigm Shift? Exploring Maximum Standards in International
Intellectual Property Protection, 1 TRADE L. & DEV. 56, 68-73 (2009).

10 Rochelle C. Dreyfuss, TRIPS -Round I1: Should Users Strike Back?, 71 U. CHI. L. REV. 21, 23-27 (2004).
192 panel Report, Canada-Patent Protection of Pharmaceutical Products, Complaint by the European
Communities and their Member States, WT/DS 1 14/R (March 17, 2000).

193 1d., at paragraph 7.26.

" SRITEIEE > T TRIPS 08 2 B MER—LARHE R B M B ot > BUKRER SR > 45 107 3> B
16 (2008)

" SRIAM B -
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Fi RIS FTAE - FTLABIRE R s AT B B MK - 1°°

TRIPS fiE 26 ~ 5 /\GRAYFIS M AIlE ] _EHYREE - — 5 EE R F i i H Ril
(R e R B R T S SRR - (S 25 o] AF SRV 2 R EIREZ 5 IR » R4 7 A ERR
FENVEETK B HEMAETME SRS HEERAE 2k - Rty > EE5 6
FREB R BIZATIERAY » B2 RHYE T M - M SRV E H EREAE S SRR
IR TET - Bt AEEREHREE TRIPS jEFt - 5/ URNBFIYMNFEAT > Max Plank
FII14R% (the Max Planck Institute for Intellectual Property ) #J Kur H41 85T 7 f&5 ¢

(1) BFEBINIDESEERIER S L - 5/ Rz HRVERFRIWAERE - &858
R Prée TAANKLBAS ~ AT B = AR 2P -

(2) & 67 B BRI HER - FI RS MR S R 77 2 > FLRERCHERI A
Y EE > I FAREIER ST R A2 AR - 18

7.2.3 REUERD © AFRIFH R

AL Landes & Posner i AV RER Ry T /22472 | (public choice ) ZiERY
BEMERILEANGER - AN T 28R4 88 (rational choice ) /&Ly -
Ry N B DB H BA R R L S5 o A FLEEEFTIE Y2 )7 Asm bV (ERe T 5=

( methodological individualism) - {EzE{lE AJZ H FIFVEARS @ FEZORA i KA BAYSE R -
PATTIE AFRMERAIAE - WA ARRERF ARA R 288 2 (%5 > BEIe R nlge 2 RF mIEER
19 - 2Rt TP EERS A E = K B BRI 0IER - REShneE &R E SRS
B L T - BRI TENS M AR AL AES - SN SCE RS R BTG
FIZRHVIESK » FEOAME ASIREAT Fie R RS A RmL < BLoh > BRME R TP el RyRiT
H Iz EIRSH = (rent-seeking ) 17/ » (155145 BIAG USR5 55 F-Fe AB R REAI B

1% Weatherall, supra note 29, 879-880.

YT SR - B 104 -

108 Annette Kur, IP in Transition — Proposals for Amendments to TRIPS, (presentation slides) available at

http://193.174.132.100/shared/data/pdf/ipt_fuer rom maerz_07.pdf (last visited June 23, 2012). The proposed

draft provisions are:
“(1) Members shall take due account of the objectives and principles set out in Articles 7 and 8 when
formulating or amending their laws and regulations. In doing so, they shall ensure that the protection
granted reflects a fair balance between private economic interests and the larger public interest as well as
the interests of third parties.
(2) Members shall ensure that users may, without the consent of the right holder, use protected subject
matter, provided that such use does not unreasonably prejudice the legitimate interests of the right holder,
taking into due consideration the normal exploitation of the right.”
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FIZsHRE) - HLAETIR By - 1

R S RV THE T - JERE = gAY /&% - Hovenkamp 4%
B T AR O TR R EREESETIEN o O o B AP SR
MIREC A S HIE R ISR AR E S R IR B A 4R TARAR R 2 1T
FEIE 5 (FFE (USTR) - 281 R EIHVE S ERE LA E R 8L USTR 178k & 2501
SRR TP AR S KA A LR REERA, - T2\ SRS P £ (R 2 T A Ry e
T REHHVASBEEREZW AT BB S DUE R A HA AL - RIMEEEBUNE &
B ZESKA AR Z WK AL o AP R E fIHREST - FERA A TS5 BB S0P AL 7 ]
PAS [REECR B OO BRYE A ZE R HARRYAGH] - A= E RS - MAEEET]
USTR EL A1t 5o M2 Y B 4 - Drahos & Braithwaite it tH USTR HYBURIARZ
FlERERS T ERPR R ER ERR S | (the International Intellectual Property Alliance, 1IPA)
W TR 301 (oriBies LBl Bk - SURERE USTR RSRAIRISH T 20K -
HIPA (Y75 (L8 R 25246 » it HLE 1980 £ (RRHAETEEE USTR 4EFra bl - " ER AL
P SERYA e £ 52 T BURBILARE PG - IMRERGRER TS RENVEE - DIURE

FEHTE O FE AR -

i USTR Hrt&Bie1E (agency capture) ““AUETE Fs/fi s - BURTRALE S HEI4ERE
HIE N ERE R R ERGHIE R - THR(F S LR B G S 55 B g SR I
(PhRMA) - £ TRIPS A EfilE 2 & - JEFEZHY A REEEERS - ZA1M Abbott F5H - 5%
R EE R (B AT AR AR E R TRl ( Viagra ) SEis g4 SRR - MO8
PR PR i BER T = 2 (AT RIE - M Fe s g B iR R s\bas Mg 28
FIEEE ~ BRI > A EEBLEIE - SEE 2008 £—E 1 - 5 80%HYEEIR
B B DAY MIBI R e - OB S /DI SE BRI 5 5 4E e b (National Institutes

109 __grym=6m] 22 f5 Gordon Tullock, Arthur Seldon and Gordon L. Brady % > & ~ BEZUE ~ S50
EURFREE © ANHEEERTER - B bR+ (2005) -

119" see Herbert Hovenkamp, Innovation and the Domain of Competition Policy, 60 ALA. L. REV. 103, 117
(2008-2009).

" Dreyfuss, supra note 101, at 26.

Lindstrom, supra note 18, at 965.

113 PETER DRAHOS WITH JOHN BRAITHWAITE, supra note 20, at 91-99.

YRR | I BCREER T AR EFS AR A A HIE A - & SO S S BT R
s > DI BNIEECR » DEUSAFIN CRALESRIAL - MRV AE4E B (5 AH & s - &
TEEPAMERY - WA - BURTRRAE S0 EIE N ERE AR YR L - LHESE - B
PERHZE FTREZ B1E - iR A s ERS PR ek B HVARE - P EEIEE (agency capture ) HYHHS: -
115 Apbott, Toward a New Era of Objective Assessment, at 92.

118 1p Task Force of the U.S. Business Coalition for TPP, Key Goals and Objectives (Draft),

available at
http://www.wcl.american.edu/pijip/download.cfm?downloadfile=469D4589-E11E-18EE-A21EB9A1630511EC
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of Health, NIH ) 1551 2.8 {E3ECHYMHE) » 1T 5 BUEERS th N EUN & B KR BAZER B T A4
PIEE BRI ARSI AR/ « MRS T « B s B R A 25 YA 1S A0 HE B
o PRRHE IS R FTRE R A AV - 7E35E - BHEE B SRR T E R 2 E= &
@& FfE (Food and Drug Administration, FDA ) » KT S A &84 H AT RS RE Al
USTR —Fufit - MERHEEA R0 TSR -

IS E = A R E SRRV A EE R Y A2 B - IR EERG TR B 7742k
I —fEH - BIEAIA FTA ZRGERBI S BRI E H - VP28 FTA 182725k
B EM E AR A 2 AT RERY o EERG AR - 0 ELARYE FTA WY =X - USTR
TN 77 B i HY PrReB R B A B S B R VL ARG R H - P A i IB e R IiRZ - 48 USTR
AT FTA VAR T - BEIERR A AR AT & » MBERIP RS HESE
E o Z B (Industry Trade Advisory Committees ) HYEES AR - fEERAY R E E
#EZE & (Intellectual Property Committee ) Y 19 (7 ¥fERE &5 » KER/TEIR H Epg Bl
HANE I BE I - B GE R Ts R P e BAEA - YIE 2002 ERTIL
A TR MR 5 HRAE 3% | (the Trade Promotion Authority Act) "B 2 S FIIZ5 (Y 45
PR TLERHERCRERIRE ST 484 - ARSI R ek e 2
R o fEIE FTA BILARIT AT AR A YRR e b B 2 B B T Se AT BUE T -

Al

%
=
~

Smith & Lessig {5t > ACTA {55 AR LR FRE TEERF IR S - REVKE R
(TR - EETECHFISHE A ARG ER » R EOBMGTH Lt E R - HEE
S REBIVE B S RE RN IP T2l I HELL TR, Z 4 - R
152 E SRR E FERE A P firry T A IESR 5 (IP Justice) JHE—IRBUMFAHEEFTS - ACTA F
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