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Abstract

Thanks to continuous bio-prospecting efforts undertaken by many developed countriesin
the past two decades, numerous bio-heritages are discovered and such effort has also draw
renewed attention on protection of traditional knowledge. Traditional knowledge can be
narrowly defined as: an inter-disciplinary knowledge that is often gained from experiences of
utilizing unique natural resources by indigenous peoples. TK has the following characteristics:
it isusually the collective creations past down from generations that keeps on changing as

timegoesby ; TK isalso orally transmitted and belong to the particular group of people who

createit.

The protection of traditional knowledge is not only closely related to the spiritual
well-being and cultura identity of the local people, it is also very important to humanity asa
whole in persevering bio-diversity and promoting economic devel opment. Thus protection of
traditional knowledge is as much asalocal issue asit isagloba one. Such issue's complexity
cannot be underestimated.

From an international law’s perspective, the protection of traditional knowledgeisa
multi-faced issue. Thisissue can be approached from three different aspects: socialy from
protection of indigenous people’s human right, environmentally from maintaining biodiversity,
and economic utilization. Moreover since traditional knowledge is essentially aform of
intangible property, it seems appropriate to be governed under intellectual property regime.
Thus whether it is appropriate to incorporate traditional knowledge into current intellectual

property regime has generated much discussion.

Intellectual Property rights in essence, awards its right holder exclusivity relates to the use
and possession of property against all third parties. Awarding Intellectual property right also
meant to be as an incentive to promote innovation. Such purpose isin odd with some of the
most defining characteristics of traditional knowledge. Traditional knowledge is the collective
work of an ethnic population group and it is often share freely within a group.

Other then approaching thisissue under intellectual property regime, the feasibility of
establishing asui-generis regime internationally that will govern exclusively al traditional
knowledge is increasingly gaining more attention too. Such proposal is theoretically sounded
and is being adopted by Taiwan and Peru’s legislation. However, Taiwanese regulation’s
effectiveness in the protection of traditional knowledgeis severely limited by itslegal



jurisdiction and venue, especially in the instances of against international bio-piracy or patent
misuse of traditional knowledge in another country.

Currently most international regulation for traditional knowledge protection is soft law in
its nature thus with only very limited binding power. Thereforeit is up to local legislature to
grant a more encompassing and comprehensive protection for traditional knowledge.
Accordingly, this essay will be focusing on Peru, New Zealand and Taiwan'’s national

legislation on traditional knowledge protection by conducting case analysis.

Taiwan has arich source traditional knowledge from its aboriginal population. However,
such knowledge is in an imminent danger of being lost. Therefore, Taiwan's Aboriginal
Committee and host of experts in the subject matter areinvited in drafting a bill of “Protective
Regulation in Preserving Aboriginal Cultural Knowledge and Bio-diversity.” Such bill's
purpose is by uniting force from both the government authority and aboriginal communitiesto
preserve and foster knowledge utilization. The drafters of the bill, through field study and
interviews, have gained a deeper understanding in the legal aspect, purpose of the regime and
legislative proceeding of thisissue. In addition, in comparison of Brazil'sAct 27811, Taiwan
has a more stable economic foundation than Brail thusits version the regulation will focus
more on environmental protection and preserving knowledge than economic utilization which
should also be more fitting to the expectation of greater aboriginal community.

In conclusion, the author finds it is difficult to give an exact definition of traditional
knowledge, this elusiveness also increase the difficulty when designing alegal system that
aims at its protection. Therefore, it will be more practical approach to focus only on
traditional knowledge's most defining characteristics and adjust the boundary of law in
accordance with its legislative purpose. Furthermore, current intellectual property regimeis
incompatible with the very nature of traditional knowledge therefore its protection scope is
inadequate at best. Even though Taiwan already has exclusive regulations in place for
protecting traditional knowledge but due to Taiwan's limited jurisdiction, such regulation’s
protection scopeis limited. Thus, it is of great importance that there will be an internationally

recognized set of regulations, made exclusively for protection of traditional knowledge.

Key words : Traditional knowledge, bio-diversity, indigenous people, intellectual property,
sui-generis, defensive, positive, Peru, Act 27811, New Zealand, Waitangi treaty
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’ Ley N° 27811, del 24 de julio de 2002, mediante la cual se establece el régimen de proteccién de los
conocimientos colectivos de los pueblos indigenas vinculados a los recursos biolégicos (LAW INTRODUCING A
PROTECTION REGIME FOR THE COLLECTIVE KNOWLEDGE OF INDIGENOUS PEOPLES DERIVED FROM BIOLOGICAL
RESOURCES) (enacted on 2002), available at http://www.wipo.int/tk/en/laws/index.html (last visited Jan. 16,
2011). [hereinafter Law 27811]
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* Matthias Leistner, Part I, Analysis of Different Areas of Indigenous Resources, Section 1. traditional
Knowledge, The Positive and Negative Aspects of Traditional Knowledge Protection, in Indigenous Heritage and
Intellectual Property (Silke von Lewinski ed., 2004), at 49-144.
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YOSBEE(T - BHAEEE - BREES - FEE  (ESAIE RS CEERBUAREEBCRRE) 8
—Hf » H 39-72 -
> Graham Dutfield, INTELLECTUAL PROPERTY, BIOGENETIC RESOURCES AND TRADITIONAL KNOWLEDGE
(2004)
® Id. at 92 ; Michael J. Balick, Traditional Knowledge : Lessons from the Past, Lessons for the Future, in
BIODIVERSITY AND THE LAW INTELLECTUAL PROPERTY, BIOTECHNOLOGY AND TRADITIONAL
KNOWLEDGE(Charles R. McManis ed.,2007), at 280-296.
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2 Dutfield, supra note 15, at 92.

2 d. at 92-93.

* 1d. at 93.
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o Dutfield, supra note 15, at 93.

° See WIPO, Revised Draft Provisions for the Protection of Traditional Knowledge: Policy Objectives and Core
Principles, Art. 3 (2). at 23. WIPO Doc. WIPO/GRTKF/IC/16/5, Annex (2010). [hereinafter WIPO, IGC Sixteenth
Session Document]

! Manuel Ruiz, Isabel Lapefia, Susanna E. Clark, supra note 3, at 755.
¥ A EIR ERRIE S 24 % REREARG A CAES S  AEREECHRERE B
TREEENEEREY) - BINIEY) - BAEEN 2 EAIE St E A L E R RS

3 Downes, supra note 2, at 254.

* Manuel Ruiz, Isabel Lapefia, Susanna E. Clark, supra note 3, at 756.
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Sl - ‘2% (World Health Organization, MEWHO) L 4 I 22 5 ~ S ek o
i @ff‘u%%%?@@f B EE R S s AL S e S W g R S R
BArd 4 FERA T A OMNG R BATEARES G B A R LAY B g

PR ER R o P

Fohg e T B RAEBE B RET REARY A B o By L fod b
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3 Jay Erstling, USING PATENTS TO PROTECT TRADITIONAL KNOLWEDGE, 15 Tex. Wesleyan L. Rev. 295, 333
(2009).

’ Downes, supra note 2, at 255.
® Manuel Ruiz, Isabel Lapeiia, Susanna E. Clark, supra note 3, at 757 ; see also Dutfield, supra note 15, at 99.
° Id. at 97.
% Id. at 98.
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Downes, supra note 2, at 255.
42
Id.
See CBD Website, http://www.cbd.int
“d s
Dutfield, supra note 15, at 99.

Kuei-Jung Ni, International Law-Making on Traditional Knowledge: A Useful Vehicle or an Empty Box. (to be
published).
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LA PR F P AR S BRI i e LT R R i R P i i enig e
BEF TN EENSER AANE I FAE A IUFE - LA S AL

"E'-fé °
B BERRP Y B

Fligsiaead P - BaF S BHA A~ s 1% ¥75 (collective generated, owned and
preserved) > frfp G A AEF NARE G AFRFRE S0 BRI OEE R ok LA A EOEE
AR LR B B E KRR RAAHEE KGR R RO o Ja

BRI ATE X $nF L ARBEN R FERCLASES -

>t CBD, article 8 (j) states : " Each contracting Party shall, as far as possible and as appropriate: Subject to
national legislation, respect, preserve and maintain knowledge, innovations and practices of indigenous and
local communities embodying traditional lifestyles relevant for the conservation and sustainable use of
biological diversity and promote their wider application with the approval and involvement of the holders of
such knowledge, innovations and practices and encourage the equitable sharing of the benefits arising from the
utilization of such knowledge innovations and practices. | [hereinafter CBD, art. 8 (j)]
> Erstling, supra note 36, at 300.
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? See WIPO, Revised Draft Provisions for the Protection of Traditional Knowledge: Policy Objectives and Core
Principles, Art. 3 (2), at 19. WIPO/GRTKF/IC/9/5, Annex, (2006) [hereinafter IGC Ninth Session Document] ; IGC
Sixteenth Session Document, supra note 30, at 23.

* The term “traditional knowledge” refers to the content or substance of knowledge resulting from intellectual
activity in a traditional context, and includes the know-how, skills, innovations, practices and learning that form
part of traditional knowledge systems, and knowledge embodying traditional lifestyles of indigenous and local
communities, or contained in codified knowledge systems passed between generations.

> WIPO, IGC Ninth Session Document, supra note 53, at 19-20.

® 1GC Ninth Session Document, supra note 53, at 20.

7 1GC Sixteenth Session Document, supra note 30, at 23.
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:)/3‘1 ﬂ—rﬁb‘[‘]m ‘e a&qﬂ,@ «uff' ’Pfuﬁmﬂ ,\I;

CBD & WIPO A 22 p chen7 o > @A wadh iR 2 4 B 825 ¥ 7 Ip ot

Ry R i@l o izfcf L < Rapk o

Lo ‘%f""‘i‘?" A s ,fﬂ‘;—',!;rs;k.#}g ) X R B LR 11_%, ,
$3 W R0 BRI S A B R R ALH Y i (Customg) & e 1 1
Y(cultural traditions)s & 42 ¥ eh- 384 > [ & 473 Bitengdit ; &i > 2 CBDr
WIPO B+t @ Star@i i B f2 1 » (3 aam e 1 Rl d o

DB S AR BB - R4 0 BRI =T RS 3 = g SR

«’F‘r’%“ 60 , fe { *sﬁ;}ﬁ'—g«»r;—‘_—. STl '#’ % d AL X H_:.MI.F m#ff* 61

WA R SR TR A — MR B R N &2 —2781172 %@ 27811
FEE 20F AR Ll A A g e 0 R P CBD fr WIPO $f g i &
HURfR S Ty h PSS S AR B S AR o A2 R R B

(collective knowledge)fi-=+ @ stivglio geh 22 2322 A RF L B B an b 4 o

® Id. at 25.
P [ FHRE 1) © B AR & S £ (societies) H 5 43 (identity) K AB 57 55 Byl 2
0 BN o AREE B TR A i 4% B B 2 R B (e P % ek
ot Erstling, supra note 36, at 296 ; WIPO, Consultation Paper: Recommendations on the recognition of
Traditional Knowledge in the Patent System, at 15. WIPO Doc. WIPO/GRTKF/IC/13/7 Annex (2008). [hereinafter
WIPO, Recognition of Traditional Knowledge]
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2007# > B E MR AN ERJE W F6LEHMEF S € ¢ Wi 22 ¢ 208w
2450k 3 o ibdE DI R AAEG VR SIES B P h2 AP fiER S  aER
CEEP s RERAAFEMARERE I B

o5 BRBERETH e—114 P SHRELG L B

A B FROBEE R F 0 2% TR AH I & AIRT S @SS B HT
- B A > AR f]}uﬁﬁ\.ﬂfrﬁ’_gﬁg PRF R & o 1970& & ﬁiﬁi%%‘l%’ ,
- i>d Pat Moony =% % » Bt A > 112 5 2 B RAP 1P (access) B sk s B F A%}

A HAR oendp £ PR s eman A L Rox B g g™

AEGERA T REALE B AR B R R Y R R 2
7 R R a4 4 R o K (Convention on Biodiversity - f§ #.CBD) | %]

> See UNESCO, Model Provisions for National Laws on the Protection of Expressions of Folklore Against Illicit
Exploitation and Other Prejudicial Actions, UNESCO Doc. (1985).
? See Pat Mooney, Conserving Indigenous Knowledge - Integrating Two Systems of Innovation, Independent
Report by RAFI(Rural Advancement Foundation International, now the ETC Group) and UNDP (1994) ; See also
http://www.etcgroup.org/en/about
* Manuel Ruiz, Isabel Lapefia, Susanna E. Clark, supra note 3, at 758.
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2010 10" » CBD* % 2t &% W & § ¥ i 1 % + & 3% %% (Nagoya protocol) ®’
g1 P~ (access)il @ TR 2 R ZTIRE R E 3 (benefit-sharing) > - L 2 szfrfy
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>~F

kL S —rI RATE M AR S b

\\\
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> Id. at 760.
® CBD, art. 8 (j), supra note 52.
7 SHEHREEEN 2011 4F 2 A 2 H{EAEE BN A T - 3E H AR S ERIBE R SN % 7 HKE
REREHRNESE TR E SR AUEZHRETN 2012 FGLIER -
® Article 2 of the Convention Establishing the World Intellectual Property Organization(1967) provides that :
intellectual property rights include rights related to : literary, artistic and scientific works ; performances of
performing artists ; phonograms and broadcasts ; inventions in all fields of human endeavor ; scientific
discoveries, industrial designs, trademarks, service marks, commercial names and designations ; protection
against unfair competition: and all other rights resulting from industrial, scientific, literary, or artistic fields.
° 1GC 5B B WIPO S Em {4 A RE DA E TG - 1B/ \ KGR s2p TR R % -
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BL UWIPORA T enIGCi#hiE @ #riteninE ¥ & N B Ao imEy & 1 jt il p o
< Ja P ( Draft Provisions for the Protection of Traditional Knowledge: Policy Objectives and
CorePrinciples) % B # & * i @ siorihene & i HEN P T hRE - § &
BLIRTPRI FEFAETFL > ARETPHFREAFEFREFNL

-8 AV 2R AT EMAE G I B HRE

dNRET LB E FEMARZ N7 2B RRFREfIZ & - F]pt L

RSB E SR DG 2 kad = e LB PRI SR A 2 4] 0 7@ i 2
WRVFAD- B S HEMARTRFEDTH SHMAEG wdHm - L8

KRSRES U2 350k 4 e B2 BB RR T EMAREYY » S

2 WIPO AT i IGC#H# ¥ “rggenihE i ks T f il ‘2% (World Trade
Organization, f§ # WTO), T ##| A TRIPSE L £ &4 > 7 L A2 ciddh g o

See WIPO, Draft Provisions for the Protection of Traditional Knowledge: Policy Objectives and Core Principles,
WIPO Doc. WIPO/GRTKF/IC/8/5 (2005). [hereinafter IGC eighth session]
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! Leistner, The Positive and Negative Aspects of Traditional Knowledge Protection, in Indigenous Heritage and
Intellectual Property (Silke von Lewinski ed., 2004), supra note 13, at 58.
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” John T Cross, Justifying property rights in Native American traditional knowledge, 15 Tex. Wesleyan L. Rev.

257, 293 (2009).
24



[4- ] AP EH A BH A R D B A HER S » BB

b5t

(A 2H))

BT SR A
S BRI
Aripi A

(R~ BEAAER) B S5 T P

gills:3

(FH %k AT )

FEHAROREPIREA 26 > - AR 2wl - EFRELLEw
ﬁ*oﬁﬁaﬁk—%%gﬁ;ﬁﬁﬁd—%*3?%%%’ﬁﬁ%$wkﬁmiﬁﬁ
LA PR S B A PR SRS 0 TR G 2 e A T 2 ond o A RAEMAE
BARFIFRFP NI F > HPRBPSLARLAFR S °i*%ﬂ'$ |Ba % Ao i

ARAREN - BT RS- BEA S AR FIERARY R HELER BB A
SREAMRAP FARLFIE FT AN G F R R CFRIR Y FE
AT - #e BN o A BB L andha & Rdp 00 ks 2 2

/.),I J o

TR RO EM AR ORA RS T 0 T B R E RS 5 K B
BR@ bR BRFHNTEMARTIRA R L TG e FAMFE S VT EM A
*E#J '/ﬁ"pi [ «uﬁ"r' R E e _E 1+ [(FGIPA AR T

O CEEMENELR) > TTIRHAF(2008) -
25



F-F HARTTEMAERAL R
B BMAREETFUTA, vs FEMARFE TEUT A A

I

W TMA - A TR BRI AT AR R (dE 5, AT
AORE KT REL), B 5, BT Lo o EF e 0 Eoiesh T &
A HANEERLRFIER 2 A4 0 THEMAE

Flet o o) THEMAR o VERALREEL T R A A ERF S @ R
LA A RN e B i IR AR R TR R o - &
SEHEE TRUMANRE, & TEMMARE,- "

gy 1967 & T =2 R Epd 4 4 2 8 2 4 (Convention Establishing the
World Intellectual Property Organization) | s % 3£ P4 A ¢ 42 ©

128 4z P82 Fiv.

207 F A B2 s R AR SR e
BAKFL ERHEP o

AFE 2 R o

5.2 %12 3772 37754 o
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http://www.tipo.gov.tw/ch/AlllnOne Show.aspx?path=2244&guid=0dbd0d72-6fb5-4757-8b3e-f2c551aece73&l
ang=zh-tw (EEZEHHE 201142 H16 H)

’® 1d. See also WIPO website, http://www.wipo.int/treaties/en/convention/trtdocs wo029.html (last visited Feb.
15, 2011.)
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Cross supra note 73, at 265.

~k%?%ﬁfmﬁ”§¥%T@ﬁTE%m BRI (tangible) + (52 HURIIBA SRS
BEE DL EhE LS T HZs (account) BUE (H (debt) LR /3 Y - IEE RS (discrete intangibles) FYEfHUE 7
80

Cross, supra note 73, at 264-265.

8 they are shared, the value of the thing to each user is less than it would be had that user been given
exclusive rights.
8 Cross, supra note 73, at 265.
83

Id.
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* Univ. of Colo. Found. v. Am. Cyanamid Co., 105 F. Supp. 2d 1164, 1175 (D. Colo. 2000) :  stating that the
“fundamental purpose” of the patent system is the “promotion of real innovation in science and technology” | ;
William van Caenegem, Intellectual Property Law and Innovation 1 (2007) : " The central argument justifying
intellectual property laws is that the greater social welfare results where the ‘natural balance’ between
imitation and innovation is disturbed to favor the latter. ; ; Shahid Alikhan & Ragunath Mashelkar, Intellectual
Property and Competitive Strategies in the 21st Century (Kluwer Law International 2004) : " The main objective
of intellectual property rights protection is to encourage creative activity, thereby providing for the largest
number of people, economically and speedily, the benefit of such activity. |

Cross supra note 73, at 265-266.
® Drahos 2170 By Al LR TE S =R EIRVARA - TiERRE - Eo A S Es —(EHA ) B i (R AR A -
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4 Cross, supra note 73, at 266.
% 1d.
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Id. at 267.

Cross, supra note 73, at 268.

.
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3 Cross, supra note 73, at 269.
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The 2005 UNESCO Convention on the Protection and Promotion of the Diversity of Cultural Expressions,
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120 Dutfield, supra note 15, at 94.

Id. at 95.

See WIPO, Intellectual Property Needs and Expectations of Traditional Knowledge Holders, at 25. WIPO Doc.
(2001). [hereinafter WIPO, IP needs and expectations of TK holders ]

2 Under the WIPO definition, tradition-based knowledge systems : " have been transmitted from generation to
generation ; are generally regarded as pertaining to a particular people or territory ; and are constantly evolving
in response to a changing environment. |

124 Dutfield, supra note 15, at 95.

The ownership issue plays an important role in the very justification of a possible future traditional
knowledge protection.
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126 Matthias Leistner, The Positive and Negative Aspects of Traditional Knowledge Protection, in Indigenous

Heritage and Intellectual Property (Silke von Lewinski ed., 2004), supra note 13, at 58 ; Dutfield, Intellectual
Property Rights, Trade and Biodiversity, at 62 (2000).

127 Dutfield, supra note 15, at 95-96.

Downes, supra note 2, at 255 ; Anil Gupta, Building upon What the Poor are Rich in - Honey Bee Network
Linking Grassroots Innovations, Enterprise, Investments and Institutions, available at
http://csf.Colorado.edu/sristi/papers/building.html
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133 Seeid. Art. 37.

Dutfield, supra note 15, at 96 ; Darrell Posey(1995 p.17) : Tindigenous singers...may attribute songs to the
creator’s spirit | ; Blakeney(2000,pp251-252) : I If the beliefs and practices if Australian indigenous peoples are
any guide, authorship may reside in ore-human creator’s ancestors...Authorship is replaced by a concept of
interpretation through initiation.

13> Cross, supra note 73, at 280.
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perceived, reproduced, or otherwise communicated for a period of more than transitory duration. A work
consisting of sounds, images, or both, that are being transmitted, is “fixed” for purposes of this title if a fixation
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27 Leistner, id. At 59-60.
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Resources Within the Patent System, at 7. WIPO Doc. WIPO/GRTKF/IC/5/6, (May 14, 2003) [hereinafter
WIPO, Mechanisms for Defensive Protection]  Jay Erstling, supra note 36, at 316.

233 Erstling, supra note 36, at 316-317.
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28 Recital( L 147) 27 states that : Whereas if an invention is based on biological material of plant or animal
origin or if it uses such material, the patent application should, where appropriate, include information on the
geographical origin of such material, if known ; whereas this is without prejudice to the processing of patent
applications or the validity of rights arising from granted patents.

239 Dutfield, supra note 15, at 111-112.

Id. at 112.

Id. at 114.
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22 «The concept of novelty must not be given such a narrow interpretation that only what has been described
in the same terms is prejudicial to it...There are many ways of describing a substance.”

>3 “the information disclosed by a product is not limited to the information that is immediately apparent from
looking at the product. Importantly, the information available to the public also includes information that a
skilled person would be able to derive from the product if they analyzed or examined it. ”

24 Dutfield, supra note 15, at 115.

Any information that is obtained as a result of an analysis undertaken by a person skilled in the art must be
obtained without undue burden or without the need to exercise any additional inventive effort.

26 Dutfield, supra note 15, at 115.
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»7 Cross, supra note 73, at 258.

>% |d. at 258-259 : I This model does not bar all uses if the knowledge. Instead, in most cases a culture could
recover only when there is a “wrongful” appropriation or use, such as when someone acquires the traditional
knowledge by deceit or bribery, or violates a promise not to use the knowledge in a certain way. |

259 WIPO, IGC Ninth Session Document, supra note 53.

Cross, supra note 73, at 259.
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?%2 CBD-COP, Principles and Guidelines for the Protection of the Heritage of Indigenous Peoples, Decision V/16.

3 Dutfield, supra note 15, at 116.
% Jd. at 116-117.
1. all acts of such a nature as to create confusion by any means whatever with the establishment, the goods,
or the industrial or commercial activities, of a competitor
2. false allegation in the course of trade of such a nature as to discredit the establishment, the goods, or the
industrial or commercial activities, of a competitor
3.indications or allegations the use of which in the course of trade is liable to mislead the public as to the nature,
the manufacturing process, the characteristics, the suitability for their purpose, or the quantity, of the goods.
266 Dutfield, supra note 15, at 116.
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287 Dutfield, supra note 15, at 121.
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2% 1d. at 121-122.
20 14 at 122.
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21 Krishna Ravi Srinivas, supra note 163, at 98.

2 10 prevent second comers from entering TK owners’ products market with an unoriginal imitation of their

product.

> To get reasonable compensation from follow-on innovators who make improvements on the scientific

knowledge of the TK holders.

% To make use of the second comers own technical improvements for improving the original products.

Krishna Ravi Srinivas, supra note 163, at 98-99 ; Graham Dutfield, supra note 15, at 122.
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27 Krishna Ravi Srinivas, supra note 163, at 99-100.

Dutfield, supra note 15, at 122.
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391 Krishna Ravi Srinivas, supra note 163, at 99.
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3% 1d. at 104.

304 ld
*% |d. at 104-105.
Id. at 105 ; See also CBD Secretariat, Development of Elements of Sui Generis Systems for the Protection of
Traditional Knowledge, Innovations and Practices to Identify Priority Elements, at 15. UNEP/CBD/WG8J/5/6
(2007). [hereinafter CBD Report of Sui Generis Systems]
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397 Krishna Ravi Srinivas, supra note 163, at 105.
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3% Available at  http://www.iied.org/ (last visited June 15, 2011 )
Krishna Ravi Srinivas, supra note 163, at 105-106.
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3> National sui generis systems provide the means for protection and growth of TK within national
jurisdictions ; These were inadequate to fully protect and preserve TK.

3% Graham Dutfield, supra note 15, at 123.
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319 Dutfield, supra note 15, at 3.

0 Wyl > FETHIAIETELEE > AlErEIREE - Available at
http://newideas.cc/magazine/article.php?AKEY=1453 (51£ %28 HHA:2011 43 H 1 H) -
321 Dutfield, supra note 15, at 3.
WIPO, IGC Sixteenth Session Document, supra note 30.
See WIPO website: http://www.wipo.int/tk/en/tk/
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WTO* 1986 & 1994 & A % w & (Uruguay Round)® #72 4 ch 3 i 7 5 5
T—TRIPs> 25 W%E =2 ¥ Bt ¢ R RAP FEMA B REE (the
standardization of national intellectual property rights) i 442 2_ F1H 2 AWTOT #1 &

3% Dutfield, Global Intellectual Property Law, Uma Suthersanen at 342. (2008).

WIPO, IGC Third Session, Elements of a Sui Generis System for the Protection of Traditional Knowledge,
WIPO Doc. WIPO/GRTKF/IC/3/8 (Mar. 22, 2002). [hereinafter Sui Generis System to protect TK]
326 wipo Survey on Existing forms of intellectual property protection for traditional knowledge— preliminary
analysis and conclusions, WIPO-Doc. GRTKF/IC/2/9 (Dec. 3, 2001), para. 19. [hereinafter Existing IPRs to protect
TK]
327 Leistner, The Positive and Negative Aspects of Traditional Knowledge Protection, in Indigenous Heritage and
Intellectual Property (Silke von Lewinski ed., 2004), supra note 13, at 59 ; Erstling, supra note 36, at 307.
328 .

Erstling, supra note 36, at 301.
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329 Dutfield, supra note 15, at 25.

The middle prong provides that: disclosure of the origin of inventions derived from TK, especially when the
traditional knowledge relates to the conservation and sustainable use of biological diversity.

PSS (A SR AL WTO B 55 Bl 2 5 S0 e I BRI E AR 2 U BB 25 5y
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32 Krishna Ravi Srinivas, supra note 163, at 91.
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33 1d. at 111.

B AR ENRE DL PG Ry B th B R SRR -
3> See Council for TRIPs, note by the Secretariat : The relationship between the TRIPs Agreement and the
Convention on Biological Diversity, at 71 ~ 135. WTO Doc. IP/C/W/368/Rev.1, (Feb. 8, 2006). [hereinafter Note by
WTO Secretariat ]
P BN BB RRE - RIE DR REMA SRERA - R B S iR B ES R 3AR
G BE 50 R A AU Y 2 -
337 Dutfield, supra note 15, at 110 ; Krishna Ravi Srinivas, supra note 163, at 91.
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344 WIPQ, IGC Ninth Session Document, supra note 53, para. 5; IGC Twelfth Session, Geneva, Feb. 25-29,
reproduction of Document WIPO/GRTKF/IC/9/5 “The Protection of Traditional Knowledge: Revised Objectives
and Principles, WIPO/GRTKF/IC/12/5(c), para.18 (Dec. 6, 2007) [hereinafter WIPO IGC Twelfth Session
Document]
345 Erstling, supra note 36, at 311.
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3 Manuel Ruiz, Isabel Lapefia, Susanna E. Clark, supra note 3, at 770.
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¢ Andean Decision 345 on a Common Regime for the protection of the Rights of Breeders of New Plant

Varieties (1994). [hereinafter Andean Decision 345]
7" Andean Decision 391 of the Commission of the Cartagena Agreement introducing the Common Regime on
Access to Genetic Resources (1996). [hereinafter Andean Decision 391]
% Andean Decision 486 on a Common Industrial Property Regime (entered into force Dec. 1, 2000).
0 E Y S R AR T A B (S A E 2 (new) ~ BRI (stable) ~ [F]
‘B fJ(homogeneous) ~ H. 73 B (distinctive) i o f#T =B IL0E EHIPRE -
4% Manuel Ruiz, Isabel Lapefia, Susanna E. Clark, supra note 3, at 771.
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Zi Manuel Ruiz, Isabel Lapefia, Susanna E. Clark, supra note 3, at 771.
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MR A R R B AN T MR | o M O R N S (AR AR R B
82 Article 3 of Decision 486 conditioned a granting of IP rights on a common understanding to respect and
safeguard the interests of Andean countries related to their biological patrimony and TK.
83 Manuel Ruiz, Isabel Lapefia, Susanna E. Clark, supra note 3, at 770.
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8 Manuel Ruiz, Isabel Lapefia, Susanna E. Clark, supra note 3, at 770.
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2 Manuel Ruiz, Isabel Lapefia, Susanna E. Clark, supra note 3, at 772-773.
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Law 27811, supra note 9, art.43. states that : " Indigenous peoples possessing collective knowledge may
bring infringement actions against persons who violate the rights specified in the foregoing Article. An
infringement action shall also be permissible where there is an immediate danger of such violation.
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Infringement actions may be brought ex officio by order of INDECOPI. |

% Manuel Ruiz, Isabel Lapefa, Susanna E. Clark, supra note 3, at 774.

Law 27811, supra note 9, art.5.

Manuel Ruiz, Isabel Lapefia, Susanna E. Clark, supra note 3, at 774.
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Law 27811, supra note 9, art. 18.

Id. art. 31.
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> Manuel Ruiz, Isabel Lapefia, Susanna E. Clark, supra note 3, at 775.
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Law 27811, supra note 9, art. 10.
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[hereinafter UNU-IAS Report]
>3 Manuel Ruiz, Isabel Lapefia, Susanna E. Clark, supra note 3, at 776-777.
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Manuel Ruiz, Isabel Lapefia, Susanna E. Clark, supra note 3, at 778.
Authorization granted for a particular activity involving collective knowledge.
Law 27811, supra note 9, art. 2(c).
Manuel Ruiz, Isabel Lapefia, Susanna E. Clark, supra note 3, at 781.
Law 27811, supra note 9, art. 6.
Manuel Ruiz, Isabel Lapefia, Susanna E. Clark, supra note 3, at 781.
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1% Manuel Ruiz, Isabel Lapefa, Susanna E. Clark, supra note 3, at 778.

Id. at 789.

®1° Id. at 789-790.
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Wednesday 2 February 2011.

Ministry of Economic Development, 33 Bowen St, Wellington.

Discussion of traditional knowledge protection

Professor Ni, Institute of Technology Law, National Chiao Tung University, Taiwan

‘Setting the scene’

Maori traditional knowledge — also referred to as ‘matauranga Maori’ — is of vital importance
to Maori identities. It also has value and importance in terms of New Zealand's national
culture and identity, trade and commerce, biodiversity protection, research science, innovation,
and creative and performing industries.

The nature of matauranga Maori in New Zealand is contextually specific: some knowledge is
thought to be the express responsibility.and-control of particular tribal groups; while other
knowledge is thought to belong toal New Zealanders.

Domestic policy development

The best policy approach -to traditional “knowledge. protection for New Zedand is
undetermined.

Since the mid 1990s, the Government has been ‘engaged with a number of Maori
kinship-based tribal groups — called ‘iwi’=in-aninquiry to explore the Government’s role in
the protection of traditional Maori knowledge, and related biological resources. This inquiry
has been convened by the Waitangi Tribunal, which is a body established in 1975 with the
authority to hear clams and provide the Government with recommendations on its activities
relative to the articles and principles of the Treaty of Waitangi 1840.

Thisinquiry is known as the Flora, Fauna and Cultural and Intellectual Property Claim, and is
referred to as ‘Wai 262'. The results of the inquiry will be considered in domestic policy
processes dealing with issues dealing with issues such as the protection of traditional
knowledge and related natural and cultural resources — known as ‘taonga’. It is anticipated
that the Waitangi Tribunal will issue the findings of itsinquiry later in 2011.

The Traditional Knowledge Work Programme sought to develop understandings of TK issues
and opportunities, define a policy problem, and develop options to address that problem.
Seminars, workshops, symposia and discussion groups were held over 2007-8 and brought
together Maori individuals, academics, proponents of Maori arts and culture, health and
medicine; business; and representatives of Maori tribal groups and communities to discuss

traditional knowledge protection issues. These insights will assist the Government’s response
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to the Waitangi Tribunal’s report on the Wai 262 inquiry.

The Government is committed to ensuring the Waitangi Tribunal’s findings are not prejudiced
by decisions made prior to their release.

International positions

New Zealand is committed to compliance with international agreements it signs onto, and is
reluctant to sign onto an agreement until compliance in the domestic context is certain.
Regarding international agreements being developed around traditional knowledge and related
biological resources, certainty of compliance is also apriority.

The findings of the Wai 262 inquiry will assist in domestic policy developments that will
inform our stance on relevant international agreements. Further development of the WIPO
IGC’s instruments for the protection of traditional knowledge, cultural expressions and
genetic resources, and of the Nagoya Protocol’s frameworks for implementation, will also
assist in providing certainty that New Zealand’'s domestic policies will comply with them.

WIPO IGC

The Ministry of Economic Development (MED) is the lead government agency for New
Zedand's participation in the WIPO IGC.. MED works with the Ministry of Foreign Affairs
and Trade, Te Puni Kokiri (the Ministry-of Maori Development) and the Department of
Conservation in developing positions and comments on the draft TK, TCE and GR texts.
Information is shared periodically with Maori and other-stakeholders on the progress of the
negotiations, and views on the proposals are sought.

New Zeadand's official position on the- WIPO-1GC texts, whether it should be a binding or
non-binding instrument, the matter of disclosure, and the extent of domestic implementation,
has been reserved, for the reasons given above.

Nagoya Protocol (on Access and Benefit-Sharing (ABS) of biological resources relevant
to the conservation of biodiversity)

The New Zealand delegation, generally comprising officials from the Ministry of Foreign
Affairs and Trade, the Ministry of Economic Development and Te Puni Kokiri, considered
proposals made regarding the Protocol, based on our Cabinet-approved negotiation mandate.
Where issues required further consideration we would revert to departments in Wellington
(e.g. Ministry of Science, Research and Technology) for expert advice.

New Zealand has taken a leadership role in the protection of traditional knowledge in the ABS
context because traditional knowledge associated with genetic resources, and its protection, is
an issue of importance for Maori in New Zealand. In stake-holder/public consultations this
was an area of particular focus.

New Zealand sees its indigenous peoples as the traditional knowledge access provider, where
they are the rightful holders of that knowledge. This differed from some other Parties in the
ABS negotiations who saw the State as the access provider.

If Cabinet agrees that New Zealand should accede to the Nagoya Protocol at some future
166



point, then further analysis will need to occur regarding appropriate implementation, as stated
above.

Declaration on the Rights of I ndigenous Peoples

In 2010, the New Zealand Government issued statements in the New Zealand House of
Representatives and at the United Nations Permanent Forum on Indigenous Issues, voicing its

support for the Declaration on the Rights of Indigenous Peoples.
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