U >, == Y )
Bl 2~ 5

§ OB AR BT T

SR L S AETPE BCES
S ;)}{:}7%\ E L P
The Application of Cognitive Neuroscience-in the Criminal Legal
System

- Centering on the Rule of Evidence

X;j%z/:], :*"'-‘*



#&

AR TR I AR B A A RET o d M H BB AT E - A
AP A HHE AL R LR SR eehd 50 Tt bR g
Beifa F 5 &% %5 B PR FIocTLE B E A HERE o
BEE2 FrARB L 4By MY A ERALGFLZEE -2 > e 3 g
AT I B R AR BRI R A FH S p 1980 & Rt
Pld il SRS L EM AR 2 FnER g e

W2 FE 2 8a s > AT R F5 - LE ko g §H eenp] A fF
& A B H[ETenR 3E o LR TR BRI ZEERE L HI N F e
HRERFEFED R o H{W AR LG 2ZF T REFA ARET > 2%
B X3 5 RA R BREE G0 47 F k2 TR d Al FF 3 -

o R ETRR AT ek B0 AT
AT B P 2 TR - A R - R AR R

PAAMMEEL AR A B N B ERY B A RRT S
0 TP ERLE R GhEEACTREINME G RALER 2R G
GEER-2 AR 500 ST LEEC SR RVED L - S-u s o e SN R
;gypkgl, E3 S e g;s—»&;yim, ﬁ'*\ S Eﬁ«’d )‘5 1T =0 2 %7 o fa k4 Fon
FAAPEEE AL U R 2005 EAE S L4 ES 2 (s 0 B H A4
Wi TR R R L o B AR R AR AL -

W R ERE CEF AL, FART LR EEEE A ANB AT

R

BREF DR -SAEAERB MY CHWEI AR F L Bk -
WIRERAFET U AR EROETL LTI R N e o H s &
AR GHEFRE SN E R B AN S FRL R RY AN

SR SRR - LT ERERR L AA RE REET R A



o BBERF AL A SR EER R T 2 F BB AR B R
RS rgrardd A S EY 0 B PR S E R Y P 2 MR R L 2

Wik, -

MAET R 213 240 suel SRE SRR R




ABSTRCT

The “insanity”, it has been within the human history for a long time. Due to people’s
curiosity toward mysterious things, in recent hundred years, numerous researchers coming in
droves from diversity scientific fields devoted themselves to explaining the cause of insanity.
For instance, psychology, psychiatry, theology, neuroscience, cognitive psychology etc. were
all included. In Western world, the development of the “insanity” issue was first dominated by
Freud’s Psychoanalysis; then the Psychiatry; and after 1980s, the Cognitive Neuroscience has
became the master stream.

In the aspect of criminal law, the insane behavior would be discussed only if there is any
crime involved in it. Once the mental state of a defendant is discussed, assessing the
culpability becomes the main.mission of it. If the damage caused in this insanity case is pretty
serious, such as murder, the culpability evaluation should be made by stricter standard,
preventing the great social cost and unjust consequence. However, which is different from the
insanity history in Western world, in our nation, from the beginning, the evaluation form a
psychiatrist has been the main and only evidence presented in the courtroom.

In our criminal procedure system, the legitimate evidence approach for insanity case is
“Forensic Psychiatry”, and the approach would proceed when the judges or prosecutors
believe that there exists the need of investigation. \Whenever the need of investigation is
mentioned, it includes the relevancy to fact, the necessity to investigate, being possible to
investigate; besides, the opinion of expertise would be needed in order to help the judges
understand the evidence and make decisions. Forensic Psychiatry has been counted on for
very long time; however, as a “helping hand” to the court, the actual contribution remains
uncertain due to its highly subjective character, even after the amendment of Article 19 of the
Criminal Law.

Accordingly, in this article, I would like to first introduce the Cognitive Neuroscience



into the Criminal Law; then describe the principle of the experiment tasks of Cognitive
Neuroscience; finally make a suggestive model based on the research of the Cognitive

Neuroscience evidence development in the United States.

Keywords: evidence rule, insanity defense, Cognitive Neuroscience, fMRI
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Potentials: A Critical Review. Neuropsychiatry, Neuropsychology, & Behavioral Neurology, 3(4),
249-259,
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A RFREER B 2 ST REITIELE B AHEI A o Y R > R
HHEVEIR RS 2 IS RRRIRTIE [ 1 S AN OE R IE F AR Bl ME
HEHT A % PURTERE R R E T Ao ik T — 25 234 TR At |

EIEPRERITE & b A— BB R AT 2R - B mhRs ) S
(schizophrenia ) - #5173 ZLRENG R —(ERFEE TR E - BEA S EEIIL
Z LI —RER  ERE LR A S BE AR R T
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Fah o A O B LS B AT SRR » BB T B R R B T
FIRSIRE « S92 15K - B RS SRR A TR © SR S 2 R R A S
(TRl B B s > DR & B IR R D) AT Sy o

B FLHIAE TR > S0 R o F B — RS — B S R L B IR AR
KRSEIHE » 1 BB FE L (B BRSBTS B (s R -
SR - TR T O o) SE B R o LIRS - RS
FST A TAR (Emil Kraepelin) SRz Bki (4 B4k - BRYAT B B0 2 B 15
SEE > PR AR T U SRR AR RIS % > R
SRS BRI 30 (R AR B A DU FER R 7

35

¥ Antonio R. Damasio, Descartes' Error: Emotion, Reason, and the Human Brain 247-252 (1st ed.
1995).

% One of the most important achievements of Emil Kraepelin was the connection of pathogenesis and
manifestation of psychiatric disorders. In opposition to the leading theories of his time, Kraepelin did
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SRR T AR (agnostism) #74E T 2K RIS i (Sigmund Freud,
1856-1939) HAIAYVLIEEIIHTEIR (psychoanalysis ) » i LERSIHTERIRATIZ LJEAE
FEEBENESL S > AR ERTR ST EE—ERGE - 788 -
FEMGFTACERVE R (R OEITERIRIVA AL - £ T IR B e 2R
FE TR R AL « SRS ZE - LB TSR T " R AVRERE - 51
WY S R R B L R B B AR 2 S RBRIE B AT REAT™ - —5 > b
RIS RHER SRS R R B E s HCRER - ST R INBER
HYERREA & ~ 278 o BGET RSB ~ A ERE T - 80T FEEPEE -
B A S R R ERERT - B IR T B e SERE. » T2 R iR

39

o

EFT1970 AT - HAF RIS Al R o R DEO T E B A 2UE - &
%5 T RSB A AE TR B BRI SRR (62 THAORE (R4 A AR i 25 X -
EE R bl AR (R FIAER (3 2HE - T 2R EE e 2 SRk AT
RS g T R 2 DB ARRA, o & DB AT SRR 2 - S B R A £
R PRI 2T GF o i e B 4 v B (VA B Bl S IR P2 22 BBt (=1
PR TR RIEZI L - AR L& BRI FR RO B g LS ~ fdl0
B R SRR AE R 2o - B A RIS B2 A B B 5 7
FRANFUL B IHT BRI T -
oA {HEE R R L R B R R P IR BB N B RS E e R R

not believe that certain symptoms were characteristic for specific illnesses. Clinical observation led
him to the hypothesis that specific combinations of symptoms in relation to the course of psychiatric
illnesses allow one to identify a particular mental disorder. See Andreas Ebert & Karl-Jurgen Ba (2010).
Emil Kraepelin: A pioneer of scientific understanding of psychiatry and psychopharmacology. Indian
Journal of Psychiatry, 52(2), 191-192. doi: 10.4103/0019-5545.64591

% Agnosticism means a view of certain claims, especially claims about the existence or non-existence
of any deity, but also other religious and metaphysical claims, such as the “truth in physical” in our
discussion—are unknown or unknowable.

%7 Ppeter Gay, Freud: A Life for Our Time 65-66 (1st ed. 1998).

% Michael Sherry (1982). An overview of psychoanalytic psychotherapy with schizophrenics.
Psychotherapy: Theory, Research, Practice, Training, 19(2), 219.

¥ See Richard Lucas (2003). Psychoanalytic Controversies: The relationship between psychoanalysis
and schizophrenia. The International Journal of Psychoanalysis, 84(1), 3-9.
d0i:10.1516/RKJ1-HJJ7-XMWV-6FF9

O Matt Ridley » JH:FEEE » T KUEELZE |0 FEREHAR > WIHR > 2004 4F > 118 F -
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ERRIVEEHRES - EEERDIN IR MM RG24l (functional Magnetic
Resonance Imaging, fMRI) #i S s24c0iy (brain imaging ) HYZEREMEEERE -

BRI NI RS B8R 17 Ry Z RIHIHSE - (R ARV AE T MR IS 2 e e 5 -
pirgn = Xotss - whkET R (Computerized Tomography, CT ) FiGs2siiiy >
iR 4R B N RS AIARRRAE I SR A RS EE ISR - R il E TMRI
FeftradBH gl - L3R A vl AR ZE RS EENAVShRE MG s R it - BIIRER Ffla

( Electroencephalography, EEG )~ 1E-FEf /@717 (Positron Emission
Topography, PET )~ DL ST ETAN GoGaE 2 la( Near-Infra-red Spectroscopy )<
HER (e 1T AR e R CHES & e s B S ML B Ry =R 1L BB L s IE T Bt
SR R A RO B8y E EiEE ABGN - A ait s BU SR A IBY - Bl
ZZRGEOHES) 5 AT ALY RIS S iar Y REE T8 MR - 5 HE 2 R A il
SCANREAE R RIS - T RIS A EEIRL -

A4 35 SRl < Bt AR AR R AR SRRt EE AR 281 > REEA N5 H
A HAE 5 e 1t T REE PR« PAMESRRIREIR i kR - MEZAR A B A 1B
TR Mo BT SRR IR et S - (B ELA S 2 R Aoy AT R R Ty e {1 8541
2 A HEe PR AR R B BRI AR AL & - (R RS2 1 - I s v AR R T B
— I B GRS 8 - S5 — T A A DIZE ] ~ IRRI S BB U7 A
1T8ZE - MATELIMNEGEE IR - SR HIS 2R fMRIAE(L > A EHZAE
PR RS2 - S A e IMRIEEE 5 MEECRH IR AR 2 g s e ikl » 1 fie0k
FHUE RG4S R - AE IMRI EAigHE AT - S5t & BRIV IE g imt
Rty - sEZRRES LB eI IS o BN - (EEAMEEE ST ~ R{E AR
s B A —FEss—RAVRE ~ B AR EIRA 40 MRI

RIEL - DHREM IR IRIS SRR S8 88 (Ae T H AR PI B0 G Ikt ftey S Eh 8

*! Deborah L. Warden, Glenn Curtiss, Heather G. Belanger & Rodney D. Vanderploeg (2007.) Recent
Neuroimaging Techniques in Mild Traumatic Brain Injury. The Journal of Neuropsychiatry and
Clinical Neurosciences, 19(1), 5-20.

2 Arthur W. Toga & John C. Mazziotta, Brain mapping : the methods 141-156 ( 2d ed. 2002).
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BRI 22 IR S > BBz SEIT e i F R E R RS 2 — S
AR (8 B8 PR T U SR S TR AT S > DA RAH S D RE AR I LR 88 - #E
FRABIE » R ERHIE e - B RE A IR AR B8 1T 5 [RHAYI 5T 7% -

FEEmAO{e] - DHREMERX RIS SR AT 38 » RE B0 AR A A s
& E SR 38 it - R 1990477 H 17 H » 25 Bl f A3 4847 George H. W. Bush)
SR HAE 1990 45 1 H 1 HAsry - - ST KESHY-H4F (the decade
of the brain) * o FEE-—{FEEHAFHITE] > AR CBLOE THAE - B - 18)
S EB A SEAER » ARSI R RS T % - R ER TR
AR RS Y« T ORI S A T S » N EAE T ZLE s A
WA TR - W A e (i H i s B A R EE TR - (BB . O /R (I 17> K
SR AHIBFST - sORIERIEE B Hhp s 2Bl —

Al BB R ISR NI - BOR RS ATRE A TIER - STy
JB I EEAFZIRAE - AH BRI RIS A 70 5 R B  NMES R a7 K
A ) AE AR RE S LR i [EIRR S AR R A B 2256 45 5 BT A E s et
s SR o BUR RS B M AN A R BRI A K ST AEES 1S~ BLEAR S E A
JAMEAR BT Ry Z W FE P NS -

\

A SRR R AR AL

ek A 6T ] 7 R R LS A B X - B 5L > AR KM = > KRS T

*® Presidential Proclamation 6158, http://www.loc.gov/loc/brain/proclaim.html (last visited at
2012.05.12).

* “The human brain, a 3-pound mass of interwoven nerve cells that controls our activity, is one of the
most magnificent--and mysterious--wonders of creation. The seat of human intelligence, interpreter of
senses, and controller of movement, this incredible organ continues to intrigue scientists and layman
alike.......” 1d. at the same page.
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TR AR EAAE (neuroglial cell) ~ fH&E5T (neurons) ~ ZEfE (synapse ) ~ B
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JBITRERE - N KIS e AT EER » SN HRHE F B 4HR > 23K A
FHHIINEL » ELeghar iR (sulcus) B (gyrus) TR o BHE ARG FER
H 0T PRl 4y B MRS FH R 1% 5 Bl R #REEC frontal lobe )~ JHEE( parietal lobe )
BifpLE (occipital lobe) - 5% (temporal lobe ) AIALFSFAMIZE - FEEEY [ 5 HIZE
/1N Ceerebellum ) - 7 B {ERHEHYIE T 5 RINE MRS (brain stem ) » B2 REAH HLEE -

shs BELEL ohAE T e (L AR R B 5 Fir DA S PRI Bl > e
FRSEAELCL A TeSREN | 20 - iR E B S AR AT AR SR
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% BISEARTEEEEE . KISThRE iz sk -
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BB R B ET PR ER S HIEE -

AL NTEYE L Chypothalamus) » B Fr (7R By T FEIHE
(diencephalm ) « "~ F B4R (LAY LGSR BN - 17 B BRI R B
REFMHERER - R R & R B ERE N HY S s A B PRI - BTAIASR ~ 8
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** Joaquin M. Fuster, The prefrontal cortex 7 (4th ed. 2008). See Korbinian Brodmann (1912). Neue
Ergebnisse tber die vergleichende histologische Localisation der Grosshirnrinde mit besonderer
Beriicksichtigung des Stirnhirns. Anatomischer Anzeiger Supplement, 41, 157-216.
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%8 Mark H. Johnson (2001). Functional brain development in humans. Nature Reviews Neuroscience
2(7), 475-483. doi:10.1038/35081509

" Joaquih M. Fuster, The prefrontal cortex 14-15 (4th ed. 2008). See Peter R. Huttenlocher (1990).
Morphometric study of human cerebral cortex development. Neuropsychologia, 28(6), 517-527.
doi:10.1016/0028-3932(90)90031-I

8 Blumenthal J., Castellanos F. X., Evans A. C., Giedd J. N., Jeffries N. O., Liu H.,.. .Zijdenbos A.
(1999). Brain development during childhood and adolescence: a longitudinal MRI study. Nature
Neuroscience, 2(10), 861-863.
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R o MR A 2R (RIAREFILRE e e f TAER S S -
ARt AR S * S8 AMCHECIERYEE R 4758 Re E AR
MAR— M L » 58 AR 2K E ~ Ml ~ IR AREG < 8o © 280 - 4
{5 — M NFEARIE R O IR T R Y BRI » A2 B HRBRETRIEE T~ » 55 2E $E 3
R  BIHIRERZNERERY - & ERE L H B R G E APaa Y H B2
a0 BN EYIRS - SlE R R A S ¢ SRRy £ E IR R RS SilrBOR

* Tulving E. & Schacter D.L. (1990). Priming and human memory systems. Science, 247(4940),
301-306. doi: 10.1126/science.2296719 See also Sharon L. Thompson-Schill (2003). Neuroimaging
studies of semantic memory: inferring "how" from "where". Neuropsychologia, 41(3), 280-292.
doi:10.1016/S0028-3932(02)00161-6

% Endel Tulving, Précis of Elements of episodic memory, Behavioral and Brain Sciences, 7: 223-238
(1984).

*L Elkhonon Goldberg » JE% - T AHSAEFSHE | R HIRRGE - WA > 2004 4F > 112-118 E -

2 Edward E. Smith & John Jonides (1999). Storage and executive processes in the frontal lobes.
Science, 283(5408), 1657-1661.

> Daniel L. Schacter (1987). Implicit memory: history and current status. Journal of Experimental
Psychology: Learning, Memory, and Cognition, 13(3), 501-518.

* Hugh C. Hemmings, Foundations of anesthesia: basic sciences for clinical practice 354-355 (2d ed.
2006).
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*® Antonio R. Damasio, Daniel Tranel, Hanna Damasio & Steven W. Anderson (2000). Long-Term
Sequelae of Prefrontal Cortex Damage Acquired. in Early Childhood Developmental Neuropsychology.
Developmental Neuropsychology, 18(3), 281-296. doi: 10.1207/S1532694202Anderson

> Bush G., Luu P. & Posner M. I. (2000). Cognitive and emotional influences in anterior cingulate
cortex. Trends in Cognitive Sciences, 4(6), 215-222. d0i:10.1016/S1364-6613(00)01483-2

%8 Antin Sanford P., Bilder Robert M., Goldberg Elkhonon, Hughes James E. & Mattis S. (1989). A
reticulo-frontal disconnection syndrome. Cortex, 25(4), 687-695.

* SERIFERIE A Slaughter it 2003 SRR I5E WS HEHESEE 69 D B THIRE Hib A 87%
FoRY 2B — KNS RERGE - A KA — N2 HHEEN G EE - LS O B ELIBRETE
IR BT IR A S VB S B ¥ E ) - See Ehde D., Fann JR & Slaughter B. (2003). Traumatic
brain injury in a county jail population: prevalence, neuropsychological functioning and psychiatric
disorders. Brain Injury, 17(9), 731-741. doi:10.1080/0269905031000088649 See also Tracey V.
Barnfield & Janet M. Leathem (1998). Neuropsychological outcomes of traumatic brain injury and
substance abuse in a New Zealand prison population. Brain Injury, 12(11), 951-962.
d0i:10.1080/026990598122007 See also Butler T. G., Hollis S. J., Kelso W. M., Lee S. J., Schofield P.
W. & Smith NL.E. (2006). Traumatic brain injury among Australian prisoners: rates, recurrence and
sequelae. Brain Injury, 20(5), 499-506. doi:10.1080/02699050600664749 See also Cummins A. G.,
Diamond P. M., Frankowski R., Harzke A. J. & Magaletta P. R. (2007). Screening for Traumatic Brain
Injury in an Offender Sample: A First Look at the Reliability and Validity of the Traumatic Brain Injury
Questionnaire. Journal of Head Trauma Rehabilitation, 22(6), 330-338.
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™ See Anne B. Schubert, B.J. Casey, Douglas C. Noll, F. Xavier Castellanos, James V. Haxby, Jay N.
Giedd, ... Steven D. Forman (1997). A Developmental Functional MRI Study of Prefrontal Activation
During Performance of a Go-No-Go Task. Journal of Cognitive Neuroscience, 9(6), 835-836.
d0i:10.1162/jocn.1997.9.6.835; Akira Miyakea, Naomi P. Friedmana, Michael J. Emersona, Alexander
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Gordon, J. Nicole Shelton, Jennifer A Richeson, Sophie Trawalter & Todd F Heatherton (2003). An
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RS A R St e I o M [t 0% g ] s B R AT R AG st > AU
WEE AR EE - REUMELE 2RV - RE 2wk el s i -

s BTG FHETRE SE M SR - fERERER - Hi
FRMDBOHREMEERMALRE I > GREE0 " MEREMRE LR IE |
(negative BOLD response ) &5k : 2RI - #iFb Z RAVEFEHE - FEPILIKE N E

AL SR - K BUMRY R AU AR L@ S ROMAE - EMSE]

195 pauling L. & Coryell C. (1936). The magnetic properties and structure of hemoglobin,
oxyhemoglobin and carbonmonoxyhemoglobin. PNAS, 22(4):210-216.

106 A R. Kay, D. W. Tank, S. Ogawa & T. M. Lee (1990). Brain magnetic resonance imaging with
contrast dependent on blood oxygenation. PNAS, 87(24), 9868-9872.

197" Christopher K. Mathews et al., Biochemistry 213-215 (3d ed. 1999).

108 A, R. Kay, D. W. Tank, S. Ogawa & T. M. Lee (1990). Brain magnetic resonance imaging with
contrast dependent on blood oxygenation. PNAS, 87(24), 9868-9872.
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FE SBRHERERAFEINALBERSET (experimental task)

TER I ERATE - (HHIDhRE MRS (MR DS EIA S E
TEARRE AT » WA AR S S T TR < B S8 N oRal 1H4E - FIE S
W o T B0 DA AR O IR RS L ok Rvas T BRY - TR T o
EEIER N E AT Ry Bk RRE TR 2 BT S 1 T R MR B 2 peh A AR R - s
fMRI {E S R 28 56 BRI T Ry St Re Z Ao llA2 » TREL. Faftasie S -

TERRIFE R TR » B RV EBESGTANE - 25« RS ER
('Stroop Task ) + 57 it B s 5 B ( Go/No-Go Task ) ~ {571 - =5t &5 (Stop Signal

Task) ~ Bz Posner ZE[5]8RZ< B @ (Posner’s cueing paradigm ) °
= SEEEE (Stroop Task)

SR B B R AR E SR AEE XL E (Stroop effect) - 524E% (John Ridley
Stroop) 1f 1935 EN BB L FHEL AT ST HL O FRES BT BRLE L - o > IR
TR EEN R CTRES ZE O B N TR B H R B A
feZ B AATRI » ROPERS AT - JO2 » SR — P ZORZaE 3 hne
FREBACEIE TR 2 B > DRRABAG Y I BREATE » SRS

1% John Ridley Stroop (1935). Studies of interference in serial verbal reactions. Journal of

Experimental Psychology, 18(6), 643-662. doi: 10.1037/h0054651
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interference ) -

BN Ry g A S AU (Stroop effect) A [ERYEGR - Hr - plfs 2=

i Ry P HENEEER ) (automaticity hypothesis ) - Bl " HEIBEER

Ry HREST T E RREIIRE I & PR R B LT B e IR - ARSI st
R e TR E BB TR  HmsEsi » AfTERECF siE 88 F A B E
& AT EREE IR - 2RI > SR I RE (T R - TR LS
S S ST R o DR LEE A SR R A -

B IERR: > DI o RER SR A I ZE et i e M B RS UGEE 2
W5t Rl > BiRESuias EEFIRFRZT /A BEZEHFE Fafs 2 -
It Hhmeat—E SRR > MR E Pl SR - FORAZ S At % ST
ZEAE e e AN (FEHRED SRR FIRFEA (Eiadl) BhatdRZIEE{L %
> YR E IR A NHSEE A A B E B el BRI ] - IRt
HEVE ELBE B 7 R RS [ =

= REESRESEES (Go/No-Go Task)

7 P i E B B e R - r 2 o aE T e - BiaE g ST E L
TR EEAA S Z F5 o Al Rfe] s B4 > B f e m IR R oAe 2 A e > 3R
ST A G SR E - 38 B — B EER > —BRERE R

1% John Ridley Stroop (1935). Studies of interference in serial verbal reactions. Journal of

Experimental Psychology, 18(6), 643-662. doi: 10.1037/h0054651

11 Michael I. Posner & C. R. R. Snyder (1975). Attention and Cognitive Control. In Robert L. Solso
(ed.), Information Processing and Cognition: The Loyola Symposium (pp. 55-85). Hillsdale, NJ:
Erlbaum.

12 John Ridley Stroop (1935). Studies of interference in serial verbal reactions. Journal of
Experimental Psychology, 18(6), 643-662. doi: 10.1037/h0054651

BT A SR AR LR BT SE P - 15 S B TR B B = /1> http://icn.ncu.edu.tw/f_04.htm (%
®AEH 201245 H 12 H) -
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TERERZIE - BLEEES H 09 ETAE M2 M BB {E (motor) > FEdigE S -
[FA5 DR T R KRR AT E T e A t T B M B USRS 2T R
B> EEgRGET— 25 Rbrm -~ ootk - e =B R - A E R AR
Ea g -~ PHRILIEFREY A - amER FAEE AZEIGE - E2H
HHERE R % HE IR REE GRS E R > 70 pl ISR S s e S
KL - A (PRI BEMEEFEIUIEA (Ehadll) EEasiR 2 bzt
W~ ANEBIEFRSNEHERZR  HREEBRSRCAREEE A ¥
PNHEEEFLFEANMNE ERBEILEER 2% BRI ER S HEE TR -
EREHEERET  IEEE R 5 R RFILIEANGSE B FEETEH E CAEE

(No-Go) Z&E 3™ -

= ~{Zib(55EE SR (Stop Signal Task)

{5 LS5 B Bl S #0 58 F AR B8 ER e A 2 SA s » T B2l a1 T Tk e i B i
( ADHD, Attention deficit hyperactivity disorder )~ Eif5 1153 ZLfE ( Schizophrenia )

116,

A2 ERE et B eI EAEERE(GoOLLU R 1 B EEE(F£( Stop) -
B EERHR » el B A B e B 2 B Ho A 25%HIEER - K2
JE(S9R R 2 8 E IREHIUS LS55 - TLIF - ZalE RIS IR A 5 B E S
JE - 1% (LN E R EE AT 45 IR (SR RE(E R LR < B [ 221 Sl (S 9k
PAEERF ] (SSD, stop signal delay ) ; ZEFEAYRFREHE » 258 BB EE R THHN &
BE 5 S FEBEAYRFRETROE - BRI S PR RS -

114 gee Brian A. Nosek & Mahzarin R. Banaji (2001). The Go/No Go Association Task. Social
Cognition, 19(6), 625, 627. See also Anthony J. Cleare, Cynthia H. Y. Fu, Francis Lee, Katya Rubia,
Michael Brammer, Nigel Tunstall & Phillip McGuire (2005). Tryptophen Depletion Right Inferior
Prefrontal Activation During Response Inhibition in Fast Event-Related fMRI. Psychopharmacology,
179(4), 791, 793-794. doi: 10.1007/s00213-004-2116-z

MO HiTEEE 90 ©

118 See Carter J. D., Farrow M., Pipingas A., Silberstein R. B., Stough C. & Tucker A. (2003).
Assessing Inhibitory Control: A Revised Approach to the Stop Signal Task. Journal of Attention
Disorders, 6(4), 153. doi: 10.1177/108705470300600402
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(E5R R MERE TR G S 55 & RN 40T - B SRR RIEE 10

VO~ Posner ZEfE]43Z & l# (Posner’ s cueing paradigm )

Posner Z=REIERZR TR & FIAERTAE 20 2 A T - Bt
RGP R AVEDSE - 5 EETET N (B B YIRS [ R HIE R
st > B HERE I 3R 2R 0 7 A TR BR SR AN T3, 7R FIEY) 3R 5
FESESVG S

B EEERR TR Bl o= « — R REVEE R BT 1]

B H Y ELIE 3R AY U5 (e AHE S SR B R SRS S s R RIS (25
Rl > B EIEYE IR IR AT 1R-R ] 56 =20 S T TER e n R » A F2 (5
(SRELEEELS S/ pelEEl RV

—HRIME . S B B E RIS RIS T P e e o i R B R R

(benefit) ; 554N FRHMERER R FER RGN & » T ARERUR
(cost)- [MERZEH S A\AE. Posner ZE SRR B ERHYRIAN » (REZ GlEig A [F -

UMK R > T DRI AR S I A RS SRR B NS RIS Bl o BT B AT A AR
LE LB EE 285 R 55 42 555 382011 4. 3 H »517-542 - See Gordon D. Logan,
Guido P.H. Band & Maurits W. van der Molen (2003). Horse-race model simulations of the stop-signal
procedure. Acta Psychologica, 112(2), 105-142. doi:10.1016/S0001-6918(02)00079-3. See also
Chiao-Yun Chena, Chi-Hung Juana, Daisy L. Hung, Neil G. Muggletonc & Ovid J.L. Tzenga (2008).
Time presure leads to inhibitory control deficits in impulsive violent offenders. Behavioural Brain
Research, 187(2), 483-488. doi:10.1016/j.bbr.2007.10.011. See also Gordon D. Logan & William B.
Cowan (1984). On the ability to inhibit thought and action: A theory of an act of control. Psychological
Review, 91(3), 295-327. See also Gordon D. Logan (1994). On the ability to inhibit thought and action:
A users’ guide to the stop signal paradigm. In D.Dagenbach & T. H. Carr (Ed.), Inhibitory processes in
attention, memory, and language (pp. 189-239). London, England: Academic Press.

118 Bohlin G., Brocki K. C.,Tillman C.M. & Thorell L. B. (2008). Motor response inhibition and
execution in the stop-signal task: Development and relation to ADHD behaviors. Child
Neuropsychology, 14(1), 42-59.

19 posner Michael I., Chronometric explorations of mind xiii, 271 (1978).
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B M EREEAE LS E (BOLD response)

ST HORTERRA R ThAE MR R s L RE 41 - BRI BRI 85
JEWEE ~ LARA TR - A8 R] LA B 22 2R e B S8 A R oK Lt & Y
s 2o DL SRR R [ SodZe IARARTHR [ > CEie el A A e be RS S (L BT »
] DRI 52 AR MiThRE MR RIS SR » 2 R PAGERR FyRe Rl 2

120° Albrecht W. Inhoff, Emilly Bernstein, Joseph H. Friedman, Michael I. Posner & Robert D. Rafal
(1988). Orienting of visual attention in progressive supanuclear palsy. Brain, 111(2), 267-280. doi:
10.1093/brain/111.2.267

12 David Lee Robinson, J.David Morris & Steven E. Petersen (1987). Contributions of the pulvinar to
visual spatial attention. Neuropsychologia, 25(1), 97-106. doi:10.1016/0028-3932(87)90046-7

122 posner & Cohen (1984). Components of visual orienting. In H. Bouma & D.G. Bouwhuis (Ed.),
Attention and Performance X: Control of language process (pp. 531-554). London, England: Erlbaum
Associates.

T AN R R B AR S A AR > R U BB E R A
B R ESEEIUENHEE e A E B R AR VHE T EE RS IR R R ik

{23t e A RS T 4 SR T R LA Ryl ) 2 R JTEU EREHER R E R R %%\’EE’?E#M&@
PR R o W e R T B ERVEEIRETE ~HA O BEANZER.HE - GHERRRE

Fe BEEIR - AR AT AE S T EC TR E’Jﬁ%ﬂiﬁ /zJEjZ BREARE... , 25, tRERLE r JIHEESIS/NPS
(_F)y» JeHEHRRAE] - TR > 2004 4 - 479-480 H -

24 A R. Kay, D. W. Tank, S. Ogawa & T. M. Lee (1990). Brain magnetic resonance imaging with

contrast dependent on blood oxygenation. PNAS, 87(24), 9868-9872.

125 See R. Todd Constable (2006). Challenges in fMRI and Its Limitations. In Scott H. Faro & Feroze

B. Mohamed (Ed.), Functional MRI: Basic Principles and Clinical Applications (pp. 75-76). New York,
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RIS BFSE N B - B T RN SRR AR L S T B A AP & b R R
TEMEHI 2 5 - 1A HARAIETHT S e - DL 2008 AT Ayl - &bt oT 8%
B> —TEIR A (AR - B DA B S 5 e ARy ST REAY 2 IR AR

(Astrocytes ) » HANHEESI IR G/ 2 MR EMRE LI /e « SSAaWIZTas

HEEB RGN B B RA (RS (b B S AR - E7 N A 2 T E
FIE BRI

BE2 - (YRR EIR SR e - RN Y G - M4
e EARHCEIEE S e (BOLD response) ST I fi# » 2515 s S AME B - &
b5 FEEER M R AR R R ;T BL A T S KRS TE B e — AR
12 B E ARSI M B IR » MG RR Ry e R Gl > HIPRASE
RSB E A B3 R P HESAFIE RN 22« AT AT ~ FT48
B EREITE > E P A RS A R S AR ET 3 R
DU B VA - (REIARZ R~ Ao 2T SSHERs 12 -

I > R LAMECR AR RS LE S E (BOLD response ) fBiE45iE 2 &
Bseiahy > VAHBTE N ESRGT  BIZERRGITOAREENEE 2%
JREHEF BERIR ~ S0 R B FUSEAZE AT R & - AL —20 > T RERR (R L AR

NY: Springer Science and Media.

126 See Hongbo Yu, James Schummers & Mriganka Sur (2008). Tuned Responses of Astrocytes and
Their Influence on Hemodynamic Signals in the Visual Cortex. Science ,320(5883), 1638 (2008). doi:
10.1126/science.1156120

127" See Sirotin & Das (2009). Anticipatory Haemodynamic Signals in Sensory Cortex Not Predicted by
Local Neuronal Activity. Nature, 457, 475-479. doi:10.1038/nature07664
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52 0 20 0 AESE A - 17/ B LA RR A R i FAE R BT TS
REME IS IR ISR T FE NS T/l - B AR B R ALR PR AL -

HielE » BT B B s e T 05 58 2 SR B TS I RBIARE - 1
DUHRRRRER 2 - 75 LARE IR Vst Bl N Ry JR1L 2 1 7 Ry B e 2 DR ARG -
TSR T - INELEEHTT A N\ 2R L L EGIARRE T St R B Y - T4
REREIHER B R (T34 & B AL - =5 SRR B Banm THUPR IR - SRS
AEREATRE 58 & SR B SR RIS » T ATE S (R R a8 2 B st By
SRR 2 R A .

BEEEENERENGH DSSEEER AP AL s 2 EEENNER &
FCATEBRE - DISHIZ G AT R AR - B2 58— AT - SERRAYEEHR 7] 2o

X

128 Emily Bell & Eric Racine (2009). Enthusiasm for Functional Magnetic Resonance Imaging (fMRI)
Often Overlooks Its Dependence on Task Selection and Performance. The American Journal of
Bioethics, 9(1), 23-24. doi:10.1080/15265160802617894

129 See John A. Detre (2006). Clinical Potential of Brain Mapping Using MRI [Special issue]. Journal
of Magnetic Resonance Imaging, 23(6), 808, 811. doi: 10.1002/jmri.20585

B0 DEHEBRE LR B EATEGEAEGR (intent) 28517 » JesElE A B EhskaT (task) >
—HE A EFH - GHEREEEANET - DURISHIET ) (executive) Rutalli 5 Bhaskat
HARE A F AT BB T2 82 ( Model Penal Code ) RS H0E 2 K ZE (4 411 purpose ~knowledge
recklessly ~ negligence ¥} FEFVEE(L455E - See Emily Murphy & Teneille Brown (2010). Through a
Scanner Darkly: Functional Neuroimaging as Evidence of a Criminal Defendant’s Past Mental States.
Stanford Law Review, 62(4), 1119, 1136-1139, 1143-1144.
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FH FE MM e e P L 2 [ SR (Bl = BERR: - BRI DORE M RG22 R 25
il PR 5 -+ il i EL B = B R BaE A R A 5T 20y
HEs (noise) o FTsR7dEaR > (FdiE BRI SEUR AR MRS RESIERE < 51T © S E - & A
HEEARRIEAL ISR MR BT 42 2 SRR B sR eI LR T aR5k — FeaR
LEBI™ 5 (SNR, Signal-to-Noise Ratio) » [1LL{F ZBIAEMK » ForAmuEH 2 3
BRAURS 5 A TieE SNREHE - tZE AR el SR Rl st = s
B bR -

FEAIRR R TR 2 - B N2 NEHER AR Bl ~ 50 ~ LBk Ss - #IATREAE A -
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31 See Emily Bell & Eric Racine (2009). Enthusiasm for Functional Magnetic Resonance Imaging
(FMRI) Often Overlooks Its Dependence on Task Selection and Performance. The American Journal of
Bioethics, 9(1), 23-24. doi:10.1080/15265160802617894

132 See Kevin Murphy, Jerzy Bodurka & Peter A. Bandettini (2007). How Long to Scan? The
Relationship Between fMRI Temporal Signal to Noise Ratio and Necessary Scan Duration.
Neurolmage, 34(2), 565-566. doi: 10.1016/j.neuroimage.2006.09.032
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257 Y SERIE 20 2 B 14 ==t 134
WER Sl ILERR A sEER B E IR c EERGER T

Vg~ AHEHEE

P AR 2 B iR - AR S R HRY PI98EE - JTREBLZ &Y
oS AAbE » LIS S IR R Ty (normal) stAZLE® "™ - 41
EIAEFTA L - (6 P DA (R MR A — il AFaE = B IR AR & 00 /E
— R (U T EME A SRR R E R RN TRl -

o] —(ERR A RER B2 BBt iR - SRR 7 PEiIaE - JTRIFTERRY T =Moo $it

138 See Brazdil M., Chlebus P., Drastich A., Hlustik P., Krupa P., Marecek R.,...Pavlicova M. (2008).
Effects of Spatial Smoothing on fMRI Group Inference. Magnetic Resonance Imaging, 26(4), 490.
doi:10.1016/j.mri.2007.08.006; Patrick Purdon & Robert Weisskoff (1998). Effect of Temporal
Autocorrelation Due to Physiological Noise and Stimulus Paradigm on Voxel-Level False-Positive
Rates in fMRI. Human Brain Mapping, 6(4), 239; A. Scouten, X. Papademetris & R.T. Constable
(2006). Spatial Resolution, Signal-to-Noise Ratio, and Smoothing in Multi-Subject Functional MRI
Studies. Neurolmage, 30(3), 787. doi:10.1016/j.neuroimage.2005.10.022; Christina Triantafyllou,
Lawrence L. Wald & Richard D. Hoge (2006). Effects of Spatial Smoothing on Physiological Noise in
High-Resolution fMRI. Neurolmage, 32(2), 551. doi:10.1016/j.neuroimage.2006.04.182; see also
Andreas Bork , Chloe Hutton, John Ashburner, Oliver Josephs, Ralf Deichmann, & Robert Turner
(2002). Image Distortion Correction in fMRI: A Quantitative Evaluation. Neurolmage, 16, 217.
d0i:10.1006/nimg.2001.1054

134 See Richard Buxton, Introduction to Functional Magnetic Resonance Imaging: Principles and
Techniques 280-82 (2002); Geoffrey K. Aguirre, Jiongjiong Wang, John A. Detre & Ze Wang (2005).
To Smooth or Not to Smooth? ROC Analysis of Perfusion fMRI Data. Magnetic Resonance Imaging,
23(2005), 75, 80. doi:10.1016/j.mri.2004.11.009

35 Joseph Mandeville & Bruce Rosen, Functional MRI, in Arthur Toga & John Mazziotta, Brain
Mapping 315 (2d ed. 2002).
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37 Edson Amaro Jr. & Gareth Barker (2006). Study Design in fmri: Basic Principles. Brain &
Cognition, 60(2006), 220, 223. doi:10.1016/j.bandc.2005.11.009

138 See Emily C. Bell, Morgan C. Willson, Alan H. Wilman, Sanjay Dave & Peter H. Silverstone
(2006). Males and Females Differ in Brain Activation During Cognitive Tasks. Neurolmage, 30(2006),
529. doi:10.1016/j.neuroimage.2005.09.049
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SFIUE SSBIRHE AT RN SR G R SRR 2 B H

Wi SR AR SR B IS SR A D IS SR BB Rl IR G R > e
SIASEBEIEE BT EER - BESSEE R T ab AR 28 2 (A nT3%
PR ¥ BB S R A o At BUE R JRRE—EE P SR Z SR AR E
R 7% I - PUTNRESERE S B Z 7 SR SR 2 h AV RS S SR i AR B
HAE > N AGR T RIS A RAUE S R BRI ~ DU HBRRE S 2 (5 A
RUES i 27 S

YEFHEE IR » 1970 F(GE - FEHGETE fm#Ediy (CAT scan) HRIp3
e ER o AR X 4R EE S 3G » B SRS S B ALAE] T — MEZEfESS T AR i
R o R B RS B SRS » R IR X SR R B — D) T
Rt apams C AT scan> S-S fia SR L IR HIE S 288 - (Al 2 Egtds CT scan -
EHAIR  dn EIRTEFTR R » (e 2 too B S A IE TETiE A it (PET)
A IS S BT IE TE R TRt (AR M 2 B e AR A 1T

e e R B e, ERARE ORI — i tEsE & o B ISR R
o A R R S IR METE R M T A DT FER BRI B & - =]

LAHEHIA RSB T Tl SR 5 L 0 for B A
i £ HYZEN Mt s R B D i i G2 Bl (MRI) - i HiRid
AT BRSSO AR » RN BN TR AR - A A
RAM: ~ BRI HRREES - R RSN SRR - BRSNS
hZ @i T (ERFEKT) EHHRY] - #E TR REE &0 2 A TR B

1 Martha J. Farah & Paul Root Wolpe (2004). Monitoring and Manipulating Brain Function: New
Neuroscience Technologies and their Ethical Implications. Hastings Center Report, 34(3), 35-36. doi:
10.2307/3528418

2 Encyclopa dia Britannica, computed tomography (CT), http://www.britannica.com/EBchecked/
topic/130695/computed-tomography-CT (last visited at 2012.05.12).

3 Martha J. Farah & Paul Root Wolpe (2004). Monitoring and Manipulating Brain Function: New
Neuroscience Technologies and their Ethical Implications. Hastings Center Report, 34(3), 35-36. doi:
10.2307/3528418

144 WebMD, Positron Emission Tomography (PET), http://www.webmd.com/a-to-z-guides/positron
-emission-tomography (last visited at 2012.05.12).
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A LGRS (EEG) it - MEFHA B= AVEBIBCHE - (EEEREN
S RZR AP L - BN R SEIHIEREEEE © NI - BRIR EINE R
T HIRIE S RTEAE G - LIS R e BRI S EER
He e 15 SIS R R N R BRI FR B A 5 58 2 F5 K AT AL 2411 > B ERHYI A
B R R S AR A A IE] > HAE RS E s B — (Y AE ~ PrakAe
11~ EEiRRe s RERBEGE TR T AMEY ) PEMERRED) - iELHR
it 1) 5 B BRI A O RE A » A2 AR S ZE P BRI 1 5 £ L ARG mens rea )
FERAZE Ceulpability) #e5 A ERYELSHEEVER &N E 28 TRy
FIACERBLE FHRRE o DL N RIS HEA IR B B IR BHEFT /04T o RELLTY AR EN
ISR B AR RS A SR B B A B 5 R AE

B RESRAT PSSR ERE

A EEAI PR ERERIN R » 2865 B = TR 1 EREIZHE
ATe AR P BI5GB i LR B P 2 2 KA & IR M s 2R R e m B AR |
SHAEZ R - R 25 5B B A (R OB EE IR 2 A > 2
RSN EATE e BLESR tHBRA RIS B 1% » AR - AT384 2 B2 TZE
AR A BB IS5 ZEUERRUE - B et sy s E et e 2 B 11
IVA S BB ER Z 85 - Ei0 ERENERAGRREZN AR EE S M5
L RTA B RS B B AL B R (LT L R AT 88 < S B B R 3 -
TR VB Ry AR A B (5 P R R A B i 2 i e BT A © DUTS > R DUSSER
FRAREL Ry P L S AR AR B8R N A E B B A B R 2 SRR

WS LS MErhL > MEEEILIRER (% > http://taiwanspinecenter.com.tw/tsc_c/test/mri.htm (/& 2IE
%2mﬂmﬁua)
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F—H JEEE

TEEBFER AN STy R mitEERL (types) » 537l Fy B G 15
(direct evidence ) EAfHEIF£5EHE (indirect/circumstantial evidence ) - f DAGE R4
s > wEss R=fEPz (forms)» 535/ =595 (testimonial evidence) ~ 7
JPEgtE (tangible evidence ) F1=]ZA&8H1 (judicial notice ) -

RTINS B AR T B8 2 T B 5 Al - BE N Eht
PBILE R o B o DB AIHAERL SRR = > HREL R - RS SG AN R R -
REATEERZ R - R aE G R SR RA Ff 6]+ i B A S e i -

— - s

AT 569, (exhibit) » 225578 " HY)545 , (real evidence )
1T 7R RS | (demonstrative evidence ) ~ 5 = ik ~ A ILABRESRIY T -
N RGETBACIR T « AR B SRR ST TR E YRS - (hiE
S B GG I RER S - (it SR BS F il 2 B0m » Was ~ BRIl ¥im
% HefEFREHREATLATE (lay foundation ) » 5 H SR HAE R M 17 2 5645 & A
B FraBRR MRS IR VRS © (ROl 2 B - iR T SE
BEVEIR - EES - FHUREE IR FInsisE - Bk BRE -8

—f&IM S - RSB ET  GER TR, 2 B
EHFEHEER T RS2 BY - EEREIAR BRI - FENHEE A
B - ad AR R B RN B R s BRI - & DATRE MR R
&l )5 (FMRI image )& BE AT £y AT RGEUE Cintent ) BCE A, F BHIRER(mens rea)
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HENHEEB GOV ER > SEEBAIDLT N) BER L - HHES
BRRIGRE oAty 18 B RFTAEERER o e RN A
TIUARBEERE XA BT 2HESR Y T TR RS
Har ™ - A BRI RS N SRR TR T A 3 55 A (lay witness )
LG R S PR BT S R e B L B R (opinion ) ~ BZRH BL52
sa A\ (expert witness ) 7 HH5% °

5540 o BRI TS B R B PSR B 2 BRI - B 53 R B AT E 5 DA
REHINZEHD o FHE - BNEE NET TR AR S RES SRR
(arraignment ) &5 FBIE - S5 ElREE < i LR AIMEIR] > ZHE5 ettt 5 o
Z NS - A FABEEHEE# ST < B EARETAEREME - SEEER At
HIRER AR - (EPIBE T AR (factual basis) 2 FE& 1% > BHSAE R A TEH
o Ml EHIINR B A B FRE EA RN EEDE R ZBE » ISR B
HiBRE I Z Sel-o it

DUERARRASRIERES N S - B — R 28 s E - BRASET - #21F - Bl
BERGE R 2 NPT EZB0R . JEBH R N\ T bt BERE R, - a2 ERath
ST R N EE NS S UTE BRI Z S BV - B FEsR A - 5IE

146 Emily Rebekkah Hanks (2003). Body Language: Should Physical Responses to Interrogation Be
Admissible Under Miranda?. Virginia Journal of Social Policy & the Law, 11, 89. (“The Court has
repeatedly considered four factors when determining whether a practice is testimonial in
nature:(1)whether the practice “enlist the mind” of the subject; (2)how the practice “compares to
paradigms of real and testimonial evidence;” (3)how the practice adheres to the values and principles
behind the Fifth Amendment; and (4)what implications banning the practice will have on law
enforcement practices and procedures. ”); see also Sarah E. Stoller & Paul Root Wolpe (2007).
Emerging Neurotechnologies for Lie Detection and the Fifth Amendment. American Journal of Law &
Medicine, 33(2-3), 359, 366.

Y7 In general, a witness is competent if he meets four requirements:(1) He must, with understanding,
take the oath or a substitute. Evid. Code 8§ 710, 701; Fed. Rules Evid. 603.(2)He must have personal
knowledge about the subject of his testimony. In other words, the witness must have perceived
something with his senses that is relevant to the case. Evid. Code § 702; Fed. Rules Evid. 602.(3) He
must remember what he perceived.(4)He must be able to communicate what he perceived. Evid. Code
§ 701(a)(1).
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EASREE « SR LUUTRE B Z Bl (e Ry B s T Z R > AIEgiE SR EC

IR E Z BRAGH ) g — 5w EA R EEB LB XM A EEC
FEZ PRI

e B AR B SRR » DUR A EE 2 AR ET N IEARSA H RE 22
PeRIASRIERRS IS P e 2 sE i A - JEDIRIRES TS - BB AT - 555 E
FEARNT R A BERC IR ZRie - MR S B B 2 N E R E
St Z RN E & BN BT HE A RrE Rlas ~ RIS E & BARTH - iR
F 2 Ehkate BE LEEMNGOS K 2 8 e #5E AR (7 - i AE R HE 2 &5
MBI 5 o SO A I EAEIR 2 » BET A HENE R 5y > IR
AAERFTHAE | 8 PUN R S S I ~ B SiRs s T ~ Bl
R NI 3 73 BT TR -

F_H SERARTE

TRBSEEFI S A RE » 5615 0 /A E A AHRHME (relevance) BAREJEHAME
(reliability) » 4 i s B TFIEZ 8695 » Dh— B P68 = o TSk ]

Bz B 2 e R H AR fRE DIE T RIS R AT A Rk 2 il A
REHY T — H thEElllEm A o ERRAHRA 1 - —RAREEERE ZFEfr (authenticate) >
FHEREE SIS AR L (R IR A S R, 5518 Ry F— 5™ - i
52 e BRI SRR B RERE R R A MHERE
TFEMHRNY: « BITRE 2 B EAZR - DU BT (S -

148 Federal Rules of Evidence 402. General Admissibility of Relevant Evidence, ...irrelevant evidence
is not admissible. Rule 401. Test for Relevant Evidence...Evidence is relevant if:(a) it has any tendency
to make a fact more or less probable than it would be without the evidence; and(b) the fact is of
consequence in determining the action.

19 Federal Rules of Evidence 901. Authenticating or Identifying Evidence, ...(a) In General. To satisfy
the requirement of authenticating or identifying an item of evidence, the proponent must produce
evidence sufficient to support a finding that the item is what the proponent claims it is.

B0 BAKEE o TSR A B A o B R > 2008 4F > 550 F -
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— ~ FHEAM: (relevance)

FrastERa M - FEGERETA I Resig 2 VtE - HEA 2 F89AEHE (probative
value / logical relevance ) B fuaf HpOEREFEER - ‘BRI Z T2 & A FENE
bt FEH 2 FETEZ AT BN ES R 2 SR EE R VRS T B SRy - BE
b EEEENEEG T - ZHBH SRR AR - B ERE A (AR
G MREStE - B—iF 2 [ RIERT g 185 - 41 A B — e
IRTERITE T - 5= ERHGEFIREHERIE T7 LA AR P L At » F ARy DAL L R B e
Fritb 2z 5h - A EEREsIR N H A < m AR e AR S REZ AR A Ian55ET
I Flaatsih Rule 404 BERASLEREEHE - AURIACSE - BT BB fiE ™ -
MEFHA 2 — AR A BRI - e 1R PR (2 T
PR LA (8 (T R S B (47 » BRlEL ARV E R el
REfAK EoR > B REEMRE I © SR SRR R BT 42 AR B2t
R 2 8B I ~ RIESTEEREE > DIfar R e o 2 R 2 A B -
1MmSEEIHHFL G152 Rule 401 (a)Re LAl o #4508 {7 > DL A RN = BT By
—THRE (S B A SR R EEGH 2 T 487 (any tendency to make a fact more or
less probable) - 555k » Rule 401(b)$H#4 558 (fact) fFifE—PHYESR » HEH
7 Ry A5 TR SR 5 2 =5 88 (fact that is of consequence to the determination of the

51 Federal Rules of Evidence 404. Character Evidence; Crimes or Other Acts, ...(a) Character
Evidence.(1) Prohibited Uses. Evidence of a person’s character or character trait is not admissible to
prove that on a particular occasion the person acted in accordance with the character or trait.(2)
Exceptions for a Defendant or Victim in a Criminal Case. The following exceptions apply in a criminal
case...... (b) Crimes, Wrongs, or Other Acts.(1) Prohibited Uses. Evidence of a crime, wrong, or other
act is not admissible to prove a person’s character in order to show that on a particular occasion the
person acted in accordance with the character.(2) Permitted Uses; Notice in a Criminal Case. This
evidence may be admissible for another purpose, such as proving motive, opportunity, intent,
preparation, plan, knowledge, identity, absence of mistake, or lack of accident. On request by a
defendant in a criminal case, the prosecutor must......

152 See George Fisher, Evidence 18 (2d ed. 2008). For example, if an “intent” is not required in a
specific crime, the a defense based on lack of intent would no longer be any relevancy.

153 George F. James, Relevancy, Probability, and the L George F. James (1941). Relevancy, Probability,
and the Law. California Law Review, 29(6), 689, 690.

154 James, Supra note 130, at 689-690.
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action) » J# TR ELAZEER (fact) " FRIRES [SHBHYREZ BURIAHE 2 JRE™ o DIEE
FIFREORIER SR = - B SIS ENE a8 8 AT Ry AR R HAIRI TR - #E
22 AR B LA B TR 2 @rEh{T B (irresistible impulse ) B » FEANS2 BTN .Z il -
REZINEES AR AT " DGR Z @87 Ry 15RO rieesdist (insanity
defense ) 2 flir EATAE - HLESIR R AL KT AERAME - 2 - ZISE SRS
PR IEG DARC D AT B S I e o e O 2 AR 1 -
B IR E S B RO I AR R (. 2 1% > A0[RI R L - (R A

B L EEE B e B 5 280 IebaEHA (5 (5 BfRE 6% 56 128 (o FH R VA RE L AT ik
B WS N EEEENE B EE Rule 403 Frd B2 G LLHRRR 45812 F H
BFEATA AlgeE A MR EbET ¢ A ZIBA (unfair prejudice ) ~ £ {5
¥EEE (confusing the issues) ~ sRZE =22 E (misleading the jury) ~ R & HYIEE

(undue delay )~ JE 2z 48 %5 [E] ( wasting time )~ B2 R B2 85 75 £ 27 (needlessly
presenting cumulative evidence ) o DAGRAITHESRI SRS o B M AR E a8 RS
JHBAVIRES o EREHE NI S SMRE L ERARE ~ 1T A ZiH IR (% o NG AL HEE
HEERERE SN > BRIER =R S 258 5 > 15 PUR AR D ER AR -
ST RENSFSE - ] I EARTECE - 20000 4B A snnd HIHE R 258 R B
RRIEREIR Y iERa M M RE 1L > ML H n] (SRR R R EREY - 5 2 5
Rule 403 fyBkek > HAEIRA AP 2 6 - SHFRURE ~ SR EEm s -

%5 The rule uses the phrase “fact that is of consequence to the determination of the action” to describe
the kind of fact to which proof may properly be directed. The language is that of California Evidence
Code §210; it has the advantage of avoiding the loosely used and ambiguous word “material.”

156« Instead, we argue that this technology may present a particularly strong form of unfair prejudice
in addition to its potential to mislead jurors and waste the court’s resources. Finally, since fMRI
methodology may one day improve such that its probative value is no longer eclipsed by its extreme
potential for unfair prejudice...” See Emily Murphy & Teneille Brown (2010). Through a Scanner
Darkly: Functional Neuroimaging as Evidence of a Criminal Defendant’s Past Mental States. Stanford
Law Review, 62(4), 1119, 1136-1139, 1143-1144.
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— - E3HE (Authentication )

WOFEIRTEFTE R > SRR AR REA 2 AT WEMREES Y —77 > 550
BB IR Z BRI - BTERERT - DU BTSN - 2 MR
FERE TR ELR T T S AR U eER AR A S R R E S
BB RGBT o SRBIRER - —ER S sk T N B A
BRI > PTRE A 3L SRR N A B R » TR BRI L B A s A EEE A B (R
COBBETATEE - Mt BIAE AT e -

By R o) B G i B S P e B R — 7 R i Pt 0 e 2
0 A IR SRR AR LA B S E AR - IR (e 2
A BERFEAT LT R TP L | (prima facie) 72
O T A L (iER IR (R A I 2R (TR

7ris DAHE R | (probable cause ) Eifft & EH n5EE (beyond a reasonable doubt )
2 FAARRRE ™ - VA BN T SR Rl By » TEEES (BB > st e

( preponderance of evidence ) ¢

A IR » A EES A B B2 FPs AN « dEJerifTie R &1

57 Michael & Adler (1952). Real Proof. Vanderbilt Law Review, 5, 344, 362.; McCormick T. Charles,
Wigmore on Evidence: Third Edition, sec. 179, 185(1940); Morgan, Basic Problems of Evidence 378
(1962).

%8 Wigmore describes the need for authentication as “an inherent logical necessity.” See John Henry
Wigmore, Treatise on the Anglo-American System of Evidence in Trials at Common Law, Vol.7 Sec.
2129, 564 (3d ed. 1940).

159 See Edward J. Imwinkelried & Daniel D. Blinka, Criminal Evidentiary Foundations 113-115
(1997).

160 «By way of example, before a crime scene photograph may be admitted, the proponent must offer
sufficient proof to enable a jury to find that the photograph accurately depicts the crime scene in
question...” See Christopher B. Mueller & Laird C. Kirkpatrick, Evidence Under the Rules 977 (1st ed.
1988).

161 <« Also, significant inroads upon the traditional insistence on authentication and identification have
been made by accepting as at least prima facie genuine items of the kind treated in Rule 902...” See
McCormick, note, Cases on Evidence 395, 396 (3rd ed. 1956). See also United States v. Goichman, 547
F. 2d 778, 784 (3d Cir. 1976); Threadgill v. Armstrong World Industries, Inc., 928 F. 2d 1366 (3d Cir.
1991).

R R bliﬁﬂ% "THEHEL T SRR, &S] - FEPRNEE SRR E L =TSR
IR S > 55 46 B55 411 - 2002 4£8 H > 56 H -

163 See Huddleston v. United States, 485 U.S. 681, 688 (1988).
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SaE > QIR HRETRZ B R MEE I B e ~ B DU a2 &
Saa T AT - 5 2 > AR —REFRERE R - S tebed H A SR
HEAR > {ECE % tabgE S ARATEARE BraEfs 2 A > #EgA RE A B
BT - TR FEHCET ©

F=H NMEERETE

FHERE B Bl — B TR B TR IR IR BT A -~ PRI AL -
A ek FERIR AL TSR A - BUS Al L BRaER TR A5 R » 1F
Fo e AR A B R B PR T - i = 2 RS R e LR A
REHRE ZFEEA S MRS CHEE PSS - feEEE = 25
&7 > BERE A B PR RS B (5 G R - UL - R
bR T —R8s 2 AeTiREdh - AN H LIRS LA » WEL E it 2 &5
e AR R 2 S E =20 It s ST TR 2SI A 2 e AR TR A FE T
o

PRI ST AR AVEE S R O E S s A AT 1923 A2y Frye v. United
States 2% o Yl [N AREHARSRGIET o BRE AT SR R DUHIE MR Sa R
JiEGETTHIER (systolic blood pressure deception test) - FELAFEH#E &SI AIE T 3R

T o RRERATLE S oK IR R Faz AE o/ BRI RERE A » BELARHE
48 5 BET% P 55 ORAESE 25 B Al B RER 2 HISR A - TRHESE - EIFHYEEEHm

O RICEE  THIETABR AR | Wb HARA » 2008 4F > 553 F -
1% Frye v. United States, 293 F. 1013 (D.C. Cir. 1923).
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1717 » 75 o P B2 A A P - (R B S B e o MR I 2 [T SR 4 [ Y -
PRIt » TS (ERE RN B RS i - AR LIRSS - sa RS R (I 2 R B2
[ R 2 B T AR R i - B8 — T MERZ AR ey 2 a8 Fe R A 2 B
ERFH 5 Ry ek BRI B3 He = nTHY( general acceptance )- iSRRI 2 1%
BN HFF A RIS IR IR - TR R A0ERT (Frye Rule) -

—H %1 1993 4y Daubert % - W 575 B E /0 KiE T AR & > ¥ Merrell
Dow ZERGHRESTEA » ERT LIRS SR I - BLRER 2
Tk FH ER % SR L A5 H & . Bendectin 7 455 A A SR BAMG ™ © 7 AR (R A F
1> Merrell. Dow &g 2 5k £ SEEERAF FOf S T fet — (K g H 8 A 2
BHE  ZERE TR BB RS IR IR - SRS R A R
F Bendectin Bk ST A (LAl R o SGefElid et T 8 Ef& SR N2
w915 - VA RHETIEERGER ~ SR LERERT i ~ DU R &R st B i
7t - EE[E e Ak A Bendectin REEL BT A FRIRTY o HokH S5 0L G R AR IR
HEFT I TIEDE 2 FIR GRS » IR e S [ AR b 2 RS2 Al » 305
TR e R e A B P EERRIEE s A2 - BRI s sT 2 RIS
2

SERFS R AGHER T T 45 2 R - MEREE BRI AOERZ
TR BRI FSES A  » i A RTIE fF B B fichs - (A9t TRt
1 Frye ZEAH MO BRI AHE HIENER] - DRPR R By - BEERE - BRI
s B E R G A MERGEE 2 —1E - MR 1975 FHE 2 5 - BRE

166« The rule is that the opinions of experts or skilled witnesses are admissible in evidence in those

cases in which the matter of inquiry is such that inexperienced persons are unlikely to prove capable of
forming a correct judgment upon it, for the reason that the subject matter so far partakes of a science,
art, or trade as to require a previous habit or experience or study in it, in order to acquire a knowledge
of it. When the question involved does not lie within the range of common experience or common
knowledge, but requires special experience or special knowledge, then the opinions of witnesses skilled
in that particular science, art, or trade to which the question relates are admissible in evidence...” See
Frye v. United States, 293 F. 1013 (D.C. Cir. 1923).

187" Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993).
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NAER 2 B EAE Rule702 o » fikg 20 A RN 2 B B 2O AR AR S (T frr e
L7 IR AR R 2 SET AT - IRl TR RS R S F PR - [T 21 Rule 702
1R A B RT AER M B T (S R A > HIFE B A3 - 7F Daubert
Frf o ERBHT R AR E SRR > TSR (B DU T HIE e« (1)
Z HER SR R R R A 7 R AR ? (BRI AR EB T
J& 7 Bk - fIECUE FEAY ~ A HE R AEREE Y F5R ) 5 (2) ZESER Il
BRI B 5 4R [F] (RS A BB 8 5 (3) BRI ez SRRl s A 3% 3
smis » CAIEE YA B (4) Bl e (AR AT Fr B e HEfi4H -
DUR AR iR BT IR Ryl 5 (5) 5% R flr B e Sy FH B2 7H
S R~ (T Frye Rule) o EAICHIERERAE(RERGE S s 2 /7= » mFEEEL
HSE BT a TR BRitb AN RESE e A FrrE =0 Al
NFELERESE Ik M > IR AR B -

2= ERIEFEE 154 Rule 702 7R 2000 FEIRF T Z1E - 27 [N /g [AlJfE Daubert
F P BRI A PV EATIEE > 539N Kumho Tire Co. v. Carmichael "
Daubert AR X R AE GG A » (-A FUE E RS 2 o s A
o 15 © I EHRE A A1 T EE 155 > {£ Daubert 2272 {24 5 4F-fifj» £% F Daubert
SESETIN Ry DB A 14 (E'?  #ZE 2006 £E > it 4F Daubert =R {#

168 Federal Rules of Evidence 702, 1975 edition, “If scientific, technical, or other specialized
knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a
witness qualified as an expert by knowledge, skill, experience, training, or education, may testify
thereto in the form of an opinion or otherwise.” See Daubert v. Merrell Dow Pharmaceuticals, Inc., 509
U.S. 579 (1993).

169 (1) whether the expert's technique or theory can be or has been tested—that is, whether the expert's
theory can be challenged in some objective sense, or whether it is instead simply a subjective,
conclusory approach that cannot reasonably be assessed for reliability; (2) whether the technique or
theory has been subject to peer review and publication; (3) the known or potential rate of error of the
technique or theory when applied; (4) the existence and maintenance of standards and controls; and (5)
whether the technique or theory has been generally accepted in the scientific community.

70 «noting that the factors mentioned by the Court in Daubert do not neatly apply to expert testimony
from a sociologist” See Tyus v. Urban Search Management, 102 F.3d 256 (7th Cir. 1996). See also
Kannankeril v. Terminix Int'l, Inc., 128 F.3d 802, 809 (3d Cir. 1997) (holding that lack of peer review
or publication was not dispositive where the expert's opinion was supported by “widely accepted
scientific knowledge”).

I Kumho Tire Co. v. Carmichael, 119 S.Ct. 1167 (1999).

172 See Lloyd C. Peeples et al., note 60, 61, Exculpatory Polygraphs in the Courtroom: How the Truth
May Not Set You Free, 28 Cumb. L. Rev. 77, 86 (1997-1998). (Arkansas, Connecticut, Delaware,
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A 32 {EJNERH Daubert SR - BESRA B E2EE5E - 71 Daubert SERIBIR i
FREOING > (EFIBTE5R 56 A\ SURIEREE1E > 253 » DUERARE SR KAV
F1T° 5 gk Daubert SERI{EF TR 20 4F > B 2 NEORMR I MEAE A -
PR - AR C i B -

4% FRT > EASARE LS SRR R > MR B R A
HRAZ 55y - A L bkt (BRI s S /A
i Daubert SERHI B 05 & —(ERRAI AR SR Bl ge v EA AR -
COBERERE T2 14 o /845 Daubert = RIS ATl » TTRER R BRI

S PR s EE e

FEIH HEZxE A (Expert Witness )

Mg A\ o R B EFHIER > DIREGR SEERENEEE CZ
B sV ERKEA > I DIAR AR SR (OB SRR
TERLE R BEARSRS 55 AN DAR R SET8 Fo T (EHR LR ERTE TS > A SR
WE Ry — S BHEEN G S I - MR G A S B AL - fR G
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Kentucky, Louisiana, Maryland, Massachusetts, Montana, New Mexico, Oklahoma, South Dakota,
Vermont, West Virginia,Wyoming).

17 Martin S. Kaufman & Atlantic Legal Foundation (2006) . The Status of Daubert in State Courts.
Retrieved from http://www.atlanticlegal.org/daubertreport.pdf. (Alaska, Arkansas, Connecticut,
Delaware, Georgia, Idaho, Indiana, lowa, Kentucky, Louisiana, Maine, Massachusetts, Michigan,
Mississippi, Montana, Nebraska, New Hampshire, New Jersey, New Mexico, Ohio, Oklahoma, Oregon,
Rhode Island, South Dakota, Tennessee, Texas, Utah, Vermont, West Virginia, Wyoming).

% Two More States Adopt Daubert, Bringing Total to 32, Oct. 2011, http://www.ims-expertservices.
com/blog/2011/two-more-states-adopt-daubert-bringing-total-to-32/ (last visited at 2012.05.12).

> Edward K. Cheng & Albert H. Yoon (2005). Does Frye or Daubert Matter? A Study of Scientific
Admissibility Standards. Virginia Law Review, 90, 471-513.

178 Federal Rules of Evidence 602. Need for Personal Knowledge, A witness may testify to a matter
only if evidence is introduced sufficient to support a finding that the witness has personal knowledge of
the matter. Evidence to prove personal knowledge may consist of the witness’s own testimony. This
rule does not apply to a witness’s expert testimony under Rule 703.
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FREEERIE Rule 702 AFE » fEATE ~ Beifa ~ 485% - BEEFISR ~ BEE MG E

REZRE  SUHCZERERSES BRI LL IR - (a) BRI HM
B2~ Reffy ~ BCHM IS R - GBS E AT TS - SRS
FHREEHDE © (b) S HRILEN T ZEEHEIEEER (o) ZESHILE
PAERZ FREFAEOE - DUk (d) ZERERFHEFAEDEN R EEE
[ > ECER MR (SRR o MRS SE BRI A Rule 104(a) 2 LE » B
ae N2 Era e - AL eI T Hl i Ll RS N 2 BRI A

178

TEBZ > SIALLR  BBRIER - By - suR P T e
o R B AR AL 8 - AT g HAR
AR R - AR S Mo BN s R R
B, TRE 6 TSR ST SR i s e AT RS i)
LU R BRI S M S AR (e - Bl 5 AT
& P s B 5 A TR AT DURAE Ak o S A i »
73 AR RS 2 -

H S B B R (T e T IR B T e
FE#RHI Rule 106 BHAEIERIm82k4 % ( Discovery and Inspection) = 5 » #77
BEA (BUE S ) AR TS A Es R MeFI s - 48
BELEEMETRER MENAMER S S 2 55 A - AR
T - LRGBS PR RS B - BN IR T RS

" Federal Rules of Evidence 702. Testimony by Expert Witnesses, A witness who is qualified as an
expert by knowledge, skill, experience, training, or education may testify in the form of an opinion or
otherwise ifi(a) the expert’s scientific, technical, or other specialized knowledge will help the trier of
fact to understand the evidence or to determine a fact in issue;(b) the testimony is based on sufficient
facts or data;(c) the testimony is the product of reliable principles and methods; and(d) the expert has
reliably applied the principles and methods to the facts of the case.

178 Federal Rules of Evidence 104. Preliminary Questions, (a) ) In General. The court must decide any
preliminary question about whether a witness is qualified, a privilege exists, or evidence is admissible.
In so deciding, the court is not bound by evidence rules, except those on privilege.

9 Federal Rules of Evidence 703.

180 Federal Rules of Evidence 705.

181 Federal Rules of Criminal Procedure Rule 106 (a)(1)(G), At the defendant's request, the
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B NE RN M7 2 B8 MESEIEBE » R ARG
ZIMERE  EERBAALFUZERANZIG  RERGE R T —(E2E5E
ZEFEEAEGFHEHCES A ZEE - EEFRLGE LA 85 2% - =l
FREERIEIRG | e SR DI B i A e 7 RE > AR R - SR E B2
i B BRI ER B RS A 2 - WiAdrE S A S - AR
PEBAFTEEZ AL - SURBER TS A -

{5 FHRRAITHAE R EREE IR IR DB FRL IMRI S BT S R2551% - RUpiEEnE
B RErE ARTER o NEL - P2 BFAE- (LR © BEST % TMRI BSHE S
oraix < gt » RS - EEREGRIT - USRI E RS R e tiaii -
TRIZ <RG54~ Rule702 ZARE » —(EZEFS AR (AR 2SI 558 A
WAEAE SR s iR A H H AR 2R = N E S BN SR E R & 1
IR RSB E TR PR LS S AL 7 2 S8 BREE 5 hg - B E
SeB e IV DL AMERE L T FHE(T © AR FIEERE IR AT - GG AL FINVE
SE/ b #5E  HoG N RRIERRRR SRR LKA » (ERREREZZ A S

BHVIESLR o IR amE ot A EISTE T

BRI RO

moATHEERIER (AT 19805 (0 BRANAZS Zfrii sisk 4IRS e & -
HES R R IB AR 22 NSRS BN 1 2 Y DA R B A - 5 e BE AR EE 2 R R
AR PTII Z FRE - RENRFE BB 2 T30 DB s R ilase s Ry s

government must give to the defendant a written summary of any testimony that the government
intends to use under Rules 702, 703, or 705 of the Federal Rules of Evidence during its case-in-chief at
trial. ......The summary provided under this subparagraph must describe the witness's opinions, the
bases and reasons for those opinions, and the witness's qualifications. Rule 106 (b)(1)(C), The
defendant must, at the government's request, give to the government a written summary of any
testimony that the defendant intends to use under Rules 702, 703, or 705 of the Federal Rules of
Evidence as evidence at trial, if(i) the defendant requests disclosure under subdivision (a)(1)(G) and the
government complies;...... This summary must describe the witness's opinions, the bases and reasons for
those opinions, and the witness's qualifications.

182 Federal Rules of Evidence 706.
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o M =BT T AR - S ke th SRR s A E =B
st B Ry R MR SR SEIR YA B (] - RIS E 2 B © 55 Bl B R
BRSSO EER SR (S B2 2 RG> S BVE sz SR i A 20208 > DAR R
AT RS S Z RS ER SR R © S = HILL(E A PET/SPECT ~ fMRI %2
REMERS RIS S ROTEE IR Z R0 Ry bl T 18 H B ERS B LSRR i 2 PR B
HEEE

BB SEBFH RG]

DA BUISRER i = A e P R AR S » iR B L o A i AR 22
{SE FHTA ZE R FR B AE B R AL 24 (EZEG 9 - Daubert ZE 57~ T AT FHE2 3515
TEEHE RO RIAEZE R BN ES a0 KIS RIERES IR P M AV R, (2
HATE S [RS8 RSO HERRIE - ££ Rompilla 2500 SEATHIEERIE 515
FYE PR BE AT - (E487R T R H SS Tt AN ST T AR ~ A2 77 (1
E Ry MEE (R TEEHE » SR BN A B35 /] » et & A 00 s R AT (0]
RS b o PRI > AR R B ER A R RS S R e Bal s BRI E #s
A B A L e T R B O T MRS ) (2R BRRAEME o RE IS R
T~ B HIIRRE » PREKAETISEE T A R ERRE B o AT 2R 0 S 1L 0585 - 22
SKEHE N\ H o e #2975 -

7 In re Stanford £ Roper W% » & BURGE NVFERDUEARE - &2 EEA
ORI RSB G B AR AR A KIS I3 B i R 58 2 » BIRAR ARV KRS 38 B2 2 [
MEEAAE AR - LR E AR N B AR DA EIRR BRI

Daubert v. Merrell Dow Pharmaceuticals

Jason Daubert Eil Eric Schuller {44 A4=1% E1A By e Ry 402 > M A6
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A B2 B 4 (5 F gt 75 SR IR 5 1Y Bendectin 1R 22 > HASCRHAI L]
Merrell Dow SEREHERERTRS - FoREEMIEGIIEERE 2 7™ -

AR TT AR - #etr SEide i B A RAFERE (well-credentialed ) HYEK
s NEL MRS BRI A BIFIAMERIRHFEES S - F5 Bendectin Y3 FIE AT
4 S RI R R T 5 7 AR R L R R 5 SRR AT Y BT3B ok
(summary judgment) - & JE SRR\ BA BIFERE (well-credentialed )
MIHEZREENER » 7RIS [BE 7S Bendectin z5R1CH A4F Hl BRIV BN B R E K - (b
ELLERESTHT ~ DURGE ST Bendectin ARSEER ARV T EUE BN (AR
)% {0 _EEREGTINEIE 7 AR R - T EHY AR5 ] Frye v. United
States —Z&HTEVZHY | EiE#ESZAE ) (general acceptance test) » =R E H5E A
2 58 S (RERN R B R M H 2 PR RITE &R PR B = M BRI T iz | -
TRl AEEE o IR EREA B g™

ZE I B e el o B EE A (B T (AR Bk A\ S IR a8 T
A RERIEIRE F S5 R - B2 Frye test EffSS Bl =508 450 702 (AR - AT
JETEHHRIRARRS Frye test Zil5s FlET < Aife - _EINARL DL Frye test gt (E1LHY
Tk Ry IO o T ik R B FREE A S 702 (5 Skl R e e A B iR
EFBEFPIA 2 > BTG ZEREE 2 15t - USRS AT
SR EEBIIZRE o MR Frye test biS FugbbRasflEagts > 3™ - i
SEBEG A 2 AR T A A A ARSI BT 7T A EIR R R T A

Il A S 702 {1 2000 AEAYETE™ -

1

00

® Daubert, 509 U.S., at 582.

'** Daubert, 509 U.S., at 584.

"% Daubert, 509 U.S., at 590.

1% Daubert, 509 U.S., at 595.

187" (1) whether the expert's technique or theory can be or has been tested - that is, whether the expert's
theory can be challenged in some objective sense, or whether it is instead simply a subjective,
conclusory approach that cannot reasonably be assessed for reliability; (2) whether the technique or
theory has been subject to peer review and publication; (3) the known or potential rate of error of the
technique or theory when applied; (4) the existence and maintenance of standards and controls; and (5)
whether the technique or theory has been generally accepted in the scientific community. Daubert, 119
S.Ct. at 1175

188 If scientific, technical, or other specialized knowledge will assist the trier of fact to understand the

©
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AREEPN AR FHEERE IRV FABARL T R REART > AR A RS2 7 B
RAAREIIT S F{ELAEARAT Frye test Ry fET %P AR o] BERR N STATE R
sats o NIL - ARZEMENL 7RISR ET A HIETIRAE - AMEFERFZE T FTARER
ST R IR ™ - L s R AR RIS R SR w5 T (L T R
SFHRIRARE o

Rompilla v. Beard

Rompilla A7z 7 A DAL TEREST (murder)» —FREFRVERE AT
—LEBEESGE S (mitigating.evidence ) - RS FEER E 7 25 TR BE SV IS Y
(aggravating evidence ) > E1#% Rompilla 25 NPT 4t HIEIESS —THEE
H3E (felony) 5 MELIERRERY T 2R CKEE) ~ B FE A EFRATR - 4
PRI E R Bl 1B =5 A it A SR s s bl - IR Rompilla SETH[° -
Rompilla H# (FFEE NPLE R HRE ARAESS T~ Rompilla A 25 HFEE
(ineffective assistance of counsel ) £Z+E L3F » 25N v =0k Fe 4 e G g -
Rompilla FELAfEER A\ & Pre€ > /5 (habeus corpus ) - [l F it I 7ARce#E E5TT -
HritkrE NE R » Rompilla JFARRERE AREELS L E S A NHREE - REEK
Rompilla 25 H&HEL G » PAURE T Y 57 FEfRr 3 SR SRH S S 2 ) - (25
Rompilla By AFEERE LR ETE S
Bl I ARE4E T Rompilla S RI[AYHIR - SRR EHAMERREE A\E ARG
FRASS T4 TTREATIRER S R - #9E Strickland v. Washington®* g R (1R

evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill,
experience, training, or education, may testify thereto in the form of an opinion or otherwise, if (1) the
testimony is based upon sufficient facts or data, (2) the testimony is the product of reliable principles
and methods, and (3) the witness has applied the principles and methods reliably to the facts of the
case.

189 Kumho Tire Co. v. Carmichael, 119 S.Ct. 1167 (1999).

% Rompilla, 545 U.S., at 374.

! Rompilla, 545 U.S., at 375.

192 Rompilla, 545 U.S., at 378, 379.
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BEE ARG TEB ARSI IEERES: (DR ARRERZ TR (2)
ZRANE R ZAT Ry REER SN Z R R 58 > SRR P - DIARZIM
5 > WrLEEE A GRE Rompilla & RAVILIRECERET - S8R BEFE 2 ER 2 FR1E
iR AR —EREE A ARIE - &S A EEAUIRECE R AT RE g S EE IR &
Mz - N ESE S EAYES IR FEE 8 7% © ff Rompilla HYRTERRE AAIE
RIS SLREE S - BARE SIS T] > BUE SN ERIPEER RN 2 iR .2
e .

e MER A ESAbTE mis bl = AE sk B E 1 I ARy
R S Rt e AR PR \HAGE R A (LSS H e - TP AT RE
B LA E R Ry INE B AR Fotl \INESR S8 2 25775 M TR R B

R ES NETAMZ RS (RE S LA R B ] AT
Rompilla i {7k ABHRIZE /55 & EA Rompilla &R A ABIRECH: (1 Ry IR & 1Y
Hi AR B EEERR R T R fAREE S NS R EGN AT
JEERERURE Z RN FEHA B -

Rompilla ZfrZpr FEEEH | - E 2 A L BEELERE ~ PRig -~ SCH At
RTS8 SR S EE ST SR AR N » (1L E (ST
SRS $78 BRIN 2 NI > M A i s i o B SR (e B S S e
T SIS E A AR SR 0 i R R IR s 4™ -

In re Stanford £ Roper v. Simmons

Stanford FYXH: 17 5 VU H B R NAE B R BN AR SR LSS - /D AARE

1% strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984).

% (1) the counsel’s performance must be deficient, and (2) that deficient performance must have
prejudiced the defendant so much as to have deprived him of a the right to a fair trial. See Strickland v.
Washington, 466 U.S., 687-696.

% Rompilla, 545 U.S., at 379 - 393.

1% Husted D. S., Lui Y. & Myers W. C. (2008). The Limited Role of Neuroimaging in Criminal
Liability: An Overview and Case Report. Forensic Science International, 179(1), €9, e10.
doi:10.1016/j.forsciint.2008.04.002,
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KOBTEETE % > [N Stanford (420 A Z4k 2 EIE (class A felony) Ty ~ 12
B 16 5% > Il Stanford 128 —fE A 2R REMEfTREEE™® - KCEHTG > IR
Stanford 7 FE B LASER © LRSI 2 B RN B Al 4™ - 13 4% -
Stanford [ETFT AR DU 35 A\ B (78S B LT - TS e A ek b
5:4 [fJ4E 5 » 75T Stanford f7EEE - Stevens ASEE RIS B3 RATA
EEERARAERSE  BEAEERS  EEPEE T =@ 58 I HE
—24E5 | Atkins v. Virginia 2 B B Ak S S RE B 1R LU SE T

55 RIERLHEE S E i S R B R R A RIT DA S 55 = R LI SR AT
RIS REEEA RIS 335 M R e 2 2 B A At =833 R
[ R E AR o RS ELAR RS R R 18 5% 15 R R LI SE 21T
B (AT EEE SR E TSR -

AR B R A A st DA T (A T HERA » Roper v. Simmons®—
Bl B2 A5 Simmons FAEEL 17 SREAE T SEARIE - AL HASE W 18 BRI e ILASE IR -
Simmons PAHIUIERF AR 18 i iz LASEI A5 bl - $248 5 WiEE5 [ Atkins v.
Virginia 28 » EIRIL(AZ EEN (705 8 BUF 14 [RATR6E > HEF?% e Simmons
(Y L TRAE Ak BN B v MRS SR B S B AR AR

197 Kentucky Revised Statues 532.020 Designation of offenses, (1) Any offense defined outside this
code for which a law outside this code provides a sentence to a term of imprisonment in the state
for:......(d) For at least twenty (20) but not more than fifty (50) years or for life shall be deemed a Class
Afelony.

1% Stanford v. Kentucky, 492 U.S., at 361, 366 (1989).

1% Stanford, 734 S. W. 2d,, at 792.

20 | re Stanford, 537 U.S., at 968 (2002).

201 Atkins v. Virginia, 536 U.S. 304, 122 S.Ct. 2242, 153 L.Ed.2d 335 (2002).

202« Only four States ever permit persons below 18 to marry without parental consent... Thirty-seven
States have specific enactments requiring that a patient have attained 18 before she may validly consent
to medical treatment... Thirty-four States require parental consent before a person below 18 may drive
a motor car...Legislation in 42 States prohibits those under 18 from purchasing pornographic
materials... Where gambling is legal, adolescents under 18 are generally not permitted to participate in
it, in some or all of its form.” See Thompson v. Oklahoma, 487 U.S. 815, 823-825 (1988) in dissenting
opinion delivered by J. Brennan in Stanford v. Kentucky, 492 U.S. at 394-396, 109 S.Ct. 2969 (1989).
203 « Scientific advances such as the use of functional magnetic resonance imaging-MRI scans-have
provided valuable data that serve to make the case even stronger that adolescents are more vulnerable,
more impulsive, and less self-disciplined than adults.” See Stanford v. Kentucky, 492 U.S. at 395, 109
S.Ct. 2969 (1989).

2% Roper v. Simmons, 543 U.S. 551, 125 S.Ct. 1183, 161 L.Ed.2d 1 (2005).

2% Simmons, 543 U.S., at 555.

2% Simmons, 543 U.S., at 559.

©
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7 Stanford ZEHYEEK - {EAE Stanford ZX 2 1% » FOAEE (EE AR 18 pRZ 1T R A
RSB > Bl Ry Bl — S 2 AR o R e ARl F RSB R R
BRI o BLHIAE R 2 B T AR 4™ -

Bt e Stanford ¢ Simmons ZE &R LIFRAIECRI 2618 B ERLFRE
(B AE S (R DA SRR AR B2 8 Rl oy B S AL - W DA R SR B mlA B 1 T H %
RGBS EE R A EE B 77K 5

FH RS R Ha H MR B ERA

Earp v. Ornoski

1988 - » Ricky Lee Earp {E/& A% —4 18 {8 H RHY 252 Rys@i ik << ~ iz
B HATES - (G Earp B DL (E— SRR A% IR LAl = e e R SR AR
R+ gaRfIPERC (rape ) ~ R HA V58I 5C (sodomy) » BURZS AR
14 GREVIRE Ry - (RERGLHIZ HIA -

1. Barp ESFAVAVERET » & F AL A e R AR IR BRI - E E R
FK EFRARR . JTIERER o HI A RS IR B3 (0] 5 28 - Earp feHiAY HEFE
A= (1) 27 E Bl A (A A e iya8 A (EES (prosecutorial
misconduct) ; (2) FJNETTA IEE Z1TELRGE AR A st (ineffective
assistance of counsel ) —FHT » #h 5K E BB EBIEEGT2 R (evidentiary
hearing) 5 (3) s Z B8 NN 2E TR - B SRR E R - IEESE
MR EZEIMERR A RERE Z B - &% BF LA S s S — B
HER Y - SRS AR R AR BTSSR - SRR BEERFH

27 Simmons, 543 U.S., at 559.

28 State ex rel. Simmons v. Roper, 112 S. W. 3d, at 413 (2003).
2% Simmons, 543 U.S., at 560.

*1% people v. Earp, 20 Cal. 4th, at 846 (Cal. 1999).

' Earp, 20 Cal. 4th, at 846.
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SRR Earp 8 AR B skt -

BAERAIERL A B B Ik AR R A0TSR 77 » Barp TiRERE LK
RESHE T Y ZIH R YRS S A T 1 (1) RENBEN SR - 5oH
TE4ERERT S ~ DURGECHEE S rTae A LB B &8 7 T RIRER SO & 5 (2) B
AR R EEE 8 ~ DURHAE A YVE P B g o - R HAG S 2 REERCE R
AR - F8E - DREEERE  (3) MR aEmeEs2 s |
AR A H 8~9 i Z VBB R G T TRE S T 2B MRS ER PR | (organic brain
disorder) HYFE( o FHIAASZES A < IRl - (6 RALF TR AT #EH - W Frigt
AIHTRFE R AR E PERE R AR ~ B dOR 2 Bl - FLBB Y O ERER ~ e
BeES « BpHACBRER > Rk Al AEAYRESEE RS ¢

Earp AR RE AR P A BURE R 55K AR IBIEEERF - HaiHY
S T P E B /Y E5R 4 (colorable claim)  SEARARREE + DIk BIMYEERHTE AL 1T
= RIS R EE A [ - G AR (S UL REREAE Fr e s gRTiie A\ R
ARFH#E (BRI RIRE R A - 758 » Barp HAGEIRRRE AR A 50t
% (el 2 Strickland v. Washington®*—ZE 8 0y HIET 4 > Earp W /E:EH
RRE N RAER 2T R BRaIT REUE Earp 2 {j R Z 5K o

Earp f5s6 B B =THT 5% » 73 RtR R EER A - DUEEREIINE DE
BiFERT (California Youth Authority, CYA) FHzERE A& » S E R 6]
HERHEHEE o S9MEHE Ines Monguio BSRliEE 5 & - #his 5L > Earp
T 8~9 FRAF RS A 2 m B ATE R BIME » HEE S EERSET e B 1RG5 &
TGO ERER AR > 1% - Monguio BSETHIER Earp HYSEHIDIAEEL C1EETAE B 52 FIH
HRIRGHIREE - IS SR G — M o R EE RS FTEI A » 55— oy A& %
FAFT#5RY - Monguio BSEfi7MEH - A ILRERGII S - HimE LA mEETT R -

212 Earp v. Ornoski, 431 F.3d, at 1165 (9™ Cir. 2005).
S Earp, 431 F.3d, at 1165.
24 strickland v. Washington, 466 U.S. 668 (1984).
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i LRt 5 A Douglas v. Woodford*' e e > s » & 45 ATRE 25 38
M8 ~ HENERSGERTREUR BA e Re Ry - JERIREECREE S @ BREA
EARER L TR E R > ARSEORE R A ke > ™ - HALAES
Ainsworth v. Woodford®® 28 s 7R » 4 ke A SR AE b 25 T R B AR N BRI 1544
PEBSE A TR B ORI IRERCR R A BEE S H ¢ Lambright v. Stewart®*Z
R - B TS A RAE RS R BB B R AE 5 DEEH AR VIR A T 5P Y
EEURAIE B 2ITR » ARERISHRA GRS -

& LRTAL > HRFR LA By Barp AfRtl 2 SEIRESRINEE T T R EE
MR ) BUERARIRRE » JE R PRI = o s FERR 8 A R Earp
BE AR HELT - B B ARG O S B A @ oe 2L - MEpgE AR

HE R AR E 2 B, o L REARZE ST 45T - 05y SEImI T 37> o

-

Summerlin v. Schiro

1983 £ » Warren Summerlin [A—&k #5884 {22 (sexual assault ) oo
FEA NI TR R RIPRSTI © 3R Th R S A B e B e 1°2° - s s
53 Bl s L TR E R N B e < 35 5K ~ AR a7 e b AR
727 (post-conviction relief) g 5 1994 4 » Summerlin DUEIEIR A
BT AR IREA S IRE S 5K BEE R - (BEE AR 2 T A &

> Earp, 431 F.3d, at 1165-1166.

218 Douglas v. Woodford, 316 F.3d, at 1079, 1086 (9" Cir. 2003).

" Earp, 431 F.3d, at 1177.

218 Ainsworth v. Woodford, 268 F.3d, at 868, 875-876 (9" Cir. 2001).
% Earp, 431 F.3d, at 1178.

220 | ambright v. Stewart , 241 F.3d, at 1201, 1207 (9" Cir. 2001).

2! Earp, 431 F.3d, at 1177.

22 Earp, 431 F.3d, at 1185.

2 1d. at 1185.

224 State v. Summerlin, 138 Ariz. 426, 675 P. 2d 686 (1983); Schiro v. Summerlin, 542 U.S., at 351
(2004).

% summerlin, 542 U.S., at 351.
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EEREREES SRR A E - DL Summerlin > BEE A K B A RRRE B 0 Be
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B Ry A e X ERR (4 Summerlin KBS (RS o Z4ET
IEREZ Y aRt H Y BRI 2R [ LHEE EEmE RIS ERHERS 2
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Fields v. Brown

1983 4F » Stevie Lamar Fields [RIUSE S TFEHc ~ 1820~ 18 NI - o1 <g
FeM S B EP R E A (superior court) SFIERIEIN - i = AR NS HI R4S
2 . Fields [ BB R St & il » It A 4E ™
& FEA RS 3R  BETA Fields TR EERE A KA I S M Hh 185
FARGHE R 2R R FIEREL - JRER S - n AR e -

B _Lalm AR A at[E] Fields EyREEEE \ R Ay AR0E 2 B9 H R K > BN
Fields i LR H Oz H sr B MRS R EHVE 77 B AN TR ER = okl E
BITE REREE N Mia2kT Fields £A & \#&EE~E (antisocial personality
disorder ) %% « i = fir & 1l R BT ES Rydfike 2 #5738 A » H% Hendricks v. Calderon
FEPEHRRAY RIS > B A RE LU B2 B B 5y > T R T B E O el
Jetiss (insanity defense ) BfF fs e Si s > F5R™ - F » Hrp—(fir Trockman

226 summerlin, 542 U.S., at 352-353.

227 symmerlin v. Schiro, 427 F.3d, at 623 (9™ Cir. 2005).

228 summerlin v. Stewart, 341 F.3d, at 1086-1087 (9™ Cir. 2003).
22% Fields v. Brown, 431 F.3d, at 1191 (9" Cir. 2005).

20 1d. at 1192.

21 d. at 1192.

22 4. at 1201.

2 Hendricks v. Calderon, 70 F.3d, at 1032, 1038 (9" Cir. 1995).
2% Fields, 431 F.3d, at 1206.
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REUEFRRA > TN PACLAGEE NS RGN S BIR A TE BN OE  BER
REEREEZER

1% o iR LA fs o Z BRI Fields Z 8 IEEHEE - @iFF=
{E98 \ENETE ~ =(E5@HitEscTE - U EEEE IR - DUR—~(ERE&TR - BiIR T Bk
B ek — I R HIGHIASRZ 3B mic ASE (homicide ) e EfE(K Fields
AT £5& - RiFT A R ESH L5615 » AR R A 2l ~ EFENGE. iR 4T -
DUR P B % B 5250 N SR 2 as B MESIRE - B 51y TS S Y (L 25 (5
Y TR I ST S e A (TR B R4S AT RTRE o AL - B
TR RGeS R R Fields 2 )itk et .

Clark v. Mitchell

1984 4£ 1 H > Joseph L. Clark ##77—E% 32 K7 Frlg 48 - BIA—RMr
PR ERS S OR B - B2 A David A. Manning %8 T{FEH - Clark [4]
Manning ZHFH 4 > Manning Jo&s 98 > R AR A ZE NI T4 60 £

> Fields, 431 F.3d, at 1206.

28 Harris v. Vasquez, 949 F.2d, at 1497, 1525 (9™ Cir. 1990).
287 Williams v. Woodford, 384 F.3d, at 567, 611 (9™ Cir. 2004)
28 Fields, 431 F.3d, at 1206.

239 1d. at 1206.

240 1d. at 1210.

80



EH P4 Clark > Clark {85448 m LK 23R & - e Manning BSEfi &
77 R AR S B 25 8D SIS EH 854G Clark 1 » Clark i) Manning fig (1745
BT A8 BERAD FEE - =Ktk o Clark ££ 53— R 1 i -
& Clark fiAE 41 81 ety - [AEE] i B i gl St Vincent's B8 LT TRYAS -
W—EE % - Clark fEBF P OBRERIL - BREIEE I T(HHBER ; (4
iR > Clark Bt HEEH#: Manning — =S5 HEEAGE » 7% KA Clark FyoKiE
HEMER B (e R e tesre -

& Clark #ARFRIELHTR - EREOESGAT B B O R B LR
LA EDR SRR o R R > AR BT Emanuel Taney fE7EA
FE R Clark 282 155 > LA Clark SEriA B iiaifE 2 St. Vincent's S o0
PP R ESRE - L S RANAE 75 DU REIRE - Rk, Clark AUREMRAE T RER
PR o Sl LA Hy o Clark A E RS BRI A0 S LS M e 2 B PR 15
ARk ) Z 5280 RN » -8 Clark fes il &y [F e Z At

P34 Clark (Rt A 46 T Z BRI ket sBRmIERE > rTAEME"" - A - 5 i
HHEREEE Clark 1 St. Vincent's 54758 0 Z SERITERS - 587 Clark #g 8 BT
FEREBCIREF 2B » (RN T AN ARG 7585 AEETHE Clark
B A ANEHRE

1984 47 11 F » Clark PRI i 5 182 Ua S m e LA S s A

(aggravated murder ) » JREFFZFIT » Clark 2 ¥aeE A F2H %756 A5565 Clark
BT o MEE AL ERAR RS Hy Kisin > DUHESY Clark Z 455
T Clark HZEVHIRIVRIRE - B 2 SR AR SRR 2 Y - AR
JERATIER SR B 2 BGHT » W R AEEFIEZ REE - 2 ioERl 4 Clark

1 Clark v. Mitchell, 425 F.3d, at 274 (6™ Cir. 2005).
22 4. at 275.
23 1d. at 275.
24 1d. at 275.
25 1d. at 275.
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a2 FHERY - W > Clark ZFrlA8% Manning 13k 7y > EhE
MHAREZ BT - BB ASINERE T — At @25 - DU Clark 2 1582
/N o R IR ARSI Clark FEHIRAE By 1 2 s -

#ei& - Clark #FIpa s > &8 B I m AR B 4ERF IR AR » [l R
AR G BB R A A

Penry v. Lynaugh

1979 4 » Johnny Paul Penry {7:¥} Pamela Moseley Carpenter #f5& 6l 4151
DAY I E BT - TR R - B N AR 1989 FEHIEE SR - 245
Penry [m]HisES 35 A eaa SR B i < 28R RNk 5 AR (A8 Penry 7 353K
RIS e Al E B ER"" (certiorari) - [EEEHA 1989 4F » IR =4
TEHE » 50 Ry T A pe st fa LASE SR 72 SR E I (B (iR 008 8 TR A
5 (M Atkins 22°%2 0 R VR » MEARRE IERESSS |35 B Penry AR BERIRRE(E By
R R o Sy I A o BAKY Penry AU REREREE R N - BUATE 0 — B
B {EE 50~63 v 4R N TR L IR - 55—RII% Penry Hi4: 12284 05
HES - TSR B VRS R -

A E N AR B 25 P - [ 25 K Penry YRS (IR BEE i A S &
% MRORETE I SER 208 o BRI WL AR TR 2 43> - 14 2001 4
15 FHIFS e AR LR RE i & 5 [ 55 25 5 B S St A bl - B ORI (38 ]

# Clark , 425 F.3d, at 276.

247 1d. at 295.

248 1d. at 295.

2914, at 276.

20 penry v. Lynaugh, 492 U.S., at 308 (1989).
214, at 314.

52 Atkins v. Virginia, 536 U.S. 304 (2002).
%3 penry, 492 U.S., at 304.

%4 1d. at 308.

%5 |d. at 303.
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HEE o IR > i 2002 4R Atkins ZEMERL > ffE Atkins ZEEEER T35
B R AR 8 IR ORI R e N 1 LASEIT > (RS HI B A2 PR 2 Hh
EEWREEE ¢ R EEEAREE Akins ZZATHE T > Penry %S H 5 =X
FIFEFET] - 2005 4F » Bl ERE L 5:4 BYZISEE Penry ZE88(0] 3 - B
(ROABE B R BRI B 5 | % B R B ™

2008 4F » R Ry R EE S RO E AT - GnE R RAYE E A
Penry » SR AFIBUFIE AR SR IR - [F AR 15 Re = S ETT e A%
BB WA BN B E AR SRR 5 -

TR IT = RIS R > Penry 2 AT ARE MK ABBETHIST 406 b 3fre & (m 5
% > UiE LR AR SR 0 AR » RAEAE TIPS B T b B
5 AT AR R AR T R SE SR 4 SR R R 2
SEI 280 A2 15 BB BRI SR eSS - B2 A Yl -

B B R AT E A RE A st B A E S 5 A
IR IRRERT T s b A PRI R 58 2 BRE T (4 B O TR O BNk AT
Rt 2 R B0 R WA LRI A H CIR RS0 2 T B - DIASZEm = - 4t
P PR BT S Penry, (ERY SR8 E » sEHEL B Rt B A~ A EL A BB R
ERE15 2 MRS R Penry ELIF 7 B2 R BLRS WA AR Bl o HASZ SRR = H4F
% Penry [ AR BRI 2L AT o BT 384 5 — (B S S BTG L L B R R 28 fi S F Y
SETRRE o (SR MR EE el R Penry SE S MBI - (AN LB BIAE -
IMEETEI IR - DRGSR B Bl R B & IF 3 AR &R -

2% penry v. Johnson, 532 U.S., at 783-784 (2001).

%7 penry v. State, 178 S.W.3d, at 784-785 (2005).

%8 Deal keeps death row inmate Penry imprisoned for life, http://www.chron.com/news/houston-texas/
article/Deal-keeps-death-row-inmate-Penry-imprisoned-for-1578006.php (last visited at 2012.06.22).
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F=H RLESERWREE R AR S

U.S. v. Gigante

1997 412 H 18 H - 4H&YINEREM 7 7AR DUE R T R EBRFIR AR AR 2%
(RICO Act; Racketeer Influenced and Corrupt Organizations Act) #[3t Vincent
Gigante A3k - ELFERITHF S ESR I SO MR SE L Lk ~ A 2 338 - U
7 AR o Wi Gigante AR ADABREE B o Hth —TE ESEE R o TR
SEBLEEEEYE T Cigante ELAHTEARE TR MR 2 ES .

s Gigante gfiaire i Bhor ¢ EENERE & Jesi BIARIBRRTZE L0 - B
AR S FTEARE T 2 H - BROFEA BAA . sias ( clearly erroneous ) -
75 R TRBIE T AR - (ITB AT 2 N FRIEATZE Jef A PRt e

gtk ©A ME S H B alRisz 2 FErs G T R 2 MRk e

AR > s -

EAZFEY » #d5 Gigante 1-5Fk H CffeaT e/ (competent to stand trial ) » 11

RN EIE £5R - 2B A ERA WL - v E5E — KAt AlETEEs &
HJ Eugene Nickerson ;A 'E » EWFATUALE R EATIFES #2F5 Gigante CRSTEARE
73 > e AR HERRHE & Gigante 45 ¥F% (malingering) 2 ETAE[E* - Nickerson JAH
{E— e i < SR AT R Mafia {E56 > Mafia %0 > 5 1970 DI » 1
& Gigante —E 2 —E5RENMERAVHEAY)  HRAMRENEREE - PIFE AT
SIRAEAT By > FELUB [ O KB 1S B T3 b - BEHL Mafia 2 3515 > HP
ffE R e R E SIS R R - SR HE Gigante AHTEARE ST » /£ > Nickerson

»% .S, v. Gigante, 166 F.3d, at 79 (1999).

2014, at 79.

%01 Gigante, 166 F.3d, at 83. See United States v. Morrison, 153 F.3d 34, 46 (2d Cir.1998).

%2 Gigante, 166 F.3d, at 84. “Where there are two permissible views of the evidence as to competency,
the court's choice between them cannot be deemed clearly erroneous.” See United States v. Nichols, 56
F.3d 403, 411 (2d Cir.1995).

%3 Gigante, 166 F.3d, at 84.

4 1d. at 84.

o o

84



EERE > CORREER R #id Gigante FEATRARE S -

BET% > #ie5 Gigante KEE R EEFaARE ) 2 SHH » 88 o Ry PRI PR RE FRTA R E -
Nickerson ;2B SR E#E » 2rE Weinstein SAE B # 45 Gigante #EfTHE:E o yhd
Gigante $2 i IETEnf@fmiti (PET scan) &H5RLELESEE AT5HE - HIRMLEEE
ZRABCHEREZEHA - BUNRH Z R A IE - IhETEER SR - v
#i45 Gigante ik HEEY)MEA: - RILL - Weinstein JA'E f %71 Nickerson JA B {E
BOARIEL > HlET > 3REHE Gigante (MELITIARES ™ -

EIvEAR RS B ALE BRI ST E AR 2 FIETE R iR
RIS Gigante (43K HIE R AT - MRIBRTIL FIEEEE -
(ERIE R RR 2 SR o AR Al 2 LR

Smith v. Anderson

1987 4£ 9 F > %25 Smith SERE il T #EE A Mary - 785 HER > 5K
Mary TR g 2% Fil By o K Mary B0 38 A VERA (417 Bl s 44T - 151
TR 2tk > WA S » ZREK Mary (885 5 s [REE Mary
e Feoeh - B (R B HAHE Mary LU 2 /1N - ol AcMary B85 B n 5 Ho e
W E T Mary. ” S i A BB 1% > EES ERIRAR T > I Mary
MR 2 178 - RER - (HEE TR E A\ B - SEEY) > B
355268

e Z T3 $dE Smith SETF > 2004 48 12 F > shAEMEURFHEE #8558
THRT H A2 1% > W R BT 28 2o R B » TR ZedE T — KBS B
fFfE (CAT scan) » Z &G DUKHESIRIESR (MRI) FLAGEDEHIEZ™ - M

%> Gijgante, 166 F.3d, at 84.

26 14, at 84.

7 Id. at 84.

268 Smith v. Anderson, 402 F.3d, at 702 (6" Cir. 2005).
%9 gmith, 402 F.3d, at 722.
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R RS RS R s R IS A E R - BER 0 #
I H ST e im st R T — A R S R 5% (A SR D A T
PR BB Smith DURIER ROEE By bl (AR TR (550 2 ST -
Smith +- 2 FiR 7 EECHE 5y - HEASEEEEHREG AR SIS 2E -
T H B MRS ET RS~ T IRERE A4 AT SRS ET g iR Bl i RG22 45
%271 °

RS RN AR R n e RIS T BT /IS eSS
By S 2 RO AT o S SN A (A TEBE I hAL > 42 N BRI
R~ AR » AR PRI BRI+ 55/ CH RS 2 e A\ e~ T
B - i RS AC B B CsR | TRk (decision making ) 5S¢ ARE( " - 5341 -
EVEIESEET MR EZ BAITNATR & Pl SR B SESER 2 A+
B IRER R EE  TRES (U 2 5 40 » Smith (R B4SSR R
HESE A6 e (BB R G S Stk B s mRny N (RE1E
'R BREY MR jEs245 5 X EE—BRIGHY CT scan BFHMT » SE 0L FF
WETEL BRI NIRRT -

PRIEE - MR 5 AN ENABERE » g e CT scan 2/ MRIZSEZ 45 R
WA R B e RIS SR > 35 - B RAESS IR s B O TR T
By 2 ABETE B {270 o PR > it Zoed > B 5056 Ao A A HE T o oh s L
HWET s TARES  Z55%0 NCHIMESH - iEREm E A s
— (B A PR RSP o R o ABREAR R > B T IO s

X

s
m

Gt

219 gmith, 402 F.3d, at 726.
21 d. at 727.
212 1d. at 727.
218 1d. at 727.
214 1d. at 728.
215 1d. at 728.
76 1d. at 729.
77 1d. at 729.
7% 1d. at 727.
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Entertainment Software Association v. Blagojevich / Granholm

2005 4 7 H 25 H - EEIFHEEINGIE 142 (Public Act 94-0315) » [7£
EEE TWE % oy RleiE R #)EIuA (VVGL, Violent Video Game Law )
DIk T EFEIE | (SEVGL, Sexually Explicit Video Game Law ) - H.tp » Z 7788
PUAERR BN EAEAE T A 2RI GRS - SuspRES:
PG EGE T LSO ; TiPTeE B B (G EIFERE - AR B - A
B~ W - EGEGRRE  BE - DUOessE LRI EuET - IHIRER S
BUAA AR A (EFIfRA S50R 07 =5 5% T8 bt ~ RBUEAER ) E Iy MBI

18 ) FEE 0 ST EMERSIHUE

HH Bl o B R R Al e IREEHCRS & ( Entertainment Software
Association ) iRt ABEFREERRRA » F2 55 G M EELEL A A0 PR o 51
Fta T EZARBUINESE  ERRGERIRES— B IERRII AR 566 B 1L (R -
TEAZEH  WBUN Rt IR AR AR Saw E H - (A EER A B EA T L
deit - BIRRTE N Z Bl 25 e - B 2 IR AR Ba & il o SRRE A
KRR T iR 5 2 HER PSR EREIE A iE e R At -

INBUME B E R A\ T > FE Y FiRGAREEEARLEEESR William
Kronenberger EXH DHRE M7 LIRS 50 B s AR AR NI BN 21 2 82
BRSNS R flFTEREERZE (dorso-lateral prefrontal cortex ) R
Hrie S7/8 (anterior cingulate cortex ) Z ThAE @ BHEREIR E# a2l B ELA T EEELR )
{eBi 1 2 R AR A BT R B T AR (BIZ®

RFGREEES T T 2 B A 0 AL EEES? Howard Nusbaum > £ ¥FAi

2% Depictions of or simulations of human-on-human violence in which the player kills or otherwise
causes serious physical harm to another human. "Serious physical harm™ includes depictions of death,
dismemberment, amputation, decapitation, maiming, disfigurement, mutilation of body parts, or rape.
?%0 Entertainment Software Association et al v. Blagojevich, 404 F. Supp. 2d 1051 (2005a),
Entertainment Software Association et al. v. Blagojevich, case no. 05 C 4265 (2005b). Entertainment
Software Association et al v.Granholm, 2006 WL 901711 (E.D. Mich. 2006).

%! Entertainment Software Association et al v. Blagojevich, 404 F. Supp. 2d, at 1059.
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i LR iR H =HA  Z BUFE > HIR R R Bl A BB el MR 258
PR PP ARE B X TR RO REE a7

(1) &2t > Nusbaum SHESEEERSGT 2 M et E At - fEfE et 2 B
et EETHREMEMIIRIER. - FHEZ BN R JR B ER IR N 2
AEISIE - B A RIERNZNETEIS IR s T iEoie s > Bt s
s R ELIEORZ A B T R 1 2 73 R DUE Ry S B S 2 15 45€ - Nusbaum
Fon > HIEBraEiG s ity B hasat i (FiRa &8 - il K Z ISEIZhRE TR A
7] 5 Bl 0 I SeaE Tl I RAE Bz Ry A s TR o

(2) PR EEIEEREIF S ITH KA Kronenberger 7% 8 Badd 5 i
¥ - Kronenberger 11 H.a8s Hife s feIREIEIXMAIR G 45 © Al HIts )
Bt ZHERVEEEEDRERR(R M DAESR » BEREDhRE (R - AEREZNEHNE
fETEh AR E 2 RIRE ST (R o Nusbaum 500 5 | - ZHEE AR G280 > ThAE
A B st E—fETEE - PUES OIS » 28 2 RS S A
—I& « fiiE < - Kronenberger AR RFE BRI RE B E A TAMA © —
B— ) LBk EIR EE AR AR - SHAEE > ZREEITEDIAE
Z AR FEERE FIR IR MRS EIE R ESIRRRERE 2 288 i = 2 B
PRSI R E IO B IH R R AR « Bl B
rat PRI R T B 2 - 2 Fr D E B (EE Sy ARt m i (R Z 1B
HHNEHE R HEN IR SIS ©

(3) Nusbaum fEREZ 2 G EEHRFRTS - §F2 AL - Bl —{lEEt B4
AVEER BT AP —(EARYRRE TOHIRRE | o Bl > FEAZK S #EHSEE
ARz Bt - A DR 0 Bz ) ZBEST » Nushaum #E—2545
th > IEBEIIREMEIGER IS - HIMEREB S RS AR IR F R E B e iRy > $HE S (L
IR (H2 - FreR R L I BAE E—FrE DI S - DK
KRB - BIFTEE B Pl 2 A2

282

Entertainment Software Association et al., 404 F. Supp. 2d, at 1067.

88



BRI A ZE (o IR ER S8 2 B 5T -SSR AE O FTe6 B PR MY 20 - BT

AR R R RS T At 2 BU TR S R IR T B A E S INBUTET
EZFSJEIUE (VWGL) NENEBFEES BIERMER - WERIERFA
ZEZ Hlit

Wilson v. Corestaff Servs. L.P. / United States v. Semrau

It T A B RBE TAR IS T e M R S R aa i (T MR {2 A M
B 0 WIZERSRIEERE Frye J2RIIERL Daubert 32 AIIHIERE IMRI S8 7 MR~ 2557
M M G RE AT T LAHREER - BUN AR/ M4 Wilson 28

2010 4E 5 H 14 H 449N Brooklyn &1 (AR » $1 ¥ ZFP 2 R &S
2 IMRIGEE(E A BEEFIERIE o Wilson ZEIREIIEE 2= (1 - S Wilson
HURIE LY &5 BIREN TIESIC L2252 FHIGRE o (BE AT
Wilson i) & 28 VSRR AT B 2 51T By™ © it B Corestaff Services L.P.2Y
81 510 Edwin Medina - Corestaff &—2¢ A\ JJIKEAF] > K Wilson ZfFit—5%
FeEH . E] (investment banking firm > MEZGEAF]) - MR TAEME - —#
2PN E BLRE IO 2 #REE I A EE 2 Wilson HyfirF= E 5 PRAILL - Wilson
[R5 Corestaff B\ WIE RIS HEFRER(E « AR 2 FAFINS 4
5T Ronald Armstrong #7T~ » Z58% 2 1% » #¢+ Edwin Medina 4 225K Armstrong
A5 Wilson & F HFARYTAE » JFANAILE Wilson Sepif[a) A w28 it iR 2 17
B 285

7 - BRI S TR 2 BSEES A (£ Ronald Armstrong — A 5 JZi » Wilson
AHRHEZEE A - WFE MR ZHIERAS SR - 5650 Armstrong FTSEE > R hisH
w[{5 25 (credibility) o« $HTILIEREE - PSR IEAILE RS A 255K > M

%83 Wilson v. Corestaff Servs. L.P., 28 Misc. 3d, at 426 (2010).
284 1d. at 426.
2% 1d. at 426.
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[ R G B Frye Bisg gy > 525K «

AR B EREE N B - GBI RAN Y HIEER -
BRI SRR AT HIET - AYINABERIGAE RS FIZRSEH - $RAL Frye JRRIIZ
P o ORI S 5k 2 RIS - (RLUNE R EFHAY - M 1923 4
£ Frye RO FHERE - BRFHSEERATIRE N IRMBR B E - JER—fieft

SIS m 2 2 M > SR ERET © el S R ZMEEER o AR TMRI

Z AT ORISR S - (B MRIZAIERTTE - AMEFEAETIE AR
{EFHZEP] - AEEI N B A IR AR el 2 L HIHFAE « feil > DIARET MBS
TR BT % R IS R A

S92 PS8 N ISR - i EXE » BRI ES A\ 56 5 M (B 2 HIE -
Jo8 7 B pEY e B i SR - PRI S O (R S SR IR e s S I A H
T > A A b E R L I - S L P E VR AR 2 F] (S
FET LA > e Al ASS S L AS 5 AR (R ARt A
Z R ERTRE AR - B AL RE T PR R AN
sk JE 4 (within the ken of typical juror) 87 ;| FHILETREE 2 » FERGHE /RS |
AZ N s > o MHRRTZEIRO » PRl st o v s - S T e o I o] ]
B RE JHEIEIRS » RS (AR REEAZE R A5 LB B R pd s - SR
FrAIE 5 N RS R BeRE T B E 1™ - F FAE g iR
FAHECH ST 2 #057 » ThiE S RE AR A Bk P S A BLAIEs - 5T AE

86 Corestaff Servs. L.P., 28 Misc. 3d, at 429. 7527 4147 4 < Daubert Rule -

%7 Corestaff Servs. L.P., 28 Misc. 3d, at 426. See People v. Wiggins, 89 NY2d 872 (1996).

%8 Corestaff Servs. L.P., 28 Misc. 3d, at 427. See People v. Wernick, 89 NY 2d 111 (1996); People v.
Wesley, 83 NY2d 417 (1994).

89 New York courts have restated and followed the principles of Frye and set forth a test as to the
admissibility of the expert testimony relating to scientific theory. New York courts permit expert
testimony if it is based on scientific principles, procedures or theory only after the principles,
procedures or theories have gained general acceptance in the relevant scientific field, proffered by a
qualified expert and on a topic beyond the ken of the average juror. See People v. LeGrand, 8 NY 3d
499 (2007).

2% gee People v. Cronin, NY 2d 430 (1983).

#1 gee Kulak v. Nationwide Mut. Ins. Co., 40 NY2d 140 (1976).
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B N\ ey
&E bRTat > JEBTRE e 2 5k o EAlEL FMRIHIER SR 2 - WERIR
A2 B Frye FEsgdy > 51521 .

2010 4 5 H 31 H > H&APEINPEE 7 AR B A B ( magistrate judge ) Tu M.

Pham » $HEHRE EHEAITIE IMRIUAGESREKR - fER— & 39 Hi#:

SR B TE AP AL IMRI RIS - IS E Y N iz
EEEE 2™ .

ARZER 5 Lorne Semrau Fy L ERERH A - W [FIHFHE (R I B AR 155 A2 EIHY4E
AT - BRI w B S R B EE T E 2L - TOREH] - RIGT AR
{H-F 7 BRI 75 - Sem—rau T 2 BSERORIBT 1 Semrau #1485 Cephos
N R A R o R TR ELA (A AR BRI AT o R B B B R
G S AL E Rt RS iR

Pham BjEEE 1725 | 2 ERFEE 5 % Rule 702 - 3Ifi {57 ] Daubert JERIFY DL oy
et B o AR At H i EL G » Pham BIEUEE S R IMRI S AR MR R -
i S HIGARS s de AT AR ioE 885 VBN B2 F e &~ P EL
IR 2R S w2 - BRIE 240 - SOESHAIGEH IMRIHGT ~ 5/ 7221(E
FAEE IS B MRS (R AR - ENE
NFAVFE TR Z SR EAR (RS TRSEEY Cephos ‘A HETZARAE - SR
HERZHAGESERIEEET  AIRNEE

5 b » 326 Cephos A E{E[E—K Fy Semrau £ LURITCHIER - 0T
Z BN BEUUSEEEAR  HEREEETIA S E—IOHFRES SR Semrau
TR ARERET - M5 —ZOHIER A Ry M S 2 45 5% - 58] Cephos A HEIR AR K 2 1%

292 See De Long v. County of Erie, 60 NY2d 296 (1983).

% Corestaff Servs. L.P., 28 Misc. 3d, at 429.

2% Report and Recommendation of United States v. Semrau, case no.07-10074 M1/P ( 31 May 2010 ),
http://lawneuro.typepad.com/files/semrau.pdf (last visited at 2012.06.22).

?% United States v. Semrau, 2011 U.S. Dist. LEXIS 246 (W.D. Tenn., Jan. 3, 2011).
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$#f Semrau @ LASE = JCHIFT > (B —ICHERAHE Z V) AmEE > HEETE

DU 2 RN - f3i Semrau R 2 &R o BHYSE = IOMFREE R Z AT (S
M IRAEMARER T AT &SR - ZH > Pham BIEUAER R #E R
Z TMRI A7k - SARZEHE A 2 iEREZ © el E#<E] Cephos /2]
REZWFCER IR I E 2 FEE -

i N Pham BhEUAE DISSEIFLAER A Rule 403 far it IMRIHIEREE R -
wo RS IRRHE 2 A A PIRAAR RE i A g (E (E - LR =)E
(1) R R IR B 228l NI gi& iR 7 2 AR A S
ZA o HAKEE ARG R © S 2 o RIS EBRATRTEE T o ARAR
ATREA AR < SR 2 (2) AR S L AIEE - AMalEaEE 2% 0=
FTE © IR > BORRE R E eGSR PG R R HE - R e S (B
FIETRIHE R o LAZG o R 2 B P A% DI R T - (3) & BER M
sda e R SRR EE TSRS ZR G TP ZER B2 AR
s R Wl [ TR R (i B DA > WIREE RIS - DRI > DRl ek B L
A (E(E

&r EFmalt - Pham BEVABERERZER 2 &R > BRI Siet Z fMRI
ez FE AT MG RKFEEINAHERAE 22000456 H 17 H - [F
A EFI Semrau R HGERRL 66 (R ORI aEIEL 41 FRESRTT Rt - 3 (154
FRORbREERCA SEAAL -
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= REEAER LEARAERN 28 e

F—H SRR SRR Ew

— > AR R 2 ME A e

AT R R 2R R s B RAE . L (R - m] B HE RS R DRE T
R RiTae R < A < SEELA BRI EL SIRE S e s (] R 2 S
DR B I 5 T M F i T AT 4y 515 (1) BN B R S
(2) ZERISEHES - ik SRR 2 N (3) FEFH & HAE
B B O TR (insanity defense ) s fFARE 117 (competency ) -
FEEE (mensrea) (4) FAEFE"  LHEAT GBI B2 > (2
FHETEIERT  (5) HaE NI - AEEmm S - & BREER AR
B AR BT AR F < B8R - R RIE f = ARt Roper v. Simmons
FEh Rk BN - BHINE R RN AR BRI AR ST RS T B A B
7] Z AR EERIAST - IR INEY 2B S 22T s R (R &a TR - 7 R IR

2% E g. Green v. K-Mart Corp., 849 So.2d 814 (La. App. 2003); Penny v. Praxair Inc., 116 F.3d 330
(8th Cir. 1997).

%7 E.g. Elam v. Lincoln Electric Co., 362 Ill.App. 3d 884 (2005); Hose v. Chicago Northwestern
Transp Co., 70 F.3d 698 (8" Cir. 1995); Rhilinger v. Jancsics, 8 Mass L. Rep. 373 (Super. Ct. 1998).
2% E g. United States v. Hinckley, 525 F. Supp. 1324 (D.D.C. 1981); People v. Weinstein, 591 N.Y.S.2d
715 (Sup. Ct. 1992).

2% Competency to stand trial, e.g. United States v. Gigante, 982 F. Supp. 140 (E.D.N.Y. 1997);
competency to receive the death penalty, e.g. State of Delaware v. Red Dog, 1993 Del. Super. LEXIS
93.

%9 Tg prove the specific intent, e.g. People v. Williams, 2004 Cal. App. Unpub. LEXIS 3213 (Ct. App.
2004); Jackson v. Calderon, 211 F.3d 1148 (9th Cir. 2000).

%1 E g. In re Guardianship of Schiavo, 2005 WL 465405 (Fla. Cir. Ct.).

%92 See Langleben et al., Brain A. R. Childress, C. P. O’Brien, D. D. Langleben, J. A. Maldjian, J. D.
Ragland, L. Schroeder,...S. McDonald (2002). Brain activity during simulated deception: an
event-related functional magnetic resonance study. Neuroimage, 15(3), 727-732.
d0i:10.1006/nimg.2001.1003; Daniel D. Langleben (2008). Detection of Deception with fMRI: Are we
there yet?. Legal and Criminological Psychology, 13(1), 1-9. doi:10.1348/135532507X251641;
Frederick Schauer (2010). Can Bad Science be Good Evidence? Neuroscience, Lie Detection, and
Beyond. Cornell Law Review, 95, 1191.
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%03 Entertainment Software Association et al. v. Blagojevich, 404 F. Supp. 2d 1051(2005a);
Entertainment Software Association et al. v. Blagojevich, case no. 05 C 4265 (2005b). Entertainment
Software Association v. Granholm, 404 F. Supp. 2d 978 (E.D. Mich. 2005), case no. 05-73634 (filed 31
March 2006).

%4 E.g. United States v. C.R., 792 F. Supp. 2d 343 (2011); United States ex rel. Jones v. Brigham &
Women's Hosp., 750 F. Supp. 2d 358 (2010).

% E g. Entertainment Software Association et al v. Blagojevich, 404 F. Supp. 2d 1051 (2005a),
Entertainment Software Association et al. v. Blagojevich, case no. 05 C 4265 (2005b).

%06 E g. Wilson v. Corestaff Servs. L.P., 28 Misc. 3d 425, 900 N.Y.S.2d 639; 2010 N.Y. Misc (2010);
United States v. Semrau, 2011 U.S. Dist. LEXIS 246 (W.D. Tenn., Jan. 3, 2011).
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%7 Federal Rules of Evidence 702. Testimony by Expert Witnesses, A witness who is qualified as an
expert by knowledge, skill, experience, training, or education may testify in the form of an opinion or
otherwise ifi(a) the expert’s scientific, technical, or other specialized knowledge will help the trier of
fact to understand the evidence or to determine a fact in issue;(b) the testimony is based on sufficient
facts or data;(c) the testimony is the product of reliable principles and methods; and(d) the expert has
reliably applied the principles and methods to the facts of the case.

%08 (1) whether the expert's technique or theory can be or has been tested—that is, whether the expert's
theory can be challenged in some objective sense, or whether it is instead simply a subjective,
conclusory approach that cannot reasonably be assessed for reliability; (2) whether the technique or
theory has been subject to peer review and publication; (3) the known or potential rate of error of the
technique or theory when applied; (4) the existence and maintenance of standards and controls; and (5)
whether the technique or theory has been generally accepted in the scientific community.

%9 Joiner v. General Electric, 522 U.S. 136 (1997).
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%16 See People v. Protsman, 88 Cal. App. 4th 509 (2001).

%17 See LaMasa v. Bachman, 2005 N.Y. Misc. LEXIS 1164.

%18 E g. Elam v. Lincoln Electric Co., 362 I1l. App. 3d 884 (2005); Hose v. Chicago Northwestern
Transp Co., 70 F.3d 698 (8th Cir. 1995).
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%2> Joseph Dumit, Picturing Personhood :Brain Scans and Biomedical Identity 106-109 (2004).

%26 Dean Mobbs, The Implications of Brain Imaging Studies for the Law, paper presented at Law, Mind
and Brain interdisciplinary colloquium, University College London (13 Feb. 2006).

%27 Judy Illes & Eric Racine (2005). Imaging or Imagining? A Neuroethics Challenge Informed by
Genetics. American Journal of Bioethics, 5(2), 5-18. doi: 10.1080/15265160590923358
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%28 Henson R. (2005). What Can Functional Neuroimaging Tell the Experimental Psychologist?. The
Quarterly Journal of Experimental Psychology, 58(2), 193-233. doi:10.1080/02724980443000502

%29 Jay David Bolter & Richard Grusin, Remediation 230-266 (1999).
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1 Joseph Dumit, Picturing Personhood :Brain Scans and Biomedical Identity 106-109 (2004).
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%79 537 U.S. 968, 123 S.Ct. 472, 154 L.Ed.2d 364 (2002). See Stanford v. Kentucky, 492 U.S. 361
(1989).

%0 Scientific advances such as the use of functional magnetic resonance imaging—MRI scans—have
provided valuable data that serve to make the case even stronger that adolescents “ ‘are more
vulnerable, more impulsive, and less self-disciplined than adults.”” See Stanford v. Kentucky, 492 U.S.
at 395, 109 S.Ct. 2969.

%1 543 U.S. 551, 125 S.Ct. 1183, 161 L.Ed.2d 1 (2005).
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%4 «Structural and functional variations in adolescent brains are attributed with underpinning these
judgment-based deficiencies. To a far greater extent than adults, young people process information
through the amygdala, part of the ancient mammalian system layered within the brain, associated with
the emotions. Conversely, adults are much more likely to filter corresponding data through the
prefrontal cortex, the most recently evolved part of the brain, associated with rational thought and
impulse control...” See Charlotte Walsh (2011). Youth Justice and Neuroscience: A Dual-Use Dilemma.
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prevailing....they are distractable, impulsive, euphoric and unable to abide by social rules. They often
have instinctive disinhibition (hypersexuality, hyperphagia and urinary behaviour disorders). In spite of
severe behavioural disturbances cognitive functions are often intact so that orbitofrontal syndrome may
be confounded with two psychiatric disorders: mania (or hypomania) and antisocial personality
disorder. See Murad A. (1999). Orbitofrontal syndrome in psychiatry. Encephale, 25(6), 634-637.
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