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Evaluation of Reasonable Royalty of US Patent

Infringement

Student: Wei-Ming Chan Advisor: Dr. Shang-Jyh Liu
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National Chao Tung University

Abstract

Article 284 of the US Patent Law stipulates two methods to measure the
damage and compensation-of patent infringement, which are lost profit and
reasonable royalty, respectively. Reasonable royalty reflects the least amount to
compensate the damages and a substitute or alternative while lost profit method
encounters difficulties in proving the damage in the dispute. It has become the
prime method in US courts to determine the amount of patent damages in recent
years. The consideration of reasonable royalty and the contribution of each GP
factor depends on the nature and the evidence of each case. There are existing
royalties, comparable licenses, the profitability of the patented product, the utility
and advantages over old modes, the probative value of the use, the customary in
the particular business, . The opinion testimony of qualified experts and the amount
that a licensor (such as the patentee) and a licensee (such as the infringer) would
have agreed upon...... as standards to determine the amount of reasonable royalty

This paper analyzes cases selected from federal courts of Eastern Taxes,
Delaware and Northern California between years of 2010 to 2011 regarding patent
infringement damages. It concludes that GP 1(existed royalty) ~ GP 2(license) -
GP 8-GP 9-GP 11-GP 13 are the factors often been used and accepted by the court.
Moreover, it is found that GP 6 and the entire market value rule should be
restricted to avoid the improper extension of unrelated profits.
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NEMNREEFZFEIAT > GREEECHEHAFENHARE
TtiHsF » 2 HIGE (R SR R BT - 5T R7 74 B> HAFr A2 ( Lost Profit)
B4 ERRER4 (Reasonable Royalty) fiifE 5" - i LEFHARRAEH L -
EEAZ LT IA s EiR » AN PR EESE KA T A LA FRE
FREARE N RZ 55500 RE UG BA SR A A SR BUE A B e o
ERT HREFRIEE - [FlF » fikflams 25 - FRaRA L ISR 7 i 2EEE
b7 NEEER PR - ST O A 2 M a5 AR A E
RN[ER et e st AL 2kt (B &8 A 2 HA <CilhERg > AL # 2 1F
Ju b T S R e B AT REZ 11 Rl R EE R AL A B - LU AE REt
FvEs e ASein L2 LASGEAERBISEAFGARE N IS 5 R s -
EER R E A TR BT E AR ERE - AT RIS sl -

1.1 GEREA S8 H A H /Y

RIEZBIFFASE 284 RZARE - SEEREIIF RIZHErT RIBENE
{7 TR RS2 o L 208 2 B0 o BRI HE A o L P> 7 =X (o P LB R 3
SR AR (e Z B SR Ry SFEE [ R BN 9 &34 35 ( Captured )
B Yo P B S T 4 A R e R R e 1 2 o DA S B A 7

! RICHARD RAZGAITIS, VALUATION AND PRICING OF TECHNOLOGY-BASED INTELLECTUAL PROPERTY
245( John Wiley & Sons, Inc. 2003).
2 35 U.S.C. § 284(Paragraph 1), “Upon finding for the claimant the court shall award the claimant
damages adequate to compensate for the infringement, but in no event less than a reasonable royalty for
the use made of the invention by the infringer, together with interest and costs as fixed by the court.”
¥ JOHN GLADSTONE MILLS I11 ET AL, PATENT LAW FUNDAMENTALS, 178 (Modern Patent Law
Precedent 3rd ed.,2004 ).
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GHERENSRE 25T RAE - e ERRERERA - BRI AR E NG
REM AR B e B s TR oK Z B T AR aa LA ER I B 1R A
PSR E 53 LE - 2 FLAZ 5 B (B 1 R RERI B AR - ARIB BRI A - SAbE
fEZ IR ZREE RIEA NN AR AR FSF AR AN - IR RS BARRIIRE
TRHEAZ S - WARIEER BRI G & 2 & TR SR R
B E R EE 2 P - R SRS E e T T RS
R TS TIIFRBEE & MBS - [FIRF RISHETKOE LAY
R EFHINE N IB TR H57ABERR RIS R P 2 e e B A
W AN SR E S TR e RN AR (R T 2

1.2 MR 775

IR ESRART (CARC) Z R » SERERER] & 2 sTRNIIEE N =
HEAFTIERS A SEEISROIEIPRERE T 2 80 NS i A FTiE
FZ AR Dla BRI T sU R E IR SR R E B A R e

* Arriflex Corp. v. Aaton Cameras, Inc., 225 U.S.P.Q. (BNA) 487, 489, 1984 WL 63124 (S.D. N.Y.
1984).
® JOHN, supra note 3, at 180.
® Panduit Corp. v. Stahlin Bros. Fibre Works, Inc., 575 F.2d 1152, 1157, 197 U.S.P.Q. (BNA) 726

(6th Cir. 1978).
" Unisplay, S.A. v. American Electronic Sign Co., Inc., 69 F.3d 512, 518, 36 U.S.P.Q.2d (BNA) 1540,
1545 (Fed. Cir. 1995); see also Panduit, supra note 6, at 1158
& Maxwell v. J. Baker, Inc., 86 F.3d 1098, 1110, 39 U.S.P.Q.2d (BNA) 1001, 1008-09 (Fed. Cir.
1996).
% See Stickle v Heublein, Inc., 716 F.2d 1550, 1563 (Fed. Cir. 1983), “The amount of the lump-sum
royalty is appropriately left to be determined by the trial court. For its guidance, however, we expressly
reject Heublein’s premise that the royalty fee must be less than the price of an HUB-2000.” State
Industries, Inc. v. Mor-Flo Industries, Inc., 883 F.2d 1573,1580 (Fed. Cir. 1989), “The determination of
a reasonable royalty, however, is based not on the infringer's profit margin, but on what a willing
licensor and licensee would bargain for at hypothetical negotiations on the date infringement started
[citation omitted]. There is no rule that a royalty be no higher than the infringer's net profit margin.”
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TG > TSR R A R LUB s A ATz 2 8E" - Hal
& CAFC AT sz &Mt ea B 7 =LA fEfmA (Analytical Approach )
BfERes A (Hypothetical Willing-licensor-willing Licensee Approach ) A

A -

1.2.1 fEMTE

BT AR TR0 TR e E s T EIE S B A - RIS Y
Pz Rl LA B - KRR R E R N S e A Z
EEEAE: » fEAHAAZ G DR ELGRMIRE E ZRipE > B (1) DA
ETREI AR R B IRV » DUK (2) (Bt EmE e [F] S R4
ZAFER -

R EANR E RN » AR = AN BRSLEr k08 B =) an 1S
ZTHYIEEA] (Projected Gross Profit) » SCAFRHEE 1 =1 NSz 2 e
LA 2 P IR 0 A BE ] BURS 5z TR AR B AR (= 1 A 808 52 & A
(Overhead Expenses) £i15% ST > MEFII<E 1 Fof® MEANE <2 - BRI
NHIRERE: BB RE tnrs A DL Georgia Pacific ZEFritEHy 15 THEZE (DL
TR ) SRS TR N SR B -

1.2.2 fRERE A

10 J. SKENYON ETAL., PATENT DAMAGES LAW & PRACTICE, § 3:2, at 3-3 (1999).

YR - e AR - BB - BREE - TOUR > B - GIEB AR AR
HRFREEEE > PR R 0 £ 655 1] H 19-20 (2009) -

12 Georgia-Pacific Corp. v. United States Plywood Corp., 318 F. Supp. 1116, 1120 (S. D. N. Y) mod.
and aff 'd, 446 F.2d 295 (2d Cir. 1971), cert. denied, 404 U.S. 870 (1971).
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REIHEREN VR - S BERE R EERVHE > wEEAN A SR
MEE - NEBL > AhifER T E 2 SN E > B
A Z RN A > THERETREEMERATZE  ERANRRNEE
1t 2 (EE AR « R AN ELEZE&IZ IR SR EERIEEN ARZ
A 2GR  - HP ERRRE A B e TS
H "EEUEE S 2EN N ETIRE  SOEGERLL T RIS S - T AE
MR E R AR R AR B RR a2 e e

2. fRERMERERGA

HFTATAL P ERE A s B A B BT R S Ee A AT -
BEFZT75 o MEPRRR P Z AR E DB T E P PR Z NI ~ Pt

TE AR R ~ P i S EER SRR PRt BT A A [Ei % - EEBE
el & S ESE AR EERE E5RE /5 Z 782 58 IEHERT -
LR B IA G T EeactiiEns , 2 Tt o e i 2
ALUTHIE © (1) R FRRGEEER T IEREURSE - (2) #EE
)7 M A ARE T S I B » G R i o (L R R S U1

(3) {EEHEaE4: 2 BB AR Y RS A B IR TSI A &Y

3 See, e.g., Nickson Indus., Inc. v. Rol Mfg. Co., 847 F.2d 795, 798 (Fed.Cir.1988); Fromson, 853 F.2d

at 1577 n. 15 (“[A] court should not select a diminished royalty rate a patentee may have been forced to

accept by the disrepute of his patent and the open defiance of his rights.”)

 See, e.g., Deere & Co. v. International Harvester Co., 710 F.2d 1551, 1554, 1558 (Fed. Cir. 1983) .

5 Karen Vogel Weil & Brian C. Horne, Establishing Reasonable Royalty Damages, 910 PLI/Pat 1347,

at 1355-1356 (2007).

' 1d. at 1356-1357.

7 |d. at 1355-1356; See Fromson v. Western Litho Plate & Supply Co., 853 F.2d 1568, 1575 (Fed. Cir.
4
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Llke (4) & EENTEERER I -

HHM RS AERFEREHEOE - N ERENE TR A2 - HUE
PG AR - BT FLRERG » MERE Rl — KR REIF IR AEREE - DUEF
BETT R HIBEHIR T R AR TSR E—BA] (R T s A R
[EEF > ELIARIFERARE A a4 - BN R EFEMNE R ERE - ]
FELUEE S B iR 2 H R -

B LM EE e A - SR RMUNER ZEEE R AR - DR
e AR Ry ERIRE RS - TR E R I B g T B AT AT
P Fatelie s 100 - BT RE LR Z MR B « s S IRR T % i >
i€+ FRIFA R ~ R AR eSS RS r 2 6 5 B E gL
#5200 R B B A R B TE 5 O B B St e > R
SHEREL R HEE > SRR ST - S A R A s R A
$B > BBk 2 SR AT SRy SR 0 (B = -

{Bse M < e B e 2 ) 5L B TR 5730 5 MU B e e » S B — K
Mgt DERERIERERNE: ) (Lump-sum Royalty ) » BELECHFE Y £ (5
RtiEZ BRI RIS | (Running Royalty) ™ o TSR] S0 -
TEIVERER = ARE (Royalty Base) - BUEE R E HAIATES Z G

1988), “The methodology ... speaks of negotiations as of the time infringement began, yet permits and
often requires a court to look to events and facts that occurred thereafter and that could not have been
known to or predicted by the hypothesized negotiators.”

Harris Corp. v. Ericsson Inc., 417 F.3d 1241, 1257 (Fed.Cir.2005) .

Rite-Hite,Corp. v. Kelley Co., 56 F.3d 1538, 1554 (Fed.Cir.1995) ( en banc ).

Oiness v. Walgreen Co., 88 F.3d 1025, 1031 (Fed.Cir.1996).

Deere, supra note 14, at 1559.

Catalina Lighting, Inc. v. Lamps Plus, Inc., 295 F.3d 1277, 1290 (Fed.Cir.2002)

See Lucent Techs., Inc. v. Gateway, Inc., 580 F.3d 1301, 1326 (Fed.Cir.2009); See also Regents of
the Univ. of Cal. v. Monsanto Co., No. C 04-0634 PJH, 2005 WL 3454107, at *26 to *28 (N.D.Cal.
Dec. 16, 2005).

NN
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FHTR R mEE T IRE —H LR 1F R DI E HE AR 2 HEFELh
# (Royalty Rate ) - fli 57 =5 LUEREEHY 8 & 15 T BT AN E s 7E Ry ik
1B DUBEEUE — BB ST EE T ARERE" - MRS TERERIE T
PER S AR B R S EER P L FE R EE - ZHIFN T - E T — 8 2
A% - R SRR (RE M R Ry o EAE SRR FIEAT - BIHE
FIeFE > FLE - g FR BRI S a8 T - It R 2 5
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% Arriflex Corp. v. Aaton Cameras, Inc., 225 U.S.P.Q. (BNA) 487, 489, 1984 WL 63124 (S.D. N.Y.

1984).

1 JoHN, supra note 3, at 180.

%2 panduit, supra note 6, at 1158.

¥ Unisplay, supra note 7, at 1545 ; See also Panduit, supra note 6, at 1158.

¥ Maxwell v. J. Baker, Inc., 86 F.3d 1098, 1110, 39 U.S.P.Q.2d (BNA) 1001, 1008-09 (Fed. Cir.

1996).
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TR e S Uies: - ELRESHEE R 48 FILB - [ 5465 (Convoyed Sale ) -
B S ERS 2 B0k o DURCEHEEE ERYAIZR. ... 55 - DL LA REAHE R E in
WA ps - MAFsi M GP IR BASHTAE » B15LL GRPAL (ZHEF]
) (ERRERREN SIESTAT - HNERIEAMS  REFALT R 2asy
2R SR = - FIRZE A AP EAIE I DI SR = > A
Z/DWIN T RS AR ER - BN ES A —E AN RIg
FllZs

3.1.7GP12 (EXEHI) - GP 14 (BRER) - GP 15 (SHEL)

GP12 (FEZEER]) Aris g " AEZE LIEG  » Hm] oy Ky i i ]

% See Parker-Hannifin Corp. v. Champion Laboratories, Inc., 2008 WL 3166318 (N.D.Ohio, 2008).
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e« H— R E—E E N AR TE rTF R 278 2 A - BIEERY
81 GP2 (JFURAE) MHEZJFHE  EFEERILNZZE - Bl ER2FZE
SRR RERBIIZ IR B2 ESE RS HERENRE EH 2 25%
7ZHI] (The 25% Rule of Thumb) -t/ 5% A E R EE T EH R AL 2%
A SRR OBR RS T R NS RAEE T A Z A > DURFATRZ 2
riE LERR - ERRHEREAFFENEL AT > A 25%ERENH
FIRENFTA™ - Ih—SRNIER R LT A4 AMRe ity B2
Fy CAFC JIACZHLRFRTE Fodtiaft™ » LR RGEE7E A - 175

2% -

GP14 (HEER) NBEZEAS -y RatFra N E L WK - B
A FERETE A BRI AZE © HELAZ 7 vIIR It - 98 L6
A~ 2EE ~ Za PSR SIS A i B8 AT (R S B ~ (=P A
NECAR G Fl s i AL BRAEE ... .55 » B E S8 E NGHRERER
R AR HL B B2 BB HIE Il (R sy S A (R 3 TR &5 U7 %
NESEEFRIEZ B R/ E - FAE AR T R HR A = A
FEZBEEEMESE L - BEEEE BN R JE > WA
Al B 2R A IAE T 25 _E 715 % Z 56 HH e W ( Footprint) 7857 4%k

57

28I > MRS N B WER S 7y > HFrfRH Z BEm B2 7ABE (S - 1
WIRRESN e oy Z SFEERRRAE ~ SO — DLERE R Z SO st [ B R
AIEr SR R 57520008 > &R > B el Rl BHE(RIB I FSRE AR 702 firz

% See Procter & Gamble Co. v. Paragon Trade Brands, Inc., 89 F.Supp. 547, 610 (D.Del.1997).
% Uniloc USA, Inc. v. Microsoft Corp., 632 F.3d 1292, 2011 WL 9738, at *19 (Fed.Cir. Jan.4, 2011).
57

Id., at *21.
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RUE > se R A BHERRE S - AHHEE - WEIE A (B 21E0 » IRHIEDR L
Ko LR o LU N ERIL

3.1.8 BRFREREA T LRI HRER -

TSI A EE T02 R > B A\ 2 s (AR TR - 1
il ELA 2R AT 5 > AE RIS SN A 5 LT RHE B & (Tier
of Fact) : (1) Zabal/TENN R 52 EEECERES (2) e AL R F{EHY
JFAETE » Bk (3) 58 NIRRT R A B 5 ZHEE L - 5l
S ATRATE 1L Z IR Rl A 4H 261 > B{#7S Daubert v. Merrel Dow Pharm
Z0R S P R AR A 2 A > R TR [ BT
afEME | - Daubert % o FHEE A (RIEHFSIEIASE 702 (RATET 4
ERERRI A R SO N 2 565 GRS 7t e~ SE E AL (S 2 R Al
Tk o AR SRR S kee AR R et~ 2255 - BlI## R Daubert

Ak

#E55 (Daubert Motion ) «

Daubert 2% - 5= A7 Kumho Tire Co. v. Carmichael Z°' 1 > &G
R — A > 57x Daubert 227317 7[5 HIj» A [E] S8 i FH F JEE E AR
Fhp - Borsgs -8 B E R FEURZmEN: B g N AR - &K

% Federal Rule of Evidence 702: “Accordingly, opinion testimony is not admissible unless:
(1) the witness is qualified “as an expert by knowledge, skill, experience, training, or
education,” (2) the witness's reasoning or methodology underlying the opinion testimony is
scientifically reliable, and (3) the testimony is relevant-that is, it must assist the trier of fact to
understand the evidence or to determine a fact at issue.”
> Daubert v. Merrel Dow Pharm Inc., 509 U.S. 579, 595 (1993).
80 «__the trial court must ensure the scientific principles that underlying the conclusions are both
relevant and reliable.”
81 Kumho Tire Co. v. Carmichael, 526 U.S. 137, 149 (1999).
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EIRH Y B A VAR HA R SR L B AT BT - HR Y
RIS EGGGEAL—FA SR —E82 58 IEERFZAZERIIE
MR TE e 2 FEBBEBIER - BGZ B S T ul(E 2 BBy - AR R B
FISEIERENIE A BHE P - sy mTEnEEsE s ®
FER  WHTREER BN A TETEN R - L EEAHNERE
B2 ek > WIS E AT (Admissibility ) - 1 E 225 Ryt
> E5AA 7 (Weight of Evidence ) 2 /&5¢%

SN AERHSEE IR RS 403 iR ZRUE T F et ZRaHEE DA T 2 JEfw
55 - BRFEGEDR « Al R EHE ~ BN R LA B REEE -
A B E 2 i\ BB A 1L B B DR~ BE IR EE AR I
IBEHRR 7Ry 1 e o B ol Ry A R B L AR BV T LABRPRIRZEH] 2 4h -
RIEERE AR PRS2\ R S DU RS 50556 702 (R AR
TEDEERADN - B HA G RR SRS S a3 C AR 2GRS > ]
REMEETG LU SCLAREE R ima i bR -

Pl ERat B SNEENESHEEN T - BIPTT 4w Z At - LUK RS
{6751 GP PRIZRS a8l 8 ] 7 A5RE T » LD IR AR B P 2 50 B 1 R S ST
ETEEE - A58 2010 #1 2011 FIaERH] » A [Fl g 2 L it 7 ARk

62 «__the principle established in Daubert apply equally to expert testimony not based upon scientific

experiment”

% See AT&T Wireless Services of Calif. V. City of Carlsbad, 308 F. Supp. 2d 1148, 1156 (S.D. Cal.
2003), “Where the expert opinion is not a product of independent research unrelated to the current
lawsuit,the party proffering it must come forward with the other objective, verifiable evidence that the

testimony is reliable ” ; See also Montgomery Country v. Microvote Corp., 320 F.3d 440, 447-449 (3d

Cir 2003), “District court did not abuse its discretion in excluding defendants the experts’ opinion
because the opinion depended upon unreliable and unsound data of type not reasonably relied upon by
experts in the field.
84 See Storage Technology Corp. v. Cisco Systems, Inc., 395 F. 3d 921, 928 (8" Cir. 2005).
% United Nat. Maint., Inc v. San Diego Convention Ctr. Corp., No. 07-cv-2172 BEN (JMA), 2010 WL
3034025, *2, *4 (S.D. Cal. Aug. 3, 2010).
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EEREA e ) GP N ZHH] > LUk 2010 AR EFRARE 2 PA

EHEREN G 2 SR B X Ep R R AR EE - B5T 15 IH GP NZR&G &1k

TE Roiffan iEsiey - DUABE SR B A PR B 3% B REREEA
wh e BRI AR - A (I GP NZR E5R 7 [Rlle PAfrfamal 7 = £ R
BRI ? FELAI T ER AN LA ] Z BFan_EORES R -

4. 2010 ~ 2011 £ERER B TEA TR < BhFRH e 7 A

AR SN BREEN R ERA BB R EREZTE
B R T - HE N E SRR b B < FEEE - JE R
it 75 A e Bl B S DR B SR E LR o AR B Bl A A e E
R ASGTH TP A H R ER A - (ERIMTESAGEER GP
R (i B ¢ (1) 2010 ~ 2011 FFQA - (#E EAE[EFEEFIRE A 5HT
LRI 5 AR B G FOMIEF I 775 e > 8 (2) 2010~ 2011 R4
I I (= e T R Z AEAI IR 1t 7 7R Be.

Fir

4.1 REEIMEHFRTT AL

4.1.1 Personal Audio, LLC v. Apple, Inc®®Z

PARZ G SITEE NG FEELL CP NZREE ek VA e EEA] 5
ZEAEARAE o (HERER RGN TRAAEER © FE Rt EHEEE
B 2R R ARAKAEE G EEMERER]E: (Running Royalty) - 52/

% personal Audio, LLC v. Apple, Inc., 2011 WL 3269330 (E.D.Tex.)
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SR RN B AR S — TR B S AN - BV 2P B S Y S T3
ZERK > RETTERFHR VIR - RS R % I e U2 REY)
m$0.9 JLFEE: > 5T Apple K55 & iPOD 2 51$930,000,000 55T 2 4414
FERIE 5 e R FIRIELIABERMEREF]<E (Lump-sum Royalty ) SZff » Ui
B N\ et B i FEEm (Freedom to Operate) - 5¢5—H S GHEHE
| - 48ER1% - BRI T F A Bl 2 33 BRI RBH 2 BT R AR bt 3 i i L -
Fo 58 It — P Em Ay AT AR - BoRE8 A5 | I Apple /A H]7A 2004 Kz 2006 4
g1 E-Data {1 Diego Wi/ =1[ 2 #1E - BIDIE R ERE R 2 TP Fs 2 - RS
HRN IR B A PR A & R E R w55 GP 9 (M nfEE) ~
el B E LB RE AT 285  BRIPRU7 AR B GP 14 (BR
B ZIEFISN - [FRMES R 7CHY R > # R B i as B R MR s P asa T
Z e DM s B A iR Pl < i) - 2 @i GP 2 SR ) = 2 @
HR SR — N F_E 2 (BT M AR B C Bt A SR IR STen B
B2 AR N A I DA E R S ERRE A 278 2148 0 AR
FH TR R R BB S5 oae A\ B m < 1K1 -+ BEJRBAY GP 2 (CJELIPZE ) ~
BB M GP NZARENH: BHIGI > SRS RSO e B2k A EH -
IR TEE S HE 1B R 2 A 28 g » S5 RF PR =2 25 R GP
2 CEsE) S (g B2 #RAE -

FRFEH R T > 5L iPOD EE St A iR B MEBE R R RE RIS > Apple
EMEE R iSRS B2 svm—5 - YT E S A ASHRm LR A
IRBsaffa A e E 2 E 2 285y - By GP 8 (BAlnas ) 2/ 55
Sh > TEBTRETER (Instruct) [ EERHAE 2 E AR 2 IR

FEEELLPIAN iTune MmN E 25615 - ETER > Wi ERILEAFH
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FIIERE 2 FlE ER P an Z BRI © SEREIR - ERA{GRIEERT S GP 6
(frfsshes) Z5&E -

4.1.2 Bruce N. SAFFARN v. Johnson Johnson®’5& :

ARZEAH 5 Johnson Johnson g FE 7T ~ HAAERUE ~ IRFHEELUE
BiRESEFH &R AENEMEE LR mE s A BRI
(JMOL ) e AR E ST R R 7y A TIARTEL RS 2 B 3 R =
HHL ] e PRARE R Pkt SREES 70 3 BT A R B R B
DOIE PR - R A REE 0] H e = A e 2 s A
B F B R siBE” At — S ERRI I e e
2T AR DA R B R S R 2 IR

EEBIREBTANE L EEEANTEREEE ZHR S RAREN
BIETE ) Z S RERE TR — R e R e HIENT o BB A
b BB 55 IR BIRA IR BT B A 2 T
EURRTRAZEE B A O FARE B I T A e BRI R 2
Brf o JEBEELIAR R N\ E i 2 o B T AVERE ROk N 5
BEE LEOH Y ARG o TR — MR E AT RanE - 24800

87 Saffran v. Johnson & Johnson, 2011 WL 1299607 (E.D.Tex.)
% See Finjan, Inc. v. Secure Computing Corp., 626 F.3d 1197, 1212 (Fed.Cir.2010)
% See Fed.R.Civ.P. 50(a)(1): “...... the court finds that a reasonable jury would not have a
legally sufficient evidentiary basis to find for the party on [an] issue.”
" Summit Tech., Inc. v. Nidek Co., 363 F.3d 1219, 1223 (Fed.Cir.2004)
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EEAGEIEE C BENE A S M IEZFHE - NI 5H Bk
R -

TAARZE S s RIS R & B R 56 A\ ik 2 $482,000,000 =T 2 18FE
REEEEE PRI oy SR S RE - —HRME > R AN T RE A E
HH ZBERE S - BPMER SR AR RTRE R 0.7%mIRR S 7T
TR 5.6% - PRIz AR ERER R 28, o el R R AR T -

REHRFEEZBHRE A Ratliff $72&HEA e SR BEEE - T
{4 fichEE—EESE h Cordis 2\ T Wyeth 4\ SIff$ HEEVIRSEAR - LUK MIVT
N EJEL Endovasc 4 &g PUEAK B 20 ffe et 7 =\ M (B e 77 R
FoREREF LR 2% » (E A H BiRZFE | it FRIMAEHEHEL
AP stk (BE TR A Z (35 - fytier Johnson Johnson 7+ £
Surmadic /=] R AR AE <7 28l (A frpateats ZEE Rt - BRRTERIEIE
HJERy 0.7% » B AREAIN 1% » & RIENakks 2 SaasEiE - it ers
T ESE N B DUROERE - Bl GP [RZ 472 GP 2 CEH M) » fFhE
SRR S 2 FEE - 20T - AN TS AP Z s A - 24l
At N\ A (e B (A B AR S 1l LA AR (U Ve H e &
1 LLi B R R AR P R A B A M - BURSEHREEA
fEH > #¢E Johnson Johnson Frfiit! 2 HER Surmodic f&]fha > {%{% Johnson
Johnson SZ{+f Surmodic /5% F DA% ~ Bii77 85 Johnson Johnson $78 57 2%
FEARHVE ] - BUANZE 7 BB B T LR M AN - SO R DM E R A

e > MELAR STz Cordis 22 5] 81 Wyeth /A =]fEj$ ¥ drug sirolimus -

™ Reeves v. Sanderson Plumbing Prods., Inc., 530 U.S. 133, 150-51, 120 S.Ct. 2097, 147
L.Ed.2d 105 (2000)
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LUR MIVT 22 =Bl Endovasc 2 =] fif] AR A ER SZ AR B 58 5 200 5351 1 8%/
TR {8 F5 P ek St o ARl s B M e R A A <2 EER Ry 5.6%
5L 1$8,600,000,000 357T.2 Yz /B Ry MEA e 550 > 1% $482,000,000 57T
ARG - ERHEATEE . IMOL 5% » RIAREEE ATt > Lt
RIS BEREO YA 8 L rss B A s o S EE M 2 IR - I
EREELA] -

4.1.3 Mondis Technology Ltd., v. Innolux Corp. "2

RZEEE NEREEERE A% (Post-Verdict) Jgh MRS ELEI FEd 3
it G g FHETA K (Post-Verdict JFERISEEE F/2 S (58 Y Ui ( Pre-Verdict )
PERIEEE IR SE - HIEGEEARTR < S EEfEr | EEBIE(FAH [FIEERE « A ZH]
AR o EBRLL T REEERR ) (ERERAR N S EAEE L AR - A
LUGP Rt i (RIEAT M ARG TR S L BIHFR %S -

AZEARrk 2011 FRERImSIN RS LB L5157 o Edmil okt LA
32 2 0.5%E R FEF e EE I FArE - MRy GP RZRHE = A ElaPiig
FERHINUET TR (S « AZEEE R FNERIER " PE 5 ERY 2005 4
{EEsettmpatidh | 2 12011 ERPRAEESER | SN LB R S ER TS
{b - Georgia-Pacific R A RGN 1 HET E > &SR] 2005 SF£12HL
VL REEEIY > L5RE 2005 FEEMEHREERESOE R » £ 2011 F37
FERERN A EN BRI E A ATE S © fiE e R ERZFGBE T2
HAERE A E AT - RN RPN EZ A RTECE | AR & FE RS

2 Mondis Technology Ltd. v. Chimei InnoLux Corp., 822 F.Supp.2d 639 ( E.D.Tex 2011).
25



R SE BRI AE 2 P EE AT - AR R SEEHIA
JEN L Fradg i FA Froics

JF& Mondis E5REEHIIEIIIRIERA B IR EER - gty 35
AEE R Z A B RAIIRE LR R - L9 e GP7 (IRRERAME] ) ZHR5T
BB RS E N T S SR U AN R B R A B8] > SRS E5R
AL » PREEZSL - #eds5r5s oRIGEE EEE E AT SR BT — 449
AEARNE - ALY GP3- (FZRERRI).» GP8. (B Allimlitzs ) ~ GP9 (i
E{H) - 81 GP10 (HHIAE B an (b2 ) FENFR FaM s & & THY
FERse LEZRAN MRz e (o (Bl —E TR RAGEATESE - AP 2P0 E s E
B AAREIE HEREE A Z A I3 S A 3 S L 9 5 e
FERURHERD (D YRR EL R R & - VAT IR R P e ] 2
i tll e DL R Ry (il mr SR R 2 i 2 5k 1% EE (1 - (B B i e 52
TE 0.5% > % ELPIE 2R S AR LR L& E - fHEM > TADE PRI &
Mondis K7 » 3855 = GP8 (HAllandizm )~ GP9 ([ffI{E{E) > B GP10

(RIS Bl (BEfE) SEIAEI (H Afe & S B A LR > [N 2005 4
£ 2011 fi] Mondis £5R % FEFIEA RS P65 _LAYRED > HIFANEET T
i 15 THAYRZRESEL o

Bf% 0 AbiSRE SR GP 15 (GHMEL) e EMESCIH I E )
HAPRN > FTERME R T IEEE T 0.75%EEE « BB (D HERE A 0.75%1E
FEEER] - I E#ETRERREEE - AR RN SR BRI
TEEEBIWI (52 1.5% -
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4.2 TEHI FLYNBRFR I T AR

4.2.1 SRl v. Internet Security et al”*Z

AREFH LAt RTE % (Pretrial Conference ) HBH{& - B HES
NPT 2 #0E - B -RELG TERER] ¢ 51 GP RIZAEREZE » RBHING
FIE (Prior Art) SEGERFERL » JELAE E LR E & (717 Rl B A% - Bl
WGP O (HTIMEE) B FEAR T SOEE S EE b HEERE G - A
ZerhH e Symantec RIS SRI Z BAI175 HIGE T - 8 4576
IEHERIF(FE RealSecure LI Kz DIDS [i4le Hiifiiy. -

$HEEE JTEREG A Dr. Bishop it i sl Rl SN AR E A
Manhunt FYEH3 BT R - (R0 AELA —EELBIE R - BIfeE 15 GP 13 (1%
MEAER) ~ 5 - & SRIEFB MBI Z5 702 RHFRE —HX
sogn 2 TABT AT MR o EEIRER R AR M Dr. Bishop Bt iR E (%
A W=V VI wa et | ek s 10 b N e N o 8 7 1112 M i
MEER 7y S B R NGRS E oA R A& T R T (R M 2 i
AU AEE ER A s 2 B YRR L PAat A =i B - 7 GP13

(RHEAFRN) 23k - PSS (Financial Expert) £ HH i
B{Z% (Technical Expert) #H ; 3 - #ie52 Ho5¢56 A Dr. Bishop $t¥f5&50
o Z T BRIl R ) H e BT AR (R 2 & Manhunt 7 B8 2 FRoR BLBRE T
M2 SRR, R SRITNVEFE PR - £ E {5 Dr. Bishop gL E 7 {#
DURERE MBS 3w 1R 22 T BRI RO 72 2 i (E (E B B & 7oK 2 W T i

" SRI Intern. Inc. v. Internet Sec. Systems, Inc., 2011 WL 5166436 ( D.Del.)
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/I (Minor) - ZRIMAIRACEEH > S5U& THERR -

ENES SRI 2 B 5258 A Mr. Napper 2 [E] B #7 £ Symantec £ Recourse
NH|Z G R BRI HE RN SR EAE - BIFUEA GP 2 (JADFZ
) Z X5k BHEEF IR B R A AERT - 7ABe A Symantec fEE %
FEin Z (B8 E BBV ES L IAFAER » A% SRI HREE AR £
F4EE i Manhunt 722 2R EERE RN B EL (B (ERRDT - MR EMEEL - TiHE

%R 45 SRI B Recourse 7\ B HET Tz piliss L EEER 2 & & ©

4.2.2 Solay., S.Av. Honeywell*2&

A ZE7RE Daubert BEsFAERA < J5i e Solay ARG i Honeywell 2 552

s A Davis ZsEaalEaa bR - AP & BT SRR - 55 & 325k Davis

Pttt — {7 2007 SR FT{ERCZ SRS » FpBH A i 2 REF st B

Gl L 6= N R MEIF RREHE 5 PAR Davis 7> 2011 R~ i 7T

MESAHZ (Supplemental Patent Report) SR iz~ " 50%Fll 4 77 A AI |
(50% Sharing Rule ) ifi JEH FARERLESEE Z 2R » JRIE 7 HRES -

HEEBESE R Solay ~ 5k » HIRESTRIA 2007 5 2 HAE S AR

15 Honeywell 7 {4 dg &t » #E 5 Honeywell £ Asahi ] 2 #5578 N
B e GP 2 CJRIRNE ) 2R Eht 2011 S e MEEA#HE N 2
" 5005 o FARAT > AR Davis & RiR EREEE S 33 - 2 4C5% - i
Je LR Eeise Z B R B e B DU L 5 7Rem < mI (BT - SO HEDE
B BEFYRCER AR R - (B A HERIE E KR GP14 (BRER) $t¥

™ Solvay, S.A. v. Honeywell Specialty Materials LLC., F.Supp.2d, 2011 WL 4005413 (D.Del).
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4.2.3 LG Display Co., Ltd. v. AU Optronics Corp "2

ARZE Ry AUO B LG [EIAH B %S ZARET © FABER RaF I e SOt
& LG S (1$305,399 S5t 2 S HEAE(F RyfR BRI & AUO HFIZ 48

HHE(E -

ARG TEEF GP KNEZFA N - KRS AUO
IR AEAE$300,000 %5 $7,8000,000 3 75 2 LAV SELHEF 4 > HEHE
JIEEEFEAEE I L5 BB g LA 7: (Commercial and Technical
Advantages ) » H it FERELN 2 A 225 E(H - AR E ST
FilEiE BEHE—=t AUO BN FHEE (hE 2 #5l&] - AUO FEZmELfK
5% GP 6 ([fFESHE ) » GP8 (EF mlfes ) ~ GP 12 (EEMEMH]) - GP 13

(RREANERL) » B LG Ef (it A s thigs - BMAAERFEL L
P B R E IR R R P s - B PR s 2 - P8 3515 ]
BRI EAEAR S HEZHERR - 508 LG AR HE mZ i BT
2 Flzs > FERH TEIE - HEFELsrEDE ) (Count, Rank and Divide Method )
Fik LG EimZ FTEFERHEE 4 THAFEZ AUO R » #{SH LG fEZ

£1$7,8000,000 71> SHMER] S

e es LG HIIPkER AUO B 5238 A Dr. Putnam ATt 2 £k T
P Al AR DL GP [RIZE MM ™% E4228 » H. Dr. Putnam 5558/ 26 TH = R
B Rt ok > BN £ AUO BRI 7 pge b B B(E (B 0 4 S =7

™ LG Display Co., Ltd. v. AU Optronics Corp.,722 F.Supp.2d 466 (D.Del.,2010.)
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BB Ry > NI E AR Ry LCD SEETTH (2 - Prsa 5%
Putnam Fiifgth &« £ ERMAC G DT AN S BN e 25t E L > IS E
R A RIS SRR E 2 i e H Tk - AR e Rtk —
Jiikam Ry GP 1 (BEAFHEAISE: ) ~ GP 2 (JI{LIRZAE ) ~ GP 3 (FZAE[RHI) ~ GP 4

(PRETEHAL) K GP 7 (SBFISLEAEIIIR ) 2 #E3R - SEEAE © 2AMA
FElRIE LG 2R » 58/ Dr. Putnam SoRmLA F B FSEH 2 5k FE S
I — R A [ 2 RIS VE LR AR e A T e SR R IR - #0H)

E S HRERN 4 F5$305,399 E T -

4.3 JGHmEEER T AR

4.3.1 Elan Microelectronics Corporation; v. Apple, Inc’®Z

el NEE T Apple (%25 5852 5 S A]» 422 (5t e fm B4 iPhone ~
iPod Touch BARz iPad...... 555 - {ERBRRIRAVIEE: » AIEEN stIRE R E
ST ZTRE B Ak Rl Apple fE IR LAIERE . (Motion to
Compel ) -

HIA P BB AR RERC il ) S il P2 T A B e 25 TR e 1 i {3
K fE - i iOP fERIFESN (app) ZEESFHEMIN M L > SEEEZ5K Apple
ST IOP JERIFE U HIARRR ZE i S BB B -

"® Elan Microelectronics Corp. v. Apple, Inc. 2011 WL 4048378 (N.D.Cal.)

30



ARG [k Uniloc 8 Lucent A% » B 3%k (CAFC)
M A 28 HR EEORAES 2 B oREE NTR AL 2 55 1E - B | SRR R B
RHEANZIRERHE - B L& O BEA B R B R AR A E R &
R - AR R AR R e AT e (B B 75 KB B tH A T 25 B2/ T 2
HAFL AR5 iPhone ~ iPod Touch FEI(EE ~ 5648 KRt~ 2K -

FIE TR > IEHERFZ AR @S Bz - A OP EHEA &Y
FA2 B P B ZOH R A K K REERE » 28000 FHE 556 A ]
T Z B2 IR — N AT UG - S s RieaiRia s - DAL ER
ra NHE(T 5 R s PN AL AT s Z AR E MR (R T - it L oRmER
B A A 2 ot =0 BEERGA B — HR Al e 5 1E
TS R RR A H B R AT 720 o BIANHE 5 [ G EE A a T R A (L
Fi=Z GP 6 ([fiEshE ) Bl GP 11 ((&feflss) » LAEE e ¥] IOP fERAIE
T\ = BRI 25 SR P /M SR (B g% (= 2 i iPhone ~ iPod Touch
FZRH A -

ZAIM_Apple AllFERyElE 2 B EE A\ —ERIIFERE 5e 8 2 40K 1
iR BT AR lRE RaEiE 2 B OK B ZN AR 14 > 58 R HE S (L 1OP JE
MRS > AT SRR B RS DH I E 5 - SR
& RH P —/NEMRTE > DAUETE AHE R EOREE R 0P 2 AHEE < 1 75
BT HEREA D -

EPEER R HIVE Apple Bt 2l 2 HREE A FTiet Z IR EREER E 1T

i

" Uniloc, supra note 56, at 1318.
"8 Lucent, supra note 23, at 1337.
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JET IR R E 2 SO R - TREEBIRFIEER A 702 (R ZPEbRaE R
57 ( Daubert Motion ). 75 25 58 sl 2 A EMEA S E PR -
IR RS B Z P BRI AL Ry ERE AR IR AHRERE TS © Z05° Apple 58 R HLAT
K2 Z SRR NI o SRR E 2 BRSO A T R R AR RS
DISZR » BURBEE AR M E0E - Z0K Apple 12 % 2007 SRS
100 2 iop fEAFEA Z M ~ BRFY S e AR U B & (B M RED
SHETH  Apple FTAtEE . Bl A Apple Z s BL A S~ R R BT 8E R
WK B R ANZIHE vatH ) Apple NITEEU S HGEs 2 H 75 ELARRBESC A
EAAIRRIS ios jE AR A iaaRP S R L fE L e S il 5 &k ...
FHEGE 0 EEsRblEEL o

[FJiF - FEFEME— P EEETRH] Apple TLEAA K S FHRE LA Z AT —
FRE T - B1FE MacBook ~ MacBook Pro ~iPod...... 5 & i s B IR i 55
BBk — 0t Rsatilbar et i@ » PALLEE Apple &t B A X A FH
T2 25 RE e T RS U s 2 W e 5 SSH B R E IS 22 - Bt
Apple PLE R kB A ZE Z SR (S T B dh g - 41 iPod 1L 4R L
Z EALIGIFARZEZ T+ iPhone ~ iPad 557 i Jij— (UEE dn Ay EH 01 HE TR
B > AR aet ABIEE Apple fT EiREAE - JRRIFT—UEMBIAE 2 F
= EFERRIAIRA B2 AF] > Fhas FRE8 AR LU DA
TP ER 2 SR R E AT 0 2 (BB - H. Apple fEIE[EIEE
A R B AIE 25815 - BUABe AR AT o] Apple B/ E 2003
FEREZE 2011 47 9 H Fa Rk 2 Bh 2 /R L AL BLFE MacBook
MacBook Pro ~ iPod + PowerBook <5557 (B Y 5 BB 4 ~ AR E 446

Al A ERIE 2 RS B AR ENRIR SN Emiy B 222 -
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4.3.2 Moble Storage Technology, Inc., v. Fujitsu Ltd. et al”®Z&

RS B LR HIJR & Moble Storage Technology (LA i
MST ) g H BRI R R E T 5R - BlET RS EARR 2 F A0 (Interrogatory )
TLAEIRE - BRFTEH ZERIEEER ~ Rl S ies Z SisiaE
HE(EREH ~ BE HATE R A SRS AT R SR R ~ USSR AT E AR
et B R 2R AR o

E L2 AR R JYHRIRSERTER T - MST E2fi Hfra = i
FERME LT A G TRIR TSR - FAKEAPRAR AR K B - ZAIAINE (20> 1 R
RECFTEH 2 IBEREHEGTR  J9RE GP INEFE S HiEE 2 51 H
F3 0 ORISR S B2 RS R MRS S = 12
(R E 2 AT > A E IR A FrEE -

Bt Ry - M AR ERE H L B E T AL, K AT R A <2 L ]
ZHEVIES > MST JRETE fE iR B AT 2 BB A LA B w0 -
LUK 5 GP INZAHE < FE AN © [ > MSTEZIGIHIE R E R E —
HE 2 CERAETERR o AL - TAGEAE T & L aRGR ] MST mlE a4

PRI -

AN B2 EE Y > MST 5k E:£E,\ 5] ExcelStor Great Wall
Technology Limited /A A ZE A5 EFIZs R » SCBI{EM S E %S R
o g AREGER ZZE - DRKEERRETAL  ERNAZEERE

™ Mobile Storage Tech., Inc. v. Fujitsu Ltd, 2010 WL 1292545 (N.D.Cal.)
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FRIER A L e 2 56 N\ ME T ol e B R e o LR R BRI R
RESERE > SR T -

4.3.3 Oracle America Inc, v. Google®Z&

RZE Ry thi s Google ¥f° JFSHIE G A Dr. Cockburn iR FREE Z 51
B AR 28 SR e R A A R AT P —
AT o BREEIECE -

RZE (SHEMET R 2007 £ 2 2011 £ [l B S AR IE > (25 -
SRR = > H35y>Dr-Cockburn A it ~ 55 = dRE R B R &b
HEH T I E 4% £5$2,018,000,000 5T - Dr. Cockburn &+ 7552% » J5
PUEse e fE e e < T 2\ B Ll T &8 A€ (=) 21$1,000,000,000 S=7T1F
FoBE{EEH (Starting Value) - 358 2 - BRI EE S il ZEEBIRRFE 1% -
P EE A SR AT P S Z R R s T |-

Dr. Cockburn {{$5 B &t #7745 5 ( Real-World Negotiation ) 1fij4:= >
BEFRER] 85 > BURTEHL 2006 4 2 5 4 HFLL SRk R #iE 2 Java %
#E (“aworld-wide Java License” ) #Y<%H$1,000,000,000 7T > 5 Z E it
FE#A (Starting Value) - #¢#5 Google $tt £k » L HE I LIBAZA
&2 (Incompatible ) RARHRY - Google  {Ezak 2 b 175 A~ € [E Al
It 21 » B 550 2006 45 4 H [Eif7A —21$280,000,000 57T <42

8 Oracle America, Inc. v. Google Inc.,798 F.Supp.2d 1111 (N.D.Cal.,2011).

81 ~~
S

o5 ELR F 2 22 i Java A1 Android HUSE(EI(EETE » MARF R S P HF] LK IE

ZEEMBCAGEHOERET LAPERR
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PZHEL4] > Dr. Cockburn [1$1,000,000,000 [fii3E$280,000,000 257t /F s HEF]
B2 SHIAR o I FREEN R GP 2 G ) ZINZHGT - B
It 2 AR s > Dr. Cockburn DU T tH SR 2 R IE Ry s M i ps = Hetig
ShiE mAH A MR LB T A FTiEs - (REAEE Lk - Wk
REOHI 5 HL$1#:$$280,000,000 > F&J<:%H » Dr. Cockburn 7A 1E# &5 H (Bl EH WA
Y R 1%  E R R ENSEAK R TR ER SR - Jit
P > SR it $1,000,000,000 7 FEE (48 58 (E RS > RIET LA
RS

RN B FEEIRFTS o & SIS {EEE%E - Dr. Cockburn {45k 2 F]
HEAZ TEHARY BB S8 Bl 7w FE R » B DA A BRI R0 2 S & P (5 2
EEBIERCRERRE » 151 30% 2 ELE « [EiEP K GP 6 (HifEs#E) Bl GP 11

(fSHEF25 ) Z#T - Google 3 Dr. Cockburn LIEFIfE AL\ EIAESE 75
TR M 1% PTREME( THEAT R » T4/ 4 i N v R e » Bt
sEBE5 | Interactive Pictures Corp: v. Infinite®2& Hifi# - CAFC jA3% 28 b 4
et o TREN M a5 DAE R G A A~ R - S8 Dr.
Cockburn JtE—FHE (R4 - Sk 30% 2 (=A% b B ARcad % Dr. Cockburn
LA IS Java iz 244G (Javatechnology asawhole ) #f7/> Google
A (BB Z B0 - MR ER 1 2 A BRI » ¥ %2 i Android 2 (H
EMRETE > BLE 9N EE -

8 Interactive Pictures Corp. v. Infinite Pictures, Inc., 274 F.3d
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4.3.4 WRFSHT AR 2 o iéEsR

SRR =i T AGEHIR - ARSI BRI b - B R BN
#OFAERE - RER SN S FER B AN G HEN SR IR
SUNTRI (SR - GHIHESS HATER A (AT H GP INZR M Rim B 2 (065 P2
o FREEN BRI ABER T B SRR A AR - 28 FRITHELL
Georgia-Pacific S HRFS LHATHR A PEAERER - 2RI B sk ) 2 B R R Ac -
TR E Rl GP N ME R HIEETE - (23 -4/G BT oA Z sl
ST RERSAL TR EAe GP =T -

EFABLES CP INZRFT IR AT S S B oy | S5t /774
REA AT 285 £ SFEHAFMRA LRGSR E 2 FA R - E
FRASSTF R Z FIDA e > nIER S A & TR A 2 s i L -
PUEE AR R ELAB T BRI 2 GP INE - DURCARRER(R « EHe
sPETTRE o FRE EE REVNE - B BRIl GP14 (HERER) fERTT
B TN EE NGRS - LGP 1 (BEAHEFIS )~ GP 2 CELIITHE) W
HEFNREE BB A HEEZ SZRE  (BRrs b
ZIAENE: - GP 6 ([fflEs &) B REAITE ARzt - TENRENE R
RO > 5 328 P 25 SRRy > (e b FH DABR KRR S B 2 AR TR
R > MRS B R AT O E i - R B IR E mE S E B2
BRI > JABERE DR TR Her B G R HREN S8Z GP
N2 - 40 GP 8 (FHAlaligs ) ~ GP 9 (FFINfE(E) ~ GP 10 (S&IHAE Edps i
{BA2RE) ~ GP 11 ({ZHEMZ:) - GP13 ({ZFEAERL) - BRI B 5%
NFTESR > ERFIERREERIENE - e B iR 2 sHEENZR > 4GP 3
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(HEBIHE) ~ GP 4 (frAMSHL) - GP 5 (FIiERESERE{R ) ~ GP 7 (A
EAPZRERAIR ) ~ GP 12 (.86 » Rl b RyE = ALEH » BIEEE AHAT
5k > EGEINE D EREN -

diEm L - B SRR 2 2R - IRIBASCZEE > A RTERZ
RGBT B ABAA A O AR RS 2 R @2 % 0 1
AR ZETEATRIS LR . EIREE S mP T - ERE N EERES
Z 23R BRI B DR AR B S A R BRI ...

FHMIABERENEZFE -

5 2010 - 2011 FEEBFFFEARBLBER_LarAb 7 5

LU AT S AR ZE R o > 355H 2010 2SRl E5mAE (CAFC)
it IR - wiisE A S R A g Al = 8 2 S o i IR
WY B TR Py VAR B s L e 15 TN -

5.1 Lucentv. Microsoft Corp 2

ARZEH R GP 2(JALLZ ¥ ) ~ GP 10 (SEHAAE AR an {LAEfE ) ~ GP
11 ({=HEFZE ) ~GP 13 (RIEAREIRA ) ZHRa] ° ESRABT A T2 Jg -
Fy 2010 FIRBAN GEMEN ST R Z = > LHAERIH GP R ZHE £ -
B G [

Bt AT ANZE Z ERTHIA T AR ERRE A (Lump-sum Royalty ) Ed
4 MERERI4: (Running Royalty ) (197 SLpR fif i RIRE™ © SEIEHER < I

8 Lucent, supra note 78, at 1326.
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sTEMENE  FEHEERE T » BT SNSRI R BRI 2 1%
BRI BN B A VSRR T - AR R IR e e
WEEREAS > NBHEAEG 2R REHEE WA R I
BRI g FAIAY A B AR - (15 g dife AR IR
REAHYTAE -

RS - SRR A AU KR S A1) > NS — 5 m R
G — bR o I HARSRE AR LE R L a2 T S A B R Y
SRR SRR T ™ - HUAE R [FIRE TR GR IR T s VR I RS 1
T BERFEN PTREA E R A S SR A (R FAR R b o (BRI REA <ErE
SAG RS E A FRTRIE LR . S B e e & & » 1M

AEET R, -

ARZEFEL Lucent 2 B F[8HH HEsTHETHRE ( Calender-date Picker )
Fofes Microsoft 47 A H: Outlook #REGEE fn2 1 © R E J7ie ] 8%HIRER] <
Eba > LA Microsoft A & < 4 Pz anii (R A e A Zat 5 - ik
Microsoft Ji£ 3 (1 E.$5,610,000,000 =77 » F & e EEEEl Lucent /Y F 5l
HaE Microsoft 5% 57 {7$350,000,000 7T - Attt FiERe s BHE o > &
Lucent ¥HEENHE L FORK A FENME T - 2RI 2 Microsoft Al 1 5RE LIS,
$65,000,000 S=TTHIRERMER G4 » Bt it e o 28 (3] AR AR M RE A < IR
Z o g Microsoft £+ _EafFHRF 0 BELR AR RE 2 559502 &5 A 18 & I e k-

BRI AR H T SFPTE ) (gatekeeper ) HYFER™ - 42264¢ Microsoft

8 RICHARD F. CAULEY, WINNING THE PATENT DAMAGES CASE, 47 ( Oxford University Press 2009).
8 Lucent, supra note 78, at 1325.
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ESFR - BEFOREE EIRABREAIREOE » e WA P E T
s HEA LR BRI B Z 5T RT3 -

AT Ry o R Lucent 2 BUREEHANGJEBESE) Microsoft ) # i E H
Outlook #RASHY T ZEIFIA - BFE [ » 5ZFFIHE(L Outlook BRASTHAE FIEH /N
AILEHI » %A Outlook #RASHYFE KA 4 i JE 58 BB E A% H BT
I 25 Z DORE » B0t 7 AR PR BRI T se s S (E 5 FEE R A, (Entire

Market Value Rule) Fr&t5 2 HEFI 8 /S50 -

BRI GP PN Z 01T + ik GP2 (MR IE ) & B sElFe22 1t 8 E
LA TR A ZE - 2 H i U E R AR T 2 e fiak - E1fE Dell B2 IBM
Microsoft £ Hewlett-Packard ~ Microsoft E:1 Apple Computer )L &z Microsoft
B Inprise ‘ZFEJRVIER :fihee - B (R B AR 1550 » AL
AIREERT . HariyVUEESE M SRR e - TR F A AR R EN
BRARERNE P2 5 2 AN E 2 LAEEB T 2B A TE4E © B GP 10 (S0 A
BBl GP13 (RIE AR ) & M Ak R RIS AE Beas Mehs
R B o SRR AR A IR S A8 it
Fr {5 L Outlook #RAG 5— BE ARG FE S » H ol i BIFE &R
BT E VSN ED SUREHUE SSiR i ier Rl & 2 H B i 5 5]
Je AR EE fnh & Z EE R EE Y o NIE - VAbG R AR EIE T E# LR
B BAR E 2 B AHRE Z B0y - T H GRSt GP 13 (RHEAERL) &L
SR EER A HER A - HOAE AR AR 2 B EWRZEF A5
BN 2 REE  i(& 0 B GP 11 (RIERIZR) By » JAbesd - AR Z
A (IR SEA IR 2 KB 5618 - R E 1 e & & E A H

8 Id., at 1332.
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WAL E ] ~ [EIRFAHE R LA A SE 45 < ST = R B A (B ERYAT
PRFAE" - ARZERIA Lucent Sfdfer ST (AN HEAE Hiif & Microsoft
{5 FF &k Outlook 28 S {5 FF 7 AR LA™ » 8T 4885 L HL B BRI (2
Z BEIRME I Rt GP 11 (A E ) FIETRRERME SRR e 2 b - B
REFE LITAG RIS > staH NS S EEtEE -

5.1.1 $HEHEREER Y B HIBET « LA Lucent v. Gateway &£

FH_EFJR > Lucent — ZEEHEAZH4E » ZEDE R HIRH AG AR S S 22
REREEE RS JWA LRSS EFGNER » REFETEAEE - LHR
S BRG] BRI A TIRAGEHA PR 5 - 5
AR )T B SR SRS S A F RS E S R A S i
sEt&EE 2 [0 1E > DUIERE 5 ETThRaA TP a5 i Al e L BB
PRRsE AT R ZERAIA

iy
e

(@) Lucent Z F5k

Lucent ¥ /37825 54 BUH 2 RIS EE T FAARE  fRITTAME TR r 8
TEERTRN < R MR o N ATA AN o HE SR e R HEE R LA
ZE s Gateway ~ Dell ATl & Z 8BRS F /R REF et AR - IRSE 2T
EE PR RTAEE 55 - fe R RIS TR R EIR I N2 B 5 » Ll
LU I 4H > SUEBERFIA TR R B R ok 58 = i S EE R R 2 #
BB RAZEAE R IR B 2 S AR ZE G — R E R R -

8 1d. at 1334.
8 |d, at 1335.
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2007 4 » BFIFE A Lucent 2 ¢ HHEFREESS (Motion to Limine ) Z5 4
9t FORPERR Gateway Z HZREG A Kaplan Z 565 » HAREFEe Mz 2
TEILT > 40 Microsoft —feRAR 2 KRS » HATAE e Pl JE i L Uik
o 2 v {5 P % SR 3 — (R AR <5 Z G A » Lucent 587 - DAEE
SRINARZE iR L [ER R 2 &5 Dell DLk Gateway i /H ¥ B FI#E A
Lucent ZIRFERIERHEF (L > (h A G- FIEIREZ HAA Eeha Rl Sy
& JET LI -

RZJR 2009 - CAFC #ii% » 748 5 « 2011 4F » Lucent
FEHTER R S 5 4 55 -6 ¥] Microsoft B938 A Mr. Kennedy Fi#2 HHacAT4E
B & T RE R 4857 $2,000,000 ~$5,000,000 3£ 752 LA =(EER EHZERHER

(1)Mr. Kennedy i H & B FE A< 5152$2,000,000 ~$5,000,000 {£ B—
(EREAHEHTHEER ( Arbitrary Assessment ) s & Lucent 21 %f ik — #7255k Mr.
Kennedy #—25 5% WG - Mr. Kennedy {5 DU Fili 25 5 ] Or 2% s

(Attorney-Client Privilege ) A5 FHIEAR (2. Al AE ol B REBEAIFH R =~ &
P&kl - H F SR S Z TAE{& Microsoft Word &k G HHEH ZbfF4H2 » 111
B2 FEanRE (3) Mr. Kennedy 2 3534 £ R R Day Invention %
F7 i - ¥ Outlook 7 gn §58 A EH RRSZEEL Skt » KB E
EE T 2 B 8 R (S -

> Lucent F 5 Microsoft 19 55—z A Robert Mnookin ##% 7 5854 -
HEtE L Fal Mr. Kennedy /R B EEE A i e 22 40 E7( So-called Business
Judgment) R fEBE - SLAE 2 SEFEERE RS TR E T DAFERR - sz S an
Mnookin HFzHyEs s E T o BEY Lucent HYE R EEERTE (Property

Evaluation Expert) B 5758 A Ray Sims ~ fit5:H& 252 (Survey Expert ) B
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53 A Deborah Jay 7 33 % FHiHtaT « 247 Lucent 525 Mnookin 4% /¢
B T 55 A B SR L S 7 SR O A e
s B S AISTEIEAS 702 - 708 B 403 [ HLE » Mnookin 4%
37 S e RS - FL Mnookin SR EIE RGN &
{5 77 (Real-world Negotiations ) R + & FIRER 45 AT (3

s RERS (Hypothetical Negotiation ) A AHERE® -

(b) Gateway F5&

2007 4 » #7> Lucent HEFR Kaplan 5352 2 55 » Gateway f2H [0 =
F55 3 Kaplan fiefi Dell Bl Gateway SRS (= = Z IR E R E A S
o AR ERSEF R E R o & Microsoft & Lucent 2R e 3H 2
GERERE - B g alEa NiFsEikRRG 2 Dell Uk Gateway )t .5
SR (S5 - BIE e Dell DLk Gateway %257 HiJER Lucent ZE{THA#
fens » AT REEERLE B SR ek Microsoft w]E[F & JT Ay 3 -
Kaplan = & H A RERAHERS ©

Gateway $i2 1155 1 5FHEERESS » 98 ¥ Lucent FUIRZEE 5256 A Wayne
A. Hoeberlien ¥2H VRS H 2 » 57 Fy Hoeberlien i 7887 5 11 Gateway i
FHY Intuit Quicken #LEE LUKz Microsoft Money #AS /R — 4N ARER R TR
BB - R 550704 - F9REERR o Bt Hoeberlien $2HH 2 1146
e 0 R Microsoft (1 Office Z 58S i b8 1 F Ly tEMES TR - 76

e R 2 Quicken BUK Money i » g H A ISR Y R KSR IE & 2

8 Mnookin ZF2FT F3E > 177 P55 56 BATNA: best alternative to a negotiated agreement ; ZOPA:

Zone of potential agreement; walk-away price/ reservation price. See, Ex. E, Expert Report of Professor
Robert H. Mnookin dated Mar. 10, 2011 at 3, 8-13.
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it > ENGRBIRFIRAAZME -

FH Y FH A 26 2 34 BRI 2 008G Quicken » SR i S 38 E TR HE AR
B #r Lucent PRSI > £%8 b R HE LU E & Gateway
B R 2 (BRI LYY RER<E: - 11t > Gatewa $2HHZE 3 SEFEFRERSS -
F5R Lucent IS BN Z S E(E RIRE %3+ Day Patent SHF 2 HEF 55k
i > i i s e TS E ER A ERESR < - ZIEEF T EL - A
ZEFT{E4 [ Day Patent ti—TH58ERE (Pop-up) L5k - 1 Gateway ik
FEnnH > JNMEFYRFERAS 40 Quicken Zof T AER © Lucent LA
Se 5 R E R AR AR ST - R/ e S5 4 ra i ESE A i A ThaE
LR#¥E (Functional Related ) LAz E AR08 ) 8 2 B B /8 K2R (the
Basis for Customer Demand ) WytEZEZ - #f Lucent ~ IHEREESZ Roger
Smith L1k Wayne Hoeberlein {2722 £ #7H GP [KZR11 /387.L o F5HEK
PIEEHG Gateway BEETH & SERE AR SARE ~ 455 - WAR T2
EERAT M EmIERTR - 28000 Gateway £k GP NS EAE ikt
o EsEE B (IR ARERASEEE 2 TH > FoARZEq Lucent SRR H ({7
rat5 oo JHER(H$20 ST 2 S AP A s hae i  BSEAT AR R
{52
HE B R R R et B L VTR B e e R - E TR

o~

Vi

N

{£$1100 3= 7t Gateway EE[K 2 4iHY R A > fix Gateway 77 Fy Lucent L%

Gateway $2HHYEE 5 5% Motion in Limine » #KHER: Lucent 7 $82EHHE
S5 A Roger Smith (1555 © s GP INRLTAE Z 3t A et |
HERE 2 GHEEN SRR 2 AU 7774 > Roger Smith JRsRERH AL
(R0 GP [NZ B a T REBE - 281 Gateway T5Rf(cis Smith 2 5

%0 e o & %% By Quicken New User Edition
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( Deposition) ] Kl > HAZH % —J7 2 G A]Zs (Reasonable
Profit) % A5 & » &% T GP 15 (&HEEL) N " N5 & HFE
4% | (what the licensee would be willing to pay and could pay ) 2%
i BUE T LR - Smith Z#gh - FERS IFHERSURER ZER T -
fetiédm - 285 Lucent B Gateway JMEGERMEZ ERBE T EEREE
e Gateway fE 2 EEHE 24 E(EF HIEA A8 - B o B P EMrE
ZAE I FFICHL 1%-5%fERI<ER4S (€L & Day Patent fy 1% ) - ZA1fi Smith
Pt Z iR o8 = AR 2 - AR R Z 5 A Gateway 2 /4
EIRAEE SR (% 2 FIIH - BRI SR EE N IAS 8 - BT
FIRZ SRR ST G GP 15 (SEEAL) X5 57 mEniE
s B CAFC Z RlEARE  JETHER -

(c) Microsoft 7R

2007 4 » Microsoft #1 %f Lucent 2 #858 » JRiEH— £ FIHFRRE S - H

158 5 HRENM Lucent BNMBE MR Lo R R E5A © Lucent $£5]
Glenaye Elec., Inc. v. Jackson®2= - 3 DL B BEp#E - sE AR 2= e Microsoft i
PAEARE Outlook #1HS - {E15 DUEEHE > & B E AR E NG E = EF G AR -

ZAIM Microsoft 55 Glenaye BUAZEE i K72 5llEE £ > Glenaye ZE[FJiF
FEFL M ERE - B Glenaye FTiE ~ P A sk & EHE I
#s (\Voice Mail Sever ) 2 S5 B8 ] {F R REAEAEHE - 2R 4251 Microsoft
AR R RE - Lucent 7 B5258 NS HARZE . Microsoft (S HERUES )
IR BLER S 4S & HDRE 7 154848 - M Microsoft A B AR BLE G & BRI - i

°1 See Hughes Tool Co. v. Dresser Indusrties, Inc., 815 F. 2d 1549, 1558 (Fed. Cir. 1987); see also
Hanson Alpine Valley Ski Area, Inc., 715 F.2d 1075, 1080-1081 (Fed. Cir. 1983)
% Glenaye Elec., Inc. v. Jackson, 443 F.3d 851, 858-89 ( Fed. Cir. 2006).
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Microsoft $} A EMS >~ $5HE FEE W UL %S - £ Microsoft =55 Lucent jA1EMHE

TS [ 2 A A5 Glenaye Elec., Inc. v. Jackson ZEJFET-HER: -

BT Lucent 7 FH 58 &5 {EEIR R E HEREA & —35 > Microsoft
#E—7 Motion in Limine 55 6 575838 » (7Y Lucent EAJeHTFEFH
5 MP3 75 By RZOME BB E B A4 TEIFER  ALEZ R = 2R
il » NS LR % F Day Patent BURIFER] X H /&1 25 2 BB B TIRE
Badh, HE = i e R [5UA - RIS sl Lucent P& 125 |58 & S E(ER
A2 S ANGSHE - SRR -

Microsoft SR EbREERS S 8 SEH et » Lucent B IR E S EE T HAYRT
{ElZ256 N\ Roger Smith B Wayne Hoeberlein 2 SEga|ER 5 FHE: - TRE
T LU R 0 ANSAHE AR (endorsing the work of the other ) - JLH:
Hoeberlein ¥ /> HFT#E(T Z i Fe /@ & iy GP [N ZR o 17 AR [FIPE B a5t
B % ERAHEER Smith HE(T Z oI (B AE i L Frie i £ (35 -
IRRHRAE - R B R e e NIBIL U < IR E R R S T iE 2 NS AR
FirAd

X > Microsoft Z BEBREE 5555 17 5% - #1¥] Lucent 7 H5256 A Smith 4K
5 FHZ SR Les Nouvelles DISZ RFHGEE S BEaR ZOKPERR - 2 (EE 5
HAF SIS ESE (Computer Hardware Industry ) 2 EF[FZRET - 1% f#
Fl& B EZEEH  (Industry Norm) - ¥f[ » Microsoft F 55 » 4¢Hi] Microsoft
Z IHENEE 52T Brian Napper» (KI5 E AR S AT 5 281 7 3§48 (Survey )
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1001 ucent ,supra note 23 at 1330.
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1% See Michael J. Kasdan and Joseph Casino, Federal Courts Closely Scrutinizing and
Slashing Patent Damages Awards, 2010 Patently-O Pat. L.J. 24,
http://www.patentlyo.com/patent/2010/03/federal-courts-closely-scrutinizing-and-slashing-pat
ent-damage-awards.html (last visited, Jul. 31, 2012 _.

1% COMPENSATORY DAMAGES ISSUES IN PATENT INFRINGEMENT CASE: AHANDBOOK FOR

FEDERAL DISTRICT COURT JUDGES, 5 (January 2010).
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97 Transclean Corp. v. Bridgewood Services, Inc., 290 F.3d 1364 ( Fed. Cir. 2002).
1% Trio Process Corp. v. L. Goldstein's Sons, Inc., 612 F.2d 1353, 66 A.L.R. Fed. 165 (3d Cir. 1980).
199 pajce LLC v. Toyota Motor Corp., 504 F.3d 1293, 1315-16  ( Fed. Cir. 2007).

57


http://web2.westlaw.com/find/default.wl?mt=126&db=506&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=0367331506&serialnum=2013721086&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=E5F2BA50&referenceposition=1315&rs=WLW12.01

FERE:) ~ GP 2 (JR{IIRAE ) » BRI Ryl i < S5 - 2230
EUABEE S » WAL EAIEINHARERY Google ZE AT R .2 A% - i
s B e B E B RN Sy AN E LS ATZRE &
SR RIEEE TR A ZIGRER  SAME ~ BOESFEAFTAE -

AEF— SR B E AR & - RS SRRl - st
ATEATEE AL Z B E T - MR EEZEAR G - JRVE TR > WIREA RN
FHRA G EFEA » MHRTHAT > R LEGE 258 - MR ETT
A/ B MEASHREE =0 [F] R P > 28110 2R Y B AR R tep BT S5 AR (24 -
{E HE HAE T AR fR LRI BB T BT B4 - A EREEEHRIE
FRBERTIR R S R B 5 R R BRI S - &S
MR TSR BAEE Y > LBl L RS R LRSS - 1h AR % I
SSH T H A opsgdas 2 Jtr - 36 Bt Btitem 2 e 71 EI5ETEA
ULRAE -

58



S5 30AR

OGS

B~ BE&EI éﬁffﬁ' PREERE ~ BOETE ~ ToON - (EE -~ BB R Z HH]
FHERFIREEEET)  (REUAS Y - 5 6 &55 1) » H 1-74(2009) -

BliE - £REFE - ZEL (LEHEEN S REARERE ST EIE « ZBIEZ %G
) Wit (98 FEHANEE AR Gamo ) - H 37-64 - LUREIEEMER > &
b (2009) -

BliEE s A BRI (B ERHRE R E TR 2 FE(ESREE 2 TEEEIZ )
FEENEEREZETE ) o BEWEAG LTS 0 50 (2009) -

FOCE

i

CAULEY, F.RICHARD , WINNING THE PATENT DAMAGES CASE, 47(Oxford University
Press 2009).

CHISUM, . DONALD S., CHISUM ON PATENTS, (1993 & Supp.1997).

GLICK, MARK A. ET AL., INTELLECTUAL PROPERTY DAMAGES: GUIDELINES AND ANALYSIS
(2003).

GLADSTONE, JOHN MILLS Il ET AL, PATENT LAW FUNDAMENTALS, 178 (Modern Patent Law
Precedent 3rd ed.,2004 ).

MOORE, KIMBERLY A., ET AL, PATENT LITIGATION AND STRATEGY, THIRD
EDITION (2008).

PARR, RUSSELL L., ETAL., INTELLECTUAL PROPERTY INFRINGEMENT DAMAGES: A
LITIGATION SUPPORT HANDBOOK (1999).

PARR, RUSSELL ROYALTY RATES FOR INTELLECTUAL PROPERTY (John Willey & Sons,
Inc.2007).

RAZGAITIS, RICHARD VALUATION AND PRICING OF TECHNOLOGY-BASED INTELLECTUAL
PROPERTY (John Wiley & Sons, Inc. 2003).

59



SUNG, LAWRENCE M., PATENT INFRINGEMENT REMEDIES (2004).
SCHECHTER, ROGER E., ET AL., PRINCIPLES OF PATENT LAW (2004).

THOMAS, JEFFREY T. ET AL., INTELLECTUAL PROPERTY LAW: DAMAGES AND REMEDIES
(2004).

SKENYON, JOHN M., ET AL., PATENT DAMAGES LAW AND PRACTICE (2008).

SMITH V. GORDON & . PARR L,RUSSE VVALUATION OF INTELLECTUAL PROPERTY AND
INTANGIBLE AsSETS,( Wiley Intellectual Property Series, 3r° ed. 2000).

SLOTTJE, DANIEL JONATHAN, ECONOMIC DAMAGES IN INTELLECTUAL PROPERTY: A
HANDS-ON GUIDE TO LITIGATION (2006).

WEIL, ROMAN L., ET AL., LITIGATION SERVICES HANDBOOK : THE ROLE OF THE FINANCIAL
EXPERT(2008)

WHITE EDWARD P., LICENSING —A STRATEGY FOR PROFITS 105 (KEW Licensing Press
1990).

L

Kobylak, Wesley, Factors To Be Considered In Determining A "Reasonable Royalty" For
Purposes Of Calculating Damages For Patent Infringement Under 35 U.S.C.A. 8 284, 66
A.L.R. Fed. 186 (Originally published in 1984).

Barnhardt, John J., Revisiting A Reasonable Royalty as A Measure of Damages for Patent
Infringement, 86 J. Pat. & Trademark Off. Soc’y 991 (2004).

Bensen, Eric E., et al., Using Apportionment To Rein In The Georgia-Pacific Factor, 9
Colum. Sci. & Tech. L. Rev. 1, 35 (2008).

F. R. Root & F. J. Contractor, Negotiating Compensation in Internal Licensing Agreements,
SLAON MANAGEMENT REV. 9-18 (1981).

ELA

Kevin Huntt, When The FTC Thinks Like An IP Economist: In The matter of Rambus, INC.,
60



available at http://www.econone.com/resource/sections/11/FTC_thinks_like_IP.pdf
(last visited June. 30, 2012).



http://www.econone.com/resource/sections/11/FTC_thinks_like_IP.pdf

