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ABSTRACT

In the times of network-highly developing and freedom of speech rising,
the speech technology springed up gradually and became the tool of comm
-unicate in this generation, such as platform of YouTube is the great exam
-ple. 'When the biggest Internet Information Storage Service Provider
encounters the media monster, a war from business to lawsuit IS rising. In
fact, Viacom Int’l, Inc. v. YouTube, Inc. which gets everyone’s attentions in
America as well as the world is due to above circumstance. This essay will
focus on Viacom Int’l, Inc. v. YouTube, Inc. and study the exemption
revision on copyright liability limitation for Internet Information Storage
Service Provider. The discussions of each chapter will be based on this
case.

For Internet Service Providers and copyright owners to estimate the
actual risk in secondary infringement  lawsuit, this essay provider a
flowchart of affirmative defenses to be the weight-bearing point. First,
focusing on fair use and sorting out the theory of America and court
practice of our country to infer the possibility of technology fair use.
Second, this thesis focuses on the safe harbor provision at comparative
point of view to analyze the application of safe harbor provision in our
copyright law, and expounds the relation between safe harbor provision and
secondary infringement.

Lastly, according to an empirical study on cases of American safe
harbor provision, this thesis inspects the above flowchart of affirmative
defenses. Furthermore, having acknowledged the real application of safe



harbor provision, this theis goes back to Viacom Int’l, Inc. v. YouTube, Inc.
for conclusion.
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A.R.P.A. | Advanced Research Projects Agency LEFTFEF
DMCA | The Digital Millennium Copyright Act of 1998  (#ci~F 44 & ¥ (v 4g/% %
EEF Electronic Frontier Foundation FRT TN E €
ISP Internet service provider PR PRI
IT information technology AL
VCRs video cassette recorders ST A L B
MPAA __ [Motion Picture Association of America £ AT
PIPA Preventing Real Online Threats to Economic | i#:£ A &2 %
Creativity and Theft of Intellectual Property Act
of 2011
RIAA  [Recording Industry Association of America FRBTER
SOPA Stop Online Piracy Act b R GERE %
UGC user -generated content PR EEEP F
UMG Universal Music Group g T
WIPO | World Intellectual Property Organization £ RAHEM AR ER
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! Digital Millennium Copyright Act, Pub. L. No. 105-304, 112 Stat. 2860 (Oct. 28, 1998).

2 Edward Lee, Decoding The DMCA Safe Harbors, 32 CoLum. J.L. & ARTS 233, 233 (2009).

* See Google's YouTube wins Viacom copyright case, BBC NEWS BUSINESS, available ot
http://www.bbc.co.uk/news/10399610 (last visited Jan. 10, 2011 ) . See also Fred von Lohmann, Viacom Makes Its
Case  Against Yesterday's YouTube, Electronic Frontier Foundation, available at
http://www.eff.org/deeplinks/2010/03 /viacom-makes-its-case-against-yesterdays-youtube (last visited Jan. 20, 2011 ).

* See Tim Wu, Does YouTube Really Have Legal Problems, Slate, Oct. 26, 20086,
http://www.slate.com/id/2152264/ (last visited Jan. 20, 2011). Tim WuZ#Z > A7 4 BllE H 22 B R0
WEB2 0 RAT R EE ©
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T AHEZE S S50 T.E (speech technology) fy&#fE" » [Nt » ASZAFTHAE
PR T R e G ER A FEAY - DISE i (S B R RS DA
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> ROGER E. SCHECHTER & JOHN R. THOMAS, INTELLECTUAL PROPERTY: THE LAW OF COPYRIGHTS, PATENTS AND
TRADEMARKS 212 (2003).

® William W. Fisher Ill, Reconstructing the Fair Use Doctrine, 101 HARV. L. REv. 1659 (1988).

’ Edward Lee, Technological Fair Use, 83 S. CAL. L. REv. 797, 797 (2010). A3k » =T E

('speech technology ) {{RIEFREIRE 509 5f KA E MR Hig - JEGIE —EEEEHET - HEE

FGEKEH R S EBUAEH EEE) 2 IR SIS FHY N A » 40 YouTube ~ Facebook
B[ Ry fa -

® | AWRENCE LESSIG, CODE VERSION 2.0 192 (2006).
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21515 HEY

—E K W E AR YouTube HgULAVHF(E - FE(40 “The Video
contains content from XXX, who has blocked it on copyright grounds.” [FLEE >~ 5
(4O NE—) » EEF > g B IR R < RS 2 » 5
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—fRHERE L - SRS P A R e S PG A - AR S
HH[EEAATES: © b— ”Something happened legally but not naturallyg” 1B 1IE
AR HIEIE ©

You 1 o] towe

The Mega Song

MrKimDotcom

0 This video contains content from UMG,
—— who has blocked it on copyright

grounds.

&2 1 YouTube 48ih F8 SEHiisk: < BB

Bk ER > A ZWE5E HEV SRR S S sV IS e a2 A > s

% See A YouTube Takedown Raises Questions Over Media Influence, The New York Times, available
at:
http://mediadecoder.blogs.nytimes.com/2011/12/16/a-youtube-takedown-raises-questions-over-media-
influence/ (last visited Dec. 30, 2011). ¥EERIEH HU N Megaupload #dih -2 Mega song —pf » 5 [#E4E
REHVREZ Bl et B iV Tam » RILASGR A ETER T 2 B EM N G A RIS £ - B
EINEVEREE 2 BAHU T EHIFT R 2 &EEIE - (B2 AR AR En » ER AL
HYFeakld - TR A & 5 KRS AR SRR -

1% See Universal Censors Megaupload Song, Gets Branded a “Rogue Label”, avalible at:
http://torrentfreak.com/universal-censors-megaupload-song-gets-branded-a-rogue-label-111210/ (last
visted Mar. 20, 2012).
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 FEiBF DMCAKIZT% A0 o JEGERh e S B R RR L /) A 25(F Hk » Hoef o it
A2 B Rk 2272 B S HIPATE - See Lee, supra note 2, at 259-60. H.rf {55 = {lalfiisF S L%
B BIESIT - 58 € 5 55 ISR ={EER: - it/ (MERE Rt AR s 12 BEERH 12 i DMCAZ: 238 2 Hk -
See CoStar Group, Inc. v. LoopNet, Inc., 373 F.3d 544, 552 (4th Cir. 2004); ALS Scan, Inc. v. RemarQ
Communities; Inc., 239 F.3d 619, 622 (4th Cir. 2001); In re Aimster Copyright Litig., 334 F.3d 643, 655
(7th Cir. 2003); Perfect 10, Inc. v. Amazon.com, Inc., 508 F.3d 1146, 1175 (9th Cir. 2007); Perfect 10,
Inc. v. CCBIll LLC, 488 F.3d 1102, 1109 (9th Cir. 2007); Rossi v. Motion Picture Ass'n of Am., Inc., 391
F.3d 1000, 1003 (9th Cir. 2004); Ellison v. Robertson, 357 F.3d 1072, 1076 (9th Cir. 2004); A&M
Records, Inc. v. Napster, Inc., 239 F.3d 1004, 1025 (9th Cir. 2001). R {E A7 (E R [E 0B H 734
bt - FE 154 RS st Bt E Rt DMCAZ ez AN - HFIE& ER e #IDA5 LAIDMCAZ: 427
$ri%t - See UMG Recordings, Inc. v. Veoh Networks, Inc., No. CV 07-5744 AHM (AJWx), 2008 WL
5423841, at 5 (C.D. Cal. Dec. 29, 2008); Arista Records LLC v. Usenet.com, Inc., No. 07 Civ. 8822(HB),
2008 WL 4974823, at 4 (S.D.N.Y. Nov. 24, 2008); Lenz v. Universal Music Corp., No. C 07-3783 JF
(RS), 2008 WL 4790669, at 2 (N.D. Cal. Oct. 28, 2008); lo Group, Inc. v. Veoh Networks, Inc., 586 F.
Supp. 2d 1132, 1142 (N.D. Cal. 2008); Doe v. Geller, 533 F. Supp. 2d 996, 1001 (N.D. Cal. 2008); Tur v.
YouTube, Inc., No. CV 06-4436 FMC AJWX, 2007 WL 1893635, at 2 (C.D. Cal. June 20, 2007); Parker
v. Google, Inc., 422 F. Supp. 2d 492, 498 (E.D. Pa. 2006); Field v. Google, Inc., 412 F. Supp. 2d 1106,
1123 (D. Nev. 2006); Dudnikov v. MGA Entm', Inc., 410 F. Supp. 2d 1010, 1012 (D. Colo. 2005);
Corbis Corp. v. Amazon.com, Inc., 351 F. Supp. 2d 1090, 1098 (W.D. Wash. 2004); Online Policy Group
v. Diebold, Inc., 337 F. Supp. 2d 1195, 1204-05 (N.D. Cal. 2004); Hendrickson v. Amazon.com, Inc., 298
F. Supp. 2d 914, 916 (C.D. Cal. 2003); Arista Records, Inc. v. MP3Board, Inc., No. 00 CIV. 4660(SHS),
2002 WL 1997918, at *8 (S.D.N.Y. Aug. 29, 2002); Perfect 10, Inc. v. Cybernet Ventures, Inc., 213 F.
Supp. 2d 1146, 1174 (C.D. Cal. 2002); Hendrickson v. eBay, Inc., 165 F. Supp. 2d 1082, 1088 (C.D. Cal.
2001).
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> JosEPH B. FAZIO, INTERNET LAW AND PRACTICE § 1:2 (2010).
® 1d. at § 1:3.
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EE R SRR R AR R < APRANET » =507 Rl ~ $2(L52
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Y 1d. at § 1:4.

®1d. at § 1:5.

¥ 1d. at § 1:9.
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A R RS — (SR S (RE A L B Rt IR s a2 A LAk
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2 FAzIO, supra note 15, at § 1:12.

2 Id. at § 1:9.

2 See Rob Frieden, Internet Packet Sniffing and its Impact on the Network Neutrality Debate and
the Balance of Power between Intellectual Property Creators and Consumers, 18 FORDHAM INTELL. PROP.
MEDIA & ENT. L.J. 633, 653 (2008).

24 LESSIG, supra note 8, at79-80.
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® Id. at 3.

* FREN BRI A A S - B0 T B 4 S A RFR IS, - #E R R i
I B g R R PTIE YR [H 38 42 o See Kristen Farrell, Corporate Complicity in the Chinese
Censorship Regime: When Freedom Of Expression and Profitability Collide, 11 No. 7 J. INTERNET L. 112-13
(2008).

%7 See Jennifer M. Urban & Laura Quilter, Efficient Process or “Chilling Effects”? Takedown
Notices Under Section 512 of the Digital Millennium Copyright Act, 22 SANTA CLARA COMPUTER &
HIGH TECH. L.J. 679-80 (2006).
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7~ ST — E BT IR R TS E T Viacom

Int” 1, Inc. v. YouTube, Inc Z&

4.1 HE

Viacom International A =] (LA NEHE Viacom ) EEBRANERRAE > 27
TR > s B e B 4t - HLEEEET A ELEE MTV JHiE - VHIL - Comedy
Central #3& L& Nickolodeon BRI E =% o 53— )5 > YouTube 235 HI B4t
FELINER IR EE > DRI a2 (R 5 P OIS E TS  HLAI T 2005 4
A 2006 447 Google Inc./ E]Uii - [k Google K-/ s ffiEHfEES YouTube
et R AN R B T e SHILES - BT Google A FIEHER
%o gEUEE S YouTube R —(EPUT N EEs A fE AR EE - BlEgRE ErhE S
(] — S B s A e ™

FU{E 2007 4E2 70 » Viacom IS5 T YouTube AIAEEMRGEESEE FyRA
MU > Viacom [ZE4E1E YouTube EZFH 7T Viacom Fiifia & /FHENY S B - H
ELERLFRR 75 (The Colbert Report) BUEA&EHF (The Daily Show). B H5441E
YouTube f25 A BB e HkFRE 1 H:37° < 45 2006 4Ef5 Viacom [ K YouTube & —f&
UTPRERRTR S o RNy YouTube FT LU Hu4R s & %(s ] & L Viacom #f
Wikt > 4] » {0 YouTube WVE 7 S H I A 25 T Viacom » bk 5 14 19250
55 > By YouTube JE4BEE Viacom R~ 311752 i Hifrss™

P wl(E o 4 RSB R 2 ERERTRE > i 111 (2008) -
% Jason C. Breen, YouTube or YouLose: Can YouTube Survive a Copyright Infringement Lawsuit?,
16 TEX. INTELL. PROP. L.J. 151, 152 (2007).

% Complaint for Declaratory and Injunctive Relief and Damages PP2, 20, Viacom Intl, Inc. v.
YouTube, Inc.,No. 1:07-cv-02103 (LLS), 2007 WL 775611 (S.D.N.Y. Mar. 13, 2007).

% |eena Rao, ComScore: Facebook Passes Yahoo to Become the Second Largest Video Site in the
U.S., TechCrunch, available at:
http://techcrunch.com/2010/09/30/-comscore-facebook-passes-yahoo-to-become-the-second-largest-video
-site-in-the-u-s/ (last visited Oct. 27, 2010).

7 Eugene C. Kim, YouTube: Testing the Safe Harbors of Digital Copyright Law, 17 S. CAL. INTERDISC. L.
J. 139, 143 (2007).

% Amir Hassanabadi, Viacom v. YouTube--All Eyes Blind: The Limits Of The DMCA In a Web 2.0
World, 26 BERKELEY TECH. L.J. 405, 421 (2011).

¥ Kim, supra note 37, at 143.
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Television, Inc. ~ Paramount Picture Corporation DA sz Black Entertainment Television
LLC EHR AR AR S & /RRVERIEL 7] > 1Y 2007 £ 3 H 13 5 (e & M Fe & 3,
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42 &~ HERR

% Viacom Int'l Inc. v. YouTube Inc., 718 F.Supp.2d 514, 522 (S.D.N.Y.2010).

1 Miguel Helft & Geraldine Fabrikant, Viacom Sues Google over Video Clips on Its Sharing
Website, N.Y. Times, Mar. 14, 2007, at C1.

2 Memorandum of Law in Support of Viacom's Motion for Partial Summary Judgment and
Inapplicability of the Digital Millennium Copyright Act Safe Harbor Defense at 1, Viacom, 718 F. Supp.
2d 514 (No. 07-2103).
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4.2.1 TEPEERREL

W45 YouTube 5t/ 4 Viacom 7 #7232 H 7 B > YouTube 375 E5% A ZEEEAT
TrEFEEEHEAZETh8512(c) 2 224k (Safe Harbor) (R (REHIE - fEZHERE
ARt R B R E L OReg - 1 AT PR A HY EREBE R 2 5T - B
%5 1= (inducement of infringement ) ~ EB){£#E (contributory infringement )
ZHEhy o SN EIERE N Z @mRIEh D RS EEH - MU AZ B RN E © BYP
= HeE R R EEL SR IRZIRE - TMAE 2T e R TR ZIDERE -
BEZ > FEEIEE R T YouTube EEAEEERY ~ BB AT SRl ISR A&
ZPReE - 1GTHIE 2 B RN EBE (AR Z o LUE YouTube Z (B{EFGLISEE -
Viacom fit By ZAETEFEE - MRAZ &R LB T EFE (AR L2
Bt AR ¢

YouTube 5832 = fiffes= Bl (i A 2 2 2 BE » 2 2 B0 RLZE " @A
HUT 4 (notice-and-takedown ) 1] » i~ @&46 T 4958 & sl G i % e & £ 83
2 F1ss  BRR BER B2 LU REEEERERT St BRI
B AEEZ GRS EENE - BN S i et 5 -
B2 Wi HEFRBREEEARARIENE R RS EREZ TR 0
AR — o B 2Z 8RR B > BB e AEGE % o G 0 YouTube
AR ER SN B2 B (REEAVIRE - BER R B (Ei£8512(c)
ZHIFEAEEN S A A1 FE 25 SE0K - YouTube M2y » BiE s 15 TRE A Frigfit =
A EPURITEERL N 2 8h{F 24 E 75 8512(c) 2 TAS F BA HHY » YouTube
[EEE  EE LeEE e T -

TER s YouTube R A58 aZ e S BUE ~ Mt ~ TOAEBN © ik
BEEARFEREEE) - REAMSETER T - EELAAB T EEEE
WEEZE LD - AMENEEREECRU TG T IEERHE I, (standard
technical measures ) - [K/[t: » YouTube A Z& th & 55 H1R 474 (summary judgment )
HEAE HREEE YouTube RETMREST - BN 2B /EHEA8512(c) 2 #HE T FH

* Memorandum of Law in Support of Defendants' Motion for Summary Judgment at 2-3, Viacom,
718 F. Supp. 2d 514 (No. 07-2103).

* Defendant's Opposition to Plaintiff's Motions for Partial Summary Judgment at 35-39, Viacom,
718 F. Supp. 2d 514 (No. 07-2103).
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AIFTA Viacom F2e372 F1T: -

YouTube [ 1" F 2§t B2 @M ES - YouTube JRgTH¥SHEfEH (fair
use )~ X ERH E (innocent intent ) ~ Z{EREE: F ( copyright misuse )~ R~ F-(unclean
hands ) ~ E'EJEfZHEF %R (substantial noninfringing use - [)E H A3 Sony —Z&
2GR FEHEHERIRATES  WHRIEYR “Viacom [LEEIEEET L
AV - RREF A SCHAERR ~ Bifd - 1848 - Bua Kk Bl E®

e Viacom A FEAIEL Ry - R AVE AN LB RE - W HOVEHRE 2 #
EfEZREN A " B EREEE ) DR TRSEEEE ) — e
fE > WLH YouTube ZAEHRENEHIIERER(E - NBEINESEEE [~ 2RSS
5 H— PRI (general knowledge) FLEEE YA Zgd 24 - BA E > 13t Viacom
¥} YouTube Z¥75fr » REYRIFI R =IHFE I : (1) YouTube A EIRHAIZAIL H AT
& RSN (S8R EEEHHELETNIE L) ZIBY - EalE AR

(expeditiously ) [H - EFRERFEEREE = (2) YouTube A EBEREEENESLE
Mgz o H. YouTube F5HEFIELRE ) A% MM EH) - (3) YouTube Z{2HEFH (TR
alifR By T Az {5 & e i EE{E | (storage at the direction of a usher ) 8. Viacom it
EAER Y2 F57% - DL YouTube SR A SEE(EREEEZ(FIE)58512(c) %4k
K BERRIDRAIR -

4.2.2 Viacom Z i BdRHA

it YouTube — M- 4178 > #64 » Viacom FZE{c#E YouTube 4k - (S
B TRAE B2 MR Ry E R B2 R - Viacom $2 1 | —$7 2005 9 9 H Z &FH#{F -
R HEH YouTube 7 A3 A Steven Chen Bl Jawed Karim S5 imfSEraguh H R EZF
Wz BTl e 2 52 28 P78 & AR R B FRI L BH B R (obviously
infringement) 2 -f#&fk} > Al YouTube —K 7 48057 &£ €14 100,000 28 A >

** Kevin C. Hormann, The Death of Tghe DMCA? How Viacom v. YouTube May Define The Future
of Digital Contnet, 46 Hous. L. REV. 1345, 1358 (2009).

*® Defendants' Answer to First Amended Complaint and Demand for Jury Trial at 10, Viacom Int'l,
Inc. v. YouTube, Inc., No. 1:07-cv-02103 (LLS), 2008 WL 2260018 (S.D.N.Y. May 23, 2008).

" Daniel S. Schecter and Colin B. Vandell, Viacom v. YouTube: Safe Harbor Protection for Online
Service Providers, Latham & Watkins Client alert, available at:
http://www.lw.com/upload/pubContent/ pdf/pub3638_1.pdf (lasted visited Feb. 9, 2010).

*® PEEE TR Viacom 5 YouTube ZHE I EMEE (T » SUESRILIEHER LRI 512(0)%
HHVEENA -
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http://www.lw.com/upload/pubContent/_pdf/pub3638_1.pdf

FEAE Ry 20,000 B8 A - EEFE/D - SHAFIEEFE YouTube A& LAY » ZELL -
fie batistaeh - Viacom 32 /D2 YouTube B CRME HAENE ELIEAH T2\
T A BBE YouTube 2 HI » FB(HBRESHTEN - Mifh T HEEE
(ERERTIEE R, YouTube > 8532l .

YouTubelE]HEH2 HH R (E EIRGEH A > 587 YouTubef 48 & R B A Bz gk p >
Kby LEZ 2 E 8  GEKENZEFREIRENTER (copyrighted material )
B DH—E I RREREZFRERERNER - A —EEE 2200652 H YouTube
BI¥E A Steven ChenEil 7 f4& F Maryrose Dunton” #f=% » Maryrose Dunton#& 257 317 3
ZiSteven Chen - YouTubeffrA Az 80N ~ i 205 Tam -~ FRAVERE DL S s HERY A4 5
b B/ EEEEERE N ZEFEREZER . S—HEERE/EFEF3H
] Hoh s RlaesP Ry 71 5] )ik Ay YouTube E 2 2 &k] - ERRE N 2 & (ErE(RE
TR £ F > Viacomzd Fs YouTubeZEiE |52 H PR 1E > (S5 H) ( pervasive
infringement ) 7<f & B T HEATHEER » 1B U3 YouTubej5 3¢ ~ BTG4 F
2 REES) » GEAARATERFE - 2/0 YouTube 5 28 frt (Rl a8 R~ B H 5

St (awareness of facts or circumstances from which infringing activity is apparent ) > -

Viacomil {5+ /47 YouTubefy S T £ R BB R A SREA R ERER BRNE
fraduh b BAEEE LT NRZARIE R By R Bt AR A - o R B T
TG HARR » BETREHBERK H A ViacomFTA « F Ex @1 The Daily Show ~ The Colbert
Report ] & South Park&g - &2 » YouTube” gll4a A Jawed Karim& 732 2 /D1
BREER LR A

Viacom & 2¥ A YouTubeHSHE GEiZ ] Z A A & Cwillful blindness ) - B44%

* Decl. of Hohengarten P233 [Viacom, 718 F. Supp. 2d 514] (referencing Ex. 215, JK00007416, at
JKO0007416).

% Decl. of Hohengarten P205-07 [Viacom, 718 F. Supp. 2d 514] (referencing Ex. 193,
G0OO0001-00507535, at GOO001-00507539).

>t Opening Brief for Plaintiffs-Appellants at 24-25, Viacom, 718 F. Supp. 2d 514 (No. 10-3270).

°2 Viacom's Reply to Defs.' Counterstatement to Viacom's Statement of Undisputed Facts in
Support of Its Mot. for Partial Summary Judgment at 80, Viacom, 718 F. Supp. 2d 514 (No. 07-2103), [
LR ¢ “In an August 24, 2006 email to other YouTube employees, YouTube systems administrator
Paul Blair provided a link to a Daily Show clip on YouTube.... In an October 13, 2006 email to other
Google employees, Google Video Product Manager Hunter Walk provided a link to a Colbert Report clip
on YouTube.... Ina March 9, 2007 email to YouTube employees, a Google employee provided a link to a
“Funny south park” video on YouTube.... In a March 23, 2007 email to other Google employees, a
Google employee provided a link to a Daily Show clip on YouTube.”
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YouTubeRiE) T —{EE4# (flag) AR ILISHEEZERE A DERTHR A2
HEIFREIRE ZFon L - 2RI — BRI 7% > YouTubelir® a4 % - YouTubefi#f#
AR AT RER S BHRE LA RIE 22 S iU R EARE
IEEZHEH o Viacom RIS sl By - HafaE A Bll4G A Steven ChenEilJawed Karim_~[if
AIEESEEF(E 1 fi5 Y ouTubeREHsiaz i il 2 IR R B I e AT i 17 Ry 8512(c) 2 1 AT
(notice ) [fifE/AZET% LASSI2(c)Z e R R A H (T - BiEE LBA(S 1 » YouTuberty
TEESE S RAR SN AL R 2 3 > BB (RS B 2 R AR 2>

Btz 4 » Viacom 5 B 4532 YouTube Y52 B Hiasdse iy - BORMEEE - 1£2007 /i
YouTubetR A A fE 11 /B B iR =e ] T THFRSUEIEHR T ( fingerprint filtering
technology ) A&t (E48uh EAVRRESE) - BN R K2 - TBHES » YouTube{r2007
FRriGTR I H Content ID Systemry il 2 & » bt iR PRAIEA L (2 ST ¥t
st R T A 2 4G 235 £ > ViacomE AR RS~ — » (RIFLAE & 28
Viacomiy=1ERE 4 15 FContent 1D Systemy) %%/ (138 - (F 12 TERE(ReE > 38
T+ F¥20074E2 H #EViacomE[I R ER YouTubeiE > » (H A REkAY » B %2008
5 H Viacom#GULEI—Ebffz » #A5 2 » 2 YouTubeddih ERYViacompire 2 (2R
F gtk o 5 fTY ouTube B EREEE Viacom=Z/FHE 1T 8NS5 » /2 EL$120084
HEFEA B e =g (status conference ) » ViacomA &17E Y ouTube & B 2 JES 401 {o]
R AR AR R > -

4.2.3 YouTube Z 552 4azREH

YouTube #&HH R /7T 2+ T BB 5 Viacom 2 Jiiiagts: o &t > B—(E 77 H5E

> Defendant's Opposition to Plaintiff's Motions for Partial Summary Judgment at 19, Viacom, 718
F. Supp. 2d 514 (No. 07-2103).

> Viacom's Reply to Defendants' Counterstatement to Viacom's Statement of Undisputed Facts in
Support of Its Motion for Partial Summary Judgment, Viacom, 718 F. Supp. 2d 514 (No. 07-2103), H LA
NPE#: “On September 23, 2005, YouTube cofounder Chad Hurley emailed YouTube cofounders Steve
Chen and Jawed Karim, stating: ‘can we remove the flagging link for ‘copyrighted’ today? we are starting
to see complaints for this and basically if we don't remove them we could be held liable for being served a
notice. it's actually better if we don't have the link there at all because then the copyright holder is
responsible for serving us notice of the material and not the users. anyways, it would be good if we could
remove this asap.”

> 35K YouTube [ Content ID System EEFE » 1T YouTube £ Viacom Wi 52/ 515 Sk P FE 5 BUBY
H1% -

*® Memorandum of Law in Support of Viacom's Motion for Partial Summary Judgment and
Inapplicability of the Digital Millennium Copyright Act Safe Harbor Defense at 2, Viacom, 718 F. Supp.
2d 514 (No. 07-2103).
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EAPKEEG—(E Viacom F#5#% YouTube " HIZK | RIEIT BT 25818 - BASRIAE
fY > YouTube f5HELHIETEEA %/ HEEZ R 2ERE—F - B LE TR
Rt PR A LA AT T MR —(E L ER R R B A SEEEREAR
A - PR > S ER EE R S B Viacom » g Viacom A5 ZREEIMN =

Viacom H CHY EEERGEHEREAR E <o AR » 7558 YouTube 5 Ry—({E4dES
E IR BE e - FEEEAIZK YouTube 2 U SR E1FE Viacom = (&4
#y_-{# (promotional uploads ) ~ (&1 = {#)EE) (stealth-marketing campaigns )
¥ G0 EEE S (contradictory: leave-up policies) "« iR [-ift Viacom B SHIEES -
Viacom “R 4 {5 1 F1 F YouTube 2 &2 iy & (il (5 2 72 R R B > 5
HEEREARETRNE TR IARES » RAKHZEFRAR T REEEET 2=
PR ERE R EFRr s L 2 R E256 - BFELLEL YouTube sR B IRA LA A 1=
PEEBIHE L B E BRI, F1E » 5 2 » YouTube fRAD GfERCEFREE
8512(c)(L)(A)(in#i e HAaE " ALHE Ry 1B - BN YouTube EEIEHVE

Viacom. 2 BT fy s R A A E DB R S EE 2 BIP R - 5 — - A
#1214 Viacom S AFZEN R/ 544 H R YouTube JR B & 55— » APLBH ¢ -
#HZ YouTube 752 EBHaER B, » H EE ZRIBEID A &2 A BN « RIS
T > YouTube FRASEEFfT (AT S LAKIER -

YouTubedy =5 —{li 5[ » HiEHetHEEEEaEA Viacom g €47/, T 28 H SR Y R
9t R EE—HEH A S (L5 B AR B IR A Pl S Ay = #0E
#)) (stealth-marketing campaigns ) th—# &1 T8 2 AL - 31 S IFIHAVAEREE &
i FIA S A A2 BN w s s SRR A L 152 - A
Ty AIREBIE Y BEEL SR & RIEEEEEEA S EEE K -
FRyltt > Viacom#& i ERIRSEEAHE N B ZER] R =N (BE R ) & BEHREEM
MEH R R SlERE L Ee R BEEE N 21T R (s iRt
AR EAViacom— B 17,9 » EE4IMysticalGirl8 ~ Demansr ~ tesderiw ~ GossipGirl40 ~
Snackboard 2L iz KeithhnZ2 k5% ) » DARSet(E 2 FRE ANV EEERE - R84S FATHI
— % ERRHVTERIRFR - AL EEA L HEAT R B ARG SREITERYEL

> Memorandum of Law in Support of Defendants' Motion for Summary Judgment at 48, Viacom,
718 F. Supp. 2d 514 (No. 07-2103).
*® Id. at 38.
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EAFHY o BT HY > ViacomPZEH N 2B =N (SR ) ERIFEAFER » JFiR
Mgz R @it (rough up) » BELIAN_EANEE s e Mgk BOR T — i IFREIFR Y1) > B
‘TR BN E N ERERS » EA T R R UREE 2 §75H | (footage from the
cutting room floor, so users feel they have found something unique ) Z£3% » LIGERE R &
REA (G B> - H 5 > e \BEU13 5 B Andy Samberg it & 21T 2504,
LA F ESEYouTube £ -

B Ry BaltViacomys S i (b H R 2 2 BR » YouTubeik i A
Viacom firA HE 2 4uE2 / BoR & M= e —55  JER EELUES] - YouTubeZ 55
PEAEAE SR Viacom & 24 Rt S gttt B C AV A YouTube” fRFEESK » & EF[H—
KA ViacomH = B e HYECER = You TubeSEHEHT [ 9RMMIA JJAYF T 428G - RIZ4E
(HELACEASEREA R~ " ROl RSy P " EHF | WEFTR S - ViacomJR
[EE s R 2 HE  IEARE{ESD H < 3 F5Jon Stewart 1 Stephen Colbert & 4H
{EYouTube B¢ R L FIRRE AR (R R AR - R B ™

R 1 EaRE N E H AR AL MR 2 B - S YouTube A f#HYE
Viacomjidafai - il [FHREER L Bb 7 5 Bz - AR B S AAERE TR Viacom
OB % o (B X AERHR EUETZEST LR B » A RLE Viacome AL A B¢,
fE BT F{H2% YouTubed@ikfiy® -

&r_ETAt o Viacom ZIE A EZ EHEUR - LU R[EEE Viacom 5 C AN REEE
Bltp e AeAi g =g FEE > ¥ Viacom F5RYouTube MIZRR (= M GBI 2k
B EBERKIIBEE > FHRT > AR YouTubelf i RUBES IR BF iy ™ -

4.3 JERE R

7ZE Louis L. Stanton E{fR T JHT Viacom K87 725k » A HIEE T#E
YouTube ZRIAHFESS » BIZEE YouTube 3 F iS5 B ERE L th 22 2 K

> Id. at 40.

% Decl. of Rubin P226 [Viacom, 718 F. Supp. 2d 514] (referencing Ex. 25, VIA01987927 at
VIA01987927).

ot Supra note 56.

%2 Defendant's Opposition to Plaintiffs' Motions for Partial Summary Judgment at 5-6, Viacom, 718
F. Supp. 2d 514 (No. 07-2103).

® Id. at 6.
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§512(C)Z BITE » LA 2] Viacom FRFSHe Ei#E - RIBHEAETHE Bl - 3%
et 15 B A o E SR S 2B (M th 22 2B R 8512(0)
> SRR - i RS A e -

4.3.1 HIBHIEAE

AEHNFEEPEEBENAFFRSREEHRAZAELE CHIS
512(c)(1)(A)(NER(IHIEEAE ) » ZER MR T —fery ~ MHEAYRIZE ) RRERITT > H15Y
RN EAERE R ~ FRE AR A T EIESHEEN RIS ) - BLLLRTE 0 0k
e m§512(C)(1) (A) () DB IR B T E8, DU " Z 8 Wi - FE R
FORBIZ A Gl A IS TE I A B AR A T ss R RS 5 Bt © Kk
A DA — (i S PRAV SR = A M [ B EMR (- IREE D - BB R G HR RS
B AEARE o BEOL piAbERE B AR L R ERIE AR R LSRR - IE
I R (0 i o AR 1 1 5 B e A ™

SAlEalt 3 P Tiffany — 222 HU(€®®> 3 B40[EAfEAE CC.Bill LLC, UMG Records,
Inc. v. Veoh Networks, Inc.LL 5z Corbis Corp. v. Amazon.com, Inc. i {EF5f=ZE 4~ i
i B aATRREZ IS SRS & AT A E | (ubiquitous) —=F > NS
BfBRsER ISRt E Y ISP £ E T A RERE -

RS b o [RAI VAR R BRI AE (SR Ra 8 2 56 I A IS
B FRIRE S R E e AR . B Perfect 10 —Z<q1 5 71 40H EFfR AR 4TS
B TR TR BAECEFEAG o R GEE 2SR IECEERE A
B IR 5205 B (we decline to shift a substantial burden from the copyright
owner to the provider ) ® o 534k, SEpS0 b K 226l Grokster ZE30 R AH[E® - A ZEH;

* Viacom Int'l Inc. v. YouTube Inc., 718 F.Supp.2d 514, 521 (S.D.N.Y.2010). fi#k® [ 2 /EfE 2 (nsE
(&7 > ZEYI IR R &k - R RER - Ak (EER & iR s e it E B ERE
MRS > £ EG LRV HRE RN EY R E IS > MIFEREZNEEEE
*ﬁrﬁﬁtﬁéﬁﬁﬁb‘éﬂﬁf Hguh FEEAHZ E -
> Tiffany (NJ) Inc. v. eBay Inc., 600 F.3d 93, 107 (Zd Cir. April 1, 2010).F8F |- » AZEE BN pgiEfE
ZET > WEE LN EERE Z LR ERERAE R SN BRI ENERA
(Lanham Act) §32(2) » BiEHH—EZ AU - éﬁziiﬁ%ﬁéi%ﬁ%%[ °
® Viacom Int'l Inc. v. YouTube Inc., 718 F.Supp.2d 514, 524 (S.D.N.Y.2010).
%7 See Perfect 10, Inc. v. CCBiIll LLC, 448 F.3d 1102, 1113 (9th cir.2007); See also Viacom Int'l Inc. v.
YouTube Inc., 718 F.Supp.2d 514, 521-22 (S.D.N.Y.2010).
® Metro-Goldwyn-Mayer Studios Inc. v. Grokster, Ltd., 545 U.S. 913 (2005).
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4 YouTube JF BB R ERENT A B BLIMHERE > FE 4 » A ELNE Grokster
HigghEEEE® -

RIEZAb > TERE 2 AR VARG IR T A s & S R AR A 42 o (A B 2
(monitor) ~ FHy, (seek out) ZFH » K F YouTube “NEH#ART B 17 HIET
At B2 52 R & A5 VEFE (a8 B2 Ry s 2 (public domain ) ~ & & #1
(licensing) ~ & BB (fair use) 1% » [EA1 YouTube JiA R EVEAE (1
i B #ET (discriminating judgments) » — V& fEaZ A E(FIHE AN Z i8R > R
TEHHRECT 2~ BhE" -

% > PUERRIVSGER L5 BIE - A RIS Z AR LA A & R 4
THERENANEZ 16775 RZEEEEREAA R Z B AY + BIMEZE 5 P 5 (R (E
FHHT F4EREHER] - DARABIS RS O 25 b BRSBTS H iy ™ -

432 THRER, BUF

Bbaed R (expeditiously ) SffE—({E<@Er " R4 - DRIEZEEHUE - A
Zf YouTube TEERAERERAAAIG— LIEAEELR » TEEFEARZHE - &
AR IR < BOK (Rl s TR T Z AR e DA & (B Y - AR RER T
eI PR iR - — L B B R A R P B Se 2 B e 2 55 -

4.3.3 REUEHz

BB R B DU 15 T B S AL R AR o RIS - SUAUL
HYEESRI ] 2 B SR (E A Sl s St A R bR = - FRIE
YRR R R B R EE A R R -

4.3.4 HAth$EE

gt Viacom FE5R#E 21T R rRk " GEF ) (storage) ZE[ST > JABEEE R &

* JElEFEH 2006 £ Viacom (AT —ETE TEE 2 9% 0 $8k Viacom [ C A HE A Z B
Grokster ZEAH[E] 7 fi#FE - See Viacom Int'l Inc. v. YouTube Inc., 718 F.Supp.2d 514, 525 (S.D.N.Y.2010).

" Viacom Int'l Inc. v. YouTube Inc., 718 F.Supp.2d 514, 521-22 (S.D.N.Y.2010).

"1 See Viacom Int'l Inc. v. YouTube Inc., 718 F.Supp.2d 514, 517 (S.D.N.Y.2010); See also Senate
Committee on the Judiciary Report, S. Rep. No. 105-190, at 8 (1998).

72 Viiacom Int'l Inc. v. YouTube Inc., 718 F.Supp.2d 514, 519 (S.D.N.Y.2010).

® Viacom Int'l Inc. v. YouTube Inc., 718 F.Supp.2d 514, 519 (S.D.N.Y.2010).
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Viacom FiRMPIIRAE - MEMIE UMG — %Pl > (P EE REEMEEREL
Z BN B 7S IIAEES 2 R LA R s < 2t i’ - s Z e R
BRI RN -

SHERB12(0)(1)(B) 25T + EBR BB R TSR ML B A - 5

el A EERSE TR - SRR NS SRR b
BB RS Ay T BT A SR S S B E
BRI T -

P27 22 AE$512(e) Z R R AT - BISSI2()(1)(A) 2 B (=1 & & 1 Ak 155 2 B
% o 7A&BE%ES | Corbis Corp. v. Amazon.com —% 7 g » 8k T EEHEEHE | IR
MEE SR - UL BRI RANY R MERE - RRE I —ga g I HAlEF: L VR IER M
HL RIS A Eres R FI4BRE AR 5 A A" o BE{ANS YouTube R EEREL T ==
fi (three strikes ) HIISS il fes 2 BUR - B85 PREL T FfS Y= 2R (one strike ) ]
SRR ZBOR - AVE LS B RIsE e AR R R BCa =
SRR X AE R /AN P R BB A R 2 i > (A& B2 BB S A o B BHER UL
AR R 4 $5 L2 (L) (A) Z AR E M @

BHE o it ENE 2 &% (claim your content system) = » YouTube {5
Audible Magic [ItE HEIHRESMER SR 5 L 8iEG o AB4)) T 2 ERE AR AR
B 2 F R BLEE ST R N AN N iR A B 2%

" Viacom Int'l Inc. v. YouTube Inc., 718 F.Supp.2d 514, 526 (S.D.N.Y.2010); See also UMG
Recordings, Inc. v. Veoh Networks, Inc., 620 F.Supp2d 1081, 1089 (C.D.Cal.2008).

> Viiacom Int'l Inc. v. YouTube Inc., 718 F.Supp.2d 514,527 (S.D.N.Y.2010).

’® Corbis Corp. v. Amazon.com, Inc; 351 F.Supp.2d 1090, 1100-01 (W.D.Wash.2004). 255z f&
HEIEGF] UMG b JEBTE R Veoh HYEMHRI RIEMEE AL FIRBZBER (AIESE—XEHE
{ZHE) °Id. at 1118.

7 Viacom Int'l Inc. v. YouTube Inc., 718 F.Supp.2d 514, 527 (S.D.N.Y.2010).

IR ALLA T2 B > YouTube 385 &7 > I/ RE A BMLNERLE : ¢
* A physical or electronic signature of a person authorized to act on behalf of the owner of an exclusive
right that is allegedly infringed;

* I[dentification of the copyrighted work claimed to have been infringed, or, if multiple copyrighted works
at a single online site are covered by a single notification, a representative list of such works at that site;

* Identification of the material that is claimed to be infringing or to be the subject of infringing activity
and that is to be removed or access to which is to be disabled and information reasonably sufficient to
permit the service provider to locate the material,

* Information reasonably sufficient to permit the service provider to contact you, such as an address,
telephone number, and, if available, an electronic mail;

* A statement that you have a good faith belief that use of the material in the manner complained of is not
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VERE ANF512%1% YouTube Bl &l fait s 34y - BB Ebeed i & & TEREES
512(i)(1)(A)Z FHE » FE22 YouTube Z2e s g’ -

Bet% > JRE TR YouTube gt AT 2 K5 E B B (clips) f85% » AlR— 0t

EEREZ BoAth | BRfSBR » B AN E - AMERERL F$512(c) Q) (A) (i) F ZEZ R EH
Z % (representative list) 3% 51§512(c) (3)(A)(iii)—#E#HZZ ELI® » HI/ETE
SRAEREERET - GRS &R F IR GRS 2 &S B4 BRI
FEARBSIRAEE G A A REERE MR (BEA L FERERREEARBILZE
K R BEIESS12(m)FT AL ) * e

4.4 B e AR R A%

R R Z1% - ViacomAFFRIFE L a0 12012584 H 5 H SE Bl FS F375s —
A EREAIER o HERE ~ 0o HeH ~ B o HElit fe o g [al e = FRC Affirmed
in part; vacated in part, reversed-in part, and remanded ) 8 s SEARAYHRE AT T -

4.4.1 BEATREATERNIE

o

FLE PR RIS A S R Z AR - 55 OETA e = ST it e Z % - BV

authorized by the copyright owner, its agent, or the law; and

* A statement that the information in the notification is accurate, and under penalty of perjury, that you
are authorized to act on behalf of the owner of an exclusive right that is allegedly infringed.

See Terms of Service, YOUTUBE, available at: http://www.youtube.com/t/terms (lasted visited June 9,
2010).

® EBEAFES| Perfect 10028 Foo sR By fE A \ BN HSRE R GRECRE A - DURZIEAIE
1 Zﬂfuuﬂ%?%ffﬂ%*% ARAZEESEGIE ZIFY T 2 ISP W H LR EUETEN R AR - #5
2 0 ISP REET KBS AMEZEIEFET - See Viacom Int'l Inc. v. YouTube Inc., 718 F.Supp.2d 514,
527 (S.D.N.Y.2010).

17 U.S.C 512(c)(3)(A)(i)&(ii)- (3) Elements of notification. - (A) To be effective under this
subsection, a notification of claimed infringement must be a written communication provided to the
designated agent of a service provider that includes substantially the following: (i) A physical or
electronic signature of a person authorized to act on behalf of the owner of an exclusive right that is
allegedly infringed. (ii) Identification of the copyrighted work claimed to have been infringed, or, if
multiple copyrighted works at a single online site are covered by a single notification, a representative
list of such works at that site. (iii) Identification of the material that is claimed to be infringing or to be
the subject of infringing activity and that is to be removed or access to which is to be disabled, and
information reasonably sufficient to permit the service provider to locate the material.

& Viiacom Int'l Inc. v. YouTube Inc., 718 F.Supp.2d 514, 528 (S.D.N.Y.2010).
& Viiacom Int'l Inc. v. YouTube, Inc., 676 F.3d 19, 41-42 (2nd Cir. 2012).
8 Viacom Int'l Inc. v. YouTube, Inc., 676 F.3d 19, 30-32 (2nd Cir. 2012).
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AR BT T RRIE VAR % T E | (specific) T ATHE | (identifiable) 2
R -

B AR R 2 R B R S B EIHESHYRCERY > A REAY
FAFRFIE ~ AIEEHRMERIZS - A IRA /I T ZENF  HREAGER - AR
IEEREA R EEAE ~ IR IR - Al IR it AN EESE
—REEAIRT  HIEEAERNE LA SRR ERERT T G g
ATy TR | SRR

Viacom f?_ESFHsREHELTER Z 807 > PR & MR IR A S IH 2R e R
ZAEE - A HAR 2R E R - AR P fRAIRS i & B ATl - 3
e AR 5 U BB R I B R Y 2 i TP [F] 2% e Z iRk o S8 2 > Viacom 325
SHE B BIZAIRS A R R EE S AISIEE - ERE — A B -

Bk Viacom 2 8 R R BERE Ry BE RN 5 B T W Gl (. ot it
B - il 2 & Rl G S ALIE R A 2 Bk IR S > HIEREER T =
B HEfE ) dLEEORADESE T T B ST ) ERsTR e 2 0 P B
R ZAERE - AR E RN RE (RIENE < £8_ LR (ELHERE
EERIRFEAFEERUE T AR ERE | i > A #iE5E
N2z e HE L o IMARE L B AR E » P EAE SR o

= KANER e £ AMREAIGZE (case law) 51 - FTAEEKAEGAE
UMG Recordings, Inc. v. Shelter Capital Partners LLC —2& 18, J2BH 77 2 S FE R EL fy
RRRAVIEAE > RIEFRIAS » LU BRI IR R Ve - RIS BB
TERFERAIE - BRREAR S - s Sl i iR 2 it 2 2 A A
FrERBERARIVIERERT - A NEZEHEEN TS G R B EG THERES
EERGEEMLE - E & Capitol Records, Inc. v. MP3tunes, LLC B UMG Recordings,
Inc. v.Veoh Networks, Inc. i ZE7REAH[E 2> B f#°° -

EL BRI - sLAIZS AL E R ZAEE » S5 R ABeE R e 2 B R - BIRE

*ORRIER Y B RS o AR E IR IR A A B R T B A -

® umaG Recordings, Inc. v. Shelter Capital Partners LLC, 667 F.3d 1022 (9th Cir.2011).

8 Capitol Records, Inc. v. MP3tunes, LLC, 821 F.Supp.2d 627, 635 (S.D.N.Y. Oct. 25, 2011); UMG
Recordings, Inc. v. Veoh Networks, Inc., 665 F.Supp.2d 1099, 1108 (C.D.Cal.2009).
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PEGE Lol 2 MIZRRETE S am o 35 A P i 2 B8 R T 5% A5 b e A T 1k 5
YouTube 7 BIFAES - A EMBIRA &R - GHE 2 FEHEEE YouTube A
RS B/ D EAEE RIS  IRIL > #FEAET YouTube Ay E[IR )R 5 N 15
EHY o

Viacom fEiifiet 7752 YouTube B CAERRHL4ERE HIZREELBIE SHYEE
12 [HIELES R E A R LAFRE YouTube ¥R 7E ~ B XM EFER k178 < 240 » Viacom
HARH LGS YouTube $F7E ~ nIHRINERA AR &R > 7+ 2007 4 2
H 7 H YouTube HYis & Patrick Walker 55 7 NEBEISHE (1 - SLRKLUE B F RS 71
=4t b Zsgh > A YIRETES Premier League (R 2525 - RIEF MR (B
P _E YouTube Sz 45 0& A 15ER ) o whlthe 55 AR 5 YouTube JEE 2R E
AIHERZE A TR -

bEA{E 4 - YouTube ZEll#a A Jawed Karim 2 2006 - 3 H g5 HdiE - H
Hii7A Y6 E 40 Family Guy - South Park Z£%2/54F YouTube F#17% » {H YouTube
AEEEREE - AREPREUT AN E S E A5 5 B TR &2 F B
0] o MNGHEE] it ESERE AV AT B PR TS ) —ES AR E
B&adfy YouTube ZHIZE Viacom HYFFIESE ) =t < 7 - HEPRE - YouTube
—HHAGEW PR AR 2 2R - ERINEA E SRR B TR -

SFMESHE > BI2006 7 H 4 H YouTube #95 —firgll4E A Crad Hurley 275
BHMmARa A > FEE L5 T budlight commercials | » 5 i 2IE ML /AIELEE
EEERPY (§25 ) - 24000 > Steve Chen [H[{E %578 o] DAESTIRF L AE4ENS - Karim

ok ] ER % e R BTl h | o & 0 ££ 2005 42 8 H 9 H > Hurley FZREF
BE& M &CEE - BOREEHRIR4E0E AR CNN ZZ/EY) » [HFZUSE] Chen
ZIHfERy « B TR FREIESERMERTE -

Bt Ballz YouTube H SHINEEFERL - S5 KALEBGR a2 fEE R

¥ Viacom Int'l Inc. v. YouTube, Inc., 676 F.3d 19, 32-34 (2nd Cir. 2012).
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A RIAHARZ WS AB5RRIEAE(S T e S HIREE /i B AR R B R A
Bz (clips-in-suit) » &gt 77ABe 2 RIRALR - A2 [a e YouTube &A%
AR Z B R BeA TR S A LB R Z B -

4.4.3 ZIEEMAE, (willful blindness)

it YouTube A P A17& HLEE  Viacom 1A 571 5RO BAEIRE #2581 YouTube
ZIERMA RN R ENEREES) » ARIGEH - B8 E oA T YouTube ZRIJLH]
R R R - BP0 BEAUEEREE e T 2T REAT e
A&7 AT RE -

"IN TR A (5 IR REETA (RS RIS AT HIS . AlA E ek
AR A st o ffiAE Tiffany Inc. v. eBay Inc.—Z€ iS5 iU Al A i L
—ERISERE AR EERER AR ¥ I R AR -

BT (EEFFRAZE TR TZ L EAN - iy AR TE S 5 S48 L= Al
IR B E R A Z IR AGUA R 2 B si b iR 2 W& A E R (speak
directly ) o i 5B (FREEE R P B T ZIE i~ 7R A, ARIHYRD RS
512(m)(1)» JEMFRRR - B KR Ak 55 T2 0L & A R B H A AR S - §
S12m)(WEF & " ZIEA A R 5 By INRZIERR -~ RIRANR] DL e %
TR Ry AR B PR A iR « (HRMENE TP & o6 KEesr F$512(m)
U5 FEE R 2RI A R AT - BRI ALZIRAET - i IE B R ] HFER
R A - R RS 0 T 2B S R R RS E A
AR

B b HOTEBEEER I 185 12(m) e s 2 SRR i s 5 > AURRIHEE
" 2R RIFEAL ZRAf% > SIS EH AR RS E YouTube Z4AAS5T)
BB EENSER " Z2ERmARER -

4.4.4 PEIBTRI RN ¢ 8§512(c)(1)(B)”

 Viiacom Int'l Inc. v. YouTube, Inc., 676 F.3d 19, 34-35 (2nd Cir. 2012).
8 Tiffany (NJ) Inc. v. eBay, Inc., 600 F.3d 93, 110 n. 16 (2d Cir.2010).
% Viacom Int'l Inc. v. YouTube, Inc., 676 F.3d 19, 36-38 (2nd Cir. 2012).
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- CEOFTERAY ©ZemI B G beak ) VRAIB R E Z = - 55 VAN RyiE 2
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B4 0 YouTube it Bfprp > REREDGE R —20 AT RETLAGEDERE Y UMG
Recordings, Inc. v. Shelter Capital Partners LLC —Z&th » 7128 A4S IR SR &%
SR AR R IR e B SR R B e ) P R ™ - (A A%
o 55 ARG ARE R R M AR AR RS - 2 HE8512(C)(1)(A) L IR YK » EHIEHEAE
8512(c)(1)(B) £ Al » ANtz fRRE T e Bl b - R B ek R EAERY M
o B lL o B AETART A PRIL A

55731 > Viacom S{HAEMRHER(E - MARHAIGE - MEAUEE A TR
BIRTE R A AR T Bl R R B KO 7 2R BIE] » H AR
Z House Report » 8512(c)(1)(B)t [ A RERIELRE 2] | S0 FHE » FAEETE
51 R EAEZ B SR » BEAD » BERRE WIRI R T RIS T ELE (S MRS
REREZFIGNE - N BIgELIEHI25 ABIAT HE R E58 0 e HE
RHEZMRET - MR EREERSIRIETRAIERE (block) ZFETT » BIR]{E K9S
FEFI B A2 56 20T » A 28 TP ROENERT A B w1 R » (A 8512(c)
A5 Z AT %A > ASBIHEE RS S a5 7 ik 55 fe B & R A RE NS IHIE R 1
iy > 4z Viacom (YRR o RII§512(c)(1)(A)(iii) LA 8512(c) (1)(C)ax e T A RE/IMH
TRMERTATEE » BREZRCS T 8512(c)(1)(B).2 2 PRIk - S5dh BEAE
178512(c)(1)(B) SRR fiffilehs: - 1A E®) ] AR EE B 2 7\ Hl5T - (B8]
RAVEEII2H -

FEATREEM—J7Z30E T 55 ZRIEAGGE Ry > FERIRRUEZ ZERE R E =
FIFBZEOR > HI EseER R 2 e - SREMBIRE I RIEHIERETE « LEISREREHE
M 2 BORF R 25— BT - EstE BRI - HAl{EH Perfect 10, Inc. v. Cybernet
Ventures, Inc.—ZEEEE GRS &G FIRB IR 2 N R A S ERS T (A TE O AIEn 2 B ik

' uMG Recordings, Inc. v. Shelter Capital Partners LLC, 667 F.3d 1022, 1041 (9th Cir.2011).
2 H.R.Rep. No. 105-551(1), at 26 (1998).
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R 3l HE##EH e E SREERE - HEEEA L 2SR E G e DI — a2 [
FEFLIE YouTube B REFBLRE TR RESE) - W HIUE HaZ =R S HUSH LA

ok

445 THR, (By Reasonof) fi AgEE"™

8512(c) i 4ars A\ Gl AR Bt B R AR E - WHZEENAZE " HIR

( By Reason of ) (L] E#57R FRfifr o AcZ&d » e E YouTube SIHEEZRF&

"HF ) (EHERER TR 2 E R 0 NS EAZEIRE « e XK AR

YouTube #i#& =S ( transcoding ) FYLhAE ~ B 1E#EH (playback) 2 DigE KBl

sz (related videos ) ZIjjfe» B S 2B A - EFLERAS IR EE = N LRI i
(third-party syndication) . Z &0 &0y waZdak O3t e S Sy B o A -

B R RAEAGEHIA T AR R BT (S (A2 Titile 11 AR
ARRAIRE R & Z Wik e ftE R Sl SRS - S EEs s 2 (&
ZTEFE > AE8512(K)(1)(B)EHREHE 1oy o L fifphe » AL - 8512(K) A BT Efin 25 261
[EHFHIERT

5t YouTube = TESTi e +&5 (EMERSHIDIAE 2 Bl & MR s ;
5~ (HERIER LY R e F S A e e LU R
WH % BRI - S RTREDAS B A (R ( facilitate) HUF
YouTube F{#FI% LMK, (yEAE [ I 57 FREGFREE - I > M 5
B R > et BB s R R TR A IR e

R HIARZE -

Sk eh IR R DIRE - THREEN B e fe it v B 23R BB R THE
& Viacom S RyiE MERERVHE R © MEEE LRSI EM > SUtEsE
WARE TR EREETR MEFEZE - Viacom W5 [H] T REESRAEEHEHE

% Pperfect 10, Inc. v. Cybernet Ventures, Inc., 213 F.Supp.2d 1146 (C.D.Cal.2002).

% Metro—Goldwyn—Mayer Studios Inc. v. Grokster, Ltd., 545 U.S. 913, 125 S.Ct. 2764, 162 L.Ed.2d
781 (2005).

> Viacom Int'l Inc. v. You-tube, Inc., 676 F.3d 19, 38-40 (2nd Cir. 2012).
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EAZ (Clayton Act®) > 388 THI | (GiEERIESRE R ERGE 2 E T RaR
&, (proximate causatiion) o ZAff » 55 ZHCEDARER Ay > A Viacom B g TR
HiZmIEHE - BEEHE MR R BB R - IR R HRBRTE - R H#ED)
AE YouTube MZH A - MMifkse & LERSRE KR Eidse R WS HIETHISER - 1E
TATRE % <2 B BRI PReg -

i > BURIUIREEGThRE T RS = NIRRT ) 5 o B RAARGE R
EETTHIIEAIRASEEL - 49{£ 2007 £ 3 H YouTube 5 T {THE AN - Rk A
fEIl: H 2 fg4s Verizon Wireless S£74 =] > Viacom &g s il B2 (£ & a7~ M#FZ
115 BN EFARER 7 R mEWTHRER By (claps-in-suit) - #/E—F (&
P Il R QRN © JABRE Ry TIRE By B RERR » HIEEAES 72 R E
SRR EIMERE » BUsIELERsy 88 E b -

4.4.6 At EE

AT A - 8512(1)HYEE R | L AR BRI 7H 22 B2 8512 (m) —EE
Z > 8§612(m)HH HH T 27 4 SR Rt AE B TR RS B s T G TP AR s b (i E BE 42 SR i
ST » FRIEFT B Z B a ()AL EERE At - 478 EFART AT -
WIFHER R i & i85 YouTube H &M 2 B » {H EEZE  Viacom R FEhEL
7655 YouTube . Content ID J¥i 2%t e e RHTE i - At L Content 1D HEask £:.47¢
{#& YouTube HYTAH WHHZ4T > YouTube 4i7AME MEFRIFIIA T (&N ETE
Viacom) 111 Content ID ¥k 2480 Z » A & {5 YouTube & 2 (LR HEE (T -

S AR AR AN 8 1017 4% » k. YouTube 2 a5 FERBARE eSS E) -
EEHZYHRER B R ERET SR ARG > S e = S A PR MY
sa BB (discovery) - {HEE YouTube 2 & RIZERERME ~ YouTube 2 HAZIENR
MR RFEE LIRS - A E AihaA &R DAAHET -

*° 18 U.5.C. §§ 1961-68.
77 15 U.S.C. §5 12 et seq.
% Viacom Int'l Inc. v. You-tube, Inc., 676 F.3d 19, 40-41 (2nd Cir. 2012).
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BEEAVE ) S e R PSS  IEGE A AR - B (ST R
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FEFERR IR IR - i ER Tt & AR (E2EmER T ) ER M AE
1 HERIO? -

FERIPR 55 B HEH IR AR 5 » B B LLE(FREA RiraG (FERIE P
ANZAHEERES - ZEGMNEEEFEZTRESLIEE | MHEH - EHE
FEFIER AEPECER & 2 A A Rl S PR A 2 e = Smestf o D RIEERAE
125 25 AR HER B REH AR - H s Z A% - (N Rrs (PR BRI D
EE NS » e B EHE NSRS - AR A AR A - 5
EERERNE - @R LN SESUEREINGE S KRBT . Wy R 7 &
> RIEE &Y ERTT Rl A S eae EE R » MENNS - (EErVEERZE T
(R - e BRI RS THEREIIREE - R (IR EEFREANEERE

¥ BME  EEREER B FEE A - SHEFTIEE 49 1 > 2001 47 A -

10 PR ER A ER g P R E RIS BB FHEEE 65 16 AL EFEASS = 2 IUER IR &
TEEEREZ [RMI ) W HZEIFREES 66 (RALE » GER(EAEZIE ASERNEE - BiHR 2%
PEEIRTE SRR » JE T R — TR E A EREARER 2[R -

U sl ERRFEE B —5oXb 0 2009 4E7 F 0 59 H -

102 “Fair use may be defined as a privilege in others than the owner of a copyright to use the
copyrighted material in a reasonable manner without his consent, notwithstanding the monopoly granted
to owner by the copyright” See HORACE G. BALL, THE LAW OF COPYRIGHT AND LITERARY
PROPERTY 260 (1944).
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[ BHRIEARE - KERHESE  BHEMEEZHE - |

0 NS HIE S S A AR ENRBEREES TEAGER BT AEER W
AL PR R N MR A& B R R A LR35 ~ (Rt SRS S8 I - U8 A\ (o FH FERE Rl =

33



e b > ASGR Ry > MFESSHIEITHER KA i s (98 - SR
iiéﬁiﬁﬁﬁﬂ FE R HFEIERE B8 R B BR(E (R (ERE AR BN ZIREE > i
ASCEERTBA S =R T R R

512 #/*E

FEEFREESL0T R E Y &R - AR BZJRE 7 Folson v. Marsh —22

s FEAZE T EERHY Joseph Story ASEEFEH T ERTT A ELE R EEAVEEE Y - E1E

V) TIEE ) SEARVESEAT - iR RS RS B H Y - # BRI E B

B > LS ERBHRFEEEZHE - BUVRE(F A E S EU R By

Oo | ETEEME A TR & R BRI KA S BB R MEIAS 107 {32 > T Folson
v. Marsh —Z&/Naie By Bl 14 & F3 o P i -

5.1.2.1 Folsom v. Marsh***

PEZEMAE -0 19-thagt il SR Fo i = AR it < #IR > H 2
1Y s 2l Story KA E © RS e —A(HEtar 544 Folsom » FRES 26 7 2 R4k
S EHELERIVRER] > R381T T 12 G E » L Sm 5 S R iR asn s A yfE
REE o SRR T 7 B iV RS A H & - 4y H 388 HRFIEAE
SR SRR B EEL » EREHA T —BERERG I E R E A - mEOEE
REWEL ERTT REIEERRE « AN EEAAR A Hig St
‘f*ﬁ%ﬁé@m@% PLERM N2 1Edh » JNVEIEEHY6ER (justifiable use) IEE’JF%
A THER (selection) “PAYEHAVELMEE | HEEIAIEEEREE 107 1RATE
R T W BRI S8 EE | - BRI ENE A 107 ffRIYes =08 © T

T o EATE R E A BRET - e AEARAAEEIE St & 2 7 R A E P e
HUHIE S - SAS Z EmBh S » BRIAZ LSt i The 2 80 o RIR A A GER - LA HE S
T - S REED MU AE A SEZ R E — et AR 92 2 2146 H|
S BUKES Ym0 98 A - H 232-305 (2007 ) -

197 Eolson v. Marsh, 9 F. Cas. 342 (C.C.D.Mass.1841).

ROGER E. SCHECHTER & JOHN R. Thomas, supra note 5, at 213.

199 155740 ¢ T look to the nature and objects of the selection made, the quantity and value of
the materials used, and the degree in which the use may prejudice the sale or diminish the profits, or
supersede the objects, of the original work. | See Folson v. Marsh, 9 F. Cas. 342, 348 (C.C.D.Mass.1841).

N0 i - FEE L AT ERIRA S > BUARELEEETSERT > H 209 (1996) -

"™ Folsom v. Marsh, 9 F. Cas. 342, 348 (No. 4901) (C.C.D. Mass. 1841).

U2 RS E AT A A I AR FIRESTERK - Story JEEEIETRT
HE ) Z 9B fair abridgment AYRES - bh A — Ratamftt AZ(EE 2SS - G5 A
ZENERLL TEER | (selection) —FSRFEREE -

108
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copyrighted work) » JRERE B iR AZE H Story ROEEFTEEIRY " e HERYE
{& ; (value of the materials used ) —zaf"*° » 3f H AFHIE8T T R A G pHERIR E (EDY &
TRV FEEERE - RERURIRENE ) I AKRIEZ 2 e AR — TN REE
ZMWE - L > Story XIEEEAZE RHVEmalEE S B ZE (A 107 {REVVUERAE
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5.1.2.2 Sony Corp. of America v. Universal City Studios, Inc.

353k Sony Corp. of America v. Universal City Studios, Inc. ™*—Z= 2 a4
HE{E 208 > EL AR VCRs VBB IEZIE AR 2 sl - BlEJEnsfis
B S o AR gk ity Sony 8 Bl ARSI E Betamax 5 S UM\ B 0 3%
XM EA TIGEER | (time-shifting) ZIJRE » BIfGRFEEGAEIH SR E N2k
T W P FE TR T 5 AR A B AR JeARE RE I~ BB e B 25 (EREA - R
Universal City Studios /\ &4 [R5 85 Walt Disney Productions 22 &J » #ff A E [
Ry THH SRS 1R ELOIEEE R (Al SRR o (BRI AT (A LA Betamax
BUEH H 2 HNCKAE » FHE 2 E AR Rk & th Betamax #s ~ Sony 22 =] 58 5 Sony
JEZ SR RER (T -

BB R S HEZREE Sony - HE[R IR B Betamax 2211 Ry > A HZ(ERERY
PEEEENGEE BRSNS NS FEE T IREES , TR
FEIRAE ~ EBGEARKATRERE M LTI E(FENEEEE - ARERR > IR
SEVEHHPREENHI(E] Betamax SREUNSSETR R EHETH - BEAREE(E
FENEE NIEEA > EAlEEREEENZT R > BRURAEFHERE ZHE -

ORI - AL M SR e A S AR O M 2 R - A BRE
et 55182 1 0 H 214 (2010) o

% See Sony Corp. of Am. v. Universal City Studios, Inc., 464 U.S. 417 (1984). 53355 HAKFIZ >
Sony Corp. of Am. v. Universal City Studios, Inc. () » &8 K142 > 55 101 HY » H 282-290(2007 ) -

3 see Edward Lee, supra note 7, at 798. See also Sony Corp. of Am. v. Universal City Studios, Inc.,
464 U.S. 417 (1984).
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JEEFRE  ZESRLEZREE TA A LEAENEEEER TaE " -

el (R Betama e "IHURSRS o SRR T BB -
S AT H 2 B AT M R B4 S 4 5 () Betama (41135 1
g B A PO ~ WA TS ik - FI % - iR SRR 2 2
BRI R - oRbe T ST i - R R
IR SRR 5167 Ho P AR A (BTN 04 I Betamax g7
SEEERIIE X (75 SR LA (F R R (T A e - 4
b R s 851 % AR RS A bl Betamax 8 T ARSI fi
H R RIRACRE I AT 2 55 S

ARG [ 7 Stewart, KTRE L i o s8R S (FREEIRT & (FHE A IRAVHE
H > A[ESEEEAR TSR T IRAYFEERERIE R - &R T PEEEREA
Mz BN SRz 2 HEY o BEPRAIAS 75 Zo B &5 T [0l - S (E R ELEE FiEA
HIE Z BIEIR LRI Z HEM e - AT ERNE - SR &% HI a2

O ARSCEEAR AR EAREFALI BT —IER A NIRRT - SRS - TR
S HIRS - BN EZE M ERREEEA TR ONEEA —EEENER - 1 RS
BERREEZATE T et ) > MERLHE - HRIENEEZ ERERETHEE - AN ES SR
R ERE N SR - NG AR EH 2 PR - & 2 & p R S8 2 H 8= -
A — AR G A RIERRE - WG REE S mMROET SRR TN NEEDUKZHY
J\fz -

7 Sony Corp. of Am. v. Universal City Studios, Inc., 464 U.S. 417, 427 (1984).
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Fo 7B F LG LAY EBESAT - WA OB R R L G
ZHRIEEIES) - REEBEEIZIE - B —(EHARES ZELE - BT R
Z SRS (FRE AR B SRR E A TR LR - e EEWAE - A
BEAERLIFRE MY N B EUAR D ERIEEL TR EIRE (EREARE A HAY AL
RERELS

NEBMEES LIRF 8 THE 8 FHE ' HEIBE Ry C R ST Bl 2k
2R AR T EF NBRIH AR RN » 25 5 HEF B S
o o BRL - (R A B s 2 SR - S Ele = W e R A Y i
KHEHY o BUGHIE IR ik 2L Betamax e - BE LIEE
BEARA ISR - PRURENFRA T Betamax [P s RH R mm » 241 2/ DIAR iR
g > FEEIEE PR A i AR S o (R SRR (R E DL
AR 2 S H A e B N A AR = VA &S50 My (EE &R
EraERER R A  JABTERIEE S P E R A 2 A [ESUE Betamax $%/iX
TMEE AR R - PR R - hiltkR> THEIE
{RIEERZR | Z s > B R BRAE 25 B 22 S g0 2" Sony Z24=7& |( Sony safe harbor )

120

5.1.3 H1E

G HHERAE . EBEAGE ARG S E(F A 107 (iRFTd LI EE LA
HEr - FEEFR R AR S — A —(EE T T S B R IO 5 iR
ELHE - (HEEER A ERERNVES LA HER O 2R T AT E
Y FIET R

£ H i By S B A AET > B A LRGN 2 IR EE (AL 65 ik
55 2 JE DOfEFIBALE - DO TR A TR SN B KB AR b 2 S
FRAIRE RS S » (HHARER Z HE 2 AR A TR o A R S H

us Sony Corp. of Am. v. Universal City Studios, Inc., 464 U.S. 431-32 (1984).

Sony Corp. of Am. v. Universal City Studios, Inc., 464 U.S. 456 (1984).
See Tonja Jacobi, Innovative copyright, 109 MicH. L. Rev. 1011, 1018 (2011); See also Dotan Oliar,
The Copyright-Innovation Trade-Off: Property Rules, Liability Rules, and Intentional Infliction of Harm, 64
STAN. L. REv. 951, 960-61 (2012).

121 ROGER E. SCHECHTER & JOHN R. Thomas, supra note 5, at 217.

22 iR e > FIHEEE 113 > E 208 -

119
120
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ZILEREM . e R(ERIE UL SRS - Wi S AR 97 F1E 2488 SR
HFIRZ o DS ERARRE TR — R A R e SRR MR - 1 220 1 2520 Campbell
v. Acuff-Rose Music, Inc.—ZF g~y T (L HAY | (transformative use )

2 AN FANS T I BT R 2 F Y > SRR AR AR 4 i E S R T
R T IE 2 e H A -

GibEr o fMaR{EREEEE - A LB SIIE —E B HE U ERE 2
S S A B TN AE » FAERCAENIRER AR AEE
MEBUEE Y &R - " EHEERPRIGEREE M E - B5HG T ERHEE
) MR B R S ERER S 65 RiE%. 2 Rl BB R e BoRES
HH AT S VU R AT (AT B ~ fi4A° o ASCEE R s A EI R B S A 55 158
Z 4 R BEPESE Y SRR S A AR S VAR (5 i 2 14
PR A UERERYFE O AHBETEE A Ki E A LRI 45 R 1 ZATm B ey
& NREHE A ERA RS T okt ) e 28 &2 LR - AR
THEEEFEAESE 158 2 4 (RESHRWSIENAEINE - HEENESE N RITREARE
L &R BRILZAN S RIRE e ek 1R (ER S b

5.1.4 2

N RSP Bl PRAZE EA B G 5 (B B a8 plaT 2 (Y 5 LR P SR 1] L3
S T ER SR AR - [ S 2 e EEER L B VR EE
T

E i1 24 Paul Goldstein B2 Mark Lemley ##2#hie T ERS G# &
FR{S A R i e 120 o ST I e B TSy b R o TS (B A4 T

12 campbell v. Acuff-Rose Music, Inc., 510 U.S. 569 (1994).

2 HEER o AiEE 113 0 B 221

% Time, Inc. v. Bernard Geis Associates, 293 F.Supp. 130 (S.D.N.Y.1968).

PO o o EERRAEEMEEA] 2 BASERT » B 10 (2007) -

Y E S AETAEE 158 2 4 MR ¢ TERARS ARSI - EiHETRARZE 2 A

BEREFEAEEFIGZ#EE - HARSBRE N ZE  EENAECRE KA LR 2 194
i o
S bRERHE - HIEIFSE (1) 0 EH 517518 (2006) -
129 See Danny O'Brien, Disabled Must Be Given Equal Digital Rights, Irish Times, May 22, 2009,
available at: http:// www.irishtimes.com/newspaper/finance/2009/0522/1224247099810.html. (last
visited May. 28, 2012).

130 paul Goldstein, Fair Use in Context, 31 COLUM. J.L. & ARTS 433, 439 (2008). : Mark A. Lemley
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R T 4ERE B RHR R TE AT 41[E125E] Campbell v. Acuff-Rose Music, Inc.—Z&
PR T TR (parody) S EEEF 2 HEEI 5 AP B TR & T
® > FraEny TRHY ) ST FER

RS2 E 481 Sony Corp. of America v. Universal City Studios, Inc.—22 > B[l &
EHR(E R E A G By —(E G » AR R E SR 2N o E R AIRE
HIsEZ FPHAIPRER - FERFFTEERY Sony ZEFramulny " EEIHEREMR - R TA
Sepraiy TOBEE T I DAFIA Betamax $RBUIFEZ(FREZEIH - SRR E(E
TEEZIFHE AREEM AR B 4 Fh 0 5K BEAER] Sony INSRBGAE e
B 2T R IMAEREBIFMEE AR —86 H 25 FRIERERRPER
KEG—H 53

117 4 Sony —ZEfrit SRAYALIE » LalEil—E AR VRF UK Ll - R
5 AR R e o i (S N\ R R 52 21— e BRI R Z R #8 5r B
P AINE R B - BN & DA R r RS TR E 3 i 8 (S5 Y 152 2 e B AR
% - B EAEHET LU E SRR i UEHYHI K - £ 1999 ARz » thut/s
Sony IR 15 4% » BEIH 73 < 88.6 HIZ[:EB#EA VCRs #xifr (& Betamax %%
B B 2@ AR T = (iP5 - - F VCRs KilirFsh T (8
[ R RS FE A 58 PURE I EE - BRI AT H o AR a2
AN - VCRs HUSHEERR R B S LU T B E Aat™ B2
VCRs MG AYL © % » VCRs MG el T HFH LUK H & 2 iy i - SRRl
W > S LEHEEN TS > EERE T ERZENRAARIR —2iEiEr
REEIA > BlRHA DVD i 2 BB e ARImifs > - s> - B
F Pt PT—BRG RMU Y Betamax £ " 4B T (i P ALy 5 S5 =(H

& R. Anthony Reese, Reducing Digital Copyright Infringement Without Restricting Innovation, 56 STAN.
L. REv. 1345, 1410-25 (2004).

131 Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569 (1994). #ZEUM: T EhsE | RZE 5B > ¥
R ERLevaliAE 2 Rf# - See Pierre N. Leval, Commentary, Toward a Fair Use Standard, 103 HARV.
L. Rev. 1105, 1111-16 (1990).

32 Edward Lee, supra note 7, at 799.

Sony Corp. of Am. v. Universal City Studios, Inc., 464 U.S. 417, 447-56 (1984).

Bt fESony Z % B o AI1976F19844F R » HBI% FEHEAVCRs Y #i i - (E4RB4aTE &
ETHISHE S - See Paul Goldstein, supra note 130, at 439.

35 See ELEC. MARKET DATA BOOK 16-17 (Elec. Indus. Ass'n 1990) [hereinafter 1990 Data Book].

Fred von Lohmann, Fair Use as Innovation Policy, 23 BERKELEY TECH. L.J. 829, 840-41 (2008).
137 See JESSICA LITMAN, THE STORY OF SONY V. UNIVERSAL STUDIOS: MARY POPPINS MEETS THE

133

136
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SRR Ry VCRs SOMAT EhH SRR i 5 - MRS T{E VCRs KR &% -
B SRR IR B A AR P AREN S

Sony ZEPrEH 17 VCRs {Hy—&RAERK > 17 VCRs 8lliE 1 EHlHy = K53 -
B RTGHYEEESE 1981 £E5] 2006 344 3432 (F3=TiymifE » AR RAVE i
&) Sony ZEERLREZ TR Ry > Bl Betamax f B (=L HAZAEZEH] <
Il EBHATEE 3432 (ST = RTGRIANEFAE - BRIASGE R - g HRIET
AT - BEHHERRME (N EESEEZEZ RS LR ARAIE
FEEERE > LIS HIRH S e LR e S S HE R B AV HIE > EEE— AT
THEESRITGHEHRAEIIES - REEREE 2 28R (E AR - A3
mo (B FAB SRR SE 2 I B2 Y - TEAEIIAS S s TRAEL
ZIF o TEBTARERAIR 2R B R TN R SRS BEYRTE Bl R R RS
s LEAYHTIZ AR - EIRGRIE BB E RN B AR A2

5.2 SHE{EREEFEREREZRG

521 ERF#EEE

EAEHEZ & {E LB B E(EMEASE 107 (™ » ik B Al & (FiE
SEEE 65 AR b R (RS BB RS IR TR e S 2 B AT

BOSTON STRANGLER, IN INTELLECTUAL PROPERTY STORIES 358, 365 (Jane C. Ginsburg & Rochelle
Cooper Dreyfuss eds., 2006).

1% 17 US.C. §107. - Notwithstanding the provisions of sections 106 and 106A, the fair use of a
copyrighted work, including such use by reproduction in copies or phonorecords or by any other means
specified by that section, for purposes such as criticism, comment, news reporting, teaching (including
multiple copies for classroom use), scholarship, or research, is not an infringement of copyright. In
determining whether the use made of a work in any particular case is a fair use the factors to be
considered shall include— (1) the purpose and character of the use, including whether such use is of a
commercial nature or is for nonprofit educational purposes; (2) the nature of the copyrighted work; (3)
the amount and substantiality of the portion used in relation to the copyrighted work as a whole; and (4)
the effect of the use upon the potential market for or value of the copyrighted work. The fact that a
work is unpublished shall not itself bar a finding of fair use if such finding is made upon consideration of
all the above factors.

Y IREEEREAE 65 MRS T T EE S SEEA - FRERCEE B B - EIEZF]
ARG EREUTUEESE N+ A E M S EHZHE - EER—UIER > CEEET
GIEIH » Dl HlE o A2 © — s FIFZ B RME - EfEGREEEIEEERERBEER - =
EEZME - =~ Al 2B 8 R HAFREZ R G ZLEB © TU ~ F F&E SR Z VB R i 5 Bl
TEEE R E - Z/FRENERGEH H NERSE 2 GE i E R H#E - SRR 2
2% - FiIARRBET - SEHE PRI R -
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http://www.law.cornell.edu/uscode/html/uscode17/usc_sec_17_00000106----000-.html
http://www.law.cornell.edu/uscode/html/uscode17/usc_sec_17_00000106---A000-.html

VOB S FAR# EEE (factors) £ FAHE - BERI(HESC > op B R IR 2
P T EREE ) ZREREC EUSEBNE MR ENE L BEARGEEIZ - RIS
HEPREANERERNESE - SEUS S ERERERTRHRY B FREERE - BR
REZHEEREREN  S—TiH > FRERE T LUER ) REEFEEEDN
R - NERHEEIEREAVEY - TS LR R E B A A
SR B (TR T B R A A i -

522 HERERE

EHEFREAEE R ERERERE (S ABHEEE) Mm@k
(common law ) A MR MMEE R EEALIIN =N (TEREES A 2 i HL2 4
BRARTSER L) BRERE R (1Y - Hitg =fEER o Il =R E e = T8 -
HZum e - EEE T HEEAE « (1) {UirFE (vicarious liability ) /£ Shapiro,
Bernstein & Co. V. H.L. Green-Co.— % s izl H T8 Tk Bk s = A\ FE
B EREEN 280 HaZ B = AN ER N 2 A F 48 o (2) EiEHE
( contributory liability ) E{EHIEH] Gershwin Publ'g Co. v. Columbia Artists Mgmt.,
Inc.—ZERTEE AL > SRR — » SRl T IR S A {5 A B B Sl o DL R B
Zon A EEER - (3) #UEEAET =M (intentional inducement) HIIJE 4T 4K Hy
Metro-Goldwyn-Mayer Studios Inc. v. Grokster, Ltd.—Z=f7 ¢ ok 2 JE A > HE
7 Rys8 = AN~ e (i (R sl Bt e 4 1% 4 - AR 7 5

M HAERRYE - D= ME R = AL OVAEL " B RO | BEE -
ZE#7 MGM Studios Inc. v. Grokster, Ltd.—Z= 1 R[IHHHERE I« L FRERE 2 EE - DA
Kt o] (A= R A B 2eia il o o 5 R AT e & DA AR i Bl i 2 2|
EHEE L Z B ERE T RRATE,

O SHIEEE o ATEEE 113 > B 208 ¢

MUOTE N > B R EEEECE > H 26 (1979) - EUE - Z(EREER 11 H 150-154
(2009) - HE#R(E LEEIBEIGEREB S A FE S A > ETEEAMEMER > fUREIE
FyPEANEESEN » EHARE R -

Y2 Alfred C. Yen, Third Party Copyright Liability After Grokster, 91 MINN. L. Rev. 184, 193 (2006).
316 F.2d 304, 308 (2d Cir. 1963).
144443 F.2d 1159, 1162 (2d Cir. 1971).

% 545 U.S. 913, 941 (2005).
MGM Studios Inc. v. Grokster, Ltd., 545 U.S. 913, 916 (2005).

143

146
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TER B ZH A B R REROL Rt 20 - e i S FEETAE T
B E o BRREANHBEREAN (WP ) REHEEMHNANEE B EEEFRE
ZEME - AIE=N (MRS IREE) IMIAFRABGBRATEA AR » AR
B2 ANE TR BN EE = A2 &R EEhE ES80E (chilling effect) 7 o it
AN (S REL Sony 274 A REM > HF Sony Corp. of America v. Universal
City Studios, Inc."*® —Z&rfiprasf HARATIR A - FRAL T RHG IS Z 0 2R E
FERRHIEE > SE B EREEE RN EN RS © e SR
fEF R AN T B IS REAR | (substantial non-infringing uses) 5 Ay — i B 32
SRR - HE L E PR EAGHEEN - R BN EE IR

I,—\E:'i\ﬁ—\jg%ﬁo o
5.3 AHRE A ZRRFER

53.1 vk

(BT e B R T e 4E FI% Google S4BT A ZE T - Google 4%
TR IR S AR © S B SETT A (R LU (e R
— 7518 > Q8GR Amazon AR R (ERE ABIHERE | - #T T FTALE Kindle LAY
FESEL IR (text-to-speech) » FRIEE A BN E fERE AL EF %

& BRG]+ o HeffT rTEUEH - (EBRYG IR IR - A TFHE A4t
ARAEERET AR > ORI A —55 > AR Ry 1 (o F E AR i [ S e AT
AnEE FHAVE (R (R (T AR SR e B0 NI > BE BRI
Gy A EETEA N BURH AT RE S PRI B iy e — TRl o B fE S A A B TS Y
(s FHRRpCEE T —7FE " AeRTENSE 0 A SR AR R Fortune FESEE

47 Alfred C. Yen, A first Amendment Perspective on The Construction of Third-party Copyright

Liability, 50 B.C. L. Rev. 1481, 1500 (2009).

Y W% 5.1.2.2 BEITEF Sony ek R > —Z D o B = AFTRLE Y B bR
EEEFEZARIN TNV B EEIME S ZFRE AR -

9 464 U.5. 417 (1984).

150 Lee, supra note 7, at 834.

51 See Amended Settlement Agreement, Authors Guild, Inc. v. Google Inc., No. 05 CV 8136-DC
(S.D.N.Y. Nov. 13, 2009), available at:
http://www.googlebooksettlement.com/r/view_settlement_agreement.

152 gee Posting of Brad Stone to N.Y. Times Bits, (Feb. 27, 2009, 18:51 EST), available at :
http://bits.blogs.nytimes.com/2009/02/27/amazon-backs-off-text-to-speech-feature-in-kindle/.
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SPEL B 2 BRAI T BRI Bt > HAHY A SRS AN EIRAEREAE 2
5.3.2 BRI B ESE

T HEr & R0 AV B DU TE R — T A4S SR B R B TG R e E 2 &
20 BRI AR B TG ST A E T S HIE - AR T —
fi - (EEE  SEEATRE | ZUBAERTS™ o BEHET T REA R ES
AAREZ T A G A R EIR TG A REFRE ANTBAE TS - 5950 » 50
FY Nimmer 2852783 852 T DhgE 7372 (functional approach ) e &5 Y 8
LRGSR SAREIETTES o (R - EEmivE Ll (TFEARSS - Sk
FCES S0 P ECARE ~ BriESE N =2 2 GH T ¢ B WS B ERE N AYSREA T
b - WEZ  FZAERE R AR £ A (ep 20 A Bz o ~ TR B AR
T30 e ln] A5 (B B 2 ey e A B RAERIREA » i 1 o A ILGafr B 2 355
Bl sl R (R N\ 2 Bl — « DRI SHEL T A B > 5 B i 355 H))
WA GERE S TR R Z T N ik i [E% - SEATRE | il 0 A
IEF s ke B ) < s /N

Y[E] B Amazon ikl 2L SE S [EI D RE /2 FR (it 4 5 (- B Y e
(A1) > BELAER T FrhI 2 BASHYIFUATIRENE A AHIE] - {H54¢ Amazon #UE A% (F
FENRERT - (HEER T REIARE nlAE » Je R [ERHEEE 1 & (FREA e
B - 1880y - 4ERE ~ FHZEEFT R A I FE (A B S B T
HERST - N ARsalRaAEY 55 0 B B FEIRY B A | > B T ERA A H RIS
{58 FIPRK > 4 e R 22105 » Mt TR MBS HIRERT] - AT TR
RIEA B P HTE S

5.3.3 REBALIIMNYEE

B Wendy J. Gordon LSS S (transaction cost) FyHiasBh » $EHI T

153 Lee, supra note 7, at 803.

Campbell v. Acuff-Rose Music,Inc., 510 U.S. 569, 592 (1994).
55 NIMMER, COPYRIGHT, § 13.03[B] (2002). Nimmer 245370k » 41 SE #5282 22 2 /EREE Sy T RE
JFRZEREATTHRE AR [EING - RIS 2 e fn Al o A B E R E R 2 T (B BB E TS -
0 B E R AR B A LR EE8IE S8 HIF SRy 1 " The Congress shall have
Power...To promote the progress of science and useful arts, bysecuring, for limited times, to authors and
inventors, the exclusive right to their respective writing anddiscovery. «
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R G A E B =N - (1) KGRI 8 (market failure ) 1f
(2) NFHEWEE (3) FELtalfEshsaE 4 mia" - B ERMUEE B % 5E
e (Coase Theorem) : " EX G AR E 1% » ARG LHEAER >
B E ARG ERMTE HR NSRS MRLUEIEE A > EIRSYER S
B LA T B BRI A] > MR SR SE T AR SR 2
BEER o AR S R A R Y22 2 ROREGET o] DUSTERR » TEAS A
FYEHVZEM Tt ) EEELE T EEER ) ENRoEERE AR AT RS
Bl RAZS » BT PATREE AR RMTAFRZL SN a8 ) B -

EAETE RS T EE R B S E AN RE TS I EE e T TS
s E L BYEE SFERN SRR EAES | A S B iy~ #
BB GRS T = 5 E o [FEE o PTG F ™ -

& HEE S 5 A Ry 2 A SRz | Z WL E (28 RSB AE - LaliRa
FR4ERS TR B AN IR > B Al s bZ Gt » B AR T A B E
HEGETHAEMNE - BREHEIE - BAZARNEAENESEETT
EERRBMWNEEE ~ RELE > SESEESEET ' S BRI A
FRAEEST I DIRTE RS BRI REVAEESCE T » (E I — 4] SRR g &
B FIRTaR A A M (E A 5 BAG—RGR » B e 78 B Ag E IR
B LU SRR AR EE™ - PETARERINE - AR E A
AR R 7 e 2y =T > RIfEZ R PG —(EE 7&E - B2
S22 v LAE R S0 A B 2 &l © (B2 G E R o sl Bl - H =54
EEZ I G IERE 58 | B T AN g0 eI gh — 5%
SRR - R RS S5 Ty Z o iflas o dll BT - §E6E5 5 AT
T H AR ER G T =I5 B5tH o IR G AR Ar A& R — Bk
TEABCETERATH - INIE > FRAMWIPRTRE T GEEA ) IAERRIEREE -

¥ —{E e > SEEIEEY Lessig fRHHESEES T EGERSEMZER T - 28

°7 See Wendy J. Gordon, Fair Use as Market Failure: A Structural and Economic Analysis of the
Betamax Case and Its Predecessors, 82 CoLuM. L. REV. 1600, 1614 (1982).

1% Lawrence Lessig % » RIEFIGZE > miiEsr 29 H 11 -
Lee, supra note 7, at 830.
SCHECHTER & JOHN R. Thomas, supra note 5, at 212.
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W ERA g 2 U A R E RIS s & DA T T

TR T e BT > YouTube PG RETHHE EHE B BTaATE R H ISR
i (R RAERSMER e E T 1 (SamPHMpaayReE) > B
EHERASNEmEH (GEF) FTEZFFE  FimE HR 22 E5R51HY
BRiE - DL HFIEZ A REE TS - MEZ S FEANEE - BE5FEEHEE
FERHS N A REAZ EIAYER T

5.3.4 R « R THIET R 4

AR G S Blgie (parody) SR (satire) & 2 (5 IRV TR (R > 5
A SRR S ARE ZISEE I fnds T R Sy S BRI 22 ] 5 i A 2 255
SR e, X S ORI s VA T — A £ B o P 2

sHEEEEENL - PR {H F 132 Campbell v. Acuff-Rose Music, Inc.—Z& 1 »
JRbE T RER R EE el AR A (R (transformative use) 2 B - Mg Ry HUE i A
Pt RGEER B F i Ry E22RIR  fE A= JRE A E I 544" Oh Pretty
Woman'y B 55 SRR EV-E {F e - ess R 44 % 2 Live Crew HYsE SRS - K1
FIRELZERET - S EIE T — ERkaElR Syt &3l » Zeeiadhny 2
RI%s " Pretty Woman | - 6553l bR T B SEEERI B A B [E 96 » AER Ay i
i KPS B 5t BRI o SRR T E (FEEE 2 ST ST
FENZI DS BRI (F R kst » EBIEF =il s (R F A E LB 2 B0 - &
HUE RSB - GEART S R R e B R, VAR R £ 12 - B
{EE(E PR HEVE. i - FLA Ay S (5 A A AR AR R sz ek DELH B 2 'E &
A B MR e it > B ey B AR ks ARG A L DL - R
S GEEHNAETIE A T B EE | N S 2
B8 o R FHVEE R b AT - A R EE

et S SR 1F fn 2 & BROE ] Z R il MR HI B 2 e 1% > ARy » (ERHCT
(technology ) HY&EE(E I INIERZ 46 T4 [F Sl F an Ao e Ay & B 22 > 401
BRAETEMnSE T AR E BRI iR ~ SR AHAEE - AERECT - SHEEARRE

161 LESSIG, supra note 8, at 123.

162 CRAIG JOYCE ET AL., COPYRIGHT LAW 852 (6th ed. 2003).
183 campbell v. Acuff-Rose Music, Inc., 510 U.S. 579 (1994).
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=INESE TR EENEE  AEER AR Z ST HYT (speech technology )
YERRE > WEALER 2 HVETEmASGRHE 5.5 Z Bl /et -

5.4 HEHHER 2 Big

5.4.1 EBETHTITARS 94 FITFE 1865 SAEHIR

AEEEZ BE RS AFAREERAH LU - S el AR A
A2 IR - BE S A R (R iR h 2 BT e 2
i > ST g R ESCE RIS E T A ey o SRR -
Tt A b AR S TA ) BRI T 3 T LR S 4 SR e R
Ao DFHRESBRR A BRI E A 92 (FRIRER » B A FIIEMKEDE
55 101 BRER 1 BHLERIAST R -

BRI AFEERR B » RIREES Sit AR SGRIISE A /M2
HRoy o RERK S ERE A o H Rl B (R A S E RS AR TR AR
HEFBET SHERERELTZE | AT s8R giE S 1317 TS A
B ST AR N Z BBl 8850 F 68 (% » 2 G E AL Bt
BRI K e EFEAZ BB R - 115 0 B PEsUTE

1 ARE B AL L SRR RS LB AR A T N ERE > IRAFE]) B AR BB,
T Sy o T P 5 BT BB 8 A o e B BT T FRONT MISSION 4 #285¢:
B CFRE 2 OGS ) J (E ISR - (hEsi A H R s - e sl (iR A =5 REL
+ A AT SRR E S TS e A ISR A RSE S - BRK
BN FIE S A FEE+ AR - S A RS EREE 2 E R et E B - ST
DABE BHi4E - R H ST ISR BEE 2 i ) 4B 8055« BREREST » (HPE e SR 2 IR A T
R TR 4 WERETUS A | CRBAFMISA) ZE - (F BiniifE &/ 42 s e
NIz R WA el EH A e B IREAREE IR - DISUE A EEss
NZEVERRERE - TTisRpe s B0 PR RS L+ IR TEME - SRR IR A FIERELES
F—EHE—REERERUEE -

85T (M) R BB AR B E 2 TS R E ST B SGRIEE AN G - B
Tt SRS A EE » MERIESEIE R A 2 [F3 > WEAT RIS ST AR - BRI
Bl Bk WA RECEE R (39 - £ E 8 RS A e N 82 BET bk -
TR RERCE (I R (2 > BT ¢ ... 2 URCEMEREE S A T RS I T E R A
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5.5 BRI SHEEH
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% Bl—# -G A S 2 & BN R ARG mAlEe N 2 HERFEREE
G B TIRE - A0 > 'S L —RIENSHEEEH 2B A EE A LA
T N HELE B RS S Ry SSEl L EROS B B R R E (EE 0 (AR
G RRERY IR — RS EEGER - IR A Ao B 222 - WEEHE A2
BRI SR E AR ST R ERER T - IR = AR
AR AT — M MG R G R (R A A — (B T (First
Amendment) S5 HEES?  SUE R REE SR R HEE LS

( constitutional dimensions) ' » B % EAVHAL (constitutional status ) % -
LA WL IREEE (R RS 10T (iREAFREIE (ERE A BB 65 = — A M EE T - Ak
B A E M b m vl R » BRI IEASCE w2 SR o B AT -
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S A ST RSERRIAT A - ST S EE (S A R A BB EE - fEdps 57
Z TR IEE R AREE M o B REE AR T SR TS o R
B - 85 R 2RANELR » BT TE T T B Eh e M AT 5
BT R ™ 4ORs - G ol HHEE S s ~ A F140 YouTube ~ MYSPACE -
FACEBOOK AR R AE 5 P i 4 T o Z e R = - e TR AR VAL

81 gee Brian K. Landsberg, Safeguarding Constitutional Rights: The Uses and Limits of
Prophylactic Rules, 66 TENN. L. REV. 925 (1999).

82 See Jonathan Band, Google and Fair Use, 3 J. Bus. & TECH. L. 1, 6 (2008).

183 See Stanley F. Birch, Brace Memorial Lecture, Copyright Fair Use: A Constitutional Imperative,
54 J. COPYRIGHT Soc'y U.S.A. 139, 141, 165 (2007).

18 See Stephen M. McJohn, Eldred's Aftermath: Tradition, the Copyright Clause, and the
Constitutionalization of Fair Use, 10 MICH. TELECOMM. & TECH. L. Rev. 95, 128- 33 (2003).

85 Lawrence Lessig » ZIEFIAsE » FifEs: 29 » H 252 ¢
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FHs sk e H ot B 22 o A e & (R N Z BITE BRI Hse i R & I 1 A2 48
i H Ryt e s P AR S 2 i85 » JEZGRO RS [ B FIEH 2 EAE
TEHE A 2 HRft s ™ o

552 BESRZE

JRASTY TP A T #E RS | EERZE - RERuL o (HEEE R
0 > BAPAEER R E EZETRAE IR B TRARIA IS © =& (R ] 5 > Heffius
B CEMR AR Fits a2 (EeRY EZ2 M Z R A = - B2
20 HRHE N VAR TR LA (R A FEfih R i -

5.5.3 REA

5B Edward Lee %0 Ry » BN A B iR 2 BRIRTTE o N EE P
TERE N BLUR R (B8 2 M %s > JESZ SREL— BRI A — " R EHEE M |
(technological fair use ) » FLATFISREEIE S amiA Fy s A e 2 75 K Al & 2 gh i
Higr BACHIVU(EEAE (LUAGRATR EZ PR R - e Z ot e & HE -
THAABEMEEREAY T » HAEERZ B EEEPEIREETS ) - FH_ERIERIR
fERz A R A e B RRAAYVU(E AR - (GRS ER SR A a1 -

186

(2003).

187 See Jane C. Ginsburg, Copyright and Control over New Technologies of Dissemination, 101
CoLuM. L. Rev. 1613, 1616 (2001). H 2 F|2E BT AT 2 K2 AR aF R R 5 A EY) - A5
fRth 2 & SUARMEE L E U7 [ gaa N H AR bk — L - EEE RIGIERTA H B BRI T
] -

PAUL GOLDSTEIN, COPYRIGHT'S HIGHWAY: FROM GUTENBERG TO THE CELESTIAL JUKEBOX, 188-89, 199-200
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E. (speech technology ) HIRE{% » RHG GBI &t —MRIISEREFIES K " S5
e BT ERESE | ST THREH ) BT RET B | NEAEE
E — RIS A ENELARET » RFEZL TR SHEEHES
22 o DR R R S R A A S

5.5.3.1 At — : HEEEELE —BILE

REF—HCER SRR SRR A —(E 1E2E (First Amendment ) [fii = >
R G R SR BlE T HARE H ) (freedom of press ) < Z{EHEER
E7 1710 422487k (Statute of Anne ) 32 A EE T 854 T BIE[IZ ZE ( Printing Act )
PeIEN R AR 2 E 2z 8ian - sE TR R AR E 2 3 TR - SR THVE(E
PEEPRRENESE Fila ek (EEGEHITE - BRI HREE A EEL
HEEA N RE R o ZRTT . tHRR B E AR R A\ (R KR T
R S aw CELFTEI < AR E B (RS Z B TR SR DL SFR (T S B -
& DLAEI 2 A S e A SL B ERIVESE » Sony Z&4G T ik i it — Bl 2 22
2 R S e TREEEN THRE ) AR R AR AR S E
PR B 2 EFRE AR R E R S = DI R R R fR A - [RGB - Z1ERE
AN LDUE (R 1 By a3 SRR m L B Al

590 EhlE R EEE B IRE” T SamE H L (freedom of speech) »
FHCEHE AN EAER — GBI Z i - ZFREAIESEEIN L = A b AT
it Bk E e 5|%& (the engine of free express) ©°° » {H B B8 (i S VRl fe
EPREE S H A iR R Ry S EE AR RL 5 12 - R

%8 Edward Lee, supra note 7, at 812-21.

189 See Edward Lee, Freedom of the Press 2.0, 42 GA. L. REV. 309, 327-28 (2008) [hereinafter Lee,
Freedom of the Press 2.0]. See also Edward Lee, Guns and Speech Technologies:How the Right to Bear
Arms Affects Copyright Regulations of Speech Technologies, 17 WM. & MARY BILL RTS. J. 1037,
1045-64 (2009) [hereinafter Lee, Guns and Speech Technologies].

190 | Ray Patterson & Craig Joyce, Copyright in 1791: An Essay Concerning the Founders' View of
the Copyright Power Granted to Congress in Article I, Section 8, Clause 8 of the U.S. Constitution, 52
EMORY L.J. 909, 942-43 (2003).

191 See Lee, Freedom of the Press 2.0, supra note189, at 318-51. See also Lee, Guns and Speech
Technologies, supra note 172, at 1045-64.

% Harper & Row, Publishers, Inc. v. Nation Enters., 471 U.S. 539, 558 (1985).
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5.5.3.2 B ¢ SRREIASE 1 IREE 8 THES 8 5K
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B2t | (progress of science) JEFEEEE BUAIG » (=& (FHEAVIREE HHY © g
9 T BT S | (useful arts) FINE (ARG VAT  RERMIER AL HE™ -

s BAPIRT AL > — e S B (o F (PR B) SRERE (R IAS 107 iR 2R (e 7 s B
BRSNS - A RS T AR Rl R B = i L ELHT S - 3%
A (e EA BRI, o EIRF(RAER s BRI - b ELFHAY (o8 A B A5 R e B
I (R S 2 DIRE SE IR » BEA1IE 55 % ~ YouTube B Ryiifsi| >~ il
FH ©

BESN > %t 01 B A PERY S E USRI RERY 2 REH 15T LR S e » 2 A5
EAEHEE RIS 102(b) 2 BT » PRI (e A B SR 5 CAURERI' - 3 A Sony
e EAERETE F IR B IR R Ry (R ORI > (BT - (s 0 -
FHATEEE CRECE ] Ve R (E 2RI PEEE -

5.5.3.3 ZLffE= * &R [ () HY IE A AL

LB HIF AR - FT R s o DR B S E SR g IR IR S - RS
el a0 S am L EATRERT AREV(E(HE > AR IR ~ Hriy i 54K R AR

%% Edward Lee, supra note 7, at 817-18.

194 Karl B. Lutz, Patents and Science: A Clarification of the Patent Clause of the U.S. Constitution,
18 GEO. WASH. L. REV. 50, 54 (1949).

% Edward Lee, supra note 7, at 820.

1% see Hutchins v. Zoll Med. Corp., 492 F.3d 1377, 1383 (Fed. Cir. 2007). See also Pivot Point Int'l,
Inc. v. Charlene Prods., Inc., 372 F.3d 913, 920-21 (7th Cir. 2004)

YT IEEEREE R T o R R B R G (SRR - RIEE WO AIERA - A
B2 BN IR Z B[O - EEISEIL A HE 2 EEREE FH Esm 2 55w o See Kathryn Judge,
Rethinking Copyright Misuse, 57 STAN. L. REv. 901, 924-41 (2004).
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FEEE « REFdlEm s B e Z & o (Gl iVEEsm (B A e LS gtt
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B— > gE&ENNERED > THEBUAES « B HFgEERTEST 2
EREEHALME R - SEEEREE RS it i 2 w3 - BFERED A FF -
5o SIS miE s a2 H A B TR E - B AFrERIE &N
55 b AR, o BRI D (R S %2

=B Tim Wu g e © T iahary BT YE (FREREFDSEY - sie S FREA
P HEER > I EREMS R o iR RH S T AN TR
EEBH o T (F R 5 R A2 S T 2 B » Ry T2 o] A A NEA 7
M A REZ RIS A RV LR LU SR HI4EES » ARSI & R 5 — o Ay e i s
AE] - R RfPTRT 5 BAST S B PIR  E B A

59N HBEE o B FHEEAS A B IR RS = i CELZ S - A AE S
(B BRI (EERE% B ) RN = m La B Sz - &
TEREEEIAG L & T8 S R TR BRRE » (Eim i8S S FRE S E e — B Al 2 B2

%8 CLAYTON M. CHRISTENSEN, THE INNOVATOR'S DILEMMA 150-51 (rev. ed. 2003).

See Timothy Wu, Copyright's Communications Policy, 103 MicH. L. REv. 278, 281 (2004).

200 vyochai Benkler, Free as the Air to Common Use: First Amendment Constrains on Enclousure of
the Public Domain, 74 N. Y. U. L. REv. 354 (1999).

' 1d. at 381-84.
Id. at 388-90.

%% Tim Wu, Intellectual Property, Innovation, and Decentralized Decisions, 92 VA. L. REv. 123,
126 (2006).

200 EEpn @ AIMP3.com/\ EIFEREET% o Bl E 47 - See Michael J. Gerhardt, Review Essay, The
First Amendment's Biggest Threat, 89 MINN. L. REv. 1798, 1833 (2005).

205 WILLIAM PATRY, MORAL PANICS AND THE COPYRIGHT WARS 40-41 (2009).
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Mark Lemley &1 R. Anthony Reese Zifiifiia « " HogrmBh B8 i 5lE =~ AR HIRL
VE » B R R R A FTAE A I Y™ - YouTube —Z€ st & — (B 451 »
FEE ERE ACRTEIESTART > HEMFTEARS YouTube JIEHHYAETERS] - iiF 2
BB AR T R » S E REM RS LB - YouTube AOTFAESTFA AL
BRI -

FRUAFRMIENE - ZFHE N ERR San LR T » B E ZUERcE 2 A &ZxY -
TEETREE R R DA — (EE R - B T AR S AR ER
ZEEVERE AN Z IR TE - TEBe T 224 T (B Ry ARE - — R S A
FHTRRLE -

Gr o Ryl e SR T ah LA 2 N E] A2 BIFREA 2 B A T RS 0 W
(innovator’s dilemma ) sl B SR AR 1T Cinformation technology ) 7 3£11y
7% - A e R BEE R N eE SRR 6F AR B 8 iskar - &ifi
FERZ Bl S B 2 AR » (F =am T A3 S5 DL A AN NE 2 E A DUE TS © 45
FE SR - TSR LESmA 25

5.5.3.4 Rl & (#EH (Technology Fair Use )
5] Edward Lee ZFgFrig HAO4NS0 E R 212

o HEEH T AT - E-f 22 OtEE | (Creation-Operation-Output Spectrum ) »
&7 A FER SRS TR S B =B 8 - LN - EfaE 4y E
M EAZEFRENTER BRI =R - fEILE 2 R B MEITIREEE A - E A
SEGA ZEHEFEFLIER SECGA HEHIZE P rreg 2= - LIRS —{#3T

206 14, at 20-30.

27 Mark A. Lemley & R. Anthony Reese, supra note 130, at 1387.

2% Brian Stelter, Now Playing on YouTube: Clips with Ads on the Side, N.Y. Times, Aug. 16, 2008,
at Cl. BIE FAFFLEIEEN R T ERF & e ERUR - FREMN et — R IR E i E ]
YouTube |- - See Edward Lee, Warming Up to User-Generated Content, 2008 U. ILL. L. REV. 1459,
1543-44 (2008).

2% See Frank H. Easterbrook, Cyberspace and the Law of the Horse, 1996 U. CHI. LEGAL F. 207, 209
(1996).

210 CHRISTENSEN, supra note 198, at 61-63.
Lee, supra note 7, at 823-32.

Id. at 835-55.
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SRR A — ek SEE R AU (EEE R 2 > W ERHC G AR =& > L
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(1) FE— (FHLBERIREE) - =R~ EEI IR HEY 3 555
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e BRI FRI B > SRR REES e e M AR E - S e e
sEBUIRERFERIE T .

(2) FA= (JREEZMEE) B SEE A (F B E S (R 77 > 12
= am LERITER (5 A VB E Y b o FiiT-PREE S B SE & (B ge R 2 A

215 |

(3) FZE= (A28 8 R HAEREEREFRT S Z BRI+ 25— (A A4
GEE - £ T I ERE- SR O T ANTERETIRE L PGS SR B RIG T
RHVEUE - & (AR ) -

213 Sega Enters. Ltd. v. Accolade, Inc., 977 F.2d 1510, 1514-18 (9th Cir. 1992).

2 TR -HRE-H > LSS T - Edward Lee B ST B ELS T RSB E L SEIHIZER (IR
FEGHEH) - A EElIER G T2EH - MEss TE/DIVZER] - W155E] Kelly 2245 T HEHY
Google 8 555 [EE Y ENT DA PR F &R AY 2 B 246 TRORAY S B E 22/ - (Hig Ay ER 7 /1
5P DY (UNRST) SHR{HEHZERE - See Lee, supra note 7, at 845-46.

2 BRI AS VOR SFELE AT E (BES) BRAEMEA - R EMEEEEE (2
£) AN EaBiE -

2R b ESES I AEEFER MY B g REE R EEER
Camp bell X155 > EFEMENESL (parody ) FREEEUA REVEIL LTS DR R - 0572
JRETEY A% OBy » — RSB EL#E B T conjure up test | © See SCHECHTER & JOHN R. THOMAS, supra note
5, at 226.
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IL-HRE - 2Ot ) HIARES > Bl BLHRIFINAE V- B4 TS 588 E A EUR
(supersede ) JR-&1F HAVEUGEZFE(F 2 TI5EE - MHEHY - Bt ThRE - & AIlEL
SR E AR E(E BV RGEFREFZ M5 EE - B8 - BB S ZTARRE
RS | BRIRGIERES E T AR 28 BURHEm LRHNEE
eI TR ) ISR o Sk o AR ST S BLLBRE I
oy - BIES R IEEHEE MR - T KEt ) RIS w LR TS5 2%
B EH I Rk Y N TSR

Ho% B AR R e IR ORI gIE - LIRS (R b
BT R EIRE I TR » BPI/ES R0 > 1 R A2 8 A
2R3 - TR SR T oo R AR o PR o 0 47 B
HUFRPHE™ o G AL ZRRE - I R 2 A T o RS L
] T P B (B 75 B S8 s S 2 S R 15 7
% > AT AL -

= HCREAY ST 411[E] Campbell v. Acuff-Rose Music, Inc.—Z245 ERIEME(F
F-RERANEE > MBRPHMEENINERE - ERH SR ERPINE - &5
= RN R 4G TR HYZER]  THS S U 5.4.2 %67 P B & %5 - ki 1Ly
"IEEEFEN  F RN R R RS B JEZ NG T Tl EE
— I KVEUHE S -

58 SRR 7 o SRAIASCRY 3.3 Hi oy ATl » 48RS HANEZ SUE - i

2 AF R DU — EE R VUG T S o Y SR SR AR » S5 Barton Beebe i S FH AT
EEVUECEARE R S - 141G A 1404 RS E SRR A 55 UL (i m) S FE (AR > 116
HZEARELI0HA B - See Barton Beebe, An Empirical Study of U.S. Copyright Fair Use
Opinions, 1978-2005, 156 U.PA. L. REV. 549, 617 (2008). 5541 » k& @ 4y > SFRE FHEEHZE - 2l
EE R B RCE RN E AR - 2 REEL > EFERAREE - malEfFER
fE{EELAHT - H263-264 (2007 ) -

28 R B4R R R — TR I (complementary ) » B b DIRHS Bi48RE 6
JFEAEREY) > 5 H A T L R A FIRFEZEfEY) - See von Lohmann, supra note 136, at 841.
JRA] £ FLawrence Lessig® - 2IFFIEEE » Ai#Ea129 » H347 -

RS E  GERE FARED B — AR B S REET F IR o ORI - IV B A S
SRR S E A ST R ERL - SRR NEE T mE R S L AT o EEFE
RIS ELAER - MHBH Z MEMTET 30 - 352 HEEW > FifEEE 217 > H 276-277 -

20 GRS FIOE  WrE RN o H 208-212 (2007) ¢

! Paul Goldstein # » ZE/CHKEE - FRAEFE(EME © JLENRIMT RIS ZEREE - B 212

(2000) - FPRERESEUIGEEGE  RE5/M—EMEE -
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skA0 5:5.3 PRIl » R EE(E A FRUAMRIEAE N S 5 E R S AR E H - (e
R BUR ffe #E B e 2t 0 PRV B R it s SR o 20 - DUV
eHlE 21 o SRR RS En R S - ALV Fe T s R S B A
WE 2K > W H IR & R E WA &AL B EGE E » AE MZR
M2 SRR E A TR IV HIE 2R S S TR A e 7
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LA MGG HEE A A eI A h s R HARR e fEE - 1Mt —&fem e
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HF2E » (BERRE LR - EEIETAEL o FHifid - Rt S35 EEF165
16616 5 BB AR B (ERE 2 AR IR - 4ra A bimil - wT LIS HER
MEREEFUEESEESHHE - I LB EBEIGSHE R REH R
B REERBIEE T R AR R -

5.5.5 A H,MEZE R - Viacom Int” |, Inc. v. YouTube, Inc

% YouTube (RIE 525V &5 LAET 2 (5 & L f# <2 Viacom ZFE(RE 2 52
J > 08 Viacom Pl B2 » FRaAME(TT YouTube DL "2 &8 (E R
FZEoR e AR/ a8 A YouTube S5 A 22400 | Hypreg#EiE R MEE R RS
AGHF YouTube B35 o MEASCEE ReBi bt —Z& il - MSLL it " RHECEER(EA |
ZHRéEEIRET » MRS EEREEEVER T o s ez AE Sony —Z& F1Ekfi
EHRIS (VCRs) 2ARBE RS -

BUEHS & B A SE — BT S » YouTube 1E " AN -#2(F-Tadh 2068, T >
I38ATRIAL, 2 8 » AR YouTube Z g5 Ayas e i B BT L1
FEEIATER T AEs (sl PeAEr%s 5 Cuser -generated content, UGC) ZAEE: - JRE[EL
g R R A A AR - AR IR S T i R
R A ZE RSB ERS. " HR(F B | A -

2 FHE  EEREEAIRIAE AR  5AVEldred v. Asheroft - ifFZERENFSE T EEIR S
EBEE AR Z ST - “ooo~"oo0= | SlyiffsIE - 5108 > 20044125 10H -

24 g EEAEERER ALY | I I S i AV 2 o W A A S5 165
H?21-22 > 200812 ; Ff5E - EZFHER SR E HIREIVFR - BT 68 R AR ATE
oL 0 H120-121 (2002) -

225 pEBAViacomEd YouTube—ZE 5 4S5 - See Hormann, supra note 45, at 1345.

2% SONY —ZE7F 36 & B Y B LS R S A B BR b - 3P T DURE(E T RER SR
£t ; - See Sony Corp. of Am. v. Universal City Studios, Inc., 464 U.S. 417 (1984).

2?7 steven Hetcher, User-generatedCcontent and The Future of Copyright: Part one—Investiture of
Ownership, 10 VAND. J. ENT. & TECH. L. 863,871-73 (2008).

28 DI 2 A > IFEEAAITIER (creation use) HIMIRE - R AE KA L
% YouTube MIAIT. TR Sam TE (It HEEI{ER] YouTube 272852 MAA 2 40hH
1) o AH&ENEFE LRI 2 8057 » RR el E&a T K 2 i B 25 » NMETERER — R 3R
F > TN TEE TR & R A fsE -

64
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(Music Video 27 ) &(F > RIikFSs “HAEAERHT S B A 5 B AT BB R R -
PEEE AR A A B CEREEER] ) RS TR ZE M 2 iR S DL E
SRETREA S Byt (. By - RIS RIS R Y T RE T 1S A R HUH 22 ] -
DA R {55 R o 5 e P B e ol N 1 672 DR IR R 58
HIVZ T > A Rlleelmia 5 € G ER - -

I EEEVURYER 7y - THREGER] ) 2B 48 T RORRy ZE fal T FE (R () S ERGE A
TEREE A ) 2R AR S e E HUUR S F H RS B R 2 i 5 E A

2% FA | YouTube & —{F_EHEISE A HIFTEME T 7 » S & A ¥ (comment) AYIJEE
230 Lee, supra note 2, at 266.
See Princeton University Press v. Michigan Document Services, 99 F.3d 1381, 1389 (6th
Cir.1996).

B2 LE55y E Napster R[EIfYSE > YouTube FHISZ Stk Tk LIEFE 2 5/E - Bl Mp3 15
DUrE R A B EEEGES - FEREAFAE - MHEEY - AIZEAE IR Kelly 227 4EE 2
IH o See Kelly v. Arriba Soft Corp., 336 F.3d 811, 815 (9th Cir. 2003).
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5t MEFINGS BN RE(ERGN T R ) DR E R ST AR
YouTube FE—RHTH « @Y T REEE ) 2T MER RS F B ese i
R BIEE TR S E A Z5HEA T -

B #0047 ERIRIR SR YRR HIERTR - BITATH5H YouTubey#2(F
THAEELER HHIRE > 40y B AE TR A TR FHAVASE R - BEZATENetcom$E 2 157 > £
BB RIS E N TR EFEEEEN » 2RISR EHIAAT SN
FRBEBER T BT EEHR AR ARYERS & N IR IR e W e e
Z ek o M Bl FEEBMRE L &SGR 0 HIME R A A I — R
Bmes » 540 EEBEEEZ ST T R ERZE A E R EEA - TMEE
AR FIRRHRE A - MEEERHN A E SRR 2SR — TR
A5 DI RORHS SR 5 A = (&3 (E P T R R B » YouTubef@f5- DIy R A B8
IR » BLLERES%ASony 26 2 (RIZEER - M SAEEERT

( AR RSO T REREENERE R ) - SfRRV4m e Bl &I ith 75 0%
B2 Viacom Int’l; Inc: v. YouTube, Inc—2&45E84H [5%° - YouTubefS DL » igE4E
IR ARIR Y = LR B RS (g > Bl

2RSS EE A SRR NI R R BT R A R PR TR BT -
B HMEBRPFESE 2 ZE > DR ZERATRNBEATAGHEREKR - F2 R
Lawrence Lessig & - BIEFIAsE - FiiEsE 29 » H 108-112 -

2% Religious Technology Center v. Netcom On-line Communication Services, 907 F. Supp. 1361
(N.D. Cal. 1995).

2% See Sega Enterprises, Ltd. v. Maphia 948 F. Supp. 923 (N.D.Cal. 1996); Marobie-FI, Inc. v.
National Ass’n of Fire and Equipment Distributors, 983 F.Supp. 1167 (N.D. IIl. 1997); See also ALS
Scan, Inc. v. RemarQ Communities, Inc., 239 F.3d 619 (4th Cir. 2001).

%® \liacom v. Youtube, 718 F.Supp.2d 514, 514 (S.D.N.Y.2010).
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N R EERNE s (g ZHE R

6.1 EfFRAZER IR E -t B SSBEEFRVASS12(c) AR B BIE A F 1
B 9 R T 1%

AR B4R IR P2 Bt 1 B S AR T e 2 A N A E & AERA R B HE -
£ 2009 4 5 H 13 HDUAT - BIFREIZ(EFREE B \FE 2 — " HERisiRitE s 2 &
2 (HIZE 90 R 4 2 90 i 12 HZE DAFRR T BIdNHY - HE » RiTRER
SR R S AR R R P - DU GA T MRS IR SR R R A oy A R R ERE S
HEL B e Z RRERE - IR ERE /5 TAE 2001 2RI R iR —F 81
> TE 715354 | ( Directive-on Electronic Commerce ) »7 » Jg L[> 1997
SR AR R (AR (R B IR % NS I e R i % H 4
TEAZ SRR - B BRIAZE R m i o (] A o BT 3 B R T B4
PR E AN > HEGRFREIE A 301 Rk 2B FRENZA 2009 450 3%
B LT EEZ{EREAZE (The Digital Millennium Copyright Act of 1998, DMCA )
HEE 512 iR e (IBTREREHE)  filE THis sttt E e T RBH 2 HE -

KLPAES 4 =~ Viacom Int’l, Inc. v. YouTube; Inc—2Z&8 E5i% 0y > SRS 8184
{774 (Safe Harbor ) #i5 i B T &l B (RIRIS IR0 | 2@ Fobiad - K
BRI S LRSI S tRE 2 T PR 2 T ) A B IR - A
YouTube ~ FACEBOOK » YAHOO 18 s\ &4 A% S 4t » B BLAEIAY o fiHy—i2
(5 - EETEHAE Mol TIPE LR SR At 2 Frle: - Fr 2 AR T H
EEEEREAE , (UGC) Z s » AUt EAErs & i B A A HoREY - 1T
MR AR E R T EY ) BEE - B EER RIS ERTA B4R
FRT HEZ AEBERERT KL 2ERHEGERE LEH TR, B
W§240 R

o7 JAEE > AiEEE 120 H 23 -
FIOE BTN IEEER ARG — SRS 2 BERS - 5 BUASMEE
173 H > H 7-8 (2009) -
2 ERE 59
#9 Hetcher, supra note 227, at 871-73.
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6.1.1 REZHE
6.1.1.1 Hritt(RAVE TEFEFRAE

FEEIVE (R AR S EZE N A BIRE S IS R E At —
FUREEHE NS BT > R s B L 2R S REF ™ - 12180 - i 3sHr
DUR L& B EIHE S VCRs BeffiBfaHky il S ek AREFI? » BUIEE REm
(B RS E DUEIRE LR A3 DR B TR » O ERAE 1976 419
B2 o ORI » TERRIT 20 HE40 2% 0 BRRSELAERR B A0k B (R e T e — 4% -
EENE AT T B A 1976 SE{E1E > P PR B sl (1 S BT ™ -

1996 - 335 A B1HE L1 T M1 19 Windows 95 FRSBRS - LB 525
P S R A 5 77 = BB kst e - BLSbENS - DVD IR
e B R IR B AR AR S - BB R O RGPS e e
1657 B - 2 MR B B e TR DURLTELA DVID T Hes: -
RS AR B L P LR B EAHES L
TR 9 » BT T IRA I S -

B it e B R ln > R EREIAE19964F /o S EL AR » B T H

17 1E 3004F A& % 75 T i R IRy~ B E 72 o £ 1996 47 T 57 755128 P /s 82 41 48k
( World Intellectual Property Organization, WIPQ ) #f#8 T Wi (& EZE0IELT>Y > E 5y

SVEVEERS » B B B 2 KIS - B T WIPOZ{EHE(%%J, (WIPO Copyright
Treaty » WCT) » Bl WIPOZZ 5 K #% 5 ){6:4Y ; (WIPO Performances and Phonograms
Treaty » WPPT) o G4 » WIPOZ R H i B[ _L BRI LATLIEN TR G 2
B NBUAZEREY » B LIEE B AT 1998 fl e Sl T EFEEMAE » IF

1 17 U.S.C. §102 (2006).

22 Hormann, supra note 45, at 1349-50.

3 Copyright Act of 1976, Pub. L. No. 94-553, 90 Stat. 2541 (1976) (current version at 17 U.S.C.
§102 (2006)).

24 pamela Samuelson et al., The Copyright Principles Project: Directions for Reform, 25
BERKELEY TECH. L.J. 1, 2 (2010).

5 Aaron Freedman, The DMCA: 10 Years of the Good, Bad, and Ugly, MacUser, available at :
http://www.macuser.com/legal/the_dmca 10 _years of the good.php (last visited Dec. 15, 2010).

2% peter S. Menell, In Search of Copyright's Lost Ark: Interpreting the Right to Distribute in the
Internet Age, 59 JOURNAL OF THE COPYRIGHT SOCIETY OF THE USA 1, 2 (2011).

7 What is WIPO?, World Intellectual Property Organization, available at:
http://www.wipo.-int/about-wipo/en/what_is_wipo.html (last visited Dec. 16, 2010).
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A ERREFREERR R T -

AT S5 B B & G I F 2 2R3 FRWC TR WPPT Y R 49 25 il E S i T e ERE A
Z o MEEHEMIA—EE NI FUE - BT TEFEEFREAZE Title 190 1
[ ¥R (anti-circumvention) - [EEZ(ERE A S EDTE (REZ TFRERTRIEETE 5
ACAEEL TR EREAZE Title R A\ 224K (safe harbor provision) - [
(REEAanL IR TS ER(E% (Online Service Providers - OSPs*®) 15Dl E o

6.1.1.2 Zra#igi > By

TE27 4 B Racman 2 il B RIS A B =4 ( contributory infringement )
PLR AR RE (vicarious infringement ) ZHTE4ERE ISR HER 2720k » IR R 4ERE
ARt B = RE 1T KRy 4 (intermediaries) - HEG&ESTH - SR
o A B ME B ERIEE SIS 25, - RE il B N Aiksh 2 B
o SR R8s B RE Z T R EE LT ERE E R T At I E DL
BT RIRHY (= R b It = % B8 5 2 ) B (o TAE A SR A 25 2 B A PRkl
EAEEE L ERSRIERIEIEE » BIE 1 &8RNy - B ER
i AR RS (ER .

LRV 2 3G A F] CHIERZAE ~ IfRAF]) BLiEEs 522 [ 1 AI4Ers
™0 B B R L THE B (A 2 > S B RIS ST e 5 > |
0 MMERMEEIRE A RIEERE - S (EHEARY O I S NE S 2 2R
b > FERIFHRE S ~ A 2 T - RS HIET AR Z AR R RS R (PR A 2 IR

=
N

A ERTE RS - S B S B AR, - A1 HER e 2 s S 4

248 Ir BRI ETS DL R E2sR st s 0 » OSPs (Online Service Providers ) LR ISPs ( Internet Service
Providers) JEFH N BENVHHEIE 7y » HIFE G HY - —(EISPE SR AME N SR 4Eps i
FMRCR LB —4HIPALE  —{EOSPHH E ek (E A #aE FI48rs IR YRS AR » AT
TSR 2 TR < RRIIBSTE R E 407 > IR Rt 2481 0 5] B /& 3 S OSPSELISPS R & 2 F 1
See Musetta Durkee, The Truth Can Catch the Lie: The Flawed Understanding of Online Spaces in In RE:
Anonymous Online Speakers, 26 BERKELEY TECH. L.J. 773, 773 (2011).

9 See Eugene C. Kim, supra note 37, at 153-54.H$25(#FReligious Tech. Ctr. v. Netcom
On-Line Commc'n Servs., Inc., 907 F. Supp. 1361, 1369 n.12 (N.D. Cal. 1995). F1E[I75 F =B HE D
7| Efggﬁ EIRAR GRS A BT B EEEE -

Peter S. Menell, supra note 246.
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BIR S IR L E B E AT (T - R SIS M mEES  HEgHE
TEAt— (BRI KR - DAERERS ARSI L& 1S DLERE TR - MR RlEHEZ
EREEHMAEESEEE B0 AR B N AR LU R BB R
B AP MR EE o Er SRR A SRR MM MR SR EI4ERE 2 » BT
A EBPURERER L GHEIRE L EFHEA - e RIUER WS &
B SR BG IR THY 2 2B R N EE (ERE A BT 8 2 AR TETEA S H LAARE H
CEEEZ TORATR T MR — R AT R FE S ™ - &
It B ARl E R 22 R BIR E BT 58 2 N R e E (FREFERT HAY
JRRIEEREA A IR EE R ARRIERE - B2 2R G2 s S A
FEASY R o Rl BRI FE(ETERE Y BT BREIE T EREAM S E o &
EAVELBIREENS 20 (IR IR SRR S A - e
B TEEE R A R L 2B I S B PRIESEES I sie ft s e N =R
EAVEITIE » MLFEIRr & TEIEREN B E B FREA ISR > 15 S TP T (E A MRy
HAHE -

6.1.1.3 S F RN IR HLHE > 2t ik
6.1.13.1 FitiEts

AR LIZER] Viacom Int’l, Inc. v. YouTube, Inc —2Z& 500, » SEEN[EFZE 5 iy
AT R, - BRI R s 2 R E S R IRt & B B e 5 - A
A MEBEREAEREA$512(c) 2 57 AR Hpife 24851231 Z 4355w =2 ©

B & 5 B 28512(C) 2 224 s 0 T S py o WA R 17285 121) 2 AT
REAHE » threE D ERARE T - 51200 BT - (1) HITEHEES
¢/ (in appropriate circumstances ) "<} /88 8 (hie > i P =R B i A4 IR 2
AR TS ECSE » W H & 1T (reasonably implemented ) B3 %1 2L 247 S48 RE = F il

51 peter S. Menell, Intellectual Property Issues: Assessing the DMCA Safe Harbors: The Good, the
Bad, and the Ugly, Media Institute, available at:
http://www.media-institute.org/new_site/IP1/2010/090110.php (last visited Sep. 14, 2010).

2 5. Rep. No. 105-190, at 8 (1998).

See Hormann, supra note 45, at 1369.
Id. at 1373.

2 Brandon Brown, Fortifying the Safe Harbors: Reevaluating the DMCA in a Web 2.0 World, 23

BERKELEY TECH. L.J. 437, 438 (2008).
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MREFTA AN (2) EFNANRE B Ayt " RS i (standard technical
measures ) *° o [ bl Pl (R E EYIRI R R R i — TR, > %
IR E VR N LRSI S PR LB BRI ~ A ~ B - S THE SRR P
FrfstiZ Bz —HERMmES - EMASREHE - SEE 2 HP NI - I E
A i AR IR R (7 B AR B ol L 2 R A > BE™ - A
w0k DA B RIAVRAT K ARER > 7% B2 YouTube 52 7 A A 22 O
sl PRIEAE R AR PR FE e 45 1 AR AT » oM 7T LASEAE YouTube f5F
GIERE A4t TR G | (standard technical measures ) 2 SR o g4I »
Bt [ _Earas — a2 RS Viacom Int’ |, Inc. v. YouTube, Inc —ZEHFJREE »
YouTube FrERHUAY Magic Power & EHEGIE G RF & TREERIEHE T | > Viacom fRA
A Fse6H] > YouTube i H1E1FHY Magic Power Z# R T & 2858 B A A 75 8512(1)
Z 1B -

#8512(1)55 1 IR U EN B TS T o I AR N RR
HAFRL BT ° 7E55EH Corbis v. Amazon Sg e » FAPGE B2 & RIS » 0
JAZA TR E S EReT - B sk e A B - (e (FEA Z
RfERSR T AR MR G PR et E R S IRl B sy H A
et A B TRAE 2 (AT R e

FolEEm s - DR ERIESTE B S FEAR - DU IR T2 (&
EARE AN S Bl - SR G Ay ERE T (e E A

%6 17 U.S.C §512(i)(1) (2010).
(i) Conditions for Eligibility. -
(1) Accommodation of technology. - The limitations on liability established by this section shall apply to
a service provider only if the service provider -
(A) has adopted and reasonably implemented, and informs subscribers and account holders of the service
provider's system or network of, a policy that provides for the termination in appropriate circumstances of
subscribers and account holders of the service provider's system or network who are repeat infringers; and
(B) accommodates and does not interfere with standard technical measures.

%717 U.S.C §512(i)(2) Definition. —
As used in this subsection, the term "standard technical measures™ means technical measures that are used
by copyright owners to identify or protect copyrighted works and —
(A) have been developed pursuant to a broad consensus of copyright owners and service providers in an
open, fair, voluntary, multi-industry standards process;
(B) are available to any person on reasonable and nondiscriminatory terms; and
(C) do not impose substantial costs on service providers or substantial burdens on their systems or
networks.

28 jason C. Breen, supra note 34, at 165.

% Corbis Corp. v. Amazon.com, 351 F.Supp.2d 1090, 1102 (W.D. Wash., 2004).
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S > AR EEET & T AEE{T (reasonably implemented) Z#HE o B
41 Ellison v. Robertson —Z<H » America Online » B[] AOL » [RIA 5 o4 T R Sa it & A1l
[ OB AT 2 BT E b EL7E B (T R A E BT L4k
AR BURIG > WA R BRI AR AL - SMar s B EAYHE - E(E5T%
RS o I R R A - PEE AOL A NELZ 3834 - BUEEABGEE AOL AFF
& TEERETT | 2B o 24 4E Inre: Aimster —Z2Hh > (R B4 Aimster £RHY
ThnER e R A Bk - G H CESA SRR T M AR - IR
T £r8512(1) 2 #E T2 Pl e ™™ -

e TEESER, BT ST ) WE A2 S F&E - fik Corbis v. Amazon —
Z7 RfR - fEE A A SR R s iR it A B R B 2 A = T By
ZERE NSRRI et & T EEFP , 1 T ) MR
B4rE§512(1) B8512(c) 2 8 FH I AE -

ZAIM > 41t Corbis v. Amazon Z SRS BT 4as s Te 0t a el i A Bad
Hagnh WS T EFEE(FRARZ 2B Mg IR A HfiE T 3
TR AR BN R 4 pE AR s PR B DN R G SR TTAE - BOR EE e n 2 B
1 > BOERE S R RET RETTIEE e - HAVEE | S B R AIE
1T B P O] HEZE AR (9 1% 51%%% « | 4F Perfect 10, Inc. v. Cybernet — 221 5 gk8512(i)&5—
THEK FR R PR R IR 2 S SRR ERAEPS G A R R 1Y ~ Bo=ny B
HiRIERRE T A5 » o sa HAEEE IRt JIR A » 4l R4 1k
{H FH 5 MRS » 4as0ERFT S T GE T, 2 E AR #EH8512(1) - HiA
et Ry 2/ VR R8s i s e (- AE S BB 2= BT ~ S
SRR BT - SR TR 5 A I -

[ A S 27 57102545 Viacom Int’ 1, Inc. v. YouTube, Inc —ZE > 22 (&R
F| YouTube HERHEUBRFEHY—ZER. (one strike ) B¢ 1FRS Z BER - BIEZ AR
BB WA EAEE R B SCE BB R AE /NN R

2% Ellison v. Robertson, 357 F.3d 1072, 1080 (9th Cir. 2004).
?%1 |n re: Aimster Copyright Litigation, 252 F. Supp. 2d 634, 659 (N.D. IIl. 2002).
See Corbis Corp. v. Amazon.com, 351 F.Supp.2d 1090, 1101 (W.D. Wash., 2004). See also S. REP.
105-190, at 52.
283 perfect 10, Inc. v. Cybernet, 213 F.Supp.2d 1146, 1177 (C.D.Cal. 2002).
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WA RE 2 I - % sz (B RES » MR & IR 2 R EEERR 2
FORP o AR RS T AT T ) 2 AEkE > SRS HEER - Bt > BAmEei A
Bt YouTube ZEURIME @ B2EME " &H{T ) AANE > REHELFHETEZ
BER-rofEfE  @ur A gSE T 2850 ME0sE - R E AT LUK
BEAMZITAHFEREGBIRGE - SR — G 'R 1L - Z B EE
AR AT LLUZE i A EE L IRR I AU - S L2 B E A AR
& T T ) 2 FIRET - 2RI > ASGR BT YouTube  BUSREE (VTS T &
(T ) 2B - B T EE S RREE R L @B R iR st T 48
[EHE 2 BREE TR EFEE R WEEERES SR EELIRS
ZEEAE - 2R MEREE YouTube $j70(E— T 4Ep& A S RIZRERNAS (AR~ &3
P - fin_k Corbis Corp. v. Amazon.com —Z< 2 LR » 505y "EEEIZHE | WOREAMEE
T 1T MERR U SRR SRt - BhiE BT o SIS By A S Ul ZE ] Viacom
Int" 1, Inc. v. YouTube, Inc —2Z=5 YouTube {5F& " &Ht{T |~ f24E 175 8512(i)
ARG

6.1.1.3.2 274 (R

e BT - Yt R PR R A E AL L A & 20K MR &R AL

R Zsreddig (Information Residing on Systems or Networks at Direction of Users )
Z R BV 5R8512(C) X R IR » SRS TEMEA8512(c)(1) 2 B E A T -
(1) M0gF " ERAIRE ) £H BB R SedE@rg B2 B R E R SR R
15 (2) E BRI T BRI ) 2 o R RSB S E s

**% Viiacom v. Youtube, 718 F.Supp.2d 514, 527 (S.D:N:Y.2010).

R > ABEE 200 H 99 ¢

208 Ay ZE45] Viacom Int” 1, Inc. v. YouTube, Inc —2Z=H1 > YouTube BI{E4% 1| {8 & IESE > [
o ARSI A L RRE R - T B E R £ §512()) Z #L7E  See Philip Mazoki, Viacom
International, Inc. v. YouTube, Inc. and thefailings of the southern district court of new york, 30 TEMP. J.
Scl. TECH. & ENvTL. L. 275, 306 (2011).

27 =g David NimmerZ /R R TS~ &1 > I RN #9542 - See David Nimmer, Repeat
Infringers, 52 J. COPYRIGHT SOC’Y 167 (2005); See also Mark A. Lemley & R. Anthony Reese, A
Quick and Inexpensive System for Resolving Peer-to-Peer Copyright Disputes, 23 CARDOZO ARTS &
ENT. L.J. 1 (2005).

20 B YRR E BT IS o S ORENRESTTRE iR Sr 0 E113 (2002) -

% HRIRALHET (redflag) ZHE » FHEER T 26250 - HESHGR » ARy BE
BB B (RHET RS IS TR B R ARAL RS - B2 Rl 20 [ TR E R
BRI R OREAE - S 2 HET R EEE S HN G 2 B = NRHHE - HERIR 8 2 %2
B - See H.R. Rep. No. 105-551, pt. 2, at 53 (1998).
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(3) EHIEEERILMETETY - RITRERAVRS PRz S & st ol Bg 1B W% B Sl i Rl i
i (4) EiRBieftE AN EE IR EEF 2B T WREREERE
SEBIHUEHIE FAI 5 (5) ENFFaAEBmmEe: BEFEREAS12(0)(3)) ~
EIRIEZEFEA > PIRA AR PR SR Ry R e R RS S Z JRINAY &R -
AT W 5= CAAVEOE 3 phi=ad

s batss (1) ZoE TEEAE ) 28 NS REANTE > B LIREESE
B > BLUEBE L G L EERE A& 17 U.S.C 8512(c)(3)(A)ME < A1 (notice) -
PRENERR N RSP B T E AR 5 - Corbis Corp. v. Amazon.com —Z&
HoREl o T EEARR ) AT I EE AR 4 A G IS TR
AEREH - FHEMHERETHEEFEANZZENE > e 2 > WVAEHEE 2R
SBHH - A HEERARER " -

s ES L ST L S Ea N R N R
SN PEIITRS - B3 TR B R L R - B R IEE A

270 17 U.S.C §512(c)(3). Elements of notification. -
(A) To be effective under this subsection, a notification of claimed infringement must be a written
communication provided to the designated agent of a service provider that includes substantially the
following: (i) A physical or electronic signature of a person authorized to act on behalf of the owner of an
exclusive right that is allegedly infringed. (ii) Identification of the copyrighted work claimed to have
been infringed, or, if multiple copyrighted works at a single online site are covered by a single
notification, a representative list of such works at that site. (iii) Identification of the material that is
claimed to be infringing or to be the subject of infringing activity and that is to be removed or access to
which is to be disabled, and information reasonably sufficient to permit the service provider to locate the
material. (iv) Information reasonably sufficient to permit the service provider to contact the complaining
party, such as an address, telephone number, and, if available, an electronic mail address at which the
complaining party may be contacted. (v) A statement that the complaining party has a good faith belief
that use of the material in the manner complained.of is not authorized by the copyright owner, its agent,
or the law. (vi) A statement that the information in the notification is accurate, and under penalty of
perjury, that the complaining party is authorized to act on behalf of the owner of an exclusive right that is
allegedly infringed.

21 17 U.S.C §512(c)(1) (2010). -
(A)(i) does not have actual knowledge that the material or an activity using the material on the system or
network is infringing; (ii) in the absence of such actual knowledge, is not aware of facts or circumstances
from which infringing activity is apparent; or (iii) upon obtaining such knowledge or awareness, acts
expeditiously to remove, or disable access to, the material;
(B) does not receive a financial benefit directly attributable to the infringing activity, in a case in which
the service provider has the right and ability to control such activity; and
(C) upon notification of claimed infringement as described in paragraph (3), responds expeditiously to
remove, or disable access to, the material that is claimed to be infringing or to be the subject of infringing
activity.

%2 Corbis Corp. v. Amazon.com, 351 F.Supp.2d 1090, 1107 (W.D. Wash., 2004).

3 |1d. at 1107-08.
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PP - BRLITERE ARG " RS HEEEHHE BEEIE
By BT b HREIRTEE TALBEESR ) (red flag) 2 BT o ATBTESRE MR
EZEAT S HHEEEH#AL TR A 0ZER] Viacom Int” |, Inc. v. YouTube, Inc
— X ZEEL > BORSGRIY T 6.2 Hr BUER KR ERE T < -

B et T iRsiR it E AR B I BRI SR Y |
st AR AR 2 TR A R IE 2 B AL AE Hendrickson v. eBay — 28 RIBRHUH Ko 8%
PRI BUARS™  ES T EE R B TS (R AR e b e
FEFH DARH PB4 B2 Ak 745 P2 (13 B L it » HA SR s 122 5 C g > 1T R R 2
B Z JRESEYC - AR B IS TR G LUMER 28 1 > & e sk He 4 s
HRAER S 2B PET Ay > BIR0E R A RE I BARE 11 A PRl & E) - KW - 171
Perfect 10, Inc. v. Cybernet — & FIFEREE By Bt SaeR e R » JERe sl i 54
& A S PR AL B 8 R 2 B GE T R ~ R IR E A A R s T - Bl
e TR A R N A AL S EE 2 B o B REATH S
ZHETT o [EBASE 5 yZE] Viacom Int” I, Inc. v. YouTube, Inc —ZE5 > #f5Es7
£y YouTube 2R THIZR | - teE S i enfra | Bt E7A erlsiaE /151
I EEE B | LB (HEE KRR HER > sl SRR AN ELAE
FIEPEHINE % B S S RIS S0 T - SAEmER Ry " AR e & A AR B AE
EPHIEEIRE 2 1BY | RIS REEEEEEY 2 R - Biit
MS » AR A m E4ll Hendrickson v. eBay —2< 7 i #) FEIRIESF Er ~ SRR

K Wt T REPC R SIS 7 _EA 5 0 B4y » < Costar Group Inc.
v. Loopnet, Inc.—2&-p#’® , BRERmHG & < HUSHARE ERRS 2 1ot - SARe1ES (g >
TEME > SRR AIRME B2 (RS AR RS B E 2 ERAES > Bt
a " RERREEEERS E D ) MSEAZ 2B - 280 55—
Perfect 10, Inc. v. Cybernet —2€ch®’® » HCEREY T AR Ry BB > JIBTREAE » IR R

7% H.R.Rep. No. 105-551, pt. 2, at 57.

Hendrickson v. eBay, 165 F.Supp.2d 1082, 1093 (C.D. Cal. 2001).
House Report 105-796, at 73 (Oct. 8, 1998).

Perfect 10, Inc. v. Cybernet, 213 F.Supp.2d 1146, 1181 (C.D.Cal. 2002).
Costar Group Inc. v. Loopnet, Inc., 164 F.Supp.2d 688 (D.Md.2001).
Perfect 10, Inc. v. Cybernet, 213 F.Supp.2d 1146, 1181 (C.D.Cal. 2002).
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Ko R0E Ry R R BB HUS T E F A o AR R ARZE w2 Cybernet HYRAE A
w AR E T EAEHE « HEMERS - {rhiaE s ER s FlmHEiks -
i b o [mF)IAS 2 U0 ZERE] Viacom Int' |, Inc. v. YouTube, Inc —Z250 » 55 — 3K
EBERLE AR - BT AR T A e DUR RIS R A R R B
Bl E - EAWHUAYESRIF B A G (S A s e it B AR R - BRIEEM
P ARG IR A IR Y F B EA AN IR B RENVE E | - I—HETDFPReREET Costar
Group Inc. v. Loopnet, Inc.—Z<Ht » Fi& 2 BUSHA EE A 2 e - ASOINE [E
— B R EH T EFEE AR L & B e AR s e it = R D E 2
B o LR o T B B CHE{R . Cvicarious lability ) = Bf{% » ASRA 6.3.3
Z BBy P B

6.1.2 REZHIE

W EREZ L EL AR EFYSE 90 2 7 HfrsCZ 40 < (1) B
HHEEETRAAE « () REHEEHEZEETRIERM ZE EM - (3) &
EFREABEL T NN E A A (e 1T Rz o ILRIBEREN (R AR A
% AR 7 ST EER ©

e BEH Bt BEPRRE » I alRASS 90 (k2 4 dUBE > 717
FBZR (1) DS~ Bl > B BN ARG M 770 BEisE(EE
ANZEHEEAE T (E T SN Ei (R Sl ke Praitiite WA R AT
2 PreE TR b (2) BASZROS B - B e AR AiD20 SR =S

=RAAEREFS S B L2 SRS ZE 2(3) A EHWUBHIL T2
R IR o (4) SFHE N\ SEhE \ ER Bt ReG & (R BB R i 2 3 I %
sk S PREE R PE N > AE B RRH 1l WS i R B ST Z

6.1.3 tEE R IEEAHH

A EALESCE A 2 o e DU - REIE (EREEARIRY T R &R IR
fEfitE ) ZRCRBAHEIRN R ZE - P EEREAS 90 iR 7 Z R e B
§512(c) Z AEMHE + {ERERTHRZEMF ZE Sy > FREFETFREESS 90 fiRz 4 e HIEESE
E§512(1) 2 H AT AR » H i BRI = GRUT Tl
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6.1.3.1 =#R{EH

HAER B S | AFHEUEBZRREE T =IR0ER ) 2 EOR=ERE U
B IE GRS 2 BOK - MR EABUARIRY S - —IRAECEEABEELRZEY
EEES S R —BET o BRI - FREEERE A AR R iR A BT
o REEEHEEZE -

6.1.3.2 3 F PSR T

TAERY IR i FH B sl RS B = A4 T 0 1T SR A R
il (Eﬂﬁ FIRAER TG e RS fER ARG et 2 B2 FE T 2
i HAEIIRERIRBIR L& E 2 2 B - siIRSOGRINE » AR Rk EIE S
[ B i AR RS PR I A5 1 S 28 M SR RRE H MR = - B R E
FEE % AT 7875 e AP SR ES512(1)(2) 2 ZoK - BAIASIEAC ISP SRE#ES 2 &
1~ SRt N et SEFE N 2500 . tats ARy S S EE
TEE BB e sk & L RIS i HAAEEIE T E R (2 A R0
IRAHEsRAIRT & (1) E{ERE A E P (et B (A i P e e PRe R o+ e T
drsiiefts - B (2) ABGEREEs s fe s~ S HE S g - HEhF - BRIk
Tt EAIERL ST

St LA Pl 505y » AER GRSl TP it % R (R \ =i
ps - E(ERE AR EELA SES TS EAmE £ & HEAENE > 411t
Foa ISR AR PR # AT A S A A A R A e I o B AT RE S B A K

® EBEEEZEGRE HADOP JE T EIRIGHK  EE 0 BT RSAHIEEME
http://gcis.nat.gov tw/eclaw/hotnews_View.asp?sno= OP%5DOkV&FromASP hotnews.asp&NewsType=
2 (xRS - 201142 1 H 12 H) - Bt s OGS TABREAZ B 1L 2009 £ 6 H
10 HE® > 5 H 13 HEEg @B EZERE AL i = TET@%“\ EE > RAHNREZERZITRA
Ergy > AETEE PR E SR EFEERUL - Wﬁﬁu”ﬂﬁ“‘ /zﬁﬁm?iﬁiﬁ“?%;r i o ft—EEE
IR 1789 AR ( AEFIANEFER]E =) (Declaration of the Rights of Man and of the Citizen)
69 R NEE 11 A RIS 2 HEE Bl R 2 B HRERE - CHEES H AMTEVIAES
PEFEE R RAVIRER - (TEORRIE R AEES  BRERE LR (AERAREFES) EPEE’E
HUER R R - 52 BEEE %1’?%%%@%&%‘%&% CERRFIRRE A amiE
= TE T E 3 E & A HP, 44 I
http://www.copyrightnote.org/eclgna/clgna.php?op=showcontent&id=9&p=4 (& BLREIIFRT © 2011
F12H10H) -

#oEE o BB 33 H 22

77


http://gcis.nat.gov.tw/eclaw/hotnews_View.asp?sno=OP%5DOkV&FromASP=hotnews.asp&NewsType=2
http://gcis.nat.gov.tw/eclaw/hotnews_View.asp?sno=OP%5DOkV&FromASP=hotnews.asp&NewsType=2
http://www.copyrightnote.org/eclqna/clqna.php?op=showcontent&id=9&p=4

B4y ST R R 2 2 s A

BEAN - RERIREDERR T OReEREE , B T B A PR R, PTAS B2
=E o Him g e AlE RS iR At 2 SO - (2B R R ERE AR #EHY
RHE MR o AR EEE © (1) REPRESSH LR
NEENEEEERENARE  (2) I SLEERH RER /T & 224 ~ 370
AEA ISP &EHETH 5 (3) 2ASEEDE Z MHRIFE - WA - 4 —iE "R
BRI |, (standard technical measures) o ELIASER By » IIETES 2 NHE B
FHIE]

6.1.3.3 IR EHEBE AT

H= glksssE & LD WEVERRELL T RIS B - 1M 2EHY
o AUELL TEIEAS |8 T RS AR RIS SEE S | RARSCF -
BEARRZ S 18 BB Rl o 1 PT g 4t ol e T AIRREE - H A0SR EL
FRAZRER » & E ISP &l AR S HEIEIIRZEHIE % > ELI1MI & RS s f2
BN Rz SR AHEE - SIOAT IR s AdEhs iz T 5 TaEE
HR IR e ST M L AN N =] > e e 1 S T RE B S B (A
P 2 G > (b o I DRIE DRI - Fame et nl (L Rk (4B
AR PR (R o R R B A ). BbA kRl E LA | PIETRE™ - &
R R RS A R TR LR R SRR R ESE
TR 53 T Tk NG T I ™ 5 s R T RS P MR IR s R i & i 5 > o]
fE > BUEMLE D I ESARFIE IS ERAA Z T - QI S A B AT

R - FTHEEE 141 0 1 488 ¢

R BRI EE RS AR AR IS IR RE R (E R I Wb s T hIEI 48
EEE > 55 11> H 270 (2010) -

284 See Edward Lee, Rules and Standards for Cyberspace, 77 NOTRE DAME L. REv. 1275, 1314-16
(2002); See also Gideon Parchomovsky & Kevin A. Goldman, Fair Use Harbors, 93 VA. L. REv. 1483,
1502-03, 1510-11 (2007).

A - e 120 H 42

0 EEROENRR IR ISP REAEEH MM EINE QA > BN EEBEN
http://www.tipo.gov.tw/ch/ArtHtm| Show.aspx?ID=26ffbf77-a849-479d-acf7-a47f06ecdb9f&path=3334

(FEcfeBhRFE - 20111 H 10 H) - fEZME T (Q2) AUERBATEH, » —H ISP #E A4S
A 0 R TIsP B TECE, REZER > BIMERSERETS - WRAEEZER  BRTISC - |
Ry ISP ERAAFFENEE LB T ARG ) HE - BEHEREAIUI NSRS - BRI BEE T
ZERH » A[ESE
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http://www.tipo.gov.tw/ch/ArtHtml_Show.aspx?ID=26ffbf77-a849-479d-acf7-a47f06ecdb9f&path=3334

it T ERALE R R A L T - S  MERS IR A AR AR RE S L -
LB R & 20 2RI Z SRR > 150 &/ BT & (o it fle 155 2 (" Jee P
B > BERIARIERREAST > Al AR B A R SR N B R A AR
BRE B F Ryl -

6.2 ALHEER

G LA 6.1.3.3 28755 » (S LASSIR R E(FHEA S 90 iR 7 TPRHAY
TR ) B 2 BUE - MBI SEBIAIN S SC I SR R IS - M - AR EH
7 ~ BRI SR BRILAZ H HY MRS B (D[R] S5 B AS512(c) 2 ME
—f% > DL T BRI, B T S A R EEE ST W (F AR
s TR g R FUERE - S 0 BE—RE fERE . EEIEARRNER
R B & ARE SIS T S LI - BIOE TG, EfEEmEE
FERR R 7 ZREMBIR RIS (L LRI 5 Sz A FFa Eal it
SURE o RITERE EEL PRI | o S PUB R (FREASE 90 e 7 ZHE - 4
&l s i A S R R RS RS (E

T R AR BUAR LA SR - 28T AT B RS AR [E]
HIE L A E G HE " BRI ERER B, A R 2 EEE
MREAR R EESEERERIERI D - JEE S 5 RS2k —1ErY
FTRATYT B ERES i - (i E FLIEMEZ 0 - B 55— - ZBEAREEHY]
HINVEF RGP ) AlBE A 2 Sada o B R s RIS & s s ie
HENTEH A E R Z RO L AT A INEE > FF B T A EENVEE
FEERSE B HE NN - MELEEL b SWEE LNFEE - RENEERE
ANERRRFEN - #EHfRH— B ER R s i E 2 RSB - S aT AR
RS SV EBRESEEI PURA RO - At —2 > SRIRA B HEER &GRSRt
GHIL TAATER % AIEEMHENS -

¥ OSRBERKEES M3 BEMEBE FEREEERBRERS ¢
http://jirs.judicial.gov.tw/Index.htm (/2 ELRIHFR] : 2011421 H 155%) -

2 REAASIHE DMCA Title 1| tP Y22 2 B R s P T IEOHL R AR > HEsm 4 R 1R
DMCA Z Title | ¥ js SRR B B HUE » B IEGERE S EZ a7 - RIERE 2 51
TTERATE R T BRI - B HOE R MRS LABARE(HHE - See Digital Millennium Copyright
Act of 1998, 17 U.S.C. § 1201(a)(1)(C) (2000).
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&b FEMCEEELIEES > HIRSBEE S I RIEHEAT - ALHERFETEA
HECE RS R TTARTZ PP E - B MR T BRI AR A T H AR
Folrir 2 BE » WIER Bt - B AASC B A T ADER | (LB oEm L - 5
AT EZFR -

6.2.1 EorEAE

AR b siEBUAR EREAZRSER M T EFEA7E  (actual knowledge )
—fRAE (4 R Bk A T AR AR IR TSR (L 5 T T 2EH RS
AR BEEEN o BIE - BUESAEENT TAEE R § (red flag) » JRZ &R T]
RE MR TR i s Ay e -

fefErEam LR E A HE R - 3R EERNER T HIAE ) R THHE 0 TR
Bl TERE - JEE S BEEN ) S8 PRI A EMERGERE AR 1ARRET Y
P2 By T el FR s e e i S FH B e » BUAMREERE BB SRR dgis s 12
L G e P = 7 Al s > MR iR A = (B R E A A G B L)
8§512(j)&E < =~ ZFIN L B s e it & 2 55 (EREE A Bl - & FATE - 49k
B A A E R EZ RE IR - S SRR » BIEE R A\ 2 2
SHEE Chigh level of proof) # o FEAF » JEAREEE A it AL EoREIREE 2
H—(EERREE IR MY 2 ABEHYRRE 2 B iR A S A R Bt &
& (clear pattern of deference toward the service providers ) %2 - 48E&& - EEF IR EEE
fLE g F 2 REE R AEE RIS ) - [FIRER T SR IR s T
fEE s - RS EEIFRTS BTN o bR 2R A ERE L
A E LR — S LS E NG IR fR s T SRR Y T EORHYIZRAL
{miE% , (an immense crimson banner) 2 $5 » ATHEZ A G kR — (HFRI4
FE SN IR S PR A A B S R N ETES S - IREI— (B AR Ay
NEEEHE - LLAER—UIIMNETEETE - Ram A IeFm B B2 FE AR AR iR
& AR RS R HAE ST -

289 Breen, supra note 34, at 164.
. UMG Recordings, Inc. v. Veoh Networks, Inc., 620 F.Supp2d 1081, 1108 (C.D.Cal.2008).
Lee, supra note 2, at 253-56.
%2 Hormann, supra note 45, at 1366.
2% Jane C. Ginsburg, Separating the Sony Sheep from the Grokster Goats: Reckoning the Future
Business Plans of Copyright-Dependent Technology Entrepreneurs, 50 ARiz. L. REv. 577, 596 (2008).
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6.2.2 Corbis Corp. v. Amazon.com.

AP R ERIL - AR SR R E B IR IR 4G T AL R Ry SR A i
> BB S BIRTEN S Corbis Corp. v. Amazon.com.—Z&£2% o AKZE > [F R —ib
g ZE 2 ZEFREN » AREHERA ZER ZFERSEERET » # HER
Amazon.com.gguhef > TRHE BIRETT Ry - )2l > JR &5k Amazon.com. /5 E #
REAMBEEZ AHEEERE -

FERE—ZEB T - JABE A& i 118512(C) % A (PR s /iy Amazon.com. B 5 »
IHEER Sy AEE P 25 Amazon.com.2Z B (summary judgment) - 75 HIERATHEE
TR 0 B R M AR (general awareness) dfef R TR ATRE SR HE -
R & B R ATRE M4 S %0 5 MRS o 1SR AR EL RS 1) ( specific
instances ) (SRE(T RAR A 5. o Al Em e SDIRETR 2 S 1 - e RE R L 2780k
KETRER » ARG bR R R T S8 (R SR G (o f i =l
A RARE SRR VR (i Al A e by BN 2 = AL TR
L Ea S E AR (specific instances ) 7 SEEHE(E -

6.2.3 Perfect 10 v. CC.Bill

AL T e 7 iR » INMESEA Corbis Corp. v. Amazon.com.—Z =
AE RS Perfect 10 v. CC.Bill —ZE AR EI4E 27 - FEE 22 (b » SRR
HEEHRESE » WA TR ER 2 (E sk » St CCBIll A FHR At
AL R LR AR © SR PRERT - ERE HTEZ B Perfect 10 2% A B F BT
e (AR A TR - R DA JF 5T Ry e P 2 48540 stolencelebritypics.com
g1 illegal.net %5 » B¢ MZAMERR [ 225 A RHE S HIIEER BEELET | Wit 2 4Euh
BRSO R A R E - fEIET » SEBFTE LKA - AN
(S S L (0 [ A DRI R 25 06 2 480 HL4EHEEN A% B T illegal | X Tstolen | {HFERK
NEEERAIRLGE T - BAAHIR AL B @S 2 F7K GRS BELE
KiEH RS > B CCBIll AR R ERIEEAT &M - EH ETREEEE

%% Corbis Corp. v. Amazon.com, Inc., 351 F. Supp. 2d 1090, 1108 (W.D. Wash. 2004).

Id. at 1109.

2% See ROBERT P. MERGES, PETER S. MENELL, & MARK A. LEMLEY, INTELLECTUAL PROPERTY IN
THE NEW TECHNOLOGICAL AGE 680 (5th ed. 2010).

297 Hassanabadi, supra note 38, at 418.
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P SR RERCATIRER - 5 2 » 7ABead Ky CC.BIll A F AN SR ZH1E 2 A7 % Ak
Z B 7 BRI AE - BRIV — 5 L& DI E (E RN - Ik 2 s EFEIA
B E RIS G P EZ T = NAENER™ - i TesEE
TEREEZRFTRE 2 T EFIHUT 5 (notice-takedown ) %71 - TAFHIBREEE &
VEREIZHELT By E{F (burden of policing copyright infringement ) ##4 T Z{ERE A >
M2 FE4EEs sl PRSI & & L - ILSh - Perfect 10 v. CC.BIll —Z&riERE 58
S T EFEEFRE AR 2R RS L e R A ik s et & 2 B
{SAEFE(T (vicarious infringement) **° » GRIL 38 (HUE B H IR BRI (T
ZAJRE » RSB R SR B e e L e T Sk 0 LEED 0 A SRR T — &N A
& WHRERBEREIUIT S -

6.2.4 UMG Recordings, Inc. v. Veoh Networks

RZEER s B FH T AREEREL T CCBIll—% > Rfig » 5055 Rt B =N E 2
#e5Veoh NetworksF & BT EFEE(FHEAR L LR SRR -
LS SEIRRAIRZ T » A AUMG RecordingsFiife ! ZsgHg i A< it %
sa 1 Veoh Networks SEIRRIB LTI - iEGRIARENRY] - (LI ER TR
BREEZEE - L2l ZEE ARSI HER E TSR A A EIE
SRS FAE 1B AR a5RAE DICS Chosting ) 2 28 &5 4 s (50

TERE A ZR T ek ey L amAIHUT | MR 2% e 5941 - BALIE R 2 55y
2Rl FsUMG. Recordings) & A 2| FF &4 E R8I 2 =P I — fHCC . Bill— 2y
BT = AR AR A Bt P R R e F2 L ] - UMG
Recordings -5 Veoh NetworksZ BIli LA - Jg& B & A A 2 S S8 A — R Al
& (general awareness ) » JAGETR Rt (B0 EEAT 5 72 DAFFFRS512(C) 22 4 AR iRk < 7
H o a2 WA R UREREAIEEZE R 2N RATEEE A% (general
awareness ) Z{EIZHAIREIZ ACALIETR - K& B8 TEFZFREAZE L2k

98 g e F R E A Perfect 10 v. CC.BIll—Z8 2 A7 WL » #EaTIth 22 4Rl B B RS e > 40k
LI A FRIREGAE 2 B - #EEER0 5 > ERVARE 2 smBhBH BT A HWA Pt > 2R FE
EEHEFH 5[ H 2 House Report 2 51] © SZ5- Bl hi (pirate) ~ 7% (bootleg) B3 —ELfH{AHY
FHREIRALEHE [ > ZBHEEESRERY - See Liliana Chang, The Red Flag Test for Apparent Knowledge
Under the DMCA 8512(c) Safe Harbors, 28 CARDOZzO ARTS & ENT. L.J. 195, 209 (2010).

2% perfect 10, Inc. v. CCBill LLC, 488 F.3d 1102, 1118 (9th Cir. 2007).

% UMG Recordings, Inc. v. Veoh Networks, Inc., 665 F. Supp. 2d 1099, 1108-09 (C.D. Cal. 2009).
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K2 LA E Y R A E A BB T S DA R R e g e DA e ER MR

( facilitating the robust development and world-wide expansion of electro -nic
commerce and communications ... in the digital age.) | 1= - 42 > FHana s
DI AT LUE AL E R AR ZE T A AR 5y 2 5 TR LIRS Z AL E R
T T E S PR AR e B IR -

6.2.5 A HMEZE R - Viacom Int’l, Inc. v. YouTube, Inc

Bef% o [B1F) Bt 4.2 Viacomdnt” |, Inc. v. YouTube, Inc —Z& 35 B EE — 3%
b RLAE > BI1E-E 4 A BREURT Corbis Corp. v. Amazon.com. ~ Perfect 10 v. CC.Bill
LIK UMG Recordings, Inc. v. Veoh Networks 522 HdH[E 7 HfE - TR > 41
TEETRENRE SO s & IR R 0L B 2 S ] 2 B IRk - S RY4EsR
e E S AR S h e Bl R AV AR S SR B TR Ry - ARt &EL 1 447
(S =& 47 ~ T rsT%E (screenshot) BHIUSHE - St A& iRk " B8, =
tE . HALBEIERFErEL . ZSTREEERINGEEHZARE » EhaHEAGE
HrE B HIER S E RS S FE RS IR Bt & F 2+ HEESRA s St (IR %
REBERFEE S HEEREN - SEEHRYUEEE N2 A EEY: - NS
B IR PR B Bl S5 e T - il S < > YouTube FRACA A RERME ([E 7] (58
ME FEZ2 R &G A G HEEMNSGESBIAE - A HEFYZ &RV ER
RAS AL S 3R (E4E0E £ - SRR S AR et 15 Ll hEam™ -
GBS 22 BEI0E BV R T8 b e A e T En e mamE™ > &
T2 REMERREEN - I NMETE LB EZ B R EB A
BB OB LS Ll s 2R MR | S AR Ry TS TR A
AR IR B R AL S R ZE R R At o B R AR SRR (TEBhise
Z N 4Es iR BRI E R TR AR AU AT A mE FEANE - 50 A0
WERSRERE . NE - 2GR EIA 2R S P EEE SRR STT)

*1 UMG Recordings, Inc. v. Veoh Networks, Inc., 665 F. Supp. 2d 1099, 1111 (C.D. Cal. 2009). (citing

S. Rep. No. 105-190, at 1-2 (1998)); See H.R. Rep. No. 105-551, pt. 2, at 21 (1998).

2 |d. at 1110.
Lee, supra note 2, at 258-59.
Jonathan Band & Matthew Schruers, Safe Harbors Against the Liability Hurricane: The
Communications Decency Act and the Digital Millennium Copyright Act, 20 CARDOZO ARTS & ENT. L.J. 295,
315-16 (2002).
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O AHEEORAE ERSEIRIE ERt OB E AR E R R o TRAIER IR
A —(ERER AL E R - IEieE H AT B A AR B B A e i 2 7 ) -

6.3 ZEeHRUARTIREHE >

6.3.1 FIERHERS

[ A B  SE AN I F B 3 25 B R 8 1) e S A R VA TR el 2 - 1
TG HEE S SERT B G S AN EREPTIE ZHIBE - ARIMAEA [E] 2 B 2R
B B AE R RGEARE 2] > HAETERAE S 22 5 - B T A O AR
S S A BN A SR B B A el A = R B (2 2 B
Fo TSI A B mhmate - P2 RS o SR F A e Bl DA KR ER < = fE M R
BTN < (1) (REZHES (T (vicarious libility) J&E i & AE(E (doctrine of
respondent superior ) > JREIfEH AR 2B N2 TTRE R - REERETALEH
Shapiro, Bernstein & Co.v..H.L. Green Co.——Z=f ¢ E ok » H 3 7 S A ef
—ANEREEHEREE AT - BZSE = A ANZEREETZE N - (2)
EEEEMEE (T (contributory liability) - MEEE(T (enterprise liability) 25
A 30T R ) S R N (EAE | HIIEEFH Gershwin Publ'g Co. v. Columbia Artists
Mgmt., Inc.—ZEfT gt - HER R 5= 73 5 E IRIBC R 5 1 BB = e S E) - DA
FAR#Zas A EEER - (3) BUEEAS = (intentional inducement ) FIlZ#T
Ay Metro-Goldwyn-Mayer Studios Inc. v. Grokster, Ltd.—Z= &8 H 2k 2 5 Al »
HE R R 2 BRI 2 (e i (R B HAM e (R R R AT

FEGE AT 7t 2545 Viacom:Int’ I, Inc. v. YouTube, Inc—2& » |3lt = FaEfE 57
HEHNRAER S Viacom [fiE » FEIELZ NS /B EERELUGEIEER
- I RZRA L Viacom W ERUEUSEEAS 1R IE S (E1F RH2%E5T YouTube 2 1 ZKEE -
EIREZENE YouTube DIFEFR BT M2 B 2 BT R HRE

305

1995).

00 ST BB 2 B B R - eﬁéiiﬁﬂﬁﬁﬁﬁﬁﬁﬂbT%TEE@FC@E’FE;EZ%{&F B
BEF - L - RMEEREEEREEEE P2P EE DA M - H BIES M 5 151 -
H 203-218 (2007) -

307 Cattleya M. Concepcion, Beyond the Lens of Lenz: Looking to Protect Fair Use During the Safe
Harbor Process Under the DMCA, 18 GEO. MASON L. REv. 219, 222 (2010).

Religious Tech. Ctr. v. Netcom Online Commc'n. Serv., Inc., 907 F. Supp. 1361, 1377-78 (N.D. Cal.
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Viacom 7E5ffaA FIREE BT YouTube SRS S HE 2 & 1 BE A smat -

2R - AT P RS R REFHEAMER 5 TR R R it
S (ER AR R B TSR OEE - (VA T e R SRS
P RIS » B2 YouTube [ CANEAHERIERAGHECEAS SR ES
5y Viacom fE BTRIEEL, - PRI » ASTAERT 372 4 S ER BE R ESE (2 B0
PRI SR AT (E— BT iR

6.3.2 ERBNIRIE

S5 Goldstein EZEd AR EZ QLR L - fERIE =N T, A
HUE E RS 20EE) o XA E BRI T A SRR S R o At
fEERE N 2 S SRRIELEE 4 T B IR IS B RS 2 R AR B A F - 20 0 A
ek o HBNEE ) (RS E) B TZeE ) (ReEERE) JaEg
By LA 2 B AE A (R B8 > PREELEE B IRl - RIg
HYRKILEREN = < ISP (S RECRRYAIE R A Z & PIR T AR » &LHEOR
IR AR R > S ESRALE R ISP F8 Az Z Al ) -
R IRTRI LIS 4 Em -~ e L ALE R IR T Wi (= P e S e e k1L
B2l B2 TEERY ISP 2 HRHERE R - " O R RAR (% - 16
Him e R A% - FRER Bz bAZ 4t L AU EEHE) (= 1 L 2 ARE AR LE I
B T B o B W B AER 20 ASGR R IN R I Ry R -

[ERAYIEE] YouTube —Z& 7 5xfam - B A SR AGT /R BREEIK 7 ~ AL HE -
ELME YouTube JA AR R FIREMGEE " FIS Al mfiRassh = 2 i -
AT &2 R RN S AR PR R T L A -

KR o BRI B R ISAIR 2 P A T L (SR = T
= M TEB B, e E T BRI

3% PAUL GOLDSTEIN, GOLDSTEIN ON COPYRIGHT §8.1, at 8:9 n.1 (3d ed. 2008).

%9 R. Anthony Reese, The Relationship Between the ISP Safe Harbors and the Ordinary Rules of
Copyright Liability, 32 CoLuM. J.L. & ARTS 427, 443 (2009).
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1971).

12 Mark A. Lemley, Rationalizing Internet Safe Harbors, 6 J. TELECOMM. & HIGH TECH L. 101,104
n.23 (2007).

33 Alfred C. Yen, Internet Service Provider Liability for Subscriber Copyright Infringement,
Enterprise Liability, and the First Amendment, 88 GEeo. L.J. 1833, 1883 (2000).

Gershwin Publishing Corp. v. Columbia Artists Management, Inc. 443 F.2d1159, 1163 (2d Cir.
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> Digital Millennium Copyright Act of 1998, 17 U.S.C. § 1201(c)(2) (2000).
Lee, supra note 2, at 243.
7 H.R. Rep. No. 105-551, pt. 2, at 53 (1998). —
"Subsection (c) limits liability of qualifying service providers for claims of direct, vicarious and
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8 MELVILLE B. NIMMER & DAVID NIMMER, NIMMER ON COPYRIGHT §12B.04 [A][2][b] (2008).

319

316

Lee, supra note 2, at 246.

89



Viacom Filtiys —E LBl e RS> 2R 5 » AL IR HES & R B AR 25
G AIATRE S Hd ERRcE (FRE 2 B R AR AR (T -

NIEE > A0 EASCR G Bh R 1 B (PR AUk Ee i 2 H Ay — 4% - (R8st 57
B M 2 Rt DU e e B R SR I e it 2 2 R H Y T R B iy
RET B LB 3 R 2R R, - B s e ftE - =
DIEREASC TR 2 Ak BN RS TR (L ££8512(c) (1) (B) M SR AL L4l B 7
SR E > FERE SR AR T o AR S U AERGEE E Rl IR R Ee
E{EE I INREE A EE @ 2 Bl > 5505 2F&8512(c)(1)(B) 2 FiE » 117H]
BT EEE RAR TR R PR RS T -

6.3.4 F5RERE

oIS (T (inducement liability) #57AMGM Studios, Inc. v. Grokster, Ltd—

% » {EGroksterth 2 7 Fif - fREEE IR AL AR L LA BRI S (£15 2L
F5E - 20054 > MGM Studios, Inc. v. Grokster, Ltd—2Z& -p = F iy SEbiie T
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b 7 ot ea BLERE [ FE & (122 MGM Studios, Inc. v. Grokster, Ltd—Z£4p) » £
ez HuZEfViacom Int” lyInc. v. YouTube, Inc—Z£2Z Bij » gt 5555 [RIHERE A
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%0 Decl. of Hohengarten P205-07 [Viacom, 718 F. Supp. 2d 514] (referencing Ex. 193,
GO0001-00507535, at GOO001-00507539).
1 see MGM Studios Inc. v. Grokster, Ltd., 545 U.S. 913, 936-37 (2005).
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32 Vliacom v. Youtube, 718 F.Supp.2d 514, 525 (S.D.N.Y.2010).
Metro-Goldwyn-Mayer Studios, Inc. v. Grokster, Ltd., 545 U.S. 913 (2005).
Columbia Pictures Indus., Inc. v. Fung, No. CV 06-5578 SVW(JCx), 2009 WL 6355911, 18 (C.D. Cal.
Dec. 21, 2009).

3% R, Anthony Reese, The Relationship Between The ISP Safe Harbors and Liability for Inducement,
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2011 STAN. TECH. L. Rev. 8, 10 (2011).
377 Gershwin Publ'g Corp. v. Columbia Artists Mgmt., Inc., 443 F.2d 1159, 1162 (2d Cir. 1971).
GOLDSTEIN, supra note 325, at § 8.1.3, at 8:18.1.
Anthony Reese, supra note 326, at 16.
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FRGRIEEE T GRS - 2V IRGEEEZT5 A PEmES R

6.3.5.3 R AEE

WHTATAE > RS (R A st s I 5 8 2 RE RE B 2 1A
£ HepRrR BT RIES 188 iR HE - R NI - ~NEAREMAZ
FEFE > e BT R AEG SR RS E ST « (A E2 e A RS EHBS
T - CFERMHE ZEBSHIILEE ZEE M s EEE - BRAANER
EEME - Mwt " NETIE ) Z800E - BB EZRUER 2R AT BB ISR
HE ERFIAMNATD R 52 AR E AR

PRI > FEHNLEHE M ATE - AR TR E A RS R E 2 B TR
FEZIBTE > B4 YouTube 2 B THAETIEES 2 - PRy 2875 (JRENZ ARG

MOEEE S R RE (7)) FIRERESTR 0 H 126-127 (2006) -
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B HAZ AR ) ZEEER - iR S FE TR BRTR
HHYE% B 1242 YouTube S7fic M#EFT TAFEA( T/ - YouTube B B HET - [EEDE
HE TERBRSE B THITRE - JCBIFRRIREE 2 Mo - Btk " H5
FIER MR > BEZ8 YouTube DUH B TAiRREMATRGSE R #IEE - AITRERE
H B TR A 2l i gl Z 18 E o B JEASGR Al 2 B - #UeT
g2 -

AL ERAER - MRS~ MEuE D EREREE TR EOgEMERE
AEFRS Rt B HER HAEREEE L I T /NI EENE, 2
I RER LS REAS 188 755 1 THATE M= ZBES ? IRGLUSAE - &5
RIS SE A EAERRE R BES: 2 SELL B2 R ARSEREG E 2 R - 8
TR RIASS 188 555 1 TH 7 Jee F AR AT » BER LA FH 24T Z AL Ry 0 B > {5
AL E R T o N Rlalsdi=e i T AR5 255 17 SLRE MR o 2R T M8 s i 55 5 2 L
s (A P A AR S B N R © B AEs (i & e S
FZR i g A HEmAEEBE R =S Ak NI AHERAR R  PASR RS (5
FE B AR MR L NS - LR R A LAY AlEE > HEAEZAAD
It - 4 2 A B LS (e s AR 1T Ry > IREELL SRR 2 R
EE A NGRS fE At B IR 2035 o Tl > (EERSE 188 (R 1 SHEMAEEZE
B - BSEEAY HE RRER LRI INELIEREE R & T s it
BEZF

6.3.6 WEAHEBERE R ZEBZEH

WIRTATAL - #8502 S5ElE LRl < TP R - NI RIADLE (R
REATAR I Y ¢ (L)ERIVASS 185 (f5R8 2 I ZiE B A BRI R T > BE
EELE EZEBEER L - (B FREES 87 RS L TS 7302 T 2Rl ) 251
of RTER L - BEFRN IR (L - G)E(FHEA 87 /3 2 T T Balk(e(E , Z
SIAEEERE > MISERNFHSEHERE - WEVA LI =S (LA > IR EE

* 5 FEE s H 110-117 ©

T A AR 88 R G by 2618 SEHIE ¢ TEREEE T/ URE—TER R A
IR EET > A RERE A - Bt E ANE 2R AN KEE > AREEMm o BUt 2 s
ZRA > WALEE LHEREZGERR - LEE Lt AR > BrRSEmeHESE 19
BZEN - 52 —HEES > BEAMAHM AR RSB mTHEE 2 FEE
BEE > OIERHE A BZ A ZZEAN ©
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PREE=TEEREEEE L RRE  WERBLE LM E R T - 15877 " /E REE]
A P& -

LA 2% b e VEBERRIVE - I =FEREDE 2 M EEE
THefERRIL - MR E TR E R NG U IS (EREASE 90 2 7 fR% =
AR EER - HPRHIEEEEEE - ETEREES 87 (5 1 IHEE 730 T 12
Ry, Z5 A RERE - SEAHEEARER T m2ANE ) —%E > PR
R Bl R > JRENEDASS 90 2 7 RS 2 i o T RERE EREZEE
T RERWE BRI ) It R EPARE 2R o MR AR iy R BA B
T TEFE SR IASE 22 B R E ZE PR A T 5 < Bl ph B4 5
ARG EE C IEIERREES: 90 2 7 (R HUE - BEFECERASE 2P 2 TR
H#EBEHBZERET MM E EME ) 2545 i ERAIRE (FREA 87
i35 1 HEES 7 AKATUE- St iin ) ZEEERESME < 52 RIfEES Sl
PR SEETEECE (FREAEE 8T R 1 THE 7 A2 RRER(E > 7R EiREESS 90
Z T IRZZ2BREMBELZ HE °

B EEREAB8TIREE2IR T IRt y 25 R IR R AISMEEEE
EZFESIEREET - R EBAANIEE T (iR~ g
o | REREEAEN THRER | ZREEET AP M#FEFEERT - L
ABGERRAIEL TSR | REA - EMSl A ER A 2R - 2R
TEFEZVRREAST (i 211 A P BT » (52275 £ Gorkster—2& - [ffjGrokster
— il AR GEesony—FE e~ 2 R E R EEIEFES27L ()2 T -2 mF Al |
Fregirr T EEIFEERRER Y B AR EEEE ST 2E T
e, 25 EREERME  HEBALF RIEEE K 195 T BERER
Z R - Re#E A [ENES 90 2 Tk Z & 2B RUE I T 7k 0 B fEEE -

K> RIEBISSIHRBVHZIER - BMRER TP FEEEIE EZ @ EES

34 See Sony Corp. v. Universal City Studios, Inc., 464 U.S. 417, 435 (1984). HJ5 & {E /MR S i fii
HYBIHT P B IR T SR (PR EE LIMRER B N gl HESEHE R E R
WHNECTRER N R E R - (Fidm A RENWEEIMARREEMESIE - " Conversely, the
doctrine absolves the equivocal conduct of selling an item with substantial lawful as well as unlawful uses,
and limits liability to instances of more acute fault than the mere understanding that some of one's
products will be misused. It leaves breathing room for innovation and a vigorous commerce. ;| See
Metro-Goldwyn-Mayer Studios Inc. v. Grokster, Ltd., 545 U.S. 913,932-933 (2005).
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£ el Z IHE R T HRES SRS MEHAIESE ) ZH > 2ER
—rEE R R B R L TR R R R L T B R RAVE S (EEREE AT
WAL E AR E N B FREERO0Z TR ZIEIL T - (218HE T AR5, Hl > Ze
B HEAE A A P IRA TR R E A - BLUR TR GRS e it
Z RERH R ERZH5E H VSR MG RS 2 BB R R (A
H MR JERE R RAFISRPZAZEE U EMRER T 28 - 30
AL B2 5T o S E IR LA & N R R AR RSB A bR
(AERs ) > BIRERLETASE 185(REE 210 22563 ) ’i FRERT -
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T AR R

1.1 /S
711 B

el " AES , (Code) » FEIRA(E M — B 2 el - HARAYE
TS RS SR Sy plElRAGRHS (source code) LLR HAYES (object
code) - JRuatHE —MEAHEN HAVEGITS » #ege 2 \FE# 1 22205 > Tl
—H SR EE B B EZ T R AR B0 C++ » Javascript ~ HTML B Ry
JFHGEHSZ — e ZAIM BRI A LRI R aa s - DR R B AR L BRI R
X Z3A R o B kAl e SRR ST HE] T EH COUARTEE S TS
fk - AR G IERETRAR T B Con) & "RH, (off) » Ry R eaiiml LUE(F - T
MR LR e - FE RIRRS R Lk B HURS - s R sy —HER 0 50 1
i T e MEAEEREL 0 403 TR Tl 1 {3k ThAy -

R IS TS AR 2R B (R ] AATAIAE A ST P B 48RS CInternet)
Hoy R A (SRR BE [ Q B | WS (oIS R4 ER
IOCLE 26 > HL40RE B [ TCPAP | TR =B 0y 5 (OSL) > HH &
EREMERE 5B AE T RIS s IE 24 i s i ST T
BE o —fRAER » A B TCPIP 2 fili 2 3 51 5 [Exhas/E ™ - HAs L=
HE DT 4 EZTAEE - BISissE - HsE - EREHERE - Suss
GEIE -~ 4ERRE - RIS T B e B R iR B
PEFE k(R ) © 4ERRIE AT 1P fsriaehl s £8 1E 3 MR St A Re L s s
T 7 B AR (A L2 E T (B R - 0% TCP LUK, UDP™ > &2
S (E SRR (IR B > PRI B - TE B R AEs > B T EL AR At —
R (ISR S AR - 40 FTP ({25526 ) ~ SMTP (5B () - HTTP (88

3> SCHECHTER & THOMAS, supra note 5, at 43-44.

%% See CRAIG HUNT, TCP/IP: NETWORK ADMINISTRATION 1-22 (Sebastopol, Calif.: O’Reilly and
Associates, 1997); See also PETE LOSHIN, TCP/IP: CLEARLY EXPLAINED 13-17 (Morgan Kaufmann, 4 ed.
2003).

' TCP B UDP WI#E 2 ERIAERY » UDP 4 AT SEM: > (R » —fH (RN TCP sk o See
LESSIG; supra note 8, at 144.
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HEE ) B ERM BB S o > A N B G A SRR - BRE Y
0 ERG—(EF Er EE DL R AR A e - R IRER R ERE -
W ~ 4RI DL B AL o — B S (R B > A —(E
EEBI S TE B T S BB R E AL B R R e s -

7.1.2 RS

R SR A BSR4 AR o AT RS RIS A S A
TEEVERITE  BREEES B TE RO LR PR - SRR EER
B e T A — i B 5 L o R S A A (SR 4 A A B R
AR FEAN FEEEOE VIR R Y - S0 R TR RS | PR AR
FE AR EEE R o (B - ERRIE(E S o IS S RES AR a0 A bt
i M AR A BB B i ST L BT B I A - FRLUHS B2 B (AR
5 | %% o TEE A B A A 2 A AR R e & R E Y - B R REBERA - B
LR A BRI A B HOAVE bR A RO AT R
ARG HS AR B AR E B AR 5 A -

—Faga > SRR SR e LB TEEY - (R EEE e [CHSHIRE
anfb  AERGFEAZRAY /T AZN - A UBS FEAR E B e T (R 28 s 2 £
i T4 H R A B SRR R0 EEAAT2K SOPAJAZ > FH > (a3 A
EEEAGE— DR B2 (RS > FESE IR AE B RS o R MRS
5 AHEiEE 25t

s M5l D e AR RS (U 2 BB 2R S MBI S W= (U 2 (E(E
ZFRIERN IR BRI AR IE L —(E 5 » S5 & ik
Bt EZ R EEHEGEERE P AR NEEEREHEN - x5 H
RUE MRS AR P e it 2 R AR RS SR B s B ERERAETT R 1615LL
B TEFEFEEE I LB IR E - B GERENEFRA Rt
& - {FI40 YouTube » WHZZ S B —(EAARLERS U A FERIZRRE > TREI— (AR
fixtt ~ EE MV ESFREEZREEL - SAIRIEIRE - E1IE2EINEHE

8 1d. at 144-145.

Id. at 72.
Id. at 73.

349
350
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AR IR Bt 2 B AR THEFEE(FRE AR L 2R
HEY ~ dis 2 AR s 2wl -

7.1.3 AUERRIEARE

PR T IEERF AR AL SRR > SR EEHIHE
B Z U > RIS AN R 2 - IREIRE I e ABeseaTan - SE R E
EREE AR R R R E®ER 2 NEEWMEIEEAIEZ L o Ak
HEEEHEAR T i e IRE R s BT 2 IR s > EH IR
F$] > R alE s R E NGRS e I - ORI BB HEE - BB
SRR SR A IR > 5 il SRR H A o —Fhge « A8 Ry » iEREUASS
HAE "M@m= TR EAE LA TP BRI TR - X FR AT
LR LRSS B CHIFE SRS - 28 A REE - SBT3
& EA nRe e fE4Ers BBl 5 a7 - [E S 5 B A R 2 F
il > A R (1T B E SR AR EER - Ff AR TaTEFREA - THEE (FHEE
#e 1] LA e s TR B CHYERSTY R - B —(EE S ESHIHRE -

FEIY Lessig P HIFEH - RSt - T (5 (code) BIEEE > &
FIEREAPTR S EE 2 (R - BB AR RS (B s T EEE(EEiz
Z TRFIACR 4 ) B EREAIN S o RGBT RIRENEFE - RIS~ g H
CHEARHZEE A 2 TagaR o fEib > F - MRS s PR e B 2 2
AR SIS R Uz i TR A SRR G Z48(S - FEIARS
Z L ZEBIH s Viacom $54% YouTube HYZEEHHI A #ARER » R 2 DISEEIReE
EEREN > BREAER &SRS Viacom 2554+ Mi45 57 YouTube fis&iE g% > &
£ AEERHEIN SR E—VURAZEIFEA ZHEE S - A aHEEM
A RNER R B RS > R R A AT RE L K24 (E YouTube > E{EFE A =im LA
EEHHERREE > B - BFSERYE 0 4F Viacom Int’ |, Inc. v. YouTube, Inc —Z&tf1 » 3£
e A ERHUETEEUE - Y - AR —E S AR SR T 48rs &R IR
FRAtEEEE (monitor ) ~ 4L (seek out) ZFHs > HEZ R BEOEEFREIRE
HrEE— AL (public domain) ~ ZAHZHE (licensing) ~ 2 & BEE{HEA] (fair
use) > BN EBAEEMMEAMCHE T LAZZEN - WRAEE ST —HRAvEER TP

1 1d. at 185.
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AFENZ R o M TSR o AR — A BUUESRGE TR SRR T T
Al YouTube BHERHHAAMAFE T > RS TEREANRIFT 2R - FNy > {251
P BER] T ABE PR ER R LR S Ra fH T2 2 - giA[E Sony —ZE it ik
BRI > SR ATREA A —(E)2 A3k LU YouTube HYtE & -

7.2 BRPBOR

FARBCRAVHEEZE (FRE ARER ISR - TPEIZR2E T8 T EFEFREA
FHVZEBER 0 B EEERAR " EEEEBCE | MBTZEZEEAERE
AR » 1R7A o] ARfEEER R " S PR e FREEN = - By THEFEE
EEEME /T SafENErs DS FREEET R - BRI A T HEIsEE %
& > DAL B IS TR B R LA A AR i - 20T B s aiE
TAEE HEOREE ~ FEEETARY R RS T T 2 TFRE S K SR R Y A R
5 BVl REiRAR T BT EFE I PREE L 2B T E F
TR ZBR - BIEAETS » FABEAELER s B 220 A& 0 F Viacom Int” |, Inc. v.
YouTube, Inc —Z=HEREER T SHRAYARER » Jiké T (ERE M 200 » S FFECRE
JIEPR QY5 e m FE A AT RIE -

fis A AE AR P A Y et RISES 2R T 2280 IR ME » e m E el A
BREBATESEEFEAZZ BT » Mz @k R aE ST
> Ersir iR s s e S AR 5 S ME DR PR (i (™ - s
e BRI RS B ow Z Y RS - AT B RGEE EAlE A ey (A
B PHRAEE DB HU SR E > S HIBTRTEH SEREA o E2AF A & 3RATRE -
TEHEREZE[H (cyberspace ) HEYMEFAEA BbopdERsE 2 » LI BEHECSEAR
EE) B EE AR T At AEREHTASEHEL  FETEEME
AIBEE - AT S PP I @ N E EERE—& > T E AR LS Tkt —L
FanEZHEE DDT 225 » sGEFRILRMTI S RHEENTRE » (HiRE s

%2 See Douglas Lichtman & William Landes, Indirect Liability for Copyright Infringement: An
Economic Perspective, 16 HARV. J.L. & TECH. 395 (2003); See also Susan Freiwald, Comparative
Institutional Analysis in Cyberspace: The Case of Intermediary Liability for Defamation, 14 HARV. J.L.
& TECH. 569 (2001).

33 Lemley, supra note 312, at 110.
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DRI 77 5 25 B B Ak K™ o EIRERY - A0SR ER MR R - thh (RS
FEAERZE TP N REEHIAY > B R R T G HEARZER] » e (e R
H HEAOREE MR A SRS - R MR E R EEH HSUE (free culture) HYER
B

SN ASGRREFREARIZELBOR > e fime G A ENHEBHENZEZL
HH2s - DUREBEM IR AREARER  EMEBEREILA &2 20 F R EE
FEN  EREEHE—VHE - EAEERANA TN EFREAIREE R - A
i FEEAEBOR | E(FHE NS IERE RE T (USA EEER - S0ABT 28R -
R BRI E R REH B 2R REE A IRE NS — i
ARSI TR BB B R RER Y58 ~ FTeABR I 2T - Al pef BEABH EH HI RS
S LE  SERAE mBALE ™ BRI & RS B MRS & )
HHVEEIEA ¢ HefE s st g BRI BEbE - T B BRI S
ZN > A R IR AT AR (E S N SO R R &= > Ry T
i o KRB IR E NS ERS . TR ISR ATA IR (e SR e =AM R
%0 S TR N S A (BB A PR S A s H o R
A3 SR R [ B S — (PR

7.3 RERVE % —IRfEE — Viacom Int’ |, Inc. v.. YouTube, Inc

BN BAEEEt TP E BB - YouTube — 55504 T
A R 2 T Y ZE [ o B R R AMT AR L (B AR R K > B E
YouTube Z—{EAEPAEERRIE (generative) HYSPE - T AATHY—H > [FiF
BT A B AR A P H T > BRI AR R Al ARV R RARIR R EP & L
B E B4R AR T 2 FIEAS B R I - UG B2 R e SE B AG (E g B4R 58
e A GEBEERIGETEA ~ 224 ~ BEGEIAFER) - A —EHERTAERHY 7
RAB*T FBEE YouTube 5t F th A FPIFTA LA BB (E A 742k B AT ( generative )

354

(2007).
355

James Boyle, Cultural Environmentalism and Beyond, 70-SPG LAwW & CONTEMP. PROBS. 5, 14-15

Lemley, supra note 312, at 111.

¥8 Mark A. Lemley & Philip J. Weiser, Should Property or Liability Rules Govern Information?, 85
TEX. L.REV. 783 (2007).

*7 See Jonathan L. Zittrain, The Generative Internet, 119 HARv. L. REv. 1974, 2014-21 (2006). Zittrain
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V& - e —ES6m E B2 2 B R B HHVMEE = - A8 > BERIMIA
ZRIEH - BEPAC RIS AMEE SR (HE T s s e e B Rk R - SEEIRY TR
ERHS S, > SRR "B YRR ORI ) B - R R
BRI AR R RS RNt S ERE A SR (B (8 E IR Z (i -

7.4 YouTube B38|

741 @E

20074£10H 18 »— L2 ML RS A AE P S SRl IR 25 = /2 51 4ICBS ~ Daily
-motion ~ Disney ~ Fox Entertainment Group - Microsoft ~ Myspace - NBC-Universal ~
Veoh) k5 ViacomE At [ElH A—{Elasiify & RE A - FH Al LLEEps &R
N (user-generated content, UGC) RFEHER ~ SE/EE » Al S [RIHpRsER 2 i A
NZRERT] o At {978 L BRI Ry — T 4 (58 A B e P SRR 35 I Al (The Principles for
User Generated Content Services, UGC Principles ) » 27t RIS DL F R IR {FaY 25 RE
1% JRBIGEES (S8R B Frie ft Z NS R REIRAE - 2N QRS & el G o R g & .0
IR (R SRS -

ERARRAREEEEER > EHErs AR R 2 24k - TR

TR NEARSE I | BN {E i - AR 7T LU E R E 4 R
T FE o ZEREER R 2 BRI R PRt = (e (5 SRS & R T
ARGt ES%E L ()E{FE 2540 (Reference Material ) » A GESEAAER
fEFE R NEIEELSE - (Q)Wiagrs (i F E R It N BB AR YIL LR B DR S 5
%/ VI aTE R Z 578 - Q) sz EElia @ E > fefll - R F FEE R B
HENEIEANZ ZEMSEIE » S BN EHRBs HE 7T DU A 3 e fig
(identification technology ) 1% (5% 52 & 2 = - JRENFEE M EAVRHERMEE Z 52

TR - M2 R HIAEZ AT - WEEREAISE » AAEEHCATE
N EHE Y Z > o] USRS DEZ R R 2 (FRE » B R

B F E R AT RN R BT GRS o AT AR R R eV RIE IRy fEks » A SR RS fE
FIHERE Y E A -
%8 See Brette G. Meyers, Filtering Systems or Fair Use? A Comparative Analysis of Proposed
Regualsagtions for User-Generated Content, 26 CARDOZO ARTS & ENT. L.J. 935, 943 (2009).
Id. at 945.
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A LERE (BWAERA T EH2 W) HETENE  fEEEERT - 44
AN iR Bt B A T e & S (FHE A RFE R A ARPRE SR - 2RIt =]
RERLEZEE 4L B A ENE T B R e R -

BHEA S5 \HESERYZ » YouTubesfE A5 By KA 28 K H & A0V 4EEs B IR
FREEE - (HAIRAARIRE " 4aRE (0 A EHR N A IR R A R o AR Ay
i8 1 FFER YouTube i ViacomiZ /FHEE F A RE » S 38 Viacom 2 " 4dps (i I EHEHEA
BHRFEIEAN ) 2 — 5 > YouTubedfI 5 I A g% fii e {H X i Viacombgiti 57 » fise 2
RIEFFTA T2 50 0 352 YouTubelPd K2 Viacom &5 4 F i Fll 25 T 2€ 51T © T5&
=5 YouTube B fR/AE A S (FFIET% IR 17 (identification technology ) *%° » &
FH 58 A1 ol SR AR AR T 8BS (0 A B N A AR IR A AR Z 1% K > H
YouTube!s FIFEEL I % R Googlely B T asati Hi A sk tH %% -

AL &5 3l 3 & ¥ YouTube 3E0 & —(E & mE ) » — /51
YouTubefie R = 528 s nl By » BARIEAEL JERRERE » {£2007 6858 Ry it 5
et E oS BHE R PR A R A R R B S %% » (LT IS 5 (A AT
PRI e TS EA AR » (EARAS Rl RS o (R \ Sk EHG T S A e L i -
73 YouTube{£20075 FNLZ A FREGE S a5 H U= - SO A /D
ZAG AR > H—IREUEEEE Ry 2 YouTube S B HIAE S & AN iR TR it
TRA G e 3% B 2 sl AT » YouTube S i s & ik T B 2B T
A TE BT » 2 TR NP I R ER T -

Sefam bl 2 A 20 SRR A S 2 g fiViacom Int” 1, Inc. .
YouTube, Inc—ZEAE 1 AL 7 4hifimnaiy » YouTubefsi 2 Audible MagicitEH
BRI B (= A 2 BRHG » A & s2 2 YouTube & & & e VA2 & B R AN

%0 See Posting of David King to The Official Google Blog, Latest Content ID Tool for YouTube,
(Oct. 15, 2007, 14:01 EST), available at:
http://googleblog.blogspot.com/2007/10/latest-content-id-tool-for-youtube.html.

%1 See Posting of Frank Smith to Contentinople, Internet, Media Companies Announce UGC
Principles, (Oct. 18, 2007, 18:15 EST), available at:
http://www.contentinople.com/author.asp?section_id=431&doc_id=136714.

%2 youTube to test video ID software, BBC NEWS, available at:
http://news.bbc.co.uk/2/hi/technology/6744325.stm (last visited Dec. 21, 2011).

%3 See Juan Carlos Perez, Google Testing YouTube Antipiracy System, PC World, Oct. 16, 2007,
available at: http://www.pcworld.com/article/138493/article.html; See also 10 Group, Inc. v. Veoh
Networks, Inc., 2008 U.S. Dist. LEXIS 65915 (N.D. Cal. Aug. 27, 2008).
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8512(c) 2 FE - AR A 2 B R, Hal R YouTubetR AR A 755 5 B &
BIRMEZER  2/D1E8512(C)/e NMFAAEA MBLAYFLERT » SR & YouTube 2 &AM
S ZER BT (identification technology ) FAEAGIE F - HiA & 22 YouTubeds A
LR 7 H -

7.4.2 BIE

7.4.2.1 YouTube Audio ID & VideoID

YouTube [ FifFTH-FHHYE Audible Magic 23 SRR3R s il - SSEURRIMEES 1
FE4ENE MySpace HLEERFIRZ A SRR © 3% S Wkl {eT 1 /F - YouTube
ZBITHh AR - & R\ Sk A&im YouTube SEHEFTZEA NEHIZH
B (MIFEVEER G AR~ Mz B R ERE - DU T
A YouTube PEELVEETEEVHE R - YouTube &ff B RHMEE B2 - BT
LR 2 {TERES - Audible Magic HYRZHTRE H Ehasill LEHT AN E > SiEHZ(F
1\ SRR PR N T8l - LR F i = Faisess « SR - iaieiaas™ -

7.4:2.2 Megaupload 253

Megaupload [t—#dish - S Kim Dotcom C/5{EEY - J5-FE EERE ) Frair

HEH IR © B TR Gk rsfe s Wt (E =R DL EaE
FEZRFIGERSRERR T - MEH A TR KEYEATEES (e A E N (e AR Y -

£ 2011 412 F 2 > Megaupload %% 17— &= Hli#4 4 Mega Song HYEKHE -
2 i ERAR T &4 A Printz. Board firdfF - HERBIAyE: A\ G5 P Diddy -
Will.i.am ~ Alicia Keys ~ Kanye West - Snoop Dogg - Chris Brown ~ The Game Ei Mary
J Blige ey ERIA4EHT » 15 L T B Megaupload H F it —48Rs (722 fal s

(cyberlocker service ) B - —H LA » EF|E 2 ( Motion Picture Association

%4 MySpace Home Page, available at: http://www.myspace.com (last visited Dec. 21, 2011).5t /it
o fioE 4y > Myspace B YouTube “N[E|HYE » HEFR A UGC Principles 7 Z2#% -

365 BRME U0 A 255 B -YouTube Audio ID & YouTube Video ID %4 - JEF|SEHL E UTEEL
BE—aIEEE > —)%E » YouTube 4814 - http://www.youtube.com/t/contentid (1% BERSISRT -
2012 £|54 A1H)-

366 See TorrentFreak, Universal Censors Megaupload Song, Gets Branded a “Rogue Label”,
http://torrentfreak.com/universal-censors-megaupload-song-gets-branded-a-rogue-label-111210/ (last
visited Mar. 21, 2012).
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of America, MPAA ) ~ EEIE | 212 (Recording Industry Association of America,
RIAA) FGE(FHEERS - 455 Megaupload f2{ftopd BE ~ RS - 24
RRARAR » A TORURAEES , AP Megaupload » BAE » /£ MPAA ~ RIAA
Frig E AR - WEiE RIAA ML E CHIAL I EE A AR AR 2 B I
Megaupload Fir BEHYAEES G722 IS - 1 B2 a4k F A E—E R ekt

XA Twitter FYERESS L5 lE 7 EGE 3 - (HEERGEIRFE > B
{2 A& B A MESR(E YouTube EHEHI Mega Song - 5 2 - Qi FH A iE B2 2%
ol 2y > HAEHE a5 EER rEvErs

(1 Tube) o] e

The Mega Song

MrKimDotcom

00 This video contains content from UMG,
s> who has blocked it on copyright
grounds.

%% 4 YouTube 48iif: F5 F#is bR 2 Bran 01>

¥f1t » Megaupload & BEERIE H ( Universal Music Group, UMG )[5] YouTube
P TR EEEHE 2 BUR 8% - ZAIM Mega Song #RA5EA I UMG i AR AER
i - {2 UMG IR Y ~ A PR ArEr A &0 AN S ERAYIEAL - EARAE
[ZEEH S - Megaupload S ERE - {8 —(H2 T HHEAIERVEA - A%
NEY O AR Lk B UMG IEEEHITT S > Megaupload i
TREZEEIESE - (2 Megaupload FF44E 22 UMG Uk K -

£ Megaupload [FECEFRIAA A Z1% > i T ¥ Megaupload FHIZ 478 >

%7 see Universal Censors Megaupload Song, Gets Branded a “Rogue Label”, avalible at:

http://torrentfreak.com/universal-censors-megaupload-song-gets-branded-a-rogue-label-111210/ (last
visted Mar. 20, 2012).
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http://torrentfreak.com/universal-censors-megaupload-song-gets-branded-a-rogue-label-111210/

Mega Song Y EE¥ 0] DAfE YouTube F%BE#E - [K /5 YouTube £+ 1 Megaupload Fiifg
Ay THCT 255 ) (takedown dispute ) = 241l - Mega Song X AE #7014 F&_EFZCiiiH
f& (block) » [ UMG F2035 R HEm K145 YouTube - 3l H 8 #—2F#Y - YouTube
iy E B e i 12 EIE 5 Megaupload £ YouTube BREEHYZIZHETT Ky > AISRASHF
“E4NIEE > YouTube 1R RIREIN Ry EEAE (A (repeat infringment) ({5 1ERZ IR (5
A -

EEF &I &l &l £ Corynne McSherry 37 5 - At AT F-EAF YouTube 157
AL - B EESMEEB TES T B T HU T (takedown abuse )
AT A0 SERAT AYE /M ANBEE 1 F R B RS A S A 252 ) H RiAy AU ]
MG TR CE - SiE a2 res - SHENM FEE &R - S0 g il
e = am LUK BB EE. - IER Ryt - Bl & e 2 iR 4a 4 ps 28 4 50E ZE( Internet Blacklist
Bills) » gl " 25 (FAgEs&hiuZZ€ | (Stop Online Piracy Act , SOPA ) &1 T (R3]
s MEVAZE 4 (PIPA) HYSEZE -

Public Knowledge fy&[7A75 & Sherwin Siy 58 5y » & (FilE A PLTESRAHIIHTE /)
8 1£ SOPA 1B 7 1% » IRFE SIS BN ECKR - BEFEREAYE - UMG Big Hfth - (F 1
RS S HER) SOPA JAZS » BRMMIPR 1 U REEHILASL - 8 A AR B
PEREPARE(EAEG - gt Be PA%E (5 YouTube o i BEERT T i I [F] ik o AR [ ARG A
By LA R (NSRBI HE - BraR e SR PEA VDK — E DURE I A 4R (T
(EERE RIS et DA

7.4.2.3 3£[F SOPA J£Z£ (Stop Online Piracy Act)

FEE T FERERGEZE | IR HR. 8261 JE% A G ER R SR
EvepERT A SR 2 Lamar Smith 722011 4F 10 H 26 HigH @ WASE| T R
W& 12 2GR BRVEZE SR © [ES A SOPA TEZNDK AT o » ZTFREN
R RFIAZE 2 > ZRMAESY - GRS IR LB Al — SR REA SRR — 4%
22 imam™ » 4eRe iR} (Wikipedia) HEZE{FSAEIAF 2012 45 1 H 18 HEH

368 Google will protest SOPA using popular home page, CNET, available at:

http://news.cnet.com/8301-31001 3-57360223-261/google-will-protest-sopa-using-popular-home-pag
e/ (last visted Mar. 20, 2012).
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http://news.cnet.com/8301-31001_3-57360223-261/google-will-protest-sopa-using-popular-home-page/

PAELAENE 24 /N> » DISREEUU ¥ SOPA JAZHE 2 1135 > FH > Google FL
FEAEHAEE i ERCE SOPA JA% 7 it o 1R KYERE AR IR & 2 s T -
[Z¥f SOPA JEZEZ BT 7 » {EHE—REEN T - SREIE S E&UZ 1L W R A FEHY
USRI ZE o B SOPA JEZE LI Kz PIPAYS R Ik » Skl 25 B il Harry
Reid ¥f PIPA JEZER TR B IERZ BIE L ZE - [FllF > N5 E17AZ B L% Lamar
Smith 7%+ %/ NEEFE = SOPA JEZ > HuSly - EENER " -

PRI > ARy SOPA MLFEAS G L BERG > ASCIRHIE—AZE &R R 7 W3
(T2 BRI T ZFREARSATRERR R - BUEFLI A= F— R 24 -
fSk I A 25 b B T R A 7

(1) MHREGEZ k1% > NEARKEEFEREZEE (Attorney. General ) #5345
iDL 5] ©4ErE R iRk A TSR RS AR R ) 5k 4 4 m E
L P Z R B~

(2) FEE e E (Attorney General) {§Llag<4=5]%8 (EE4N Google
HUE) TR EIEEIENANE - 2 F G SHEBEEer ik st E (A
B2 Hinet) RS REQEUESE B ROEMTR

(3) #EsRE N EZAEfERME (criminal copyright infringement ) 7 #i[#& - &
SN DL (FE T AR > DO LI EsU . BRIELE (E S
DL BRAE4ERS - HUA -

(4) MNEMEEE - RIS R IEE 1L 6 B H IR AER (AR (s
HHELN EE)EESFRLER R TE 10958 mma Ha 5 SATIER -

369 Wikipedia Going Dark to Protest SOPA, Mashable US& WORLD, available at

http://mashable.com/2012/01/16/wikipedia-sopa/ (last visted Mar. 20, 2012).

370 Google will protest SOPA using popular home page, CNET, available at:
http://news.cnet.com/8301-31001 3-57360223-261/google-will-protest-sopa-using-popular-home-pag
e/ (last visted Mar. 20, 2012).

LT PIPA | RISk AE ME A2 (Preventing Real Online Threats to Economic Creativity and Theft
of Intellectual Property Act of 2011 ) HY¥= 7 fEifE -

372 Sopa and Pipa bills postponed in US Congress, BBC NEWS, available at:
http://www.bbc.co.uk/news/world-us-canada-16655272 (last visted Mar. 20, 2012).

37 Bill Summary & Status 112th Congress (2011-2012) H.R.3261, The LIBRARY of CONGRESS
THOMAS, available at:
http://thomas.loc.gov/cgi-bin/bdquery/z?d112:HR03261:@ @ @L&summ?2=m&#summary (last visted
Mar. 20, 2012).
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http://mashable.com/2012/01/16/wikipedia-sopa/
http://news.cnet.com/8301-31001_3-57360223-261/google-will-protest-sopa-using-popular-home-page/
http://news.cnet.com/8301-31001_3-57360223-261/google-will-protest-sopa-using-popular-home-page/
http://www.bbc.co.uk/news/world-us-canada-16655272
http://thomas.loc.gov/cgi-bin/bdquery/z?d112:HR03261:@@@L&summ2=m&#summary

(5) WIRGMEESARFE BRI RIUGE TR - B R (E4EE
A 75 12 Bt 8 a0 SR B KIS (o & A FL A e 55 M 1T A RSO B > Al o LA
1k - FFEINEHEETE -

&F LA - 15 LA R F AR G IR SR BB AR 22 2278 > A
AR Ze 4 - i SOPA JEZEIE M » MBI T REFEFEAERREL 2R F
"L WRETEZEBRZERENEFRS A E - N EREEME SOPA 7%
FERBEZMUE - 1 AT REHUEE B IR s 5 R L A aR B (et 2 % - &2
VB = [ DR R RS Ak s ie it s Z Ao e - AR [EIREE— R - 7Y
At E RS RGN ITE g 20 H2Y - HEFNEIERK
HIEN AT SRR TAEH > A R fiam A E Bk SOPA TRSHIRkEYaniE - fiESEHY >
EILEASN L2 Az 2Ry - SRS E /TR -

7424 KXER,

AR B BB R A A A A T S T2 | SOPA 335
Sk TR ASCERIFTILEY - BRI i R R - e (T
= IR A B A B B

AT AR E S S HEE R - JCEE E e S B RS - B
T A T RE st R B THEEE S FIAZE o] DUA S - & T HE KB IR 2 DL R A
{ERERRIE  EHEEIE Lo 25 R B EERIEH 8 - FimePra " 4L
MBRENERBSRER] - SR S PR o & Al sE AN [EAHRE T — Ay
BELfE T 2™

HA b > Viacom S M FRRHERAY T AR (A E R At AR IR A - B
YouTube K523 ¥EskRIR: » SMEY BB ESENAIE @ T8 T4
(electronic fingerprint) » DL Z5bbf @ BRI Z (EHE A TESE B EE &R
R BT o BRI S » (HER EHOBIBHEIS LSS ERITATRTIE . T - SRR |
H-EHECEENER > ERNAEREARLETR TS SERE T T RE R
By HEVRER THERE(EIT - i LEEVER 4£ Myspace &5 T 48R4 (H I H 12

3% Michael Liedtke, YouTube Unveils Anti-Piracy Protection, Associated Press, Oct. 15, 2007,
available at: http://www.law.com/jsp/article.jsp? id=1192525404635/ (last visited Dec. 21, 2011).
> Brette G. Meyers, supra note 358, at 950-51.
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HPAERBIFEA ) KE6EE > /£ YouTube &R Z WS R MBEIE - fEATEEATE
iRzt W AR ZZR hara RSN T ERE T T REZRE - #
EERHES - 1§/ A ATTE EEERZ I T S e B P L R - &
& KRB EZ R o 4 Myspace GRSy T 4ERE{E S TR H AR FAI
MHAEA L& 5 £ YouTube &N FysZ Z R HSAENER] L 212 > FaHFRIAILZ]
HRER™ -

AT - B e S A A ERE AR 7 T SR - LA 2 (Rl i )y
F— o BEEHEAERS AT S R mOTNEER - FERSA N TR ) M
Fr #R% kR - =72 Megaupload 44 UMG Z{EX » 82\ Megaupload 775 78 S ik
THAY B R B L BT — R —REVBH 2 1% > 8 BHEWE T T -
Megaupload B4 B ELEAT VG - FAR LERSHsTaEs: - MBI T FEFiE
JEZE RN SRR E T 8512(0)VARE » B EE R LA A LAt A Y
RN (R 2 SRS [ W6 8 Megaupload #EA R HERZERS A\ BT
8% SiET BAER R BEEL N RS T A Bk A A pE AR G 1R Bt PR O LTt
i (EEREIH AR " .

5 ElE A - A AEBIDE SR ARRIEES 22k - FHEIS SOPA Z1E% - 11
FERENRYTREA M Z - AR AP SRR 2 g7 R | SR
& AR S ERRE BRI - FIIF SOPA JAZEELEIDL " B | an< dis st at & =M
T EIRE G« sEhE R H RIS T SRS A iy T EAEUT %62
AR RS ZE 41 Viacom Int’ 1, Inc. v. YouTube, Ine FRIERGEES 1Y 24 AR Rk
IR Z S AR DA SOPA BU{T-fol EoAt A EFUES RS I E RIS » &

376 YouTubel) F {# FFUGC Principles > 2652/ 5] » &5 (# F Audible Magic/\ ElRF Al E L EN A
ek (content identification ) - See Audible Magic - Content Identification Services Customers, available
at: http://www.audiblemagic.com/clients-partners/contentsvcs.asp (last visited Dec. 21, 2011). Rif&E %45
HE M E A E B 40(1) “Audible Magic provides content identification services that identify
copyrighted music on user videos uploaded to YouTube,” (2) “recognition and management services to
VideoEgg a UGC Principles signatory for audio within its video files.” Id.

T BRI IR R A AR A N AN - AV E S IR TR H g1
WeEl EE AR EETTI 2 8% (putback notice) » HEEME @ K& /PR » R AT HUT Al
B TS Y - (HI =S [5G A F7%5 A m A At gess N L= 7 8 RO EWEER - defirghx
Fir A A > Bt 8512(d) # =5 5 [ ZE AV B N 4l A » Rl 8817 b am ARy EL B 28 2 BB E 93 2 X1
£ » See Jennifer M. Urban & Laura Quilter, Efficient Process or “Chilling Effects”? Takedown Notices
Under Section 512 of the Digital Millennium Copyright Act, 22 SANTA CLARA COMPUTER&HIGH
TECH. L.J. 679-80 (2006).
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ASCFE O EEERERY » A — S0 AR BBHES - R (e B i miEe T
FRHE -

7.4.3 REHER : EREHZET
7.4.3.1 P& I EEAEES H

AR Ry > BRI AR A S 20 LR AL - w] DU AR B AR - 49
B FUEIN BUF BRI [EIFA S - N RS A DR E R ST AN SN2 L B fIAYER
ER AR ETEE (seruting) Ay -BRFE R o £T %7y Protocol
TEHIAR - #EAA BUFZ S AE N - A 2R E SR AR H Lo - (B2 18RV EEE 1995
- NSFNet fZ85 > BIZTERHHHEE Z1% - MEsikpetabasa i s - A8
e RS (EAATAERS > RN I EL S BRE AR &R HI - B AR
ZHIRIIR A (spam ) DA [4ERSEE S o Fi2ic > dEpsie s i g hE B i a
(packetinspection ) g+ ii# ( packet sniffing ) [ EAE IR HAULEGHE 2 &
e SRS (" et A SR Fis < (BB IR -

AL » WS Z PALPEISASHIRE] > pEEE AR - LU EE R &
w27 MR > DI SRS © RLEES B G 1 A R
BEAFERA e - s P s A A e (it o BN
EHRIEREWEN A<  SRIBZARE RN - 80U~ AR N St H
RHEZ BER 20 AHETT YL o, SEES RS TR B Gl A Roh 2 7 B EifRE  1TI{RA =]
REfE AN AT BRI S LB 5 2L B Efe amErs kst ft &
Fit B A RIS AL TR B o ATRE A 2bY5 &8 » IVE AIRE = In A &
B TEFEEFEE R LSBT EE AR IRt E B FEE
A TP I SR B N A » BAEERT (ex-ante) FAHU{UEE& (ex-post) 215
£ > DIRHEL (tech) FEERURIEAAME (human) BB - mA& SRR BHER &
SERLE A FaE I (proxy)  BUEEFREEFIMIIRIE - fhah  FE4Cs

% Rob Frieden, Revenge of the Bellheads: How the Netheads Lost Control of the Internet, 26
TELECOMM. POL'Y 425, 425-44 (2002).

3% See Rob Frieden, supra note 23, at 652; See also Emily Zarins, Notice Versus Knowledge Under
the Digital Millennium Copyright Act's Safe Harbors, 92 CAL. L. Rev. 257 (2004).

%80 See Seth F. Kreimer, Censorship by Proxy: The First Amendment, Internet Intermediaries, and
the Problem of the Weakest Link, 155 U. PA. L. REv. 11, 17 (2006).
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HABRSTEINT - RS BT RS L& R - TR EPRE R AR
Iz adpsiesieftE S b (HEBRRGEIEE A SRR g mim 2=
sl R T @Rk iefttEHNERHEER T ERE S  FERIEE
ATERRIRRE ™ B350 AE R R A )R B2 AT 2 0 > B E A
R isted TH - S saTEMEs It w s IER Y — [ N - 2800 > &
S FRENE BRI DGR RS SR BHEEE » DUK(H 2 B B S s 12
A - R fe g R AT - (B A A At M2
BT AR T4 P It . LASMERSTHY Zoes e Ak -

WAL 4ERE T IS 5w & Sy | JETALME , AVAEREEIR LR
AR ATREAAE o FTLMEAR T LI > > - SR ARSI S8 4 208 T Has s
RRREI (A » PRy i i PRS- ABAIRER - T aIR - 4giRs i
BRI 5 H {RURARRS Se fEY Har B T HUANE - 2RI apeE M R > Ll 2 155Uk
peip Al EAA SR = SO K L 3 iy = e (N EIF Y O [ as SR ey
B e LA (B8 R Z s AL - A LA » =N HAEPR A YA
B CHER U TEEE (FRARZ S R S FmEE ~ R > R i
EE R °

7.4.3.2 1% —HE4R

SRR THEFE TR AR L 2B E (R FR LR FE - S8 T LS B
H e 1% —EFRER o BIRERS AL 5L B A B Rm i I 2.k > FERTEAE
FAERR - B ] e SmE Ry o IR ECE R e o R A
IRttt E - B S AR DB GBI TS RBs R R I &
EEF RIS EE L T oR 2 2B AR B> © BT (EA LAY L0 261 Viacom Int |,
Inc. v. YouTube, Inc —Z&Hr » JEBESH AR T-EFEFREA K 2 LR A IFIL

B b ML BLSE B3 A S G T > 55T o See Brett M. Frischmann & Mark A. Lemley,
Spillovers, 107 COLUM. L.REV. 257 (2007).

2 see NETCompetition.org, available at: http://www.netcompetition.org (last visited May. 28,
2012).

% R BB 2 R T AR RS LR SR A BE RIS | B 4IRS FR It - EERGT
SEEMNES - B EHNGIREESUE A B> 4% - See Jonathan Zittrain, A History of Online
Gatekeeping, 19 HARV. J.L. & TECH. 253 (2006); See also Jonathan Zittrain, Internet Points of Control,
44 B.C. L. Rev. 653, 669-70 (2003).

¥ Rob Frieden, supra note 23, at 670-71.
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EHEIEZ R - it DB T E RS (ER AR IR T s BN G i s F (5
ERITREME LN - ZLL YouTube BIHGARE Ry T U &R TEFEFREEE
ZERBZRUE > MTEEFRERIEffaE (deep packet inspection) - [ Z&E H CAJAE
HN RGBT A BIEHEEALIE R - S fa A S alsie R A 2 2
FRAR TR EE - f S 2 > ST - FEEER RS RS AR b
ZIEW  IHER GELIR AR R A B ER L4/ RO E RIS BRI -

WL > BIECASCAIISE Y - (R L T B F A2 2 2B iR
E 4R e IS IR B E B (E5RIE ORVALKE - B AT =
TERE N BHRE A Y RAEA LR © (HE > —ESRPIY f iTREF e DATE Rs@
553G - SURSGRFEY ML LIE RS 1T > e SRR R =B e B B T
FEFRARE R Z AR - ROReE SEES AL 5 i =K — SR -

%5 See David V. Richards, Posting Personal Information on the Internet: A Case for Changing the
Legal Regime Created by § 230 of the Communications Decency Act, 85 TEX. L. REv. 1321, 1336-37
(2007).
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8.1 EEIZEEHARI

ASLCZ ST E Y > SRANATIL - (5 sE RAEEs B iR st i B et — &5
an CHYSRI o RIS A ESENTRAZ T (EFTEA Z BRI TR ~ S e LR T
ATIPEE: > TR LME R— (B ERE - DO & e IR R g i & 1F
FEANZ e HREILIN AN R EMHIHY - AL J825 F eI IF 2 PR [ 4iEs & R
FEFEARBIR IS - ERER e Z ol E R NG DU (E & B CHYFRA Lokl
Z— P e ) FEBGE MR T SIS - 0 LI R JE Z A FIEE
e EIEEEVFTZE T - St SR B (5= BB 75 H AT e 2 iR
2 B o et — BRSNS o JE kDA T RS
2SR sSGE LS EREA ~ B (FIREERG. 2015 Ry am iR - MR TH
el AR o it (EAEAEREE R « AR AR T9280E
A B ES E S G A RS fR B BEE (R AU (T2 - [ % LA L (5 ]
o AL AEFEGIE—IREE > Wi (EHE AL ZE

8.1.1 BETHETA

8.1.1.1 TA

ASGRESEBL LEXIS VRS Bk E s TH - tt—8m TR RE R 2
FISCEBHAZARRBRE R [ R = BUAE B A > 5 Westlaw JR 52 BRI R I AH 55
B AEE BRI LA R R 2 TR E R 2

8.1.12 I3k
ASCHAER T R R SR B ART - R B TEFE (FREAZE P4 2 RS
512(c).Z FIFA RfE - A [eEFASCZ W5 HAY - BIFR A LB I AR - A

PARy  BEFRHI I ORI > ERE T AT BN 2 e R T BRI ) HRR R
FEHVATIL - IREEE AR R P e 2 B R R SO A TR

ORI METT  REE S B R AR ERTI S B RHRE R
3% B9 (2006) -
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WEEZ L ERRRGEES B TFer - EEERECA BT - 9587~ €
Rl EEUE TR MR > BURSAELE R U= - ZUTE - s 2
RS ZWEEFEA AT E H s - NIEASCEES - RS > ERsA
RS R S EE RIS TEFS AR L2 - 'L
ASCEGRETH S S A IR TR B s TERE ARILE = (ERE (R P R 2R
i > T EER AN /2 A RN 2 B A 2 i S M B - Sr e DA B2
SR > ASGR: ERA LEXIS Bt Ay = IR EAEAT 2 A LA AYHIE -

BT FHHIIRSIZ 1% - Radse IR H &4 » A0 HE DL T §512(c) 5 1E &
FEa g = T (key word) > 1IEHTRIE > B3t B =T T A RETAS
512(c) MR CZHFNR - sz HIME 2 fFam (dictum) AYMRE - TR EUR—F
RSeE R - eI AFGEIEREE 2 » 22— Diet - ZIRIFE S
A§512(c) 2 BRI ZHLA < 55 - T §512(C) | —FEINER AE ffE ORd =i TE A1 B
FERE > AP A 2 E S 5 | AR Z VAR > 20DAT safe harbor 8" exemption |
LR RERRT o AlE R G EIRT 2 EEE REUET A L RIS A -

b Ao DI E R - BY AT 2 25N (LEXIS H) s chpAf2e e oy
JEREHRT:) B T §512(c) , RN PREZTT A =g &R (raw data) > Ff——43
MrEAENE R > 55x_ R APLERTEFTA R E R (data) 2 #i54& g N2 &
FHE B AL E BT Z &R

8.1.1.3 [EHl

sl EHERTE o AR R A SCE RN 7R Lot Z [Raa s et B AR LIRS EE—
— R J7 A\ sh A B EEm IS S12(C) B R AR - IS E o HE N E R A
—{EZEAHEIEAE R R 2 PR R 2 (EAS i il 2 LB B AR & fml
MNEEZ SRS - (HEE SRR E - ST SIPREE - %
BRI E  BEILEEEVIFRAEIREZ — -

> NRSEBISTE512 TUfEZ B Rk 2 IR AR % SUASCRETHYE
BHEAER PUTERE R iR s ie B A b 2 — M - BIAEER N IRt 0t - &af
PHEF512(c) e A FIPR AT R/ D o MEZRMERS Bl RS PR (i - FHEL
FAHEAAARLZ ISP > qEER ARSI (L ~ DV AUIRS IS - iR it&m
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5 0 R K& LEHREE S HEFEASREAER - (HETIREANEREZ
HIRESE - EIET 2R &R IR IR B & EAES R Z AT > Jom & (EHE
NI BUE O TR N Z81F - Bk IR AR A G & EREA
Mz 2 I > NI - HATEARZ RBEEOIIA D » Bt > IERN BT ERZ
AV > SUE I Re G R AT B (R ERTEEOR - B0 i A i — R
fiilin 2 21 > (EfR I —BiR e S B R B A AR 2 U R > JERIEHAE Y -

8.1.2 BRER

Bl 2 (R AR - 3 2 LUK CHIHIRET (A€ 2010 £ 4 H 1 H 2 2012
F4 [ 1H) BRHATEIREI8512(c) 2 HIILET 39 M4 HikRE55m8512(c) 2 FIk
Z1& o ERI D S FSFFASC Y DSl A o B = MAiZ (F e A Rl
YIERERIE | (UMG Recordings) ~ ]z ={5:48F& ( Kodak Imaging Network ) ZZ&1{E
FEES - INE IR R4 B Al pefe Ll Bl R MH ifls 2 MP3tunes B YouTube R4S
Bl IR At  BEGRE - MR A—ELi A R BHY A = S fE 3R - (2
FEERFEURGEZAN » &G RREA LGB A NEE » IFRSZ
AEAE » IEFAIL AR SR SIERE REVERETE ] - WHARSZ &
DAL RSB S St & L AEE o fEBIRIHEE CBP - BEIRATRES [HEE
TERE NS A 2 SR LR (R N R a8y — a2 > 3L
SRS EE SR . £ 2 HisSN L ETEAL EErs & N IR IR A
FIAR P 5B -

8.2 BftAAZE

8.2.1 BfFRIABER BB RENR (Summary Judgment) %iat

RIRFR HEER B NG IR HIFERE
BIREEZIRA
&R
UMG o) sl 5 9 WALERE
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Recordings, Inc.
V. Shelter
Capital
Partners, LLC

Wolk v. Kodak | O W55 &I EN e e A foE

Imaging

Network, Inc.

&R AT

Records
MP3tune

PERFECT 10,|0 HN e & A foe
INC. V.
GOOGLE,

INC.

7 545 Perfect 10 757t Google 2 HAMTHRE—HFZE - Je4aRs AR EEFIR S ERALTIAE - Bl
BLOG ¥4y - GOOLGE &S 55F » (H{E HA S EH PR 2 §512(b) LUK #1¥HE =R 75 2 §512
(d)EBTHLET o ZRRA S F B AE P RN R A RS TR 3y SUE &Rt EE By
4 Google 2 ENEETT
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B 5 ARHSL12(C)s AR MR HR TR

< BRI A et Bl iR B e g
Rt Z R R BIHIREE A Z Bl

RAETRIAHH:
0%

AT RIRAH
100%

&7 6 WEERE NGRS eIt B (ERE R SR R L B Bl 6t e
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R E TR B R Z AR EstE

—EREET

@7 7 QR IR R B R (R S (PR EL B B e

8.2.2 FEREIHT

TEBAERETHY 5 (B2 - 48ps &G PRI EE LT 2/ D — Bl e R
Bz B 2o sl s E 2 /U h= 0 LS ' RURI T ARERE
Mg AR RS B E TR A=Y DIz 0T 8 T EFEFRE
EEEVTIELZ BB R HEERBREEREZHN - 52 - A
o e TE A 25 B A B s i AN S L 2291 Viacom Int™ I, Ine. v. YouTube, Inc —2&
ZHREE > ST TR R AT 2 E(F VIR ierE > RISk
PE—fRRE R & HAVMERERE - MIRIRGEMERE » 5 HUE B AT B TEFEFHE
EERIERN WM A - I3ER S &N RS s 2 B R IR -

B ARt #= e A eaFRIAHR (Summary Judgment) 2 EEBT -
TR PRRRAETAE IR Z AT AU EE B FA T LUE & © EREUABHIAE
7 R PSR ury) RHIERR - B edMEmRE Z HIR - 281 > A
EREFREAR DA BETER > FERRIGHEEFE AR AR5
Frad BV LA Fak 2y - RIS EINER - RS s s S5 ZoRAE R A

122



R FHENVETE T MARELBEFEERAE  WEES AT
W5 A Es " RERBRIRHNA , (Motion for Summary Judgment)

FE R BIZAANHR (Summary Judgment) BRF - HHHYE B RIS KLA8 6 28 (B 22 Bl it
AJHRGEZE > BA LR —MEPNZEIE - FTbUAEEZEE 2 - 18 T BRI
Fe ; (Benifit of Doubt) AR sEa4 HI AR 2 $3E 5 F - LA | RSV IR |
AR EEEEMOVE 2R WHEREEFHET A HEERRE - A ERA
IR IR HIA TG Z 1575 8 - RIS > fEFFPREHE A IS ZEE T freE A
FIRMEE N Z 5808 B ] DI TR - (AR N\ 8 0 A 2 iR f G v 558

388

gt bit 2 SeHESE T  ORETRE L R 2 P VR B RE BRI A
H o ez BIFERSHTETIENESEE - A ST — (8 S B A EE
AR > TRREN AL L R2E » AE 25K e DS AORERT R AR > A RIEE
HITE W Iy 2 b B R AR

[EEIAS 2 Feat i o BABEAE T4t Sal A F s e g BRI EE B2
HorZH  EAREARIGES - B R TS B HAVA S AR I -
ST S s o e e G

BEAS 2 F0ZEf Viacom Int” |, Inc. v. YouTube, Inc —% Aea & RlfEH -
TEBEIR ARG IEZ AR R EAAR - 5 Viacom BAENVFRL T RES S BIIE
YouTube FEHE 48N b2 RIET HABRAE » B/ VIPRELEE R - —fR AEE
HI 2 B m] BEEAN AR o ABE L R o IR AR s L Bl Y T %/ D e
YR - i IR P R R IR B R Ak R o HISR chal R R
RABAVEERE - EE F SRS YouTube 2 [l - BI4ERS & NI EHR it
T A A HAE A LE R BB - BEERIERESIEEN » EIR ST
Y - N ERAREAIEE R 2 & - BlERAERMEN S ST S - IhE
B EAREEE > DLFET YouTube 2 & 15FEHEE (inspection) MifSRIFLLL

3% KeviN M. CLERMONT, PRINCIPLES OF CIVIL PROCEDURE 96-98 (2nd ed., Concise Hornbook Series, 2009).

Id. at 97.

Fed. R. Civ. P. 56(c). Summary judgment “should be rendered if the pleadings, the discovery
and disclosure materials on file, and any affidavits show that there is no genuine issue as to any material
fact and that the movant is entitled to judgment as a matter of law.”

389
390

123



RN 2B R (R AT E™ - (I 30F > 58 AR > R JRet
#f Viacom gt 2582 &k - TTHE YouTube WEZAEA(EM: - sl f—E &
B 7 A EE YouTube HEIEHFESGELHE R ZIHT - M esTE Z &
AHAEF A E

PRMTAS S DAy bl R S F TEREE - BT W AF 2 Z A e FIDR R T #5:50 -
RIS SR IR R St B R R CRER A EBZ T
e B IAPTE 2AAIE Viacom $EHIFT 2 ARG - 5650 YouTube HIRARS » Bl
AAL-FFESEFEE - ER4e At JEGESRER A G5 &1 2 1% - DA IR E
Viacom 7 fEAGEIZE » 25 A IAREE Bl TIRRIEE | 2 a8 asi T
T — G HEEEHAT 058 0 Al TIRAR , AT =2 EE - GiAEN
EEHE - R HE b E HE L TR PAROE Ry R 5 RIEE - A
L Es 0 4R Viacom Int” I, Inc..v. YouTube, Inc —Z& 588 — 5l AR HER 1 H#rf52 2~ Bl
AR GER A R RS E R BN FRE BIDL— & HEE E A% - i
ne b | IERIE L BEE > BEERE R R T AR BIRE - HEGETRZEE YouTube
WERE AR EA BIEARS - BESTetH fiEaimE / B BIEAS » S
(SR

A& ik Viacom ZEEREIEEES THRE ) (B3 FEABIAIET )
TFAEFRLZEM - MAREARARE  AMEERNE @ ZeBZBETIE T4
B RELEAL c BA | SRR EERIEETY - RIPRERR 2 RZ S B (3
Z AR I R - B TEEE TR RS e ik
FOFHER T IRRITR ) SREEFIIRaEAE s R s iR i 2/ - AR T R
b SRR B PHE Z faddt - 32 TE2 Viacom Int” [, Inc. v. YouTube, Inc —2&
FTdBA "R EC MR ) BURSEERTE o A 3GRA 0 B I Ky el T W AR AR B 4
B FIRG R Z E PRS- B 2 HRYERMF BT & 7 R HR S 1Y
JRA - BTRT SRR AR T R13% , ZE oy BB AR » TR AR TR 5 2
By B BIER - H—fii SR & SRE RS A raL ek BT
P ) ZHE o BERI R AR et B8R Z ek - TREA SO ESEEHIEE
—F il 2 - BEEEZ FTERIET Z FTfE

91 Hassanabadi, supra note 38, at 434-35.

124



8.3 /GG

[EEASLZWEFE HEY - ASCACE B I B W FTaeat A igny - B e TS
EAVER > JREMESEEADURE - BRI Z 2T - TRV R
LOfa o B S RAY > B EEAVERET T > BRI R R SR BT
BEE L > 20 ENEERS R AR - B —ERiA IR L2
Rt o s oA RN o] DA H ATt = 22 2 AR A Z I E S - (F Ry
—fE R -

Rt - 4Eis & PRSI I B o R RIS b AN S T RSB |
Zieth - LR SR A RRETTEA 28] - RS R E LB s G 2 1
T - ATRrefifs T ALK | ZPHIERTT 5 5540 » Bkt B aYE IR EH g
A AT BR AR RS L — R A ZEIE . HREFA R (A — EZ [HIE
ATeA L3 @R MRS T = o e T R SE A e T AL
AU AER 8 Fin « g2 » Hpaian A n(E AsisiEf 2= 7
r st A LN E — (S SERYESS - S A LB (R AN S5 RV EsE L
Sl =P S TRRPANEE | W B P59/ ISR - 3: TAvAZ 3 NI C Sva (=5 SRS I/A
HINE IR o 1B IR A SRR -

Ptz — ﬁgﬁgﬁ ) | ISPRAERT

&2 8 ISP " IHEMRET(E ) 2 AR B AL s Sk

125



JU~ AR

9.1 FENIERYE

SEZIE SR BN 0E T ROR ABR AR, B - BN BURETS T e R
Martin Niemdller (1892-1984) HyE({EEs - o] MM Rda & —(EVEER4RERS (& — (&
BoR > ASIKEARE - B~ BRI

DEEIMLT (FEEARESD) Bt T » I B E EEE > WAEEE
REMPIER AN BB - FA SR S RRAMFTEHR T EE - Ff
ELEME  WEE TG RMAFIERR EEIE - WMAERERE - EE
RS (R o AFIFR IR R E AR Rdkai st T e

EoEE e eaEREm teds o iR > E U SEEAHEE O aHE
AIEAERHEA 22 B 3G —(AISEHE - 2 (1S8R 04 /E YouTube H{EEBIEFATEE
AR R < — VIR ESEEREEM BN » SHEERTWEZER2 AT
EAEFHITR - A ABEHZRAIR R » MR RT3 A . - At
A NE RN -

FHSED B A 2 > (B5HEE (FRR AR & B By et (R - FMTu/aert
B P (o PR R = ] FRAS - > Rl SRS Rl i L ELHO SR IS0 o I
I LR A R % s B T 2 s A 2 TR 5 ARIRAS SR A
e (technology fair use) “V-& - 45T 5 2 WS 22 ZEIMT (e i = 5wt
ZEgfE > BN EHREE SN S - BREEEEANS » 2 EAimIER ey
E{ °

Y[E) B~ AiiR AR & (AT Fred von Lohmann Faiify © ' BN & IESC R BTSN -
Z A FRAEHTE R > KB AR R R P A R B 25
Fa IR o AEE(FHE IR thRYE (ERERT L0 - 2 iey - AEENRESR
TEFESTRGEE R R+ R 28R 7% SRPIEA TR S 0T B R iR

392
393

von Lohmann, supra note 136, at 854.
Lawrence Lessig & » ZFlFFa:E - mi#EsE 29 » H 354 -

126



T ARHYA R - (HEAMERAE E 4K v] DUE 8BRS = o LR AT 2Ky A H (E 8
A o ANRAVEHAGHEE > hatA — RIWMTEHERS _Laan — B R BT %EHY
GEEA/INKE - EHCEETEREARYTRA R -

/Z}

FEIEE > ASCELL Brennan KJAE{E Harper & Row —ZE A [ B & A
A TR T E Y > DU B TR R B A RS o AEAR
FEHREASEER » | Brennan AOEE R TR S i LEAEZ/FREEE T AT RERVFE
AT TE - i Pk AT Y DU AR P AR AT ERRE « RS FTie 2 B A B
A EF IS eI -

9.2 TRFIFTAREHIARIK

LB U T EFEE (LR T R (£F D EEF=wm - &
JEE 2009 FEIEE T L 2R AR 2 SURARBE(THERBIREA FIR o FFEARY KRS
— R R R PiE R 55 UGC EESEEaR - = ansig 35Ty
A A AR e B ] - PEEE e E M I B iE R ISP S i
GE o WEA SR HIATL » FEEEFREESE 90 R 7 1 " (A EET R
AFIT § BIR GRS - e EENGSE A E SE BRI - I H R4 YouTube —2¢
ERFRAL R AE - BRI IEE DL RS ) =[P ARG T - EA
HSE M ABLIF AT A ARENMERYSE K © R s 85 B SRR Y74 -
HEAARSZ R o IS SE R HRTA IERER R, - B4 AR RN &
FEAE ST WIRZR 23R/ MR 5 Viacom Int' 1, Inc. v. YouTube, Inc —25 2 R f#[EZR ]
= JRMAIER A Viacom Int’ I, Inc. v. YouTube, Inc —2Z227 5 [E 11T ° ek T ISP
HZEE - A4 &R st R e p i g% - ElIRK
FATSE LAY - TNIEEZAFRE A AAEEN - R AMER) - B EREEERN 85

(win-win) HYSREE T~ » ASGERE T BIRSIE & S B el IR ssie it
T - IER R BB A EREEAZE R - AfEs =
TR - BRAN g AR EEE N R MIFTOHE I -

FINRTIEEFHE - B L2 NFTEERE AT EKAYsR ) @ i%H] - 5

39 Harper & Row, Publishers, Inc. v. Nation Enterprises, 471 U.S. 539 (1985).

39 Lee, supra note 2, at 260.

127



FERIRRERERE - DU R A & (FRE AR IREER: - ARRERT A R
PR S B FRER B mRetgedt 7R B ot > M BV S S E R E 2
SAREAYERYE - B E AR G 7 EFHENERGE SR EE RS =
NS 7 E(FREE TG A R B = 5 B Y SRR B A 7 B 2R A
Sl BRSO ZEHY » ARy » Sy A Hitem K s am B HAVEL 7 > I EEAYE >
EBART A 8 D R B RS BRI IR I T g E
SRR RIS = o L BRI - B AR AR AR - A
H¥ TSR - F e e EAF EAVER © 20[F Lessig #FARATE - REEFEHA

RS R AT TR a0 .
FETT » SRk A SO BRSO SR DL e e

(DFREEAEREES: 90 2 7 ZHE M il - JE25 2 EA ZIGE - EA R
R IEIE AL ISP SRz a2 28 HE - EFT (R B ISP SRS 2 2 [F]
B ZVEFERBEINR  NEHEMFEETERE - B REITEEE
FENIEIEHEER T - DMRESIE Rl A LA, -

(QIKELERR " NR1E 23T LA fEg - i ] A5 2 o 22 Al LR EE -
BB R T - EnRE RS S RIS R B [ A e R A BRI A=
F@ o fEZEFH Viacom Int” |, Inc. v. YouTube, Inc —Z& 7 FEXEFMEESOE A | @ £
Bl FEOK ISP AREHIZE RIS H R NV EEBERE | 2 EALE Pl —(E &3
128 ZEEMEBCRPIRTACE - Bt MR a4 1y B HR
I R4 R 2805y > JRERE A Viacom Int” |, Inc. v. YouTube, Inc —Z&
o JEBT AR BEE. " AL E Ry SRR IR R S RN R E
B A e AL it B REERTRE 2 THRAE - IR AR 0 AR
Ghey ISP EENBHSGHEEREYT - #it 2 FimE HIT A ERgHEZH
FEMRE - DI RAR s E & 2R BUT - BRBREIERS B i DU A SUER ]
VR — RIS -

Q)zaae e brHEEER T > EMELERE B HArie Al - #EAHEER
ER TR E SN > R MHER SNSRI R AR

% Lawrence Lessig % > ZIEF145% > BiHEEE 29 > B 251

128



MAEE B 2 s » A M AR L 2B R RERE R - 5
— NI ° FtEEEEE (M= JNEELEL Viacom Int” |, Inc. v. YouTube, Inc
—Z TADHETR | BURSEAVARRERT - IRV B =R 2 48 &l T
AR IR BB AR Al gE g6 AL 2R @ilE e EREH « Kt
o RIEEEE Y - TRNE A HA T E I MR R Z AIRE » A EEEE R
R A E P 2 B Rk - FEEEAE - B SsBUE 2 AHRE AT
B DUB RN IR B 2 RVESS 185 5 2 SH G R LU RS « E{FHE
V55 87 RS 1 IHER 7 sk T RG2S IR - E(RREE 87 RS
2 I TiEMR R, Z5IEERERE

Btk ASCELLR eMusic £ERAFLEUREIAESE:  SemfERERsi R E 8
N e R EE S KA E AT - IMRGEE(RRERYIE— 7 7% - RN BT
B AEiEEE AT A - idsasrb I ERFE IR SR - GEEIA A8IF %
o | R T MBTEEEZ 2T ZRHI MRS S lIBURIE Sl AR R
Viacom Int" |, Inc. v. YouTube, Inc —ZEFTaERYEE A B2 (ERERY 71 » 7] BLS 53
s e — BT HA S HL AR S 2 R — (e 55 25 5B H B VA RS & am - S HIAR
e o

*7 R H 240 -

129



SR
— s
(—) #HE

1. Lawrence Lessig » SIiFaeE - MR 7 UERTE —FTEAEILZENE BHSUE » B
AR - &6 (2008) e

2. Paul Goldstein & +Z2FAhfate » B2 11 HE * HEETRI T Lo (X PR -

TRt (2000)

TR - BT A - (FHEINT (2000) -

FRE RIET R () BRI (FEE N (2006) -

LRSI BRI SREE - W (2003) -

PRI FF%s CTHE) » SRCHET-I (2008,

PRERHE 4 I E () » TR (2006 ).«

Gz o HEMESE ° —mok > (2009) -

S - B (R T sE R - 4k (2008) -

10, BREE - HEM BB (R RIFE MR RARRE
ST A 5 (2006) -

11 SRR R B - SRR AT (2007) -

12, ZERGHD S e AR SR B o » TR (2007) -

13, 22 SN BRI Tk bt 2l ot i 5 B b bt
(2008) -

14, BIFLP > EEEAEIEAS > RSN o TTIREAR (2007)

15, FELEM - EFREZ (RFELBOR » SR LR (1979) o

16. FEUIE - EIFHEER G EISRIEREEE TR - A1k (2000) -

© ® N U AW

N

o O

(=) HAF

1. Fiak - (EFEERENESRGREE RERERH ) - (HEZEE)
5173 HH > H 25-41 > 2009 410 H -

2. BT ~ AR TRBREN T EERE ) OEREOR ) o (EEMEERTD
% 81 HH > H 96-126 - 2005 F 9 H -

3. HMAZ s (Sony Corp. of Am. v. Universal City Studios, Inc. (F) ) » (&%
+EE) 5 55 101 H > H 282-290 - 2007 F 12 H -

130



e

Voo o CHNEREIE (AR N SIS iR s REE(ER 1D A Z VT )

(HPIEMAEOEER) - 55 11 - H 257-298 » 201041 H -

5. SME > CEIEREAMATERREALR) - GEHER) 5549 17> 2001

E£7H -

R (EBSTRTSIRIE C RR A SRS - GREE®) B 25 |

21-47 » 20108 H -

7. BEEE > (ZEZTSENEBEEERERNT — fER RSS2 ZEER) > (H
HOEEHEE) > B 1731 » H5-24> 2009410 H -

8. HEL (ISPYERS b HTE(FHEAR(E) » CEsNESE) - 45 44 11> B 44-46
19974 9 H -

0. JERET - UM (BRSNS PP s ) o (HEE
By, 5 151 Hf o B 203-218 » 2007 4E 12 A -

10. By o CEEERTpE AT A R SR A S R e ) (e
LEpS3%) o B3 16 Ho E1-40.» 2008 42 12 i »

11, I~ Mt RS G i T R g R ) (R
HORERTRR) » 45 8% T 1-47 -'2006 4 10 F -

12, ZEES b (i FTE TR 2 TSRS — Sttt Jhit 4 92 47 2146 ¥
o) s (BRSSPSR ) » 98 8 > H 231-305 2007 ££.8 H -

13. R (£t DMCA % P2P HIEF:RE(E M) » (FIEDEHEBNT) - 8520 55 2
Hf » E 28-58 > 2008 =2 A -

14, HBRDR » (TR A I S e s A R k)

(HEESREE) » F 182 8 » H 205-222 » 201047 A -

o

(=) Efiwsm L

1 ZFcE - E (R S E R ORER SRR - B &SRR T 18

2002 -6 H -
2. FREME EFEETEZEEHERE BOLBUE REVEAFESETZEATIE 5w L -
19946 H -

w

HIEHS » ERME EATREFRALZ TS BITIEOS K R T
AL 0 1996 £ 7 A o

PSR » BRI IR B Y BYSE - WA AR L6 > 2002
E6H -

BIftict  YouTube § 35 7 ZE48IG E (EMEHE 2 HIZE-LISSBIA B, »
KBS (8 ST 3L » 2007 476 H -

WG - ERSIRESIRICE 2 R R E R BN A A TR A L
sl > 2010 £ 6 A o

B

o

1S

131



1.

1.

(19 warEEm s

TG > (CEIFREFEEIRMAVECRRIR ¢ 55 Eldred v. Asheroft) » HfHEER
E5E T BRI EARTEEHA 25T ¢ —ooo~"oo= | B ffybfta] & » 2004
FI12H10H -
()  HAth
EBEEZ A GE HADOPI A " =IRIFK | B & - BT AR

http://gcis.nat.gov.tw/eclaw/hotnews_View.asp?sno=0P%5DOkV &FromASP=hotnews.asp
&NewsType=2  (F{&BiEgIER] : 20111 H 12 H ) o
RRFEE H 0 s A 58k A= YouTube Audio ID & YouTube Video ID £f85 - FEF| =B
R W EEE — =8 8 84 > — U &% > YouTube 4 Ik
http://Www.youtube.com/t/contentid  ( Fz {2 EBEEARFE] : 2012 24 H 1 H) -
T=IR(E  BFRE AR RS R M BRI R AemiE - S ihE
Hr4E, -
http://www.copyrightnote.org/eclgna/clgna.php?op=showcontent&id=9&p=4 ( &%
BERIIR - 20114212 H 10 H )

4. ZlEfeidErs kit ISP KRERREHIAARRE L Q&A » B EMEFH

Ih -
http://mmww.tipo.gov.tw/ch/ArtHtmIl Show.aspx?ID=26fTbf77-a849-479d-acf7-a47f06ecdb9
f&path=3334 (R {2EERIESRE + 201141 H10 H) -

eIy
(—) EF

BALL, HORACE G., THE LAW OF COPYRIGHT AND LITERARY PROPERTY (1944).

2. CHRISTENSEN, CLAYTON M., THE INNOVATOR'S DILEMMA (rev. ed. 2003).
3. CLERMONT, KEVIN M., PRINCIPLES OF CivIL PROCEDURE (2nd ed., Concise

Hornbook Series, 2009).

ELEC. MARKET DATA Book (Elec. Indus. Ass'n 1990).

FAZz10, JOSEPH B., INTERNET LAW AND PRACTICE (2010).

GOLDSTEIN, PAUL, COPYRIGHT'S HIGHWAY: FROM GUTENBERG TO THE CELESTIAL
JUKEBOX(2003).

GOLDSTEIN, PAUL, GOLDSTEIN ON COPYRIGHT (3d ed. 2008).

HUNT, CRAIG, TCP/IP: NETWORK ADMINISTRATION (Sebastopol, Calif.: O’Reilly

132


http://gcis.nat.gov.tw/eclaw/hotnews_View.asp?sno=OP%5DOkV&FromASP=hotnews.asp&NewsType=2
http://gcis.nat.gov.tw/eclaw/hotnews_View.asp?sno=OP%5DOkV&FromASP=hotnews.asp&NewsType=2
http://www.youtube.com/t/contentid
http://www.copyrightnote.org/eclqna/clqna.php?op=showcontent&id=9&p=4
http://www.tipo.gov.tw/ch/ArtHtml_Show.aspx?ID=26ffbf77-a849-479d-acf7-a47f06ecdb9f&path=3334
http://www.tipo.gov.tw/ch/ArtHtml_Show.aspx?ID=26ffbf77-a849-479d-acf7-a47f06ecdb9f&path=3334

10.
11.

12.
13.

14.
15.
16.
17.

and Associates, 1997).

JoYCE, CRAIG ETAL., COPYRIGHT LAW (6th ed. 2003).

LosHIN, PETE, TCP/IP: CLEARLY EXPLAINED (Morgan Kaufmann, 4 ed. 2003).
LITMAN, JESSICA, THE STORY OF SONY V. UNIVERSAL STUDIOS: MARY POPPINS
MEETS THE BOSTON STRANGLER (Jane C. Ginsburg & Rochelle Cooper Dreyfuss
eds., 2006).

LESSIG, LAWRENCE, CODE-VERSION 2.0 (2006).

MERGES, ROBERT P., PETER S. MENELL, & MARK A. LEMLEY, INTELLECTUAL
PROPERTY IN THE NEW TECHNOLOGICAL AGE (5th ed. 2010).

NIMMER, MELVILLE B. & DAVID NIMMER, COPYRIGHT (2002).

NIMMER, MELVILLE B. & DAVID NIMMER, NIMMER ON COPYRIGHT (2008).

PATRY, WILLIAM, MORAL PANICS AND THE COPYRIGHT WARS (2009).

SCHECHTER, ROGER E. & JOHN R. THOMAS, INTELLECTUAL PROPERTY: THE LAW
OFCOPYRIGHTS, PATENTS AND TRADEMARKS (2003).

(=) & S

1.

10.

Band, Jonathan & Matthew Schruers, Safe Harbors Against the Liability Hurricane:
The Communications Decency Act and the Digital Millennium Copyright Act, 20
CARDOZO ARTS & ENT. L.J. 295 (2002).

Band, Jonathan, Google and Fair Use, 3 J. Bus. & TECH. L. 1 (2008).

Beebe, Barton, An Empirical Study of U.S. Copyright Fair Use Opinions,
1978-2005, 156 U.PA. L. REV. 549 (2008).

Benkler, Yochai, Free as the Air to Common Use: First Amendment Constrains on
Enclousure of the Public Domain, 74 N. Y. U. L. REv. 354 (1999).

Birch, Stanley F., Brace Memorial Lecture, Copyright Fair Use: A Constitutional
Imperative, 54 J. COPYRIGHT Soc'y U.S.A. 139 (2007).

Boyle, James, Cultural Environmentalism and Beyond, 70 SPG LAW & CONTEMP.
PrROBS. 5 (2007).

Breen, Jason C., YouTube or YouLose: Can YouTube Survive a Copyright
Infringement

Lawsuit?, 16 TEX. INTELL. PROP. L.J. 151 (2007).

Brown, Brandon, Fortifying the Safe Harbors: Reevaluating the DMCA in a Web
2.0 World, 23 BERKELEY TECH. L.J. 437 (2008).

Chang, Liliana, The Red Flag Test for Apparent Knowledge Under the DMCA
8512(c) Safe Harbors, 28 CARDOZO ARTS & ENT. L.J. 195 (2010).

Concepcion, Cattleya M., Beyond the Lens of Lenz: Looking to Protect Fair Use

133



11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.
24,

25.

26.

During the Safe Harbor Process Under the DMCA, 18 GEO. MASON L. Rev. 219
(2010).

Durkee, Musetta, The Truth Can Catch the Lie: The Flawed Understanding of
Online Spaces in In RE: Anonymous Online Speakers, 26 BERKELEY TECH. L.J. 773
(2011).

Easterbrook, Frank H., Cyberspace and the Law of the Horse, 1996 U. CHI. LEGAL F.
207 (1996).

Farrell, Kristen, Corporate Complicity in the Chinese Censorship Regime: When
Freedom Of Expression and Profitability. Collide, 11 No. 7 J. INTERNET L. 112
(2008).

Fisher 111, William W., Reconstructing the Fair Use Doctrine, 101 HARV. L. REV.
1659 (1988).

Freiwald, Susan, Comparative Institutional Analysis in Cyberspace: The Case of
Intermediary Liability for Defamation, 14 HARV. J.L. & TECH. 569 (2001).
Frieden, Rob, Revenge of the Bellheads: How the Netheads Lost Control of the
Internet, 26 TELECOMM. POL'Y 425 (2002).

Frieden, Rob, Internet Packet Sniffing and its Impact on the Network Neutrality
Debate and the Balance of Power between Intellectual Property Creators and
Consumers, 18 FDMIPMELJ 633 (2008).

Frischmann, Brett M. & Mark A. Lemley, Spillovers, 107 COLUM. L.REV. 257
(2007).

Gerhardt, Michael J., Review Essay, The First Amendment's Biggest Threat, 89
MINN. L. REV. 1798 (2005).

Ginsburg, Jane C., Copyright and Control over New Technologies of Dissemination,
101 CorLum. L. REV. 1613 (2001).

Ginsburg, Jane C., Separating the Sony Sheep from the Grokster Goats: Reckoning
the Future Business Plans of Copyright-Dependent Technology Entrepreneurs, 50
ARIz. L. REV. 577 (2008).

Gordon, Wendy J., Fair Use as Market Failure: A Structural and Economic
Analysis of the

Betamax Case and Its Predecessors, 82 CoLuMm. L. Rev. 1600 (1982).

Goldstein, Paul, Fair Use in Context, 31 CoLuMm. J.L. & ARTS 433 (2008).
Hassanabadi, Amir, Viacom Int” 1, Inc. v. YouTube, Inc--All Eyes Blind: The Limits
Of The DMCA In a Web 2.0 World, 26 BERKELEY TECH. L.J. 405 (2011).

Hetcher, Steven, User-generated Content and The Future of Copyright: Part
one—Investiture of Ownership, 10 VAND. J. ENT. & TECH. L. 863 (2008).

Hormann, Kevin C., The Death of The DMCA? How Viacom Int” I, Inc. v. YouTube,

134



217.

28.

29.

30.

31.

32.

33.
34.

35.

36.

37.

38.

39.

40.

41.

42.

43.

44,

45.

Inc May Define The

Future of Digital Contnet, 46 Hous. L. REv. 1345 (2009).

Jacobi, Tonja, Innovative copyright, 109 MicH. L. REv. 1011 (2011).

Judge, Kathryn, Rethinking Copyright Misuse, 57 STAN. L. Rev. 901 (2004).

Kim, Eugene C., YouTube: Testing the Safe Harbors of Digital Copyright Law, 17 S.
CAL. INTERDISC. L. J. 139 (2007).

Kreimer, Seth F., Censorship by Proxy: The First Amendment, Internet
Intermediaries, and the Problem of the Weakest Link, 155 U. PA. L. REv. 11 (2006).
Landsberg, Brian K., Safeguarding Constitutional Rights: The Uses and Limits of
Prophylactic Rules, 66 TENN. L. REV. 925 (1999).

Lee, Edward, Rules and Standards for Cyberspace, 77 NOTRE DAME L. REv. 1275
(2002).

Lee, Edward, Freedom of the Press 2.0, 42 GA. L. REv. 309 (2008).

Lee, Edward, Warming-Up-to User-Generated Content, 2008 U. ILL. L. REv. 1459
(2008).

Lee, Edward, Decoding The DMCA Safe Harbors, 32 CLMJLA 233 (2009).

Lee, Edward, Guns and Speech Technologies:How the Right to Bear Arms Affects
Copyright Regulations of Speech Technologies, 17 WM. & MARY BILL RTs. J. 1037
(2009).

Lee, Edward, Technological Fair Use, 83 S. CAL. L. Rev. 797 (2010).

Lemley, Mark A. & R. Anthony Reese, Reducing Digital Copyright Infringement
Without Restricting Innovation, 56 STAN. L. REVv. 1345 (2004).

Lemley, Mark A. & R. Anthony Reese,~A Quick-and Inexpensive System for
Resolving Peer-to-Peer Copyright Disputes, 23 CARDOZO ARTS & ENT. L.J. 1
(2005).

Lemley, Mark A., Rationalizing Internet Safe Harbors, 6 J. TELECOMM. & HIGH
TecH L. 101 (2007).

Lemley, Mark A. & Philip J. Weiser, Should Property or Liability Rules Govern
Information?, 85 TEX. L.REV. 783 (2007).

Leval, Pierre N., Commentary, Toward a Fair Use Standard, 103 HARV. L. REV.
1105 (1990).

Lichtman, Douglas & William Landes, Indirect Liability for Copyright Infringement:
An Economic Perspective, 16 HARV. J.L. & TECH. 395 (2003).

Lohmann, Fred von, Fair Use as Innovation Policy, 23 BERKELEY TECH. L.J. 829
(2008).

Lutz, Karl B., Patents and Science: A Clarification of the Patent Clause of the U.S.
Constitution, 18 GEO. WASH. L. REV. 50 (1949).

135



46.

47.

48.

49.

50.

51.

52.

53.

54.

55.

56.

57.

58.

59.

60.

61.

McJohn, Stephen M., Eldred's Aftermath: Tradition, the Copyright Clause, and the
Constitutionalization of Fair Use, 10 MICH. TELECOMM. & TECH. L. REV. 95 (2003).
Menell, Peter S., In Search of Copyright's Lost Ark: Interpreting the Right to
Distribute in the Internet Age, 59 JOURNAL OF THE COPYRIGHT SOCIETY OF THE USA
1 (2011).

Meyers, Brette G., Filtering Systems or Fair Use? A Comparative Analysis of
Proposed Regulations for User-Generated Content, 26 CDZAELJ 935 (2009).
Nimmer, David, Repeat Infringers, 52 J. COPYRIGHT SOC’Y 167 (2005). Oliar,
Dotan, The Copyright-Innovation.Trade-Off: Property Rules, Liability Rules, and
Intentional Infliction of Harm, 64 STAN. L. REV. 951 (2012).

Parchomovsky, Gideon & Kevin A. Goldman, Fair Use Harbors, 93 VA. L. REv.
1483 (2007).

Patterson, L. Ray & Craig Joyce, Copyright in 1791: An Essay Concerning the
Founders' View of the Copyright Power Granted to Congress in Article I, Section 8,
Clause 8 of the U.S. Constitution, 52.EMORY: L.J. 909 (2003).

Reese, R. Anthony, The Relationship Between the ISP Safe Harbors and the
Ordinary Rules of Copyright Liability, 32 CoLuM. J.L. & ARTs 427 (2009).

Reese, R. Anthony, The Relationship Between The ISP Safe Harbors And Liability
For Inducement, 2011 Stan. Tech. L. Rev. 8 (2011).

Richards, David V., Paosting Personal Information on the Internet: A Case for
Changing the Legal Regime Created by § 230 of the Communications Decency Act,
85 TEX. L. Rev. 1321 (2007).

Samuelson, Pamela et al., The Copyright Principles Project: Directions for Reform,
25 BERKELEY TECH. L.J. 1 (2010).

Urban, Jennifer M. & Laura Quilter, Efficient Process or “Chilling Effects”?
Takedown Notices Under Section 512 of the Digital Millennium Copyright Act, 22
SANTA CLARA COMPUTER&HIGH TECH. L.J. 679 (2006).

Wu, Tim, Intellectual Property, Innovation, and Decentralized Decisions, 92 VA. L.
REev. 123 (2006).

Wu, Timothy, Copyright's Communications Policy, 103 MicH. L. Rev. 278 (2004).
Yen, Alfred C., Internet Service Provider Liability for Subscriber Copyright
Infringement, Enterprise Liability, and the First Amendment, 88 Geo. L.J. 1833
(2000).

Yen, Alfred C., Third Party Copyright Liability After Grokster, 91 MINN. L. REV.
184 (2006).

Yen, Alfred C., A first Amendment Perspective on The Construction of Third-party

Copyright Liability, 50 B.C. L. Rev. 1481 (2009).

136



62. Zarins, Emily, Notice Versus Knowledge Under the Digital Millennium Copyright
Act's Safe Harbors, 92 CAL. L. REv. 257 (2004).

63. Zittrain, Jonathan, Internet Points of Control, 44 B.C. L. REv. 653 (2003).

64. Zittrain, Jonathan L., The Generative Internet, 119 HARv. L. REV. 1974 (2006).

65. Zittrain, Jonathan, A History of Online Gatekeeping, 19 HARvV. J.L. & TECH. 253
(2006).

(=) Hth

1. Aaron Freedman, The DMCA: 10 Years of the Good, Bad, and Ugly, MacUser,
available at : http:/Amww.macuser.com/legal/the dmca_ 10 _ years of the good.php
(last visited Dec. 15, 2010).

2. Amended Settlement Agreement, Authors Guild, Inc. v. Google Inc., No. 05 CV
8136-DC (S.D.N.Y. Nov. 13, 2009), available at:
http://www.googlebooksettlement.com/r/view_settlement agreement (last visited

Dec. 21, 2011).

3. Audible Magic - Content Identification Services Customers, available at:
http://www.audiblemagic.com/clients-partners/contentsvcs.asp (last visited Dec. 21,
2011).

4. Bill Summary & Status 112th Congress (2011-2012) H.R.3261 , The LIBRARY of
CONGRESS THOMAS, available at:
http://thomas.loc.gov/egi-bin/bdquery/z?d112:HR03261.:@ @ @ L &Summ2=m&#su
mmary (last visited Mar. 20, 2012).

5. Brian Stelter, Now Playing on YouTube: Clips with Ads on the Side, N.Y. Times,
Aug. 16, 2008, at C1.

6. Fred von Lohmann , Viacom Makes Its Case Against Yesterday's YouTube,
Electronic Frontier = Foundation, available at:
http:/Avww.eff.org/deeplinks/2010/03/viacom-makes-its-case-against-yesterdays-youtube ~ (last
visited Jan. 20, 2011).

7. Google's YouTube wins Viacom copyright case, BBC NEWS BUSINESS, available at:
http:/Awww.bbc.co.uk/news/10399610 (last visited Jan. 10, 2011).

8. Google will protest SOPA using popular home page, CNET, available at:
http://news.cnet.com/8301-31001 3-57360223-261/google-will-protest-sopa-using
-popular-home-page/ (last visited Mar. 20, 2012).

9. Juan Carlos Perez, Google Testing YouTube Antipiracy System, PC World, Oct.
16, 2007, available at: http://www.pcworld.com/article/138493/article.html (last
visited May. 28, 2012).

137


http://www.macuser.com/legal/the_dmca_10_%20years_of_the_good.php
http://www.googlebooksettlement.com/r/view_settlement_agreement
http://thomas.loc.gov/cgi-bin/bdquery/z?d112:HR03261:@@@L&summ2=m&#summary
http://thomas.loc.gov/cgi-bin/bdquery/z?d112:HR03261:@@@L&summ2=m&#summary
http://www.eff.org/about/staff/fred-von-lohmann
http://www.eff.org/deeplinks/2010/03/viacom-makes-its-case-against-yesterdays-youtube
http://www.eff.org/deeplinks/2010/03/viacom-makes-its-case-against-yesterdays-youtube
http://www.bbc.co.uk/news/10399610
http://news.cnet.com/8301-31001_3-57360223-261/google-will-protest-sopa-using-popular-home-page/
http://news.cnet.com/8301-31001_3-57360223-261/google-will-protest-sopa-using-popular-home-page/
http://www.pcworld.com/article/138493/article.html

10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

Liedtke, YouTube Unveils Anti-Piracy Protection, Associated Press, Oct. 15, 2007,
available at: http://www.law.com/jsp/article.jsp? id=1192525404635/ (last visited

Dec. 21, 2011).

Miguel Helft & Geraldine Fabrikant, Viacom Sues Google over Video Clips on Its
SharingWebsite, N.Y. Times, Mar. 14, 2007, at C1.

MySpace Home Page, available at: http://www.myspace.com (last visited Dec. 21,

2011).

NETCompetition.org, available at: http://www.netcompetition.org (last visited

May. 28, 2012).

O'Brien, Danny, Disabled Must Be Given Equal Digital Rights, Irish Times, May

22, 2009, available at:
http://www.irishtimes.com/newspaper/finance/2009/0522/1224247099810.html
(last visited May. 28, 2012).

Peter S. Menell, Intellectual Property Issues: Assessing the DMCA Safe Harbors:
The Good, theBad, and the Ugly, Media Institute, available at:
http://mww.media-institute.org/new site/1P1/2010/090110.php (last visited Sep. 14,
2010).
Posting of Brad Stone to N.Y. Times Bits, (Feb. 27, 2009, 18:51 EST), available at:
http://bits.blogs.nytimes.com/2009/02/27/amazon-backs-off-text-to-speech-feature-i
n-kindle (last visited Mar. 20, 2012).

Posting of David King to The Official Google Blog, Latest Content ID Tool for
YouTube, (Oct. 15, 2007, 14:01 EST), available at:
http://googleblog.blogspot.com/2007/10/latest-content-id-tool-for-youtube.html
(last visited Mar. 20, 2012).

Posting of Frank Smith to Contentinople, Internet, Media Companies Announce
UGC Principles, (Oct. 18, 2007, 18:15 EST), available at:
http://www.contentinople.com/author.asp?section_id=431&doc_id=136714  (last
visited Mar. 20, 2012).

Rao, Leena, ComScore: Facebook Passes Yahoo to Become the Second Largest
Video Site in the U.S., TechCrunch, available at:
http://techcrunch.com/2010/09/30/-comscore-facebook-passes-yahoo-to-become-th
e-second-largest-video-site-in-the-u-s/ (last visited Oct. 27, 2010).

Schecter, Daniel S. and Colin B. Vandell, Viacom Int" 1, Inc. v. YouTube, Inc:
Safe Harbor Protection for Online Service Providers, Latham & Watkins Client
alert, available at

http://www.lw.com/upload/pubContent/ pdf/pub3638 1.pdf (lasted visited Feb. 9,
2010).

138


http://www.irishtimes.com/newspaper/finance/2009/0522/1224247099810.html
http://www.media-institute.org/new_site/IPI/2010/090110.php
http://bits.blogs.nytimes.com/2009/02/27/amazon-backs-off-text-to-speech-feature-in-kindle
http://bits.blogs.nytimes.com/2009/02/27/amazon-backs-off-text-to-speech-feature-in-kindle
http://googleblog.blogspot.com/2007/10/latest-content-id-tool-for-youtube.html
http://www.contentinople.com/author.asp?section_id=431&doc_id=136714
http://www.lw.com/upload/pubContent/_pdf/pub3638_1.pdf

21.

22.

23.

24.

25.

26.

217.

28.

Sopa and Pipa bills postponed in US Congress, BBC NEWS, available at:
http:/Avww.bbc.co.uk/newsAworld-us-canada-16655272 (last visited Mar. 20, 2012).

Terms of Service, YOUTUBE, available at: http://www.youtube.com/t/terms
(lasted visited June 9, 2010).

TorrentFreak, Universal Censors Megaupload Song, Gets Branded a “Rogue
Label”, available at:
http://torrentfreak.com/universal-censors-megaupload-song-gets-branded-a-rogue-I

abel-111210/ (last visited Mar. 21, 2012).

Universal Censors Megaupload Song, Gets Branded a “Rogue Label”, avalible
at

http://torrentfreak.com/universal-censors-megaupload-song-gets-branded-a-roque-|

abel-111210/ (last visted Mar. 20, 2012).

What is WIPO?, World Intellectual Property Organization, available at:
http://Mmww.wipo.-int/about-wipo/en/what _is_wipo.html (last visited Dec. 16,

2010).
Wikipedia Going Dark to Protest SOPA, Mashable US&WORLD, available at :

http://mashable.com/2012/01/16/wikipedia-sopa/ (last visted Mar. 20, 2012).

Wu, Tim, Does YouTube Really Have Legal Problems, Slate, Oct. 26, 2006,
available at:
http://www.slate.com/id/2152264/ (last visited Jan. 20, 2011).

YouTube to test video ID software, BBC NEWS, available at:
http://news.bbc.co.uk/2/hi/technology/6744325.stm (last visited Dec. 21, 2011).

139


http://www.bbc.co.uk/news/world-us-canada-16655272
http://torrentfreak.com/universal-censors-megaupload-song-gets-branded-a-rogue-label-111210/
http://torrentfreak.com/universal-censors-megaupload-song-gets-branded-a-rogue-label-111210/
http://torrentfreak.com/universal-censors-megaupload-song-gets-branded-a-rogue-label-111210/
http://torrentfreak.com/universal-censors-megaupload-song-gets-branded-a-rogue-label-111210/
http://torrentfreak.com/universal-censors-megaupload-song-gets-branded-a-rogue-label-111210/
http://torrentfreak.com/universal-censors-megaupload-song-gets-branded-a-rogue-label-111210/
http://torrentfreak.com/universal-censors-megaupload-song-gets-branded-a-rogue-label-111210/
http://www.wipo.-int/about-wipo/en/what_is_wipo.html
http://mashable.com/2012/01/16/wikipedia-sopa/
http://www.slate.com/id/2152264/
http://news.bbc.co.uk/2/hi/technology/6744325.stm

