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ABSTRACT

Concerted actions that violate competition law are highly anticompetitive, and seriously
hinder market competition.-—All-countries heavily regulate such actions. In EU,
British and Korea, laws explicitly void such actions in private law. Because recently,
U.S. and E.U. imposed huge amount of fines on Taiwanese businesses, local businesses
began to pay attention to competition law. Among cartel businesses, can one business
clam against another based on the breach of the agreement of a concerted action? This
should be subject to the validity of the illegal concerted action agreement under private
law. Inthose limited cases in Taiwan, no convincing opinion is found, and most of
them are opposite to the worldwide trend. As the Fair Trade Act is being amended,
this essay analyzes cases, review Article 71 of the Civil Code, and propose several
factors for evaluating the validity of an illegal concerted action and grounds of voidance
under private law. The authors hope it can be of reference for the amendment.

Key Words: anticompetition, concerted action, validity in private law, grounds of
invalidity, Article 71 of the Civil Code
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RS ETT RAZ EA R 1 > BIRE— R - — AR BT o AR

R ] FAE B R BT R R ] C 7 < BAIEO A EAIR B E - e K

I LRI T R Il & 1T R H AR Al Bk 2 — 80y - Bl AR A 332

[Be (% - RIE e R L] BRI PRORE B ARA » IEEIRF IR T o4 PO RE L4 S A S i

> AR DAHEE TR = A > BEIEB IV SATE A2 2028 R

BB ARG VIR A R - (TR AT « KBRFEAT ARG
HERAMAE A TR Z S EAE 25 =T B N L RENRE -

EINTE = T A N BT R 2 Rl T RE S A AR ARSI PAESRIRAA
I EERH R A LI o MR SaB ETRAI RS — & 5 Z [ R E
HERZA% - 6T AR T o M RARST R o L PR 224 22/ DA SR
TRAHEE N 1A RTRARESCAT DUEs = T e RITE 2R ERR R ff
LR

[ R Aok S 7Y 1987 FEME S S SR B RIS T (RERRERLE LY A
AR » (] LISZFRAbe MeHaA [B) PR Tl sl S 1k AR B EL AR E A
F - R EIFRU IR RSEAGGUEBEZEY 258 - iR EEY) SRR EAT
Fy BRI I HANE EIER ZBOTRRE » PAS L ATLEAREEAG 2 (P4t
& - AAME S —TerF - IR S ENA BB EFEE « BEAASI AT
7Y EHATE S R oot > S5 S ek SRR PR A w50 - I 2
S EVPAEMZESE S - AldsE \ e SR -

3.4 /NGG

ERIES TVRMALREA ZRBIRIES 134 R IEE S St BN NEZ
BE > PN ERIRFEMNE ERRF 2507 > FELERANLERK PN B A FAR kR
(H EHIEZE - RIES T1IRE SCHEIsRMAIARE » RILAR 3R K A AP
i EEA RN EESERRITRUE - BUEEIRIASS 134 (ReVHIERETS - 1
SRARE < B IRRIESS 71 RIS E B IR 5 FTAE - MR RIASE BE]
EEBILRIES T1 RAVEEREE ] > CLEEREIE - B DRETEM 2 B R A Ry va AR
A BAS I 2 B G M E 2 ] Ry AR - RNV BRI TIARA Ry BERL RS
BRAVHLGEARE - MHERRIC BVASE 71 FRE A REE 2 A1 - GERAE(ESE 71 FRIEER(E
SHURRLEIY - ORI LA E R > TR REREAE AT E - HoRAESHER
JESR T R Z IR EETIRE -

51 17A AMERICAN JURISPRUDENCE. 2D CONTRACTS § 309 (2008) -
2 EAE BE § T HIB[EE L7 E 231
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BB EFIBEREA R FOEENUE A R AR AN AR
TR E By > I DA e 5 U R - Rl B R B AR
¥ SRBEREARASE 7L SR o EDUAET R IR R AT R
T RBR AR - HrE it - B AMREAS IS « B - FIMEEIHRER
e EEAE HPOK - B0EREENB I EE S EERE - BEHETEEL
FOERH ER R - DUEEREIREERCR - AVAEEREHEES 71 k2 E
PP T A2A4Y 2 N Ry g MR ~ Bl AR~ —BRAy ~ AR ~ W& fi
SIS - AL > BVESS 71 REVER(E - IR 0 H RV REEERERRY T IART
FERZEIERE | MACEARTR] - 2R FRIFAE EEAEEHEERE - mit
TR IR B E A (E ZE AL SRR AT - 46T AR L B AGHIHIET IR
Al - B BAEE R AR S 134 RIVENE B » 2 Em R FIFAR R -
2 5% e L ] P LAYEE SR o

IR B A R AT IR LB 1R » PR VRIVESS 74 (e Fy Bk
Sh - DUER G RIGHIAEREINA L « 8GN Ba 7R 0 slBMe it 55—
RO E AR 2 AR IR WEASCE IRICR IR » ARBET LAaTa

3 MRS - BELEHN > H 65 =RER - /UK (2009) -
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SFUUEE ~ 526 ~ B KBRS BRI S 1T RFLEBUIFTRAL

%

%

H A TSR R RS AR G S B R R R S BRI A — 22T
HARE MR ASGRRERIARA RIS - S/ 8% B A R AR ST R
ZRE R EEERS > AR EE R EIAE B R > DRSS RS
% o

4.1 ZEEEIAEBHE ST e GBI AR A

Ao T e am HO ] R A B 1T R 2 RVE LR Bl By /4l AT
Ry A 2 PIERIRAT - 5B AE HE FHYA Sherman Act({&22%) - Clayton
Act(TeF<E2) ~ Federal Trade Commission Act (B FS A KA SZ ) »
Robinson-Patman Act (32 #-Jkf 20%) @ (HEUSE 51T s BARYAILE Sherman
Act - iS5 1 IRFLE » (EEIEAE2AY - FENDRECE M7 2\ 45 Srelikal » H AR
il e Y N ] 2 58 2y B B 0 FJEiE A o (R A&ras L allEiR > 3245
s hiEE e et E  EEERIAE  HEea g —(EET° - B
e EE R - IKEBIRE & Al > T ARG Al E R w5
EHENER > flasE AN e SRGiEE T EENRRHE , RAERESHRE
HHEER Bl Rl Epga e IREEe T - 396 2T A - 22 Sherman Act
PR s YRR - R /K- 5 B AL 7[R - $5/& Sherman Act 55 1 fRAV#iE -
Sherman Act fllE{% 7 & Bl17Y 1897 2Bl S st s 1 Pt b i & 1T R
HE  (EH T&—{E245 United States v.Trans-Missouri Freight Assn® > [ ZE {31y
& > ERTEEHERRFE ST - 2 T AHER | Cruleof reason) K T&E
RIEEIRAN ) (perserule) o f&arad i@ T [ Hhafgg & | JRHN(quick look ) » EZE
EAR R E AR AR A (B SR B fUsiR el - Jo A S5 ez fy
IS BB R o PRSI EAA T

% ANDRES |. GAVIL, WILLIAM E. KOVACIC &JONATHAN B. BAKER, ANTITRUST LAW IN PERSPECTIVE:
CASES, CONCEPTS AND PROBLEMS IN COMPETITON PoLIcY 59 (2002).

 WTHATE 2010 4 8 H 30 H > SR G R fE 5B R  B R 1R RS 48 B e T 77 e 14 SR SR 20
B Z£71 » /i Dougals Broder, United States: anti-competitive agreements —Department of Justice, Antitrust
Division —car lights aftermarket, 32 EUR. COMPETITION L.REV., no. 12, 2011, at N209, N209.

% 15U.S.C.A. § 1 " Every contract, combination in the form of trust or otherwise, or conspiracy, in
restraint of trade or commerce among the several States, or with foreign nations, is declared to be illegal.
Every person who shall make any contract or engage in any combination or conspiracy hereby declared to
be illegal shall be deemed guilty of a felony, and, on conviction thereof, shall be punished by fine not
exceeding $100,000,000 if a corporation, or, if any other person, $1,000,000, or by imprisonment not
exceeding 10 years, or by both said punishments, in the discretion of the court. ; -

°" 166 U.S. 290 (1897). REHE(E » SEEIRFLRITA FIk & (B & s — R e > (H A -
WO FRBSS T 45 - 2B = Abeam U8 - H 267(1994) -
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4.1.1 &¥EH| (Rule of Reason) *®

£ 75ER Sherman Act JERSCHIRAEIBIIMNEE - TRE T A EE

(unreasonable ) FYSC 57 E 28 IEAYAC Z i > A040REE S5 % » Sherman Act 25
1 AT S IRV S LS TR AT T S S8 S sk © IR LV ABEREZ (R R SRR
N EHARFHS T A o R LA SR » bR T /2% Sherman Act V104 E
540 FEERSEREAMFTA AR B RE s HIE> - AHEANEEEERE &P
BET R HAT IR SRR e R S5 A R IR OIS A R B i
R rh e S s/ IS A A o4 1918 £FfJ Chicago Board of Trade v. United States 22!
& Brandeis XA ERE] > HHGERIVIT R - DUTSIENE DA T > B TR T
'H y (nature) ~ " #illEg ; (scope ) ~ B "S5 | (effect) BIlMgeR - b5 EFRHHF
Gh > EATHERCRRVRER - HIILAEEYE o JG1F HEH - TRBIE & T R REA &
HRANE - wAE T SETISHEREION - BfERRET ASEHENS I E - 88
ISR AIRRGEE TR E T AN A S B RS R R LU i SRR EE 0 A
i H A WS F IR AER T EE  Ge L EERNE A FHET hed
B SR B A -

4.1.2 =2hEEEH] (Per Se Rule)

SRR E R IRE = SRS HANE A S ~ ZZHREE A EAE - Bk
AR A% S Z S ANEISR SN BAS « B LAEARE T  RAFEBEREE
PP HIFREIUR o 2B ENAE A a B S8 iy 2L (a8 B - iz g
e ERIT AAE EERRZE LGRS CR - CERF AR T AE R AR HE
ANz AR AR DN RIRAL - SRR E (T AR (category of activity ) #ii%y
EIREE - Bl—BMEEsT A R T e ERESEA Ao T A% - H
FEEFRZT HEENE ERRERAZ T NEJR S A EEEIHA AT RETHE
A EEAZRGEFEEAGHE > AR EHERNEGRF TSR > ST
AR R RE R IA IR e B A SRR o BRFR T ARTAE 2007 45 Leegin Creative

8 FEEELEE RS EMAT rule of reason 1 common law A& TR 4317 (reasonableness

analysis ) » JEFIZ R » 2R Louis ALTMAN AND MALLA POLLACK, CALLMANN ON UNFAIR COMPETITION,

TRADEMARKS AND MONOPOLIES § 16:16 (2007).-+

% 35A.L.R.Fed. 2d 1, § 2 (2009).

%0 National Society of Professional Engineers v. United States,435U.S. 679,679(1978).

61 246 U.S. 231, 238-41 (1918).

82 HERBERT HOVENKAMP, THE ANTITRUST ENTERPRISE: PRINCIPLE AND EXECUTION 194-96 ( 3" ed.
2005).

6 WILLIAM C. HOLMES, INTELLECTUAL PROPERTY AND ANTITRUST LAW § 5:3 (2011); WILLIAM C.

HOLMES, ANTITRUST LAW HANDBOOK § 2:9 (2011).
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Leather Products, Inc. v. PSKS, Inc. ZZ5 {5 p 40 B fyE604 -

ZE[H ] AT (Department of Justice f5fE"D0OJ” )il FE 5% & ( Federal
Trade Commission f&fE"FTC”) H 1992 48 » #5A7— 458581 - LAERZEM " &
{E y Bl FTELE - Hrpamny " iR E A 2 O8R5 J7 1 (Antitrust
Guidelines for Collaborations among Competitors ) | R B3 A M-S > s » (=
ZEEMERGIS AR ER - RS2 EE - 3235 E RS H ER T B EREE
(price fixing) ~ [&]%E B¢/ Dz H (output fixing or reducing ) ~ EfZ(bid rigging) &l it
#(4y(market allocation)®® » LR B AREET B © MIEEBFSREERIE
BB EINE S EEY - B ERR R AT h R e A - i
B PIEENEET R REGEEN . BE—8H  (single entity ) » A " &
SRIESEIFAN > 140 2006 4 Texaco Inc. v. Fouad N. Dagher®Z&: » 5B FE R =
AR R/ K ERE B ST R AEE RS (BRI FE S
R Fe it & ISR 3] (Texaco 1 Shell Oil) DL A picE—# A8 (Equilon
Enterprise) 752 #E A {735  Texaco Ei Shell Qil {44 Equilon Z4&& A 4T 5 Equilon
HYfER] > Texaco B2 Shell Oil sttt TS FHRFAR » L2 B RNEA T EREE
Z M

4.1.3 Bz EEHA|(Quick Look)

EEEDAE B 1% R E o e i R RIS v AR ARy T PR & R
Al 5 "quick look rule of reason” < 4 EHE H TR & H FAAREES - R HE SR EHR
RSSO IHAT T R R ARG - T s a3 B8y i=0 A
FraE e se e o (514 1984 £y National Collegiate Athletic Ass’nv. Board of

% 551 U.S. 877 ,886 $2%(“the per se rule, treating categories of restraints as necessarily illegal,
eliminates the need to study the reasonableness of an individual restraint in light of the real market forces
at work”.

% U.S. DEP’T OF JUSTICE & FEDERAL TRADE COMM’N, ANTITRUST GUIDELINES FOR COLLABORATIONS
AMONG COMPETITORS (2000).

66 49U.5.46(1990).

67 U.S. DEP’T OF JUSTICE & FEDERAL TRADE COMM’N, supra hote 65.

§ 3.2 Types of agreements that have been held per se illegal include agreements among competitors to fix
prices or output, rig bids, or share or divide markets by allocating customers, suppliers, territories or lines
of commerce.

Palmer v. BRG of Georgia, Inc., 498 U.S. 46 (1990) (market allocation); United States v.Trenton
Potteries Co., 273 U.S. 392 (1927) (price fixing).

68 525U.5. 128 (1998) ; 390U.S. 238 (1968)
%9 547U.S.1 -

0 HAEsMER SRR M TS E RS S R 5 278t o U.S. DEP’TOF JUSTICE &
FEDERAL TRADE COMM’N, ANTITRUST GUIDELINES FOR THE LICENSING OF INTELLECTUAL PROPERTY.
(1995).

™ WiLLIAM C. HOLMES, supra note 63, at § 5:3.
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Refents of University of Oklahoma™ 3t » EER A = A b iR AE /K SR B & [E 8
81~ [REER - —REPERAEREEFRA BEZEET  ZREmFL
TE By R S hERME  INIEE ARERE RPN B R s R o XU » B
Foimn A ERR AR & B BN & 282 > {27F 1986 4£Y FT.C. v. Indiana
Federation of Dentists "*Z& 15t » (£ PR EEIRE > 155 ) 8 DUB L iERs f N &
EAEEFRREL G M ET B SRRl E NEE o EEIF RS AR
RARFNAZERZAZE  TEARE R E AL g -

4.1.4 /NGE

PRz B E Al (quick look) Ay ¥ IEREE G IR - BUERAVE > IRETHR1T
R aIR AR AR A RRIE R (g A R A & [E e aiE -
B2 B i A S8 T o 41 ) 5 BN B e A4 California Dental Ass'nv. F.T.C."
ZE R R Rl e e AR s s P B R i 2 A R I 2 i P TS
HRIUE S & R FE A, RR A B IERE © NIL/EE 2l R R B F I
M HHEE A EHEE AR - FEIENAE IR HIS T T AR 2
PRI E - ARERE AEARR > SRR SRSHEFAN - FlaS2ER L s
ERE R E A 5 PRH] (vertical restraint of trade ) » {51 - [ 1967 4F-4 2007 FAYH]
SRR AR A SR R s S B R A U RS - )T 2007 B IR A
R (KSYE (EhRZE Leegin v. PSKS 22" SRS i Al B ZCHER 7 ET — H4EAY
JE RPN - Sherman Act FTAE 1E 7 B PRI 5 (Eh8 » (£ LUR &7
HIRR Il P A PR » ARZBRSGE Fe el » AIRZ IR 72 £ Sherman Act - [t
TEaTE —(E PR AR R4 B 6 A 2 Sherman Act [ » AR A AV HI2 & B
Al - RESE SRR EERER RSO D E AR RE gk - EEM
AR R (S (RS MR T AE LA RO PR (B RE SR A TR S IR i
EAS YA R B T YA R HIs: 5 SRV EE M & AR L - e AR
Kt e E B RS A RN SIRNRERRF IS o LR AR E 5 HE H R AR
PR BT By BRI SRR -

2 468 U.S.85,86 (1984)

™ 476 U.S.447, 459-60 (1986).

" WiLLIAM C. HOLMES, supra note 63, at § 5:3.

> 526 U.S. 756, 779 (1999).

® United States v. Arnold, Schwinn & C0.388 U.S.365 (1967).

’ Continental T.V., Inc. v. GTE Sulvania Inc.,433 U.S.36 (1977).

¢ State Oil Company v. Barkat U. KHAN and Khan & Associates, Inc.522 U.S. 3, (1997).

™ 551 U.S. 877, (U.S.2007).

8 Douglas Broder , United States: anti-competitive agreements- RPM, 32 EUR. COMPETITION L. REV., no.
6, 2011, at N119.

81 WiLLIAM C. HOLMES, supra note 63, at § 30:5.

~N N~
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4.2 EEEEEBHENEEHRESGI I ZBETTZ

4.2.1 —f%ERI| AR ECR rl#hfT(Void or Unenforceable)

75 [ L2 A TR SR A E HE T B A HE B 2 7 T A RT3 T (R0
[R5 B SRR R AR E o AR RS T R R AT AR AR
HHBZRANIE 21T R B 18 S ez A (AL » s% FEEI RIS AT T (B0 Y - RIEA
MEHI RSO IS FIH A ER | BRUE  BZE TR ERE T ~ R ENZF TR
24 By R T TR o A By IR SN ~ BT ASLECR SR AT
FARRERRER s e RS A2 YR - AHRBERIVEER 25T R
2B o DRI ANE A AR T o i R R SRR A AT o 49 Ry
IDRIIES=da ey B INITC 0] 103N Pt

FEEEF E.A Farnsworth- 58 R Beiif 75017 (unenforceable) 224y & 5~ Ty
TiEE  (illegal)324y - HhAS ZhRR AR R R nI i TEEL VR LA 2 — TR DUR
=i (penalty) Z BT AG T « fE32ETR Al sant(TIE) » BEAAARFE £ AN Z2—T7 g #h}
DR » HiENENEN » A S8 HA o LR ol 5fam i TRz 324

B AEREATE T T2 AEFECRES MIE R TiEE, -

4.2.2 #5aj#{T(Enforceable)

PLLILIETT R FTE SRR E A AT R IR S HUE - ot — R A% 22
LRI Ry AT T (SR EES) < B AR EE LA S5 B AERRL AR SRy H VAR S %
JEEAR L B - IANERERR - BIANE Virginia I - JAEAR E i S BE R1E
BUE ~ HEACRRZER IR - sRARGE RS R a5 > S HIETREEL
B ET > (A S I E R AR E A SRR A SR RUE © TRBEHIRER
Ryl EARNIEIHRGERS « BRI ESIIIT R - WA N ARBUARAEIT R A R STHUE
EINAZS vl

8 K. Miller Const. Co., Inc. v. McGinnis, 238 I11.2d 284 (2010).

8 American Law Reports ,55A.L.R.2d 481§ 1(originally published in 1957).
8 Hinerfeld-Ward, Inc. v. Lipian, 115 Cal.Rptr.3d 237 Cal.App.2.Dist., (2010).
% Raab & Co. v. Independence Corp. 9N.C.App.674 (1970)

8 E. ALLAN FARNSWORTH, CONTRACTS 315 (4th ed. 2004).

8 Niemeyer v. Wright, 75 Va. 239 (1881).
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REE24T 38 SOE S AA & RZ LI mlEram sl T - JAbe eIy EEEE2y
ZHTHEARTE O GEEE 508 E A e FELTE - PIAERHIE HIVE
TEPREERTE BT » FLEULETT Ryl SZ AR - 2 TR ETHE fre& 2 N3
SN To% B RO A > B - R4 TR FTRE AR 2™ -

o Z4y2 — B TN H TR A8 e - Mt )7 AL &2
AN SEBCR TR AR B T2 - JARE nl 5E DATZL 2 SN FL B i A a5
HET > Bl A BRI TRALY AR M AR FT R 2 AN LR - (VAT IER TR
R TRZ AL S — T A o R T BB T 2 Rl sl 2 T o B 9 A4 EE
B 1973 4E7E Hedla v. McCool™®Z& {5 » P e A AT 5K HR 0138 fth 7 e 2
AfisghiE » Rt 5 2 E st S S BB E T E L fes IR EE - MEmEiE s —
TR AR THAY . B AMTT RN Bl Sfes o Taz 228 B e Hia R E 5 T
R Z ST e

4.2.3 /NGE

TEBERIMAL A E B4 2 e B Bl o A 2 S AR B T B S AR B P B B T
AR E R TS AIERaR T ?A0E E A e R E R 5 2 32402
HREES TR > BTSN EGEAEE ER S AE o AR HSOR A N a1
HATETFIR, o SR o (BRER AR I R > 1T » (HETRECAEHET
Fy ZRNGE BRI HIR e » VAR A S A AR BT E ~ ST
AR BOTE B e DUBES L alERaRET « AERZIETEY I T R & 18— B EE
HYIUSRTT RBlE i T Ry R REIRTRE TR 1 RIS han T /2 DAY o (B4R 22
N ZAT R R E B E R AR - R E5RZ ISR TR AT RE A &
;ﬁQl o

4.3 FEEFEIAEBEA SEIRG#FET Fy(Restraints of Trade)X(7J

HYBREE TT =

AL 2 A nEAT T (unenforceable) RN - —fABEHR FH =flE B4 =R & 5 M
IpRIE 0 BESRA AR all or nothing 5= - (B BUABAEEI T F %

8 FARNSWORTH, supra note 86, at 336.

8 476 F.2d 1223 (9" Cir. 1973).

0 —ANIREERIESS 205 EARE - VEFRBIBEEES S 1+ o EREASIRBEIEES 2 FE
LA KA -

%1 FARNSWORTH, supra note 86, at 315.

% RICHARD A. LORD, 6 WILLISTON ON CONTRACTS § 13:24 (4th ed. 2011).
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e v

(1)all or nothing /5= » ARy Z —FE A & BRI RE(E ZLL BT HERY -
(2)blue-pencil knockout J7 = » AER 2L Hh A S BV R B LY 2 oAt B 7 72 vl D) ]
FEE > BLLHYEA E5 IAT 0T -
(3)the partial enforcement =fE .~ £ blue pencil rewrite 5=, » BHEBET 4R
GHZ%PTZ  HURES—ITMERmE R EEmrE » AT
JEEFR -

4.3.1 All-or-Nothing Rule (Unenforceable or Void)

FEEAE LML Sy P A B bR il 3 (restraints of trade )2 Hi#0 R B /N FLEL
SR BT T M WARTHB AT S » BRLTME SE R - IRB LB N
SEFEET o T TR Crestraints of trade )+ /45 SREIZAL % R HEIGE 7 /\ 7k
PR — o EEDAGCE R AL DL H HFEE4E#0{T (unenforceable ) -
DL 5o FOAR B B T Ry NG T2 A T RV O BT - BEEN G AR E R alE
EFR DA TEHNAEAE® « R T (R AR = BRI - EBDER:
BRI T IE R N LR 2 324 » BB IEE BT B 42— - fli
inois I E&FAREAE 2010 FE il % ZE (A2 e A B i (A 42 520 N B4
E—EHEE -~ INFRANR SR F R 5T Ry AR Ry 2 PR R -
I PRIR I R A E TR St oA R E R s 2 NEE > RSS2 P24~ A]
BT - £ Wisconsin JBH SR EFZL A A S AR Bl F 60 RIEZ IREUER
AT (unenforceable) e 5% N i = A AE 2009 AF £ H 2T REE B 2244 R 1
RSB A GHRY  FAnEaRT - EE A T (unenforceable) o SEEAE
b 4R B8 nY Restatement (Second) Contract § 186 Fr&Eiyl+H—H] - A~ B~
C =ZBF M4 E R EEE - BN A SR RS T 17 5y BN ATEBER
MM T TRZ324Y -

% Daniel A. Crane, Optimizing Private Antitrust Enforcement, 63 Vand. L. Rev.675,712(2010).

% Kenneth R. Swift, Void Agreements, Knocked-out Terms, and Blue Pencils:Judicial and Legislative
Handling of Unreasonable Terms in Noncompete Areements, 24 HOFSTRA LABOR & EMPLOYMENT. L.J.
223, 248 (2007).

% 1d. at 249.

% 54A AMERICAN. JURISPRUDENCE. 2D MONOPOLIES AND RESTRAINTS OF TRADE § 836.

%7 Juliet P. Kostritsky. lllegal Contracts and Efficient Deterrence: A Study in Modern Contract Theory, 74
lowa L. REV. 115 (1988) .

% Kaiser Steel Corp. v. Mullins, 455 U.S. 72 (1982); Continental Wall Paper Co. v. Louis Voight & Sons
Co., 212 U.S. 227 (1909); RESTATEMENT (SECOND) OF CONTRACTS, ch. 8, intro. n. (1981).

% FARNSWORTH, supra note,86, at 314 .

100 Reliable Fire Equipent Co.v. Areedondo, 405 I11. App.3d 708.

101 \is. Star. Ann. § 103.465 (West 2002).

102 star Direct Inc. v. Dal Pra, 767 N.W.2d 898 (Wis. 2009).
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PR EEE B L PRILE AR W VA PR ERIESHIBELERA LA
T (unenforceable)y L% - BEAE ER ENEAEHOALTA - HEE R D SHZEZ
gl o SEEEEE E.AFarnsworth 3753 — (35 £%745 (illegal contract)f > B4Ry
(void) 7eiy T AHEME - T2 Fy— T T & B Ak s B ey — 20 3 R ol
T (unenforceable) » FJEE/Z T AERER  JAPT HE QA N ERZLLE A ILER -
SR A T B BN R T o AT A DRI — s ] DU T34y o (H324Y
2 ISR AR AR B THLKY o B RS PR RaE BT o (2324 HAth 5
DR FRERIT -

4.3.2 Blue-Pencil Knockout Rule

T EBENEAER A R @A AR - 7B R A8 7 =& LA
{Z1F » blue-pencil knockout rule Bjlf2E— < blue-pencil knockout rule J245# 44 &
MEE 2 Pl (mechanical-divisibility) » Z5EREESEC TIEATEL 7712 » JSREEREH )
A BV - A IRGERSFE R EE R - HUR A GEIRHTSE RGN - 0L
P R RS R 4 i 324 % B o BRI ey Alem s sa
EBTHRER R 24T DAERFZ L -

DL o PR RO AR > QIR R B A ERG A~ s = 5 W EE 324
EREER > HI[RZ SL T 47 PR R RO R BN e R (F 3 2 5 B 5 & 3
LTI o [EE R S ERR S R B e D BN R i oy B A\ s T s,
DS e T (A2 o LT E (A ARt B = A P B4 o (E T3 ETR
wttRE N ERE R > BRI E R Y0 s A & ERPR S PR il 2Ly
A EL AR 53 A B 43 E AT BME Y modification 735£ e

FEE T 0 (IO TR — B R T T30 » S I B T 51
FHE™,

(D)ERCEERAE Y B & R RO EE A -

13 Note, A Law and Economics Look at Contracts Against Public Policy, 119 HARV. L. REV. 1445, 1445
(2006).

104 EARNSWORTH, supra note 86, at 314.

105 Michael Dicen v, New Sesco, In., 893 N.E.2d 684 (Ind. 2005).

106 .s. v. Continental Fwdg. Co., 64 Cust. Ct. 838, 848 (Cust. Ct. 2 Div. 1970).

197 Charles A. Sullivan ,The Puzzling Persistence of Unenforceable Contract Terms,70 OHI0. S. L.J. 1127,

1159-60 (2009).

108 54 A AMERICAN. JURISPRUDENCE. 2D MONOPOLIES AND RESTRAINTS OF TRADE § 963.

109 AMERICAN. JURISPRUDENCE. 2D. CONTRACTS § 319.

10 Circuit City Stores, Inc. v. Mantor, 335 F.3d 1101 (9th Cir. 2003) (applying California law).
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()i SRR RIS D B B SOE T -
Q)EEEFLNE D st Ry — R LIRS A FREUR -

QTR EITZ — el M EENETR -

(B) BRI AR IR S SN EE HAVHE R

(6) R T EFRESOEFRAIK > BITRA AT EES -

(T SCAERT A AT THYE 72 7 ] BLEL A B 7 V) B A BRI 2 AR -

A YIEIHTER R LT E TSy » K R LR o
(T s AR RS A5 P B B . R — E R RS B BT
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F4n4E Jack H. Kelly v. Vincent W, Kosuga™* 2= {4 » 3% 22 it /\ 5145 > T
BT REEREE  [B1ER—E4 s B EAt PRz 2 AR & T A T U IRy - Al
2 0] )BT T Y BEZA BT Rk A SRl 40 7E

ARERWEGRR RN 28 - Rt E N(RE)HEZ A#E)TEE
(RCOHESEA - e RS EREE S - [REFAB G FEATS HHEEFEEA X
EHYAFE > ALAE Chicago HilE&75 600 FEfige el » (£ B H il w7 400 HifHE
AR SR SRR IR MR SR R B R - AR S L P
ARSI E - DUAIST T ERR B FIRF S B o [F AR &
HaEEHE R e R ENIMIFE B O B8 2 ERIEE . MRS

R GIARSFRREIN AT ST E © giE R AEEE FRERE A RS
HYHEEEE TR GBI E S e - AEES AT E8E—(Esh3 - ER
IR LA 2 R R A i 558 K AE linois JNPRGAEIEENSH B & -

Hufseat Ry —(EFL TP HYRZ R H Hl /T B [ Sherman Act B 51T Ry & Hl
sy R B AR ST - B2 N Edf - BivAbedereitbe Aag - B2 NF B
SRR AR - B Eos Al > BE S ER S ARAAE S~ HE R
A AEITHY > EERE RSB ER &R ET MR T E AR A
ST TIER Sherman Act BYTT By o BEZRZ LN TT Roffit T EUEIRBIS FAVIR S -

11 Kenneth R. Swift, supra note 94, at 248.
112 Kenneth R. Swift, supra note 94, at 251.
113 358 U.S. 516 (1959).
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4.3.3 Blue-Pencil " Rewrite Rule” (Partial Enforcement)

TEERFE blue-pencil [EHI > 1% » MR THE5E T 25400 | JEH » WEEE LSy
14T E (partial enforcement) = 3% B HIITR S B A SILIEEETS F R A T HIE] » SR
SRR LLEET (modify) » 7% B blue-pencil rewrite rule « f&= 2 » BCAYED
SEITIRRITHEE T R a$¢F 5 Al 2 blue-pencil knockout rule J5HIM - Rewrite rule
JRANER AR LI T A P IEFRAYAE R ST T324Y - Aam A S E R
A BT EIAR o FERLEFERIT » BRIERRH SRR T R B R
(overteaching) » 76 R E/EASFIS RAREI ST 2 55— 546 TABIE S 2 (undue
hardship)fE T - AR sREEE LR S HRIEZ 4k (covenant) » DIfREEZE A
(promisee) ;% FFZE o i ABEIEEL S TRAIEE T IRak R HI Y 2 SRR -
{B Minois YA Ry » HAEHAYIRHIZZLEBA s IILMES © A ER RN RHFELA
£ E R R AT I R AT -

1989 4F Rhode Island f =ik /£ Durapin Inc. v. American Product '/ $2 5132
KGRI EMEIE BT 5 5 RSBt R [B = AL & B E9RPE fl B LR 2 O
SN R e PR AITBE R Rk R 2 & 3% FH | blue-pencil(knockout) ., JFREI > T 224Y
EESEET - TTREEEE A A o LS -EIR AEMEER Y o RELERRE 6y ~
BT 2 A BT RE AT JANUERIE & M BN R 114 E
AT EFZS o

4.3.4 =TE{EEATFIREISIE

ARt UM RS R - Rl R o IS s T4 52 DAER
TTHLAVIS AR B AEIZE - #5385 Tk o PIAETIRAZEY » e~ B ABERTE
HEFER AR EBENNS iR ca=EE RSP EEEaEAR
BRI I EGE DL BRI fte? i R A E IR R e S R
RRgRAY - (H L RTREIR D AR R BAMERT I AR ik - B0 - (R HZREET 21% -
iGEmIEA(E ~ B > RHRRYEERE - BB naEI=R  nIRERGE - e 2L
KIFJREALE ~ TR BORE AR T I AR TR(S AL4F ~ HH&aIEIm
STILREBER R B A VIERER - ZoR(E BN E— R ZE S LRI 25 1R 42
LI RUIEFEHY - 5541 - Blue pencil rewrite rule J7 =UEREAEGTRIA & ER R
BRER R > FEEREAY  (HAE—2K - B ABIME T R TR I R

114 Charles A. Sullivan,, supra note 107, at 1160-61.

115 54 A AMERICAN. JURISPRUDENCE. 2D MONOPOLIES AND RESTRAINTS OF TRADe § 965
116 12 ILL. LAW AND PRAC. CONTRACTS § 97.

117 559 A.2d 1051 (1989).
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EREIYY o R EERE & A AN - SA LGN E RS - B R
Fen o fEZ > PLE=H07 R I9H HikE - REURNEEE ERAERR A blue pencil
AN » 32 R HE48 blue pencil [FRI& & —E47 0% » BIATAR RN FA %51 & 5
NEBUE—{E224Y - EE AT B & 2 B R 5 85 A5 T L — (4 HY
LK > S F]Ae T A B Y — Bk

4.4 EBENEEBEEER ST REVROIHE

£ 1890 4 Sherman Act il & Fif > common law B 75 ¥ [R 38 43 & (R AR K2
NHERTMR RS > A RAERERS - MR AT HEE T %4E
Al > ¥ cartel B B NEESF cartel f5/RTT#E R cartel ZY%ERF - ¥ cartel [l BFFEKEL
FEE U cartel P ERLNA cartel XY EAFT EIREES > JABREIEE L30T cartel 497E
2 Y (Tl IH R

{

4.4.1 NEENEEMST R > dranZEREE

|

18804-Central Ohio Salt Co. v. Guthrie?*5% Z= 2 & Bl Sl i o5 R 45— ([ 4L 5]
F AR AR e DA (R ] o BB - Eorp— (S S 24KV E o BT Rl
PG R R E R FE RS REE - Ohio WHYE: =5Afefs - ANEBUE A
SR ARG T (S HEE T D MEREERE S 5 SRS
EREE S AR - 2 HDREE R [F] Syl i B Y e s I Y A [ 7E (A
AL EREY o PRl L AYE s & 1T AR S T sl e A= S R (E o

4.4.2 NSRBI EEM ST HRNFZAE

1.18904EOhio) N =4 A2 Emery v. Ohio Candle Co.*** Z {4

2 ZEap o B ETT BRI ETT REAVE - 55K —E s (%
QTR N BRI > (MR E AR 5% T 224 AR AR ER - AZEE

18 Kenneth R. Swift, supra note 94, at 252-53.

119 Griffin Toronjo Pivateau, Putting the Blue Pencil Down: an Argument for Specificity in Noncompete
Agreements, 86 Neb. L. Rev. 672, 675-91 (2008).

120 John E. Lopatka, the Case for Legal Enforcement of Price Fixing,38 EMORYLJ 1,2-4 (1989).

121 sypra note 116.

122 John E. Lopatka, supra note 120, at 4.

123 35 Ohio St. 666, 672 (1880).

12447 Ohio St. 320 (1890).
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B RIS R RSB ROER > B R E R kR A E R RS R - &9
TENENF—ENIETTR - AEZEB ST R > EENHSZHETE
= 1 AR (RS ROV T SSRGS - SIS ERR ST R B BRI An EET
Ryt EnE - MinER o FERT - ZREERGIE —ERAI
(HAPEGH ST RS » [REIIAREANERRERREZB ST R - THEE
BHG  GH GG T 2% - B FEEREFRSHTECHI &8 - ELUR
RN GTT R ZEMER S TR SRS 2 Mm - ARMZB ST g A
BUR - IR S AE E5RZ 224 TR TR i E -

2.1899 fF EF T i = A b 41 leading case McMullen v. Hoffman® {7542 4H
5] 5.t

N ZELF 1899 HI) i3 R~ FE I |Sherman Act» {H AZEZ-4£ 18904 Sherman Act 7
BB A FIREY » GFRH o ARFE B BUN B HS AR SRR S 1T Rl
i WESENRFRZ B E—T G B RPN 2R - AR
T H i REGHR CATHEA BT R AN IRE LSR5 T
RIELEBERaR IR < — iR ek - AR < [BEIBEAE » BfiHbE = A bete 2 S0 T
it 2 b—[EEEEAY - A HAEH AR ENEAIT—BE0 5 » A A MR X
B &S ANTEERLFZGGE AR AR R UEE 2 A E R i
ORI Z FitE - AP G SR S AR > R T o R
A s H A R LY i A T FllEAGE fiycommonfEESsE [ Ex dolo malo non oritur actio
[Out of fraud, no action arises]; Ex pacto illicito nonoritur actio [From an illegal
contract, an-action does not arise]; Ex turpi cause non oritur actio [Out of an illegal
consideration, an action does not arise]. | > {EI- PN EEEL TS 18 ALY i E R (L {a FEF]

3.1982 FESE G Fo R = A e IR TR R AH [F] B

Kaiser Steel v. Julius Mullins et al.*?” » s 28258 226 B SE TS & (UMW)
B DI T 2 R A FEE RS S B AR ek » eiéE A (DR AfRE
FiT AR 2 BERRIREY ~ e T A TS EET R EEME L T 23508 - Q A ML=
A AR GRER B A R 50 R SO T HUS- A S 5 AR 2 2 R B R
— B —E &L EEST - QEMANESGHSRAES &5 A5
B 2 B > HHEHMKEEIS 2R EE - (4874 E NE KPR R AR
POE SR Wi E v R IR 2 s

125 174 U.S. 639 (1899).

126 1d. at 654 (“The authorities from the earliest time to the present unanimously hold that no court will
lend its assistance in any way towards carrying out the terms of an illegal contract. In case any action is
brought in which it is necessary to prove the illegal contract in order to maintain the action, courts will
not enforce it....”).

127 Kaiser Steel Corproation v. Julius Mullins et al. 102 S.Ct. 851 (1982).
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By 225t NFTas Kaiser Steel N E]JETT34 2 TAFRIEULE - Kaiser Steel /A H]
BRAOETTES 1 IRFGREE » BIHACREITSE 2 TREKEE » 15k 2 TRFRGER
EEEEFA Sherman Act 25 1~ 2 IHINMARRYT » HR AT o Hife a4 i B R AR 17
e o 18 R SE Sherman Act JUE AR AICAHIER - RBIEL[E] Kaiser Steel /3 =]HY
PrEt o FamAlmgeRi by BE - Kaiser Steel /5] -3 Supreme Court = Supreme
Court 3 5y ERIMERESLIBCOE I - [HEZMEERTHY - 22 SFFHOE SHIRGE R g
SR T

HAA R ST R IS AR WY H A 555 - LA 1965 e E
2= Associated Press, v. Taft-Ingalls Corp.?®, BlIzRBH$2 81T k23 Sherman Act
AL E M A A THY o 1987 4558 7 %L % Premier Elec. Const. Co. v.
National Elec. Contractors Ass'n, Inc."2 5 HH (545 HFA A REIH) caretl 175 - SERR I
DAgHAT -

45 BREERIE KISV E T AR

BRERAE(E(RAYEE 101 (5 (JR2E 8L{6) 58 2 TR UM E > SEEMf ik
ER AR R LU EERE g BEAC S 0 HLLAGHHEE ~ FE &S0 HhERE L[5 iy 5t
F R R HEYE - TEE Bj#(automatic void)*** -

T A A T SR I R AR A A B 2 LA
AR T B SN PR S S IRAHEA(GWB) AE S 6 2K 2005 1S
RS 8 U AR A ST R 2 BRI B IR BE FR%A T R -

128 340 F.2d 753 (1965), formerly known as The Cincinnati Times-Star Company
129 814 F.2d 358, 376 (7th Cir. 1987).

130 Consolidated Version of the Treaty on the Functioning of the European Union, Art. 101(1), Sep. 5,
2008, 2008 O.J. (C115) 88: 0.J. (C115) 88: “1.The following shall be prohibited as incompatible with
the internal market: all agreements between undertakings, decisions by associations of undertakings
and concerted practices which may affect trade between Member States and which have as their
object or effect the prevention, restriction or distortion of competition within the internal market . . . .”,
“ 2.Any agreements or decisions prohibited pursuant to this Article shall be automatically void.”

BLERE R E AR BUNEER(C)BOISRIE » HT (2009) » [k -

V2B A% > H 370 > JIBHIARAIRAE] (2010) -

133 e R R AR A 1104 » 2005 4E 7 H 15 HES 7 XIEIE BT & 0 EE  pidegsy » B 371

R R IRAI A (R GWB - SR RESRDA ) BAKIEIESER 1998 428 H » It

1999 £ 1 H 1 HAR - HAzlt 2005 4 7 A 1 HERESERES 7 KIEE S 7 TEERZES LIk

HEERRE KB ETT R WIREEZGIRGIIREE LY - HEEESE R ABge L B

44 ~ 78 (2009) -

W EHBEESE  FUKYUITE AR B R IRAIDH AR 6 KIS TERTRE R TR EXS o BIEE

GO R ER R 2 TR -
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AR ETT R ZRVE BT > R B8 FIRHIDT L% B R BRI
T MEEUERLR BT SV EE AR 134 (T MR 2GR FIEEE
HAFRLE L e ms™ -

fil4n1=E Higher Regional Court in Diisseldorf (Oberlandesgericht“OLG”)_I#f;%
f2,)7% 2009 4E 11 A 18 HFBsHk » 5k ABC =52/ TRk 17— Joint Verture (V) »
LITEAFEL IV MH[E TG Foisi F AR B (non-competition clause) - A &
HELYLH O FAEREEF > B CAERE AXFENEE » ATR=TTH
L EAEA M7 EREEL B A BYEESK - OLG §2[E] A BVEEK » s i AR 4E
BN GWB » (B EE5 134 (AR MR » Mg 2 [ B (BRI 0 e
72 5E(Bundesgerichtshof--“BGH”) 7 2009 £ 6 H 23 H L KZR 58/07 H|J A58 Rz &
BRI R B RS E SE T ERE 2T HIARE R EE S EHR T R
HIGH0ES - 535 OLG ST s 2011 45 4 H 27 HFT Ay VI-U (Kart) 10/11 3k -
T AT T e N 4 1P R 5 .34 {ig f 4k ™ - T OLG 7% 2009 4 10
H 14 BEF Ry VI-U (Kart) 44,09 HPARIES - BTV I8 A - B~ & Ay
TR Bt i R B 4 A S T T s s

{HAFENE » BGH 7£ 2008 4 12 H 10 HiY KZR 54/08 F[JJt < 37 F 5k /i
S EHIRSRERENE FEREH S B Sz e RIS - FiiE4Y
EARBRFE > QIERENGE RSO FE TR + HAEZ N5 Fh
RIS FAEEER AR 1 BGH 8 A% non-compete clause 7 7 {2
B2 250 PR £ (German Act Against Restrain of Competition)(GWB)FRE E » #L4YE
B e AR IHRMIPR S e S FR AR s 4a R & 5 8 5053 . BGH 58 Ry i
] R SRR il R S R AR 2 B PR s BBk ] X S 22— Bl 2 DATR
EIRE  HHE H R & P fos— i R i BRI R R 2 o 1R R
EWMH RS FNE TS - RIRSE R E NG ERE 258 P T AR sElT

ERBEEE 14 RE-HAERE T AL R - BREEEE - A GEZ RS
251 (—) 5 15REEE 17 % - H 489-490 (2003) ¢

ERKER > AU IEE 19 0 H 29 [t 40 -

Z1A D. Medicus > Fij5[53% 43 > 25 442 EHIFE « T (8D (IRGFSTE) 56 1 HEE - [REST
Y [EI R A -

WO g > [EIRTEE > H 489 -

#EHE > ENAEREEEM EARE o7 FERE LT 14 58HR
http:/fjudkm.intraj/index_doc.aspx?id=1428&txt=&where=2&parentid=361 ( &{& &
H:2011.9.28)

137 Higher Regional Court Diisseldorf(Oberlandesgericht ),Nov.18.2009,VI-U (Kart) 12/09 -

% B2 Ingo K.Klauss TR FHFHEAE B BT - FEWIREIRFERNE - RRIEEIE - [RE
RSN &85 & ¢ Ingo K. Klauss, Germany: Anti-Competitive Agreements —Joint Venture, 31
EUR. COMPETITION L.REV.,, no. 5, 2010, at N59, N59-N60.

¥ Higher Regional Court Diisseldorf(Oberlandesgericht ) » Apr.27.2011,VI-U (Kart) 10/11 -

140 Higher Regional Court Disseldorf(Oberlandesgericht ),0ct.14.2009,VI-U (Kart) 4 / 09 -
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Fy o BGETAIEEHE - ARGV ST T > MIRERIRFg S
BRI T R PSR T Ry RIS AR JRRAT-A 558 F+FR7k (non-compete clause)

%L H —{E 7 E Rk (severability clause) » &7 ZLTA A& A SRR -
A MRFEEEARBINAERFAE 2 o (HIERRE AR BGH B4 T
post-contract non-compete  clause FYREARAR > R A0S S st & Bk A = AT 28
GEEE R R OVEART - HerS el TR I E (IR SR E IR - I
B iy e AR Z AT TV E B HERT - B T RE s IR & 1 = W@ aa A PRI
BN HILLRAE 3% (6680 - -8 KZR 54/08 HIH (i BR B 5 138 e aR i it 3243 7
B E 5 RN RS 0 R PR A R (R34 - BGH ARUISERTHI R
EE RIVES 134 Rl » (HISEEEIZE -

AITE B MR Z Bl AHRELE 1 FLAR - 515l L 18 SR A B fth B A B A
FHSEH R OREHEARE M  AEHEZEHPAEIR SR R 5E+ -

141 «A legal transaction which is contrary to public policy is void.”
2 Ingo K. Klauss,Lena Rathje,Germany: anti-competitive agreements ~German Federal Court of
Justice 30 EUR. COMPETITION L.REV,, no. 9, 2009, at N143, N143-N144.
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AE R BIHIREE Ry N RS BRI IR A B3SO R > AR BSOS
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A HAEEHRES 1L RSUE  (ERERSUIEEHERE R E HBR L AER ES A
TEPNE o (EME AR A Z N IER 5 E ST BRI 15 B HA P By
ZEEERE 0 DB RS amE A A NS AR ETT R L ZE LA RS e AL
NIRRT R ZREB T EIRE -

5.1.2 [RlBEEIT REEA—

IR R BRI T B L SR ERR 2 LA ERTEIR G F A L
SERFARILEE - REIABERR —SHREE AR DA AR
ZEMERY AR - Bt g R S - X 1T R RIRHEF - Pl F
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(E DA g L A BS i BR38e +T Ry > IREEBA SBT3 S IR ST Ry Z B (Bl T B
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Ry o ERUE S IR & AR L ENTE B Ml A FamPAAR T A E
R Z ) HEME - BISCGHESR Ryl Ro 2 > SoTERTAICEZ A Ordsr 8 M BB RO e e e 2 1
FTRZT » WA PR Z HAE AT R8s il DUB (K IR H— - FERREAML
Z AR - HESmPRIR B & AR E 25 » B PEREIEZ TR R

W R 0 ANRLEYER - FD EE 17 0 H 262-272 ¢
W grldh s NP SR > H 8 TeIEHERATREAE] 0 (2003) -
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R R I S T R S R DUTEBEIE » A A MR - E
HAT By R U SRR (FHE T A AR 1~ BOE AT B B AR B o TE 6 -
B 1114 B A E SOEL R Tk (RN iEE 85 Bl (7 5 st S G S e
STHIEIFARE o R TR S T - A EE R B 1S R U= 2 15
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Bk IDETT R EEIUR TR TR TR - EAMEEDNE ) -

B MEBRIHIEAE B AP S AN REFTHE - USRSt SO AR 2 2%
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