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15 Section 107 of the Copyright Law provides: “Notwithstanding the provisions of section 106 and 106A, the fair use
of a copyrighted work, including such use by reproduction in copies or phonorecords or by any other means
specified by that section, for purposes such as €riticism, commentznews reporting, teaching (including multiple
copies for classroom use), scholarship, or research,-is not an infringement of copyright.  In determining whether
the use made of a work in any particular case is-a fair use-the factors to be considered shall include--

(1) the purpose and character of the use, including whethersueh use is of a commercial nature or is for nonprofit
educational purposes;

(2) the nature of the copyrighted work;

(3) the amount and substantiality of the portion used in relation to the copyrighted work as a whole; and

(4) the effect of the use upon the potential market for or value of the copyrighted work.

The fact that a work is unpublished shall not itself bar a finding of fair use if such finding is made upon

consideration of all the above factors.” See 17 U.S.C. §107.

118 Section 107 of the Copyright Law provides: “A “derivative work’ is a work based upon one or more preexisting

works, such as a translation, musical arrangement, dramatization, fictionalization, motion picture version, sound

recording, art reproduction, abridgment, condensation, or any other form in which a work may be recast,
transformed, or adapted. A work consisting of editorial revisions, annotations, elaborations, or other modifications

which, as a whole, represent an original work of authorship, is a ‘derivative work’”. See 17 U.S.C. §101.

"7 Lori E. Lesser, Advanced Seminar on Copyright Law 2006: Fair Use, 863 PLI/PAT 433, 439-40 (May 2006).

18 H.R. Rep. No. 1476, 94" Cong. 2d Sess. at 66 (1975).

19 aura G. Lape, Transforming Fair Use: the Productive Use Factor in Fair Use Doctrine, 58 ALB. L. REV. 677,

701-02 (1995).

120 | ape, id. at 702-04.

121 464 U.S. 417, 455, n. 40 (1984).

122 | ape, supra note 119, at 702-04;  Lesser, supra note 117, at 440.
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510 U.S. 569, 579 (1994).

124 |_ape, supra note 119, at 705-09, 712; Lesser, supra note 117, at 440.

125

126

127

Lape, supra note 119, at 708-712.
Pierre N. Leval, Toward a Fair Use Standard, 103 HARv. L. REV. 1105, 1111 (1990);
Leval, id. at 1111.
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