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SSBIEIE L ISR - R - IS 2 BN A
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Fegioe 1787 11 [gszlﬁr[jﬂiﬁfii"a ﬁ‘”uﬂﬁ'% ﬁruigg\[ggzl%mi (The U.S.
Constitutuion ) » = JF T 7 4 = ﬁ»ﬁ[ﬂy fil 3;& I/rrrt]‘?aﬂ PR B0 <~ (Rl
= SAEF] S I Y SO0 i e S e ZELEIBT L ST LT 8 B AR
SN RS A RS E R (A R (0 E ) U
(limited times ) .1 B Fif - FA[] T < = [%H  (the Copyright Clause ) ©

IR S A e S g T L el - [ =2 B T
R o SRR T*ff?ﬁ AR R ERR AN B A < R b il
Fuﬁ“éIrﬁF*f*? FEf & A (property right) » =" EURUE 11T FLAEA] = i - 012
([ s e R SV R P - PO M

PR T ST (RRBIE R HE AL M NREP A Y & - 563-569 F1 - M85 i
2 U.S. Const. pmbl.  See also EDWARD SAMUELS, THE ILLUSTRATED STORY OF COPYRIGHT 13 (2000).
¥ “To promote the progress of science and useful arts, by securing for limited times to authors and inventors the

exclusive right to their respective writings and discoveries.” U.S. CONST. art. I, § 8, cl. 8.
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ST AR B O (President George Washington ) #[77w 1790 & 1 7| » S5f#r
iﬁ*fJ/i[ES«l[ﬁS«lﬁaﬁ%iFﬁgﬁ ﬁ@ﬂpﬁﬁjﬂqﬁﬁﬂ%wﬂ N l/f:[g[ |$ il [gylﬁjﬁ TR
STy B IméJ;r-‘J SR E [E [LSFF{T =y [le‘g o j;/\[ﬂ Effﬂ » I'| Noah Webster‘r’t‘j,F|
J IR > (B s &) T T ﬁ%@ﬂo@ﬁwx
PITERTTS FYT £ A R e () R AL Wmﬂ%%ﬁ“&ﬁ
BETRFLRLE - % DAL 5 ] 31 F AU I (e o H 2 T
’%*é*?»??iik:ji | (An Act for the Encouragement of Learning ) - °

Jl

1790 3 [Effhik 1 1 Y 2 WEﬁUEi A [ Y (4 Cthe
authors of maps, cahrts and books ) » gjl Jmé 28 = Vﬁﬂu Ay ~ LAY %ﬁj , Cprint,
reprint, publlsh orvend) ]'EFF[! VA I {EH AR R I'EQQLJ%’*’&%?}?WJ?? i
[ES“IHJ’EH '*ﬁ

SR (A - RUBERR N gL s sl g o Bl - BT £
DR (R i qwﬂwﬂm%ﬁﬁnufjﬁV#Fluﬁ?fmﬁwwu
RGBT MR GE (e RE ERRRE
Al PR 2 A mwﬂ@V£iwﬁ[p@mﬁ,%W%ﬁ@ﬁww
PRIV [ﬁ:%g JLJE,}F & Hﬁg_pj% A 5[4d]1 ﬁg&fﬁg ISR % f‘eﬁ:mﬂ\@\
AT BB PRV 3 .ﬁ“ﬂ%ﬁbﬂﬁmﬁVﬁcuﬂ?bﬁ¢m¢@ﬂﬁ¢ﬁv
mewﬁﬁﬁﬁm%i@mﬁo

3. S 1870 i [effi

BB GHCT O 1870 & NS [ - Y SSBE (EREe g

SAMUELS, supra note 2, at 13-14.

Noah Webster = i B“f“[] Ef‘,’[lﬁfﬂﬁﬁﬁi P, (oA Sk O R S B R R
ot %T%;[E;S‘«[%]E’F@Hﬁjﬂl by WEER T I (e © ) o See SAMUELS, id. at 15.

Samuels, id. at 14-15.

Samuels, id. at 16.

S REF 2T (ST R ES«‘[ES«';"Tm 1789 T - TS 1791 S - A F[ﬁ“"ﬁ?\ R G e
g‘};ﬂ?fgjg IFf1e (Congress shall make no law...abriding the freedom of speech, or of the press.” See U.S. CONST.
amend. I.)

Edward Samuels %”i%‘?ﬂij;ﬁﬁll‘—‘ £ T %%2;?5 N%Tu ., (The Lottery Incentive Theory) - See SAMUELS, supra note

2,at 16-17.
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RESIS I'E’F@ﬁéEF'JEF@Hl?HJ?? kel r@'ﬁ[ﬁ‘?}ﬁ& (the Library of Congress) » ='
EHED 2 1 f@”g'&[ﬁﬁ"ﬁﬁ%ﬂﬁ'ﬁ*w[ﬁﬁ'ﬁ@ o Iﬁﬂ@;‘/%‘?’r@%ﬁ[ﬁﬁl@zlﬁ@ﬂ'

BERY B = B - ?EF'@W VR © POI9f o B I e *i/DF*H’*j’uﬂif/%[‘phﬁ“ﬁé
A wﬁf‘%’v@uﬁﬂz% (el - VAl PR (B 7 S

4. i s o

1870 5, [l KGR (HE AL > P o XS T
R4V 58 4 Ay V=8 (SRS (S > YIRS 1909 & - HIREl] TR |
(publication ) ~ 3 [=44E15. ( copyright notice ) EF%F'J (registration) £ (A R E
oI~ o (AR IRV 28 & - B 405l 47 & - 20 IR 313 fl=efigyfif e, ( Compulsory
License ) » &=~ [l ﬁﬂzﬁﬁé&%reg; EJ&%W;IE:JQ ( mechanical reproductions) ./
ff AR -

AT 1912 F (ST, [k ﬂﬁ]’%&?&% (= (movies) J[|EEF [FABHGEADY o < HT
1976 =& A8 ek > dSERAEHGES o AR AT FE‘?JE Vel fF (fixation) »
[ [ R = B =R S gt JDSOEF o STE11989 F 3 E[ L EIE s E(EAMHE

RRBE: SRR R P IR I (AR A

e éfgﬁ%f@j Rl gg s > S 1976 = F (B (The Copyright Act of 1976) 7%
SN @@@’quWﬁﬂﬁﬁﬁ%@”Wwﬁ[’dﬂlwfﬁwﬁ%ﬁw
I%HE{“ jfﬁﬁ‘f%[‘ef@ /[QH’ ) E[j%qr * Joseph Story ¥ Hi4* Folsomv. Marsh
iwﬁﬁﬂvw%ﬁﬁ %{ﬁﬁ#w%%aaﬁﬁﬂw*%ﬁf[a%; [
;@Eﬁ = Ef MRS TN PRI SR - - B EE D f IR T c,J A | i7[* Y
F TR A —fﬁ f I~ (the purpose and character of the use, mcludlng Whether
such use is of a commercial nature or is for nonprofit educational purposes ) - =~ ¥5/RUH =
J1%%7 (the nature of copyrighted work ) - = Fﬁ,ﬁ%}?ﬁ%ﬂg'ﬁﬁﬂﬁ FW’FL% [ERvEl By
BT 7 =57 ( the amount and substantiality of the portion used in relation to the copyrighted
work as a whole ). 4 ELF[]H ] ‘f 73 BPRH [Hf’?“iﬂ ﬁ%{z{&%‘j@ JV5Y&¥% (the effect of the use

10 PAUL GOLDSTEIN, COPYRIGHT’S HIGHWAY: FROM GUTENBERG TO THE CELESTIAL JUKEBOX 44 (2003). (=) Paul
Goldstein » ff i [ (I R [ (0 1 (A - B HGY  01-02 F1 o N8O I

11 GoLDSTEIN, id. at 46. Goldstein > [ﬁjmﬁi 95 fI

12 CHERYL BESENJAK, COPYRIGHT PLAIN & SIMPLE 32-34 (2001).

18 17 U.S.C. 8107. See also SIVA VAIDHYANATHAN, COPYRIGHTS AND COPYWRONGS: THE RISE OF INTELLECTUAL

PROPERTY AND HOW IT THREATENS CREATIVITY 27 (2001).
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upon the potential market for or value of the copyrighted work ) -

i I e i It i L
?ﬁiﬂ IE Fiills Cretate) Ty 4OR: - LU AR ey ¢ *Vﬁ%iﬁﬁ' I
e l’ﬁiﬂ?srﬁ' | R 1 PR RV £+ e R A
[E[n ELB%: » Fh 55 ﬁ;]f_iﬁj %ﬁ7 A Jﬁ:‘:—j\bw%ﬂﬂ | 16

B~ 1990 = > %'\[gjzl[gylﬁﬁj”?& g e R F] 1 (The Visual Artists Rights Act,
VARA) » Fi-WET S5m0 [ (visual works ) fit 3 (& ﬁﬂ@ (moral rights ) » £+ €| [Fil
- IR R A T3 AR o R [ (PR 2 Y (one-of-akind ) TR
Z:f% (visual art) > J[1'Eh (paintings) ~ [ (drawings) ~ 51 (prints) ~ &7

(sculptures) » =" £l Gyl UG IEUF RS 200 (31 VGl o =80 itk

( promotional art ) ~ i#% Ff[l cuiE (package ) fﬂg%ﬂ (maps ) ~ Y&id (posters) ﬁ[ﬁ?@ﬁ%ﬂ

(technical drawings ) =7 7 cu?, R[] e TR 1992 ﬁjﬂig%j‘:’ﬂjéaﬁ’zﬁ 4 (The Audio
Home Recording Act of 1992 ) - éJr;:ﬁﬁ R T LU NG g. B Rl IR

A BN (R T L {4 o electronic rights ) - F?}ﬁﬁﬁlﬁ?@%%j [
‘A (the White House Information Infrastructure Task Force ) #1995 = 9 F|tiZ! '—;Fﬁi
LT % M= ag*ﬁl’r?@i%%F . J (the Intellectual Property and the National
Information Infrastructure ) L3507 SRS [ERELERL 7 (PR - L4 Fg T (=
g ?'?Jh%f@@iﬁﬁl ”"‘Jﬁ%‘*f'ﬁﬁéfﬁ‘% I3k I$F‘7%['%T': °

#1997 = EHJEAF-%Q ‘F}{FI% (Internet bulletin board ) I/ F‘* ‘TF,ﬁj ?E'i"ﬁ”{ﬁija‘iﬂ (R
[ﬁﬁ'[ﬁ&'ﬁ fijli- " The No Electronic Theft Act , (7 #dxfilix %) » £131 ~ o7y
P 1,000 3% i P S R > I 5% 150 R4
(EF 1998 & 1 F[fET-1 Mey@ Ui Lﬂ’#’?ﬁ’ﬁﬁ“ﬂi};ﬂa  (The Collections of Information
Antipiracy Act) » = fol“ F U2 ETFILY 59) RIS TEOEmin Y iR |- Jpet ik sy

1417 U.S.C. 8107.
5 H.R. Rep. No. 1476, 94" Cong. 2d Sess. at 66 (1975); S. Rep. No. 473, 94™ Cong. 1% Sess. at 62 (1975).

18 Harriet L. Oler & Marilyn J. Kretsinger, Copyright Law and The Fair Use of Visual Images, in FAIR USE AND

FREE INQUERY—COPYRIGHT LAW AND THE NEW MEDIA 262-63 (John Shelton Lawrence et al. eds., 2" ed. 1989).

7 BESENJAK, supra note 12, at 72-84. iﬂgﬂmj PRSI (A € SR PRATE | WT ) > Bl HUART 5 84

5 F|9F, B 84 & 5 F| 1 FI>available at http://stlc.iii.org.tw/publish/infolaw/8405/840523.htm (IF‘F ALZE
95 & 6 ] 25 1)

18 BEsENJAK, id. at 105.
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#1998 =+ ﬁfﬂif??ﬂ? # l"B%#.(The Digital Millennium Copyright Act of 1998
DMCA®) » I'| PRIy & [ 1 513 S AR R % R (The Copyright
Term Extension Act, CTEA) 21 }H%]‘B@ﬁ\ PIREITR 20 & ([ =5 5= & 70
e R c|J RIS A A S N N A b i U T

j%ﬁi%ﬁﬁwW$ﬁﬁW°

212 FBE ]
1 F (e R

Y RIREE T N SO RGE BT 1 R 1 FiaT 8 E T (B (EGR) J(the Copyright
Clause) RRNTIE: £ @S«'[@'ﬁﬁ‘ﬂfﬁiﬁﬁ FH T (R g MR o 65 sl o Y 11
L G %’l‘%t WS Ep s BY 15 R~ N4 > 2T 165
ﬁ%@Wi#@ﬁ? RIS~ B0 (B 4 20 SRR S B R
Y 05 Z5 B [SRELR ST 1 AP o0 R P TR = o (o
%fﬂ'@ﬁ)i[ﬂﬁ (LSRG R e v h= > R A 17 S i, [t A
FILRE: & 55 L = 1 A7 11 IR R Ipmri ST I LR ( the right
to recieve ) » &[RRI T A AR R -

2. Rl
SR L | > SR AR D G iRy I - T NI Y

A HE /B’Mtﬁrﬁ BN SR 2 T P A R
lﬁ“‘ﬁf TRIE = A %f SEE S SRR TR ) S PR R,

(A D A0 o IR - SR R I I 6 6
)Fﬂr:t[ 24~ I:y[g&”rsr/ ZRTEEUF[ "’E‘J;';F[EI ’\/ I%’/IE@ I/@*\/ o

% BESENJAK, id. at 104-05.
20 pyb. L. No. 105-304, 112 Stat. 2860 (1998).
21 pub. L. 105-298, §§ 102 (b) and (d), 112 Stat. 2827-2828 (amending 17 U.S.C. §§ 302, 304).

22 U.S. ConsT. art. 1, § 8, cl. 8.

# RPE - B ST 0 15-16 F1 0 MBS 94 5 O 7| - MR » (Al - SYILPY) - 159-164 F1
N4 F Q- ?Jréﬁﬁfﬁ'lﬁlg'J;‘/iiﬁﬁﬂ‘l‘Z&@T’ Ei¢ﬁnﬁ1’ 5y 2.7 F[%‘IEI“ |V, 1541 F[%'IEU“J
PEETY R i)

2 RG] ~ PR IRIETE 0 TS PUET VR T R RS at
http://www.nhu.edu.tw/~society/e-j/21/21-08.htm (lﬁﬁﬁf{lﬁfj B 95 6 5[ 25 1) e
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R (R o BV LR > 32-34 F1 e RERFIEIL O AT ORI 2 b WIPO J Ay
http://www.wipo.int/treaties/en/ip/berne/index.html ( last visited on June 25, 2006 ) FTW‘ WY SR B (B
(FHEL 77 1971 5 = VB IS LIRS 22 bRy iy o AR Y altt
http://www.tipo.gov.tw/copyright/copyright _law/copyright law 2 1.asp (lF‘F' HEIHY : @95 F 6 5[ 25 FI) e

0" Article 9 provides : “(2) It shall be a matter for legislation in the countries of the Union to permit the reproduction
of such works in certain special cases, provided that such reproduction does not conflict with a normal exploitation
of the work and does not unreasonably prejudice the legitimate interests of the author.”

L Article 10 provides : “(1) It shall be permissible to make quotations from a work which has already been lawfully
made available to the public, provided that their making is compatible with fair practice, and their extent does not
exceed that justified by the purpose, including quotations from newspaper articles and periodicals in the form of
press summaries.”

2 Article 10 provides : “(2) It shall be a matter for legislation in the countries of the Union, and for special
agreements existing or to be concluded between them, to permit the utilization, to the extent justified by the
purpose, of literary or artistic works by way of illustration in publications, broadcasts or sound or visual

recordings for teaching, provided such utilization is compatible with fair practice. ”
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* Article 10 bis provides : “(1) It shall be a mattef for legislation in‘the countries of the Union to permit the
reproduction by the press, the broadcasting or the communication to the public by wire of articles published in
newspapers or periodicals on current economic, political of-religious tepics, and of broadcast works of the same
character, in cases in which the reproduction, broadcasting-er-such communication thereof is not expressly reserved.
Nevertheless, the source must always be clearly indicated; the legalconsequences of a breach of this obligation shall
be determined by the legislation of the country where protection is claimed.

(2) It shall also be a matter for legislation in the countries of the Union to determine the conditions under which, for
the purpose of reporting current events by means of photography, cinematography, broadcasting or communication
to the public by wire, literary or artistic works seen or heard in the course of the event may, to the extent justified by
the informatory purpose, be reproduced and made available to the public.”
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M BpEE] ﬁ'ﬁﬁﬁzf 23> Y I{) > 32-34 F1 - ?EATE'F%%Q[‘J%N?FE'E@?HS]%EL
http://www.unesco.org/culture/laws/copyright/ntml_eng/pagel.shtml (last visited on June 25, 2006 ) - Fﬁ%ﬁf‘ 1971
TP 2 AR LA R A R A
http://www.tipo.gov.tw/copyright/copyright_law/copyright law 2 7.asp (lF‘F' HEIHY : @95 F 6 5[ 25 FI) e
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r}‘%%?@[%&"ﬁ Kl Q@J DY #[ﬂjﬁp E] 26 E'*‘*F”,%éﬁﬁaﬂ%u( The Rome Convention »
S %&f Prglier ’?[T‘e"‘*&&*ﬁ B 5% > International Convention
for the the Protection of Performers, Producers of Phonograms and Broadcasting
Organizations ) » #* 1961 & 10 *| 26 [15t5Y » = 2006 & 6 7| 25 [ I | 83 |[E‘¥TGH
81 o PRI EI BRI ¢ SRV - BRI
(neighboring rights ) » #1 31 £ |70, (il i A e

T, (e A - 4 SRS T ORI EAGE S 2 B e o VARF] - ZEREAG
S VIR O T B D e SRS A A R P (BT L
T OB B T iR A T IR L A
(7] o 2.8 S Al ot R e SR ke L 0 > BTSSR Ry -
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> Article 10 bis provides : “1. The rights referred to in Article | shall include the basic rights ensuring the author's
economic interests, including the exclusive right to authorize reproduction by any means, public performance and
broadcasting. The provisions of this Article shall extend to works protected under this Convention either in their
original form or in any form recognizably derived from the original.

2. However, any Contracting State may, by its domestic legislation, make exceptions that do not conflict with the
spirit and provisions of this Convention, to the rights mentioned in paragraph 1 of this Article. Any State whose
legislation so provides, shall nevertheless accord a reasonable degree of effective protection to each of the rights to
which exception has been made.”

0 REVLR o TR 230 BYI R 35-87 F1 o EERPIERL AT ORI 22 5L WIPO (AR
http://www.wipo.int/treaties/en/ip/rome/index.html ( last visited on June 25, 2006 ) - FTW‘ 1961 = < [ ff Al
AU I 2 pLAE IR A AR Y A
http://www.tipo.gov.tw/copyright/copyright_law/copyright law 2 4.asp (lF‘F' GEIHY : @95 F 6 5| 25 FI) e

" Article 15 provides : “1. Any Contracting State may, in its domestic laws and regulations, provide for exceptions to

the protection guaranteed by this Convention as regards: (a) private use; (b) use of short excerpts in connection with
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Fiiﬁ?u » 71994 = 4 5] 15 E‘"&@iﬁﬁ g TR [H' S E’ﬁ@ ( The Final Act
Embodying the Results of the Uruguay Round of Multllateral Trade Negotiations ) » 1793
Ay U] PARY AN S (World Trade Organization » WTO) » ittt 1995 F 1R LI
Uyt > GATT A3 B4 aa[] ﬁiﬂ[ T WTO » = 2005 = 12 F| 11 [I &> "EJ 149 ][E‘?ﬂ?—f
s o CWTO VS 2 0 HplIE FTH S IR IR 2 %% VR
&AL ) (Agreement on Trade-Related Aspects of Intellectual Property Rights >
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TRIPS 53 13 i T EGIE=FI ) A& 15 FIBs, gl 7 R J/Biﬁkﬂfﬁl'ﬂ
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©

49

50

the reporting of current events; (c) ephemeral fixation by a broadcasting organisation by means of its own facilities

and for its own broadcasts; (d) use solely for the purposes of teaching or scientific research.

2. Irrespective of paragrapg 1of this Article, any Contracting State may, in its domestic laws and regulations,

provide for the same kinds of limitations with regard to the protection of performers, producers of phonograms and

broadcasting organisations, as it provides for, in its domestic laws and regulations, in connection with the protection

of copyright in literary and artistic works. However, compulsory licences may be provided for only to the extent to

which they are compatible with this Convention.”

%%JB‘?‘ WTO PFE'F%T?E}’%{SI%EL WTO El,’*;i“rfﬁfﬁ http://www.wto.org ( last visited on June 25, 2006 ) -

R3] - ﬁ']TEJI% 23> VI > 37-39 F1I - %%E'l%‘# F“VTE'FTJE**I 2L WTO | intian
http://www.wto.org/english/docs_e/legal _e/27-trips_01 e.htm (last visited on June 25, 2006. ) - Efﬁ?‘ TRIPS [ 158

B/ xﬁ_w?ﬁ?ﬁ =T 'ﬁ@’@éﬁﬁ[ﬁﬂ!‘http /Iwww.tipo.gov.tw/copyright/copyright_law/copyright_law 2 9. asp(lH

RS

NP5 F 67125 1) -

Article 15 provides : “Members shall confine limitations or exceptions to exclusive rights to certain special cases

which do not conflict with a normal exploitation of the work and do not unreasonably prejudice the legitimate

interests of the right holder.”
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SR - ﬁ{ﬁgﬁ% 23 YL > 39-41 F1 - WCT Fap 0| Fkbﬁlﬁfﬂm{leﬁl WIPO 7j il
http://www.wipo.int/treaties/en/ip/wct/index.html ( last visited on June 25, 2006 ) Efﬁw” WCT 1 2 fLigyk)
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%2 Article 10 provides : “(1) Contracting Parties may, in their national legislation, provide for limitations of or
exceptions to the rights granted to authors of literary and artistic works under this Treaty in certain special cases that
do not conflict with a normal exploitation of the work and do not unreasonably prejudice the legitimate interests of
the author.

(2) Contracting Parties shall, when applying the Berne Convention, confine any limitations of or exceptions to rights
provided for therein to certain special cases that do not conflict with a normal exploitation of the work and do not
unreasonably prejudice the legitimate interests of the author.”

" RESE] o G 23 0 BV > 39-42 F1 < WPPT SIS i AR S WIPO F{ 3t
http://www.wipo.int/treaties/en/ip/wppt/index.html ( last visited on June 25, 2006 ) - Fﬁ%ﬁ?‘ WPPT 158 5 [y
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> LAWRENCE LESSIG, CODE AND OTHER LAWS OF CYBERSPACE 124-25 (1999).

> SAMUELS, supra note 2, at 11-12.  See also Sony Corp. of Am. v. Universal City Studios, Inc., 464 U.S. 417, 430
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-43-



B LY S MU P s SR PRI B SRS - TR
BRAfle S e A o BIB9S iy ?E@J’?‘ﬂt AHBELY MR 5 o et
RIFEEpF L oy (L] . #eahd o TRl (AR ED [V R @@t i ny I B etk
SR LSRG R (R R RIS BEIRANE -

SH P TN 7 (U0 (o * RS HRH A1 (b [ > ey

B R AR ?Xﬁ‘ﬂf*ﬁ*%'ﬂjﬁhﬁ’ PG [ T P R R g
T g R [ EEA S °591fL4FUr GRS

P ph R TR ”Iﬁp AR R (S 5 R R R P (5 IR
EA G%Iﬂf[ Vo RIS (ARG (A * T Flm/flﬁﬁrw(f/mﬁﬁ
Keyplugs ~ FHETL Smartcards %15? Password ~ 37 ~)<[{] Watermaking ~ -% [J’Failgfil AR
Serial Copy I\/IanagementSystems(SCMS) YL e Encryption ~ | FHMO =
Content-Scrambling System (CSS)A ﬁ“;}?wé*ﬁfraﬁﬂ%#) ;@Lﬂﬂ% [EVFH 2t Ur
A REH U R~ Eiid @ﬁﬁf%l‘ﬁ[ VB SRS R E] B [
VY 61

’%F,*V’%?ﬁ‘*l}‘iéﬂ—'rlsl AR P, TR (R S
P ( F'ﬂf?ﬁiynééi‘%‘lﬁlﬂgﬂ e SR IR TS e
PR TR AR F D T L R (e 0 g
SRR A o S (o AT 5 I S )
FPR R (> < AR O PR P PR R D S
(P S PRI £ ) ~ A e i

23 F (= BFHRE

FBERATELE 9T 1 (557 8 P10 8 K] | (SR, (the Copyright Clause ) IV

4; s ”iquhi—[%ﬁfﬁiﬁlq BT S [gylﬁ ;@ﬁrﬂ = ,$J Fgﬁk [":ﬂg’gﬁw ﬂ o —LﬁFJFEJ
MEEL [‘EFF[]{I‘;:"?QEFIE H EJJE.}F [V AEF]] o (RIY g 2 ”The Congress shall have the power to
promote the progress of science and useful arts, by securing for limited times to authors and

> LEssIG, supra note 54, at 124-25.

® S R AR - 6-8 F1 o B 90 i 8 ] - available at

http://www.tipo.gov. tw/copvrlqht/copvrlqht book/copyright_book.asp#c (lF‘F' GEIH] : 95 5 6 F| 25 1) -
gLl o RO Y P 0 66 F1 > NS85 & 10 F ¢

80 |_essiG, supra note 54, at 127.

o ol » " R RSB R TIR TR 3 o 5 (AR S » 2003 5 Bt [P QIR PRI £ 8-9 1 -
S92 F 11 F] 19 ! » available at http://www.copyrightnote.org/paper/pa0029.doc (IH??EIWJ 95 % 6 %] 25
F1)e

-44 -



inventors the exclusive rights to their writings and discoveries.” ) = %22 i3 (EffiyE 57 1 {5
PR R TR 4 R T AR S (-
b (EHIAE Y (S 53 A H R "Er&"ﬁ%ﬁ‘« Fﬁy SEVR T RIFEEEE [
%%@@ﬂeIe%%ﬂbﬂ%@ﬂl—ﬁeeﬁm*@w[ﬁ%ﬁ@ﬂﬁgee?m
IF‘]*%W %ﬁf RS Lttty Al M R i | NE AT
o 751 - B (D = fﬂ °

231 *+ ﬁi’ﬁ{ﬁ (Personality Theory)

Rt AT MR - AL S ORI R RLS IR B 0 ¢
(autonomy ) ~ FIZVErl (self-realization ) ~ [ * &9 F3E Elpljﬂﬁfﬂ?}@ ( control over the
presentation of one's self to the world ) ~ {f5 * EFU [~ (personal responsibility ) ~ i * =) {77 s
(identity ) ~ FRA =2 (% (privacy and associated opportunities for intimacy ) ~ “* X £} 5]
blg_r,%;'[%?@ (citizenship and the associated value of civic virtue ) ~ = F‘F" = (benevolence)
2%%%?%5?§ﬁﬁéﬁﬁﬁ%¢ﬁ*ﬁwfﬁﬁiwﬁﬂﬁﬁ%WW‘@ﬂﬁﬁwﬁ%ﬁﬁk
LT? IS o Tl ‘a‘iﬂ%ﬁ“ﬂ /%‘?’r“ (17 FRHpD - RAZE & KL 63

2.3.2 Eﬁnﬁi,ﬁwﬁwﬂﬁﬁ (Labor-desert Fheory )

(“‘i‘ﬁh (John Locke ) t’l’ﬁ&fﬁ"/ Elﬁﬂ%ﬁ (natural law ) %FF”H R AT TRV
HI (the principle of natural justice) “FRsrEREV S H oy > = o TrEd Al s> I
BRIV RS E @ﬂﬂ 3 E[EII%J L ] T yyamﬁ*@wuo ISR
F"JI%E [g?; (proviso) » - EI[F (e VS %ﬂrﬁ«e}r VFRET ﬁ[ﬁg&ﬁ I
SIHBALL 7 T R s 1 5 B */FfF’T@ﬂJI’TEI% T*fﬁ\g}r:"u 53 5 E (enough
and as good ) puEYRE o IF ,_} Ejrlé 14 o HJ— R L= Y FTJMF’*J\E} Y% | (the public's
entitlements ) — &1 ‘/Hﬁkﬂ AF '[J}Hiﬁ};ﬂ HEF]] mi F (E

2.3.3 ?@EHEJFSF% (Incentive Theory)
I%I%Tu—%%%ﬁ l‘ﬁﬁﬁﬁ [“’ ol S T R T A TR

%2 U.S. Const. art. 1 § 8, cl. 8.
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84 Justin Hughes, The Philosophy of Intellectual Property, 77 GEo. L.J. 287, 296-314 (1988); Wendy J. Gordon, A

Property Right in Self-expression: Equality and Individualism in the Natural Law of Intellectual Property, 102 YALE
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1% | yMAN RAY PATTERSON & STANLEY W. LINDBERG, THE NATURE OF COPYRIGHT: A LAW OF USERS’ RIGHTS 198
(1991). See also LESsIG, supra note 54, at 134.

108 PATTERSON ET AL., supra note 105, at 198. ‘FF[I ‘lﬁﬁ% ; ﬁrﬁ@]% 58 » 33-36 [! -

107 ALAN LATMAN, FAIR USE OF COPYRIGHTED WORKS, Study No. 14, in Copyright Law Revision, Studies Prepare
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LESSIG, supra note 54, at 137.

1 GoLDSTEIN, supra note 10, at 201; Georgia Harper, Will We Need Fair Use in the Twenty-FirstCentury? (Aug.

31, 2001), at http://www.utsystem.edu/ogc/intellectualproperty/fair _use.htm (last visited on June 25, 2006).

"2 Huei-ju Tsai (£5f17[) , Media Neutrality In the Digital Era--A Study of the Peer-to-Peer File Sharing Issues, 5
CHI.-KENT J. INTELL. PROP. 49-50 (2005).

113 il IF ﬁ%ﬁ'ﬁ@ﬁ%ﬁ 58:25-26 F1- See also Mathews Conveyor Co. v. Palmer-Bee Co., 135 F.2d 73. para.23-25 (6"

Cir., 1943).

4 LiTmAN, supra note 65, at 84.
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17 Benjamin G. Damstedt, Limiting Locke: A Natural Law Justification for the Fair Use Doctrine, 112 YALE L. J.
1179, 1193-94 (2003).

18 Gordon, supra note 64, at 1540-72.

19 kA i 116 - 297-298

120 Wendy J. Gordon, Fair Use as Market Failure: A Structural and Economic Analysis of the Betamax Case and Its
Predecessor, 82 CoLuM. L. REv. 1600, 1608, 1613-14 (1982).

121 Michael A. Heller, The Tragedy of the Anticommons: Property in the Transition From Marx to Markets, 111

HARV. L. REV. 621, 676-77 (1998).

-56 -



[OFEFH B - @ “click and pay” frictionless computer world ) » 3 {=ffl * {77¢ | iR V4161
bt R I lﬁﬁ&mﬁ'?ﬁi}; (deadwelght losses ) - F[%@F' [ A P s
ﬁfﬁi‘mﬂﬂ%ﬁﬁlb AR

%[E{ MYV BIREAS RS TP ”EJ Richard P. Adelstein ~ Steven I. Peretz & = =& (4%
7 T ﬁdFﬁ[ (evolution ) ==+ Aflig54] » G [eff * 2 ﬂ‘)%f;l:;%rﬁ%;][ TRV [F
H %I’pl/ ~ ﬁ‘]H ﬁ%—} 7?7 !!JTF’TT"/@I E@Eﬁ’—%”ﬂ %qﬁl/i@ﬁfirm ,i[%(wﬂﬁq@“[ )
IIEIIEZ BRI - (e R L P 9 o e R Fi el - 251 Raymond Shih Ray
Ku b= ‘:’inf%?ﬁr‘[ W (Bl BRI H T EF] Joseph Schumpeter A 1/ Féj [ =V SR
(AR RN ~ (k) - éthﬁF‘ PRI - AR SREE rEU HEa
FhE ) 0 ZHE A EE E'EIT%%EH* OB R YR L LR LT k'j?
= R I B e = e A SN F% 0 124

DY > SIS  HURRRE AE R
e TR R A A T E e I e L E I T e
PHYTE - (o G B AUTEoR 2 AU Al - SR (0 pATf e s 2 7] 5
FEVHG AR [~ WR| P Pr T A = BRI
(el - i P I i PR R T B L s
Pt N B L TR A IR R SSRGS SR Y
Iﬁi’l’%’@?,ﬁmg Y TRER A e A

H oIl Eﬁ%ﬁ@f"’*m@?ﬁ (B SRR (R A o e PR AR
r«fiﬁ ’E%E”E PRV B TR 2 H A YR R S R R
LA ERS > PG (oA OB e A T A SRV
PP o PSR A R i e S, RS E FTJ%EISH*HQ“ 2 Sony v.

122 Ben Depoorter & Francesco Parisi, Fair Use and Copyright Protection: A Price Theory Explanation, 21 INT’L
REV. L. & ECON. 453, 459-60 (2002).

123 Richard P. Adelstein & Steven I. Peretz, The Competition of Technologies in Markets for Ideas: Copyright and
Fair Use in Evolutionary Perspective, 5 INT’L REV. L. & ECON. 209 (1985). HdJ [ 1]zt ﬁ'ﬁ@ﬁzf 116-303-304

—

fie
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