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INJUNCTIVE RELIEF OF PATNET
INFRINGEMENT IN U.S. AND TAIWAN

Student : Kuo-Liang Yeh Advisors : Dr. Shang-Jyh Liu

Institute of Technology Law, National Chiao Tung University

ABSTRACT

Since the life cycle of the products claimed in the patent lawsuit is short and the
competition is very intensive in the related market, the time needed for the final
decision of the case is always too longias:compared to the lifetime of the products.
Therefore, the patentee in Taiwan frequently. applies the injunctive relief rendered
quickly, and gets the positive judgment with high pessibility since judges in Taiwan
will not practice substantive examination during the trial procedure of the injunctive
relief. Contradictory, the accused infringer-may move the court for revocation of the
ruling for injunctive relief by providing the court-assessed countersecurity. Such kind
of security race not only makes judicial resources wasted but also being helpless for
the decision of the final trial. In this study, the suitable implementation method of
injunctive relief for Taiwan situation is discussed by studying the company’s strategy
of patent lawsuit, analyzing the ruling of the injunctive relief made by courts in
Taiwan, comparing the standards used by U.S. courts for the ruling of injunctive relief,
and using the method of economic analysis of law.

In this thesis, the following suggestions are listed for reference: (1) In the
examination of injunctive relief, the necessity of preservation, i.e. necessity for
purposes of preventing material harm or imminent danger or other similar
circumstances, should be examined first and then the likelihood of success could be
examined. (2) Practicing the substantive examination to implement the doctrine of
equity. From the economic point of view, substantive examination could make both
patentee and accused infringer understand more deeply the opinion of the court, which
determine if the lawsuit being continued or not. Besides, with the practice of code of
IP court organization and code of IP cases procedure, the issue preclusion could be
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practiced after the substantive examination is practiced to make use of judicial
resource. (3) The judge assigned for the trial of injunctive relief and original trial
should be the same, since it can make the patentee being more careful for moving for
the injunctive relief and make the substantive examination being more practicable. (4)
The burden of proof for moving for the court for revocation of the ruling for
injunctive relief by providing the court-assessed countersecurity should be raised
more heavily after the practice of substantive examination. (5) Disclose clearly the
reason how judgment is made, especially about the part of likelihood of success. (6)
Put heavier burden of proof on patentee for explaining the necessity for purposes of
preventing material harm when moving for the injunctive relief. In some cases, e.g.
patentee has not used the patent to manufacture products, it is suggested to presume
that patentee would not suffer irreparable harm. (7) If the patentee move a motion for
injunctive relief for claiming accused infringer not doing something related to the
patent, and the accused infringer move a motion for claiming patentee agreeing the
accused infringer to do something, these two motions should be consolidated.
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H ﬂ;%u@ R EE mmg;cgj » O[FiJf5Ef0 - 71 1996 £ Eli Lilly %'fl1» CAFC
FEGRE 1R P | ?ﬂ??ﬁ”?ﬁ sk o Bt S (eliminate) = mwg;cgﬁy
:,ur;ug[jng Llrwﬂwﬁﬁ PO R - W SRR 2 A
I“JF F—J’ HF'@F—J! H@*E’r?ﬁﬁﬁﬁﬂ‘ﬁbﬂ AT 5 PRI Fi«?j*lﬁ@“hq*ﬂ
Jf (R P B~ yRu i JE”J'*IJ@EJIQZF& BI flﬁ;’?/ﬂﬂﬁ*ﬂﬁf
PR 2 P °‘F/7 ﬁﬁ‘/m?ﬂﬁ?ﬁﬁ»iﬁjr[

i (e R R B R TR S
FOBVRSE o 7 2 T FORE TR ITF?FIEBJ%FMIQ’W?U%J! s~ o
BYFI Togr b A58 s g ML R 5 2 2 PSR T
Ry PIREBER (4 - [t PR A (1 e 2 2
;cgj A B T R 17 ) SRR BB

LESSIE A

4.1.3 Az R

FlE B R (Hardship of the disputant ) {745 (e = R 2251147 Ot
FEE SR P S LR ORISR S R 1 R R - -
PR BT BT I E I R P P Rl R R
BRI ST AL B T A AOR S @ AT 7 % ]

% High Tech Medical Instrumentation, Inc. v. New Image Industries, Inc. ,49 F.3d 1551. 1556(Fed.
Cir. 1995).
537 Eli Lilly & Co. v. American Cyanamid Co., 82 F.3d 1568(Fed. Cir. 1996).
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11> R G2 ERARIA sy 2240 S AR A v ] 8 U] R RS 55
o [ﬂﬁﬁﬁlﬁ O R A e R OB R 4
P AU SR AR — TR R G SR

R pORAL EP P PR L G287 F%ﬁj#ﬂﬁtﬁ ) HEEEIEY S T
EPANTI OB D o [NIEFE oI S - F ERLA A
SR SPGB RS B T SRR Y

£l L/u\gggg o, 140

3@4

P g 4 e SR E ERs  BE A e E
|7J ; T i’yﬁ?ﬁlﬁ' FAVRIT EIULIEH: I]E;l R H:I?jﬁjc%#&_ﬂﬂj@
S B S R I~ R B L

Fﬁ‘%ﬁ FEEAR ?ﬂﬁ)ﬁ”ﬁilﬁ' = RIS ERl o ZH0F g b= R P
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138 Hybritech, Inc. v. Abbott Labs., 849 F.2d 1446, 1457-8(Fed. Cir. 1988).
139
Id.

140 Ramsey Shehadeh & Marion B. Stewart, An Economic Approach to the Balance of Hardships and
Public Interest Tests for Preliminary Injunction Motion in Patent Infringement Cases, National
Economic Research Associates, Working Paper # 38, pp16-17(July 2000).
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4.2 3 B i—_PF“’TEiJ‘ ST SRR STl

4.2.1 AMAZON.COM v

BARNESandNOBLE.cOM**

1999 = 9 k| 28 5> Amazon.com =V US 5,960,411 55 jﬂf [ e 411
?’EE—'JJ*U DIt g *Hﬁf*ﬁf ~ 717 one-click FJJ’*[J) ° 411 Wﬁ]ﬁ“ﬁﬁ el b
s | H[Fﬂg\P e i P i Eﬂ? *F' JARBRRIT | B gk
:@lﬁ‘tﬁgiﬁlg%’f}n&‘f%w— N n&ﬂg%fww AR - '3:{%'?%— IR
AT g = P g s

1999 = 10 *| 21 ! » Amazon.com ?i%‘;@&'ﬁ'a*"[*'ﬁﬂiﬁ%?ﬁ“ %l‘ =93t
541 %= Barnesandnoble.com 'F[J,%:[ﬁifﬁ_l—pu “The Express Lane’ ac[ﬁ_'—ﬁs%f}*ﬁ%ﬁ
[IE 411 %EJ! I 2 TRy e f—?‘ﬁ“ Uw& fiY H‘% T ’%z‘ﬁjﬂﬁ Elfﬁﬁffﬁ =N

;ﬁ,iﬁ%ﬂﬂi %3y Marsha J. Pechman #1999 & 12 ] 1 E'[ﬁjﬁl Amazon.com
F"Jﬂ'ﬁ% Bl Barnesandnoble.com}]ﬁ’ “The Express Lane ” ﬁ EQ?J#I)F%F 1>
?ﬁf}fﬁj—%[ﬁf - Barnesandnoble.com [&:![]5] District Court for the Western District of
Washington 'Jﬁuf [ » = 9= Express Lane "< @»%ﬁ‘ 411 %EJJ FII > 4R E RS
|L IR e BT -411 WJJ%[JE‘J"E |31 SR ‘ﬂ?[’:,ﬁ[f%[isfa?t i Barnesandnoble.com {11
”EJ}““T[‘QEFH,EJEEE?J sufficient merit 7 kL 5" Amazon.com =1REF5F IS
Barnesandnoble.com [sH#fiuT’ FJ‘Z‘]‘Q& ) ﬁé%?‘jﬂﬂﬁ%lq f‘F“[ﬁr (likelihood of success ) »

ﬁﬂ’y?‘]ﬁ%ﬁéﬁ’@?{m{ o [AP1999 F 12 +| 8 E%I»Jéfﬁjﬂ—ﬁ > Barnesandnoble.com !

11 Amazon.com, Inc., See Supra note 124.
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Express Lane ’%E’r% FIE ﬁjiﬁ[ﬁifﬁj—%ﬁ,ﬂ% o Barnesandnoble.com [5&$f B TRE

i@f?ﬁgﬁ [ (CAFC - Court of Appeals for the Federal Circuit) .ﬁur[

2001 F 2 5|14 |1 > S Hﬁ‘i’tﬂf",‘,i I—%ﬁi{iﬁfafﬁtlif‘%ﬂﬂiﬁ 27 (misreading )
Barnesandnoble.com Fr Lﬁ'%ﬁmigfjg VELT FL Ff’fiéi E A
Barnesandnoble.com R v GEr = S5 EJH? [0E IS R AR P o R
,jll»ﬁ&l ?EJI/T » HEJR Amazon.com =15 g1 &5 |§J$@?Z[ 53OS e
Barnesandnoble.com fiuf 5 i fic 2 F’r Amazon.com [V 411 #ﬁJJ HF] [
Barnesandnoble.com ~J %] 411 #TETJJ FlIpVe 35T T TFF SIS SO U ]
Bt (substantial question ) **2 » SRR PR e B e K2V 9 R A
PR AR 15 1 B RS s B - M

Lt 7

Barneandnoble.com & & IR 4] xﬁ s o

Amazon.com = % 411 @7{"_151]’ AR E PR R - R P R £
R - HE0T 2002 5 3 FI I R EEERE L S A - ([ A AT
apiaf

2 Barne & Noble.com %% 90 & {4 ¥JH#] Compuserve [/~ i one-screen button & #5337 » F@%ﬁﬁfgl
FLESRISTRART R ] > PR R O 534 i 51 JHFIJ R

143 Amazon.com, Inc., See Supra note 123: “After careful review of the district court's opinion, the
record, and the arguments advanced by the parties, we conclude that BN has mounted a substantial
challenge to the validity of the patent in suit. Because Amazon is not entitled to preliminary injunctive
relief under these circumstances, we vacate the order of the district court that set the preliminary
injunction in place and remand the case for further proceedings.” ...... “While it appears on the record
before us that Amazon has carried its burden with respect to demonstrating the likelihood of success on
infringement, it is also true that BN has raised substantial questions as to the validity of the '411 patent.
For that reason, we must conclude that the necessary prerequisites for entry of a preliminary injunction
are presently lacking. We therefore vacate the preliminary injunction and remand the case for further

proceedings.”
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4.2.2 Alacritech v. Microsoft'**

Alacritech ( Ef Ffgh &) F° 2004 7 2 £| 24 BEEVIH US 6,697,868 %%;[a&'@ﬁ all
(4 i 868 Wﬁ*ﬁ) gl F—'J! FIIFdaTad 1 7 f“[ FRAF P v e A J T
#| TCP #5545 (intelligent TCP offload mechanism ) [t = TCP A 0 IV

tH Fé‘f,;ff I » Alacritech 3£ Microsoft( ¥Lia (G4 ~ )73 TCP Chimney Y Longhorn
[ 2k {59 E 868 Fj FJ» #04* 2003 #F 10 FJ[PJ Microsoft {1 e y@‘ﬁirm

(£l Microsoft #2004 =+ 5 F[#f(7¢1 " Alacritech P -

PRI Alacritech %7 2004 & 8 F| 7 =) 9%" [T849 4 3k [ 55) Microsoft TEL\_F,
Fé‘?’i A 2004 11 F] [p[FIEF PR Lﬁaﬁﬁﬂ‘ﬁfﬂ F'JH' %*T&ﬁﬁjf]ﬂ‘ﬁfﬂ F'Jffw’
J[l’[[‘ﬂ?ﬁ:”*ﬁf‘ﬂﬂ? [ 1 Hy Jerry White 59,2005, = 4 *] 12 | '[fil ®i Alacritech p\JHlﬁ%’

TR TERLE B PR

T TIPS IR G AR e - T ﬁ I8 - =1 5
PIEEETE & F[Sg ?i?}V?F”ELJ[F Iﬁ 75 ?i[% B E[% )
Alacritech = GEPIFEZT[i' =1 - [NIEE AN SR ?ﬂfr*?ﬁ I e
[ LA (A8 - Microsoft T BRI (2~ IR+ 2) Alacritech &3] [ £
By [ HUBOETA il - (), Microsoft i [ 5 AIF TCP Chimney Ji = Bl

) > Alacritech {770 s fFaigei o [y 2 = 7 BRI PR A A

ﬁ]ﬁ:ﬁ;@i@ﬂpo’if@ﬁ Microsoft '] Alacritech E?i;;tr.%ﬁjj‘ SRR e =R 'HL—-?’TEJT

144 Alacritech, Inc. v. Microsoft Corporation, No. 04-03284 (N.D. Calif. 2005). See also Microsoft
ordered not to release patented TCP software, available at
http://patentlaw.typepad.com/patent/2005/04/microsoft_order.html.

5 1d, p1: Claim 1 of the ‘868 patent claims software executable on a processor to establish a
Transmission Control Protocol(“TCP”) connection and then offload the TCP connection from the

processor to an intelligent TCP offload mechanism.
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ARSI 0D R RIS SRS T R 18 - P
CRHIBIY 2 4 W 2] g s B S IR T BT B s
fets s PYHErYE Alacritech PUBFHIR » [NIFE RS Alacritech o] 1%

I:]‘—‘\
BRIV -

EHEEET W 2 H Fg Y ﬁ 53 » FlT Microsoft 7 ;-[ﬁj“f E‘qﬁﬁ! Longhorn & 3

E o PRIk Iijfa]?i{uf' R S HFREHEIAVEE i‘%f“ﬁ[flj‘(%a:f Alacritech EF.&E?TI.—??
iy -

Microsoft }al }HJEA 2006 = & AT Longhorn (B3 258 5 f) Chimney}{fj’@ﬂ
Longhorn g =38 {F 2~ o [l AR R 45 £ & TR T Y Windows
Server 2003 puﬁﬂéﬁliupr[lﬁ gj’gﬂ HpP A é”zr, ,3i[$;lgﬁjﬂ<&z: ,uﬁﬁﬁgﬂf”g

T 3 I o [N 2005 0 B, Ry RS AR > Alacritech [fil E
Microsoft ( #%fi) J‘Jk"lf,[hkﬁ Hgﬂlﬁﬁj Broadcom ¢ fffli ' |1 Alacritech ﬁﬂpbﬁl%g
Eﬁﬁ ’ *HAE“E'E'@I"%%’“@?"E'JWF—'Iﬁ'nﬁ‘?% 2

4.2.3 Alltrade Tools, LLC, v. Olympia

146

Group, Inc

Olympia Group, Inc. (Olympia ; Eﬁﬂﬁ@ MY FS 2001 F 7 E] 10 %?Vfﬁ%;[aﬁlgﬁ
F1 US6,257,553 (< i 553 B F1 ) » H1 f F{IMEA G 19 f 3 - A L
(prying bar) » =" Olympia 1:45<553 #ﬁfﬂj[ [ EAVERE ] %J S H5EY Gorilla

146 Alltrade Tools, LLC, v. Olympia Group, INC., CAFC, Feb. 8, 2005. See also Olympia Group V.
Alltrade: Preliminary Injunction Denied -- Plaintiff did not show likelihood of infringement, available
at http://patentlaw.typepad.com/patent/files/04-1090.pdf
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Bar - 1 {f415%= Alltrade Tools, LLC (Alltrade » uf# {4 ~ ) 7] 3
Cobra Bar » [*/if=*» Olympia % [| 1 [1/[[5413 4 ik B35 Alltrade fi81 e 3 » o 2
& i, Cobra Bar I;J ' 553 a-ﬂ FIREF(IEET 19 > 2 [f A B PR DRI 2 ol
it it 2l Alltrade i8035 % %5 (% 51 % gl Cobra Bar -

IR AES ) 5 T 2003 & 10 7] 8 FIfiugy ] [?ih Eﬁﬂ%*ﬂ iy [

FIJF'JDH “generally oblong” I} “longitudinal axis” i 15U - WLF%F]%%P%S\F%

4

Ry e 1

j FIJfF#asier (Claim construction) » * (MASE ey - 21T

Olympia iéé pe X sy | q@%ffﬁu‘[‘_ﬂ:ﬂd%lﬁ* » PIF=ERET T Olympia 5§ Alltrade Fi

B AR

Olympia ] 1] 55 B35 A5 F%iiﬁi'a?ﬁ%“ F%’ SRAIT IR S
FF IR “generally oblong”™ | jolongitudinal axis™ [foifier -t SfizeL -
PRSI ERR 55 1 SR T S A B R Bl 2 ] 4] Ly D AR
ST 2 URE A A B RN R ( discretion ) kL Fol s
PFIZRATIES ) LR IR kL y L S PRI P RIS, 3 [P IS RL T T
ALY TG R 28 T PR - 19t PO A 6 RO
ARETRTRE P SRR Olympia g S p A R &R R
B e 0 R A

VSR IR Tl Ep o R IR Fp ARG Pk e 1 0 iRy
FRpoiyY (deference) » PHIFZRARIH "%ﬁf%f:l%éJrﬂ:]LFJ’*[JT@ﬂJP“Q[E“FIl

147 Amazon.com, Inc., See Supra note 124, “This court reviews a denial of a preliminary injunction by
the district court for abuse of discretion, which can be established by showing the district court decision
is based on clearly erroneous factual findings, an error of law, or a clear error of judgment in weighing
the relevant factors.”

148 New England Braiding Co. v. A.W. Chesterton Co., 970 F.2d 878,882(Fed. Cir. 1992): When a

preliminary injunction is denied, the movant carries a heavier burden to obtain a reversal.
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“generally oblong” ') * “longitudinal axis” fi#fR » QJE RIS )
ST “generally oblong” [IRRREETEGH » [[IEHT “longitudinal axis” A fo!
— Ak (linear axis ) PSR REL - pallwﬂ?[;,i[g%ﬂjgﬂ%tﬁﬁ Olympia §2 ¢ 415

“longitudinal axis” I (R VST S IR R IEIOE L - 50 FRAGH Fﬁg}

RS 2005 F 2 £ 8 E[ﬂagﬁﬁ’_ﬁlfﬂ )

424 XPrETTRPIERDT R Bl

%wﬁ%&ﬁﬁa 2 PR 5 VR = Ao AT A

s RLAE N P f FIIEF |l (Claim Construction) » iy e * &5
L LA (Discovery ) | LRLEE] I PSR AR = I TRCE
TR I ORI o e S S B POAERER TR A SR
%ﬁi#h I - oSS TR 07 20 <491

5 (322 T 247 19 1 s P R R SERB I 25 4 P o mn p i (5
##¢4@£@% PR 6 |50 SR [0 2 50 00 B ORI A 5
PLEAN#= > 455 CAFC 5. (7 Alltrade Tools, LLC, v. Olympia
KA L FD - AR TERE 22 35 ﬂ;‘ﬁl;@ﬁvﬁ?ﬁ&r FEUEE > a2
[ SR FURE S VBRI TR TR

P~ SRS ) » 1 ORI R - G P
SR B PR G o [ B R R O g
B0 IR N TR AT > 2 R TR (L R )
IR - [T T oL 2 (5 5 P » PR o
Vi SRS RSB PRI * S £ ERLSL S S gy A
Em%£§$§%%%@ﬁ@ﬁﬁﬂ RS BRIV - PRI

RIS AR E T R AR o T BRI, T
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P PLRE AR © ) b (E ST ETh LR IR A =R B e
A ELRf RO @%ﬁpwgﬁm .

SHCPLE (A - 2 RO A RIS e TR I
T RO BT R 2 A B ORI« TR 1
5T o B A * o TR A S5 g R R 2 R
A W’r;‘aaﬁﬂ@ﬁmﬁrliww B 5 Y9 R oAt

FREIEED » 0 1 S SRR R

i P CAFC HURRH - Hih €51 £ RS Sl AR E e ) o R
(B E  HTHE - Wt@&%‘ﬁﬁ@"ﬁﬁ‘”fl@ﬁﬁﬁ AR TRES TR A o [EREEE
S S HRE » PP R R o AR T e A R0 P
It AR ARG 5T [ R TS AR R B E S (R DRV T
H Pk BEAVRYE - PPN CAPCTE | PRI P = f “Fﬁwj‘ﬁ et il
fpE 2+ P FIpAIE -

149 H R.2785, Patent Reform Act of 2005 (Introduced in House), available at
http://thomas.loc.gov/cgi-bin/query/D?c109:297:./temp/~c109UYTX3I. : Under the new language, "a
court shall not grant an injunction unless it finds that the patentee is likely to suffer irreparable harm
that cannot be remedied by the payment of money damages.” In making this finding, the court is not
to presume the existence of irreparable harm, but is instead required to "consider and weigh evidence"
relating to equitable factors. One of these factors is "the extent to which the patentee makes use of the
invention.” This post is part of our continuing series discussing a US House of Representatives working
draft of patent legislation, by Marcus Thymian, Jennifer Swartz, and Dennis Crouch.

%0 |n AMAZON.COM v BARNESandNOBLE.COM and The Regents of the University of California
and Biagro Western Sales, INC., v. Actagro, LLC(Fed. Cir. June 9, 2004) : ”Given the evidence offered
by Actagro, which on its face suggests that the SSP reference is a concentrated phosphorus fertilizer as
contemplated by the claims, we find that Actagro has raised a substantial question as to the validity of
the '200 patent. For that reason, we must conclude that the first prerequisite for entry of a preliminary
injunction is lacking.” See also University of California v. Actagro (Preliminary Injunction Vacated),

http://www.patentlyobviousblog.com/2004/06/index.html.
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4.2.5 200535 lﬁﬁ'gf%[JElifﬁ'rijﬁij(’

2005 F 6 F[ 8 |1, O Bk Uk lw«l»A 1k F 1 Lamar Smith /i aFJ, J'%@?ﬁfjgfﬂj

d58 3k % Patent Reform Act of 2005. (H.R. 2795)151 ;ﬁﬂﬁi[ ] FL[‘;I/& :

27 LESHTAVRLEI UL > F A Bk FL }H%’T@(ﬂ‘gc[ gﬁj\@ylgﬁﬂjgﬁjﬁ SR
FLpE £ p@*ﬁp;ﬁ@@ﬁz : Hﬁﬁﬁf%u, S P rjﬁg ugyﬁﬂypm :

1) IR o MR 2 TR A

2) 7 WG &A1 (injunction) R - s {A5TE = J*HFUQ&E![‘J‘I
E?rﬁ& M JT‘EIFTJ%JE e iR yRaY T (fairness of remedy)¥ &}

3) HHAAE I~ SR T R - R T

151 H R.2785, See supra note 149.

92 3 PIEEE RIS ) B b 1 7 S SRR LI 3o [y 2 IR 102 RO 5
PH{&%%EEEJ?' R EEE (3 210 (best mode requirement)  fi7f ; d%%g Duty of candor (;EL_T B
PTO [ [ 2RI R ARE R4 5 P JF”[?MI;J@ IJ?EJ T R i R (Limits
on scope of continuation applications) pljﬂ*“ﬂ,iﬁiupl USPTO ¥t /i ,\F[ff EGRVE AT T H
U e e

153 H.R.2795, See supra note 149, SEC. 6. RIGHT OF THE INVENTOR TO OBTAIN DAMAGES.
“In determining a reasonable royalty in the case of a combination, the court shall consider, if relevant
and among other factors, the portion of the realizable profit that should be credited to the inventive
contribution as distinguished from other features of the combination, the manufacturing process,
business risks, or significant features or improvements added by the infringer.'

1 1d, SEC. 7. INJUNCTIONS. : In determining equity, the court shall consider the fairness of the
remedy in light of all the facts and the relevant interests of the parties associated with the invention.
Unless the injunction is entered pursuant to a nonappealable judgment of infringement, a court shall
stay the injunction pending an appeal upon an affirmative showing that the stay would not result in
irreparable harm to the owner of the patent and that the balance of hardships from the stay does not

favor the owner of the patent.
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(NMES BB B F"Tﬁ' ( International-Trade Commission, ITC) fUskZ} » FI
1995 ¥ 2 2003 4 {11 » PSR FIIE | HAUSK (2483 1F - Ul oAt oy v T
fQ_F IR Rl F' s 2Bt i I g?p JTEf%”%:ni 'i:fx[g&llﬁa[ﬁ' pj,ﬁ, -
PR A = LR R S TE—*FJ‘ U%:m » {E 'ipﬁﬁ ELFy =& ﬁF‘
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ApTI PR TPR AP R R T ERER I S RE AR -
P R I g[@@p%%@@ ijfuﬁgl[_} =
[ERYZ R S [ e YRV =4 2 2RI %ﬁt R Y E R
PRy o

155 Id.

SR HIR AT ¢ ROy EEE > 137 19 -

96



PSS Bl SRR F o E S IO FiE % R R 2 R

F:,?Fixi [iﬁ"gri %o IR [E[[’“ﬂﬂ?ﬂa}mfyyﬁﬂ@ Flfﬁﬂjiﬂﬁfﬁjﬁkﬁ:mﬂ;ﬂ
BRI 2] - P81 R 9 FIEORERR R PR I e e
WS B R E R .

43.1 iG]

P R AITE SR SUEOR (D ORS¢ P
BRI g T RS I RIS PR e ) o [
SV > T B AN~ VIR IS R TR B o iy
SRR e RE Gl R e SRy B ] REGEAS <
53 o PR B * RIS AR VR

BT

&%Lﬁiﬁz'ﬁj H%:"HI » [N RN Sl e R kL PRSP R - TR
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%8 Lanjouw, Jean O & Lerner, Josh, 2001. Tilting the Table? The Use of Preliminary Injunctions,
Journal of Law & Economics, University of Chicago Press, vol. 44(2), pages 573-603(2001).

159 http:/;www.patstats.org/editors_page.html : (B IR -
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CAFC ?ELI'HIF'EHEFQ? (interlocutory appeal ) fr??ﬁ?*] g @Eﬁﬂj ?ﬁjﬂn Jﬂdﬁwj{j%ﬁé?’fﬁﬂj
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VEFRR 2 (50D 39% | 39% | 43% | 50% | 33% | 41%
FIGUERER I (2B | 61% | 61% | 57% | 50% | 67% | 59%

100 jr=fi el [M%a?ﬁai%%\' » BRI A A J!?[ WE!JEJ’#E%HF’?%%F o fES B
122 5 LR R TR D > Rl & 2 (Markman Hearing) 28 = [ e @ ﬁr%w&
R B o B SO R - R B AR R

98



AL DPIFR U 7 S e S 2 i BRI S O T 5 bt i B Wl e R
AU ITC (g r=ikk ) 2 E] Hl% ’ Eﬁ%ﬁé&@ﬁ 59 12 2 15 i F] O o
P RIS - AR R ey A S - 1) 182 o Pl =i ) HER =]
PRSP R VTR O BEISE R S PO (R
T ‘?’J'JEﬁF'E% FEOF =15 JIEPI=- Eﬁ

ﬁlﬁFiy[ﬁyl JJ%”%:K I —Lﬂﬁﬁéjﬁkﬁ:&ij}f{g 2 =6 I[—{F E[{p ’ IEEI ﬂlpjj
ORI R E 6 ] - ﬁpﬁﬁqwé.ﬁfwﬁﬂﬁ$?ﬁ%?“fﬁﬂ

ﬁﬁﬁ#{%ﬁ#ﬁﬁﬁWﬁﬁ*ﬁﬁﬁwﬁﬁﬁﬁﬁﬁ@%¥%Mﬁﬁ%$ﬁ
R PR R TR O o S AT

AU E T

2 Ir[

433 LR

FS T IR T o R A TR » SRl (A ) R
“‘J*“*ﬁd’f?ﬁﬁ RIS Py [T ripﬁ?ﬁﬂa?mw > S TS BT
TP PR Y 2 RO R T SRR
ﬁaJ@ R 5 - I TR R - v
ITRIE ST FUR RT3 K F S R IOR g - -
SRR R 2 S N e ORI T

_.\':[

181 Thomas L. Jarvis, Patent Litigation at the U.S. International Trade Commission(ITC), Asia Patent
Seminar Series IV: Patent Litigation Strategies in the United States for Asian Companies Conference
Materials, p37, Sep. 2005 : A4SdatT{ & (= 2002 & ) AUskFHe R FE3 - 1ITC Fliplit Bl Ry
ﬁ’?(ﬁ%fﬂé’é} 33% > iy =" F | 40%9 ITC iﬁz’ﬁcﬁé% i~ EU?[Jﬁ{ff’éiJc o

192 Takanori ABE » ! ~ |14 [ IR R Pl > 2005 # 5 7 -

103 i B SRR (Genesis) AR ’,Elfiiu_’?ﬁl“ﬁn*]ﬁk%%ﬁ Hlﬁ% % 2006 F 1| =154 18 ffi
SIEESEACE

99



W SBR[ > TR - UG 22l o A R E L sl
PR ORI O o G0 R  ORESGE  4 R TR AT
Wﬁﬁﬁ’%ﬂwﬂﬂﬁ*d—uIHJ@%WF%ﬁ%mk@’j@@ﬁﬂ%
R STCRRI o R BR[| PR SR - 2 R
A B ORGSR R I e SRR PTGl 2 4 9 ply P R

4.3.4 FEIF)

e S IFTE - T TR B U R IOB - AL 7 E )
BRI S FIRIIROE ] [P 2 4 AR 2407 g 7]
TR N e

[l 38 ST AR PRI TR e 5 e e
R e 40+ A1 St R SRR IR 1 iR B T
AT R TR o R R R R F U T ) R SR
AR RNFSYR > 2 ORAEIS i s PP R | 'Tﬁ\ﬂjﬁkﬁﬂb‘i%&tﬂi s
T A A 2 R RS S A R L
FIREEYIR - HW%ﬂﬂ%Fﬂﬁ##ﬁ%#ﬁiﬂﬂhm T T
1 s g I ) B T ST (R B - R

m”%%wﬁﬁﬁ'VnﬁwPﬂ&ﬂﬂ% A ES LA NS -
R Pl SR SR B B F. R i T RS 2 <

4.3.5 %n%% =

P S B TR R - AR L - B
E5a1 ]:FNE[,\_]‘*IE@—U‘JE N F' #ﬂjfé.%gji[@gﬁ&ifmﬂ Jtmﬁjf]}%ﬁ: 5 i

100



HE BRI ST TR0 ORI ZVRCE -
ST TR e (I RIS ORGSR T 5 BRI
H T SR A b f FIR PR

,iﬂﬂfgj: FIRE RO mﬂuﬁ, f[ "?ii@&ﬁﬁua?ﬁ"ﬁﬂlfﬁﬁlﬁﬁ 8
E\‘E“‘Z%’jﬁ“ﬁ%ﬁ [ANEE ?ﬂi‘a’ﬁ&ﬁ?‘fiﬁ FlIME e ’E%lﬂil%ﬁ e
R T T R PR - T ORI e e R R VR ) A

© PR S NI e R 3 R R BT 22 (RN P TR
TR R R T o R S A e
P kLY o el B PARRELY B Rl Vs R o SO L
ok B%E%Eé[fl‘@?‘ﬁ%% o, 1t H'E’lﬂ*@?‘ﬁ% RS R @'%%l’%ﬁ%%ﬁéﬁ;i I
ﬁﬁmﬁm%immWﬁ’umqw%%%ﬁwﬂ%gy@ﬁ,zw%ﬁﬁ%ﬁﬁgﬂw@,
T IR 4TV SV S L OB - ) P ] R
E G TS U AR L Ulﬁﬂi}aﬁio

T Ef |t J}f*“sr'[‘gtgfq%{gﬁ[ﬁ;’} , gwc&zgﬁ FlIFH A By e &~ ?\L_’Flfj%gd['%,"’: » A
PR O A T TR R T A PN e iR - B

SR FIMRRLY BB (1 o B PR e e Py - P FIRRORT T
ﬁ?TWﬂ%?%W@@$N%t»Wﬁ"ﬁW@W@WH%ﬁ’%ﬁﬁﬁ%ﬁ
908 T SR R [ AR ORTRSE T ORI 2R
HEINR IR I R &

4.3.6 FHiHE
P AR FIFE - GG IR PR TR AL PO g

(A8~ R RO R R ITT"UF“',%?ET@ HPERL e M) H'ﬁ%’?}j’ f‘ézEﬁfH@ "R

101



PSR g D RRER R AR R IR R e
IS A (U L% T I TS TR iﬁﬂﬁfﬁwﬁ
FRIFLIZ T U RIS Sty s S ARSI & oy
R FIEERYR -

&%W%W%?W7F TR T @%@Wﬂ?ﬁ%%ﬁ?ﬂ?ow
IF= g S W%W@ SRRl %%* P BT AR S B AN
F%?? [ CAFC $RLLTF[ 1] l—l% (interlocutory appeal ) : = 17 » Y1 Bl 2514
g Eﬁ FIRE SRS B R AR Rk B R ] 2o (e
LA AR DA £ T B WW§%WRﬁHﬁU ISP 22vianl LA 1A XAy L
w e

T ISR P TR Rl P RS iy = g
FFIeE * UG 2 A RgRTI T fRE - v @’Tﬁﬁ%’rﬁ&“&ﬁ i
AES S YRS s Tt St ﬁ#ﬁl{mﬁ}ik“%ﬂ UH'ﬁ%
[ o T U (R N Rl PRSI T R € B RO -

4.4 ] 5

S R S S 0 2 - LB R | o2
7 R I ﬁ%Hﬁ ‘iﬂﬁWﬂH@*“ﬁ%ﬁm§$ Flg

OIS 2 USSR -~ A B BB R T A R
AR R ”%?W§**WE£ <+ [E {5 2005
B R TP T T ISR CORMLAE T D 9

I B

i R FTE OR AH)  R » SBSIA T S L 7 gy AP i

102



# (Claim Construction ) » fiy i * 4 i’ i 7 JE 5. ( Discovery ) » %~ iz
PR FIFTER AT > F URLRGIE 22 £ sy 2 (i e 22 R
AP« I SRR A O R - ) 2 RIIVEREIA £ TR
I T 7R D2 oAgees - @%%F*ﬁﬁﬁ’wﬂﬂ%%%%W@kW@W%ﬂ
REELE 35 PR IR * (SRR ESTRI ) - SR TRAT AR O il F) f
TR IR I (T fM@LM@H%Mﬁ%%%@%?MjE
T O « S RO SR R R
PSR B E R I RO BRIV - 5 B ¢
HLEV e X R S ORI o p PV S i 0 B 7
i OGRS E O A O o 2 BB A N 02 62 IR
TV FORE > o B FIR * AR ORI » O R ¢ e
FER YIRS |54 i S 1 U PRG0S P s
OB ') B FIMERL Py ¥ 5 i 0 R I e 0
S R RRT - [y AR T OARC o RITR

B BFIRTE o TR AT B A4 VR e
9 781 T IR BT RS R B e
TR [ e f IR * (IR SIE S ) oy EV Ao [ i
B> e=esi ES“J! T R I EIARE: Tist o 5 EA T - ik
1) Ry R -+ [EIR T RV BRI RE S PR
E= 8 EIHS{LEI%TG M 212 15 AR > 5 Rt = REARH T - PRy
MBI T CPTRRAD R [ [ T L O
ﬁ ’@%gﬁﬁﬁ?ﬁ;'ﬁﬁ%ﬂ%ﬂﬁﬁlfﬂjﬁgﬁ RS tﬂ’fﬁ?ﬁﬁ&%%} FURESR R

PPk RO PSR Pl o PP FIER R I o S PR R A 0T 22
#F"J%F[EH"?E—bEﬁ%”@ TR R S Y RS TR e R
1~ FUBRGET S SR P PO SBAI « ALY - e ey

103



FARIRELS FI™ BRI S COTR ) O3 R B et TR
Ko i LB 2 HJI? ZIEN

104



5 AR i HAE T 47

5.1 H'JF:‘
F ,i%E_E{LFuéFFII/_R iJF cik :E}EJET%HE UEH o [N jiktpﬂjr%; TE R, -

P 2 R AR e USR] S Al BRI I P )
PR EIRR PO > DB ST o P RSSO 6
BT 2 G LA PR BT g -
AT A SRR P RS ST S T
~ o PR T AT RSSO NI S R
R BT W~ R PO SRk B TR R
*?’i’ N [mﬂmﬁﬁﬁiﬁlgﬁtgﬂ ﬁﬁﬁvﬁiﬁuﬁ@

?%@ﬁwwmw—mﬁy%ﬁ%@»*m@ﬁ@ﬁwﬁﬁ®wm@w@ﬂﬁmﬂﬁﬁﬂﬁé
PR v S TR - 1 AT B
I R %@ﬁﬁg%*iaﬂﬁ L FESERAE A
TP » > RO i [T SO R b
MRS TG R (P ST SR AL oA - 2 1
s U B R IR - % ok A

% P M) FR R 7 T

%“EIJH“ E?’ﬁjﬂ 1\ Jﬁlﬁ&%%“ Jjgg«lglﬂ F[ J—fﬂ:ﬁ )y B3 [:I [:[: J [E‘Ajfjl{—ﬂi (ﬂj '—%%“71

1o ¢gf, Mﬁéj‘%'[fja‘;@fﬁﬁ;{kﬁ;@;} ; Ejﬁ’J'fiﬁﬁlfj%‘;ﬂﬁﬁdj:ﬁJiF};%‘ I SR 2 -

195 goi o P EHPUEIEI T D S it iyt J;ME’![‘J%FFL F' Ak ?fju%?x 5729 5711951999 > FI
225-230 -
10 PR (AR~ T~ I (R BRI - 1996.08 DUl > F1 16 -

105



PR BRI R P - 1) A R (5 e L PR S O Bl o O
BV A 3 A 53 f’“ﬁl?i VL LRt 8> SIS AR B
DT R IR R e A A ww EIERE > p
i *bw HRSRHE 1 Z OB 2 R M S mFﬂﬁJﬁfé line
BRIAEI B PR3 PR O AP et B T B D R T
5 ([HPETI AL 5) Ty H@E‘JT“Q‘E‘?OJ*% > AR5 -
A1 B LY B T 3 AR o R FIRBEL ) - By * Tl
TS e R 2l 3 T R AR R L [ b
I B FIEPE RO FINE M IS D (LR [T 8 T = PRt A
LA R P EFIRSE RO B A -
I R FRLERT o SEes A RO T (R o I B
REE(F ORI o I AR PN - T ol e OSRR  TRL
(e A S BRI S R 8 5k i s <

EJJ ﬂjﬁﬁz’;ﬂ— PR = SR G HRZpUF RS o @;TJJ I > poe g
EfﬂJ@ k?‘iéﬁ@"«%‘ﬁﬁ?ﬁﬁ > BLNGERTE £ P I RLEL VIR ARAE (FARE )
ALV TR » SIFGEFR I 00 R S SO » ) 5t g
@ﬁu@ JEEBR Y NS e SR ) TR (A N &ﬁﬁﬂﬂ
T pmﬁﬂ%‘Tﬁ?j;g@@%@Eg%t@?¢ﬁ@ﬂjﬁi @@ﬁ%ﬁ 2|y
SR TV JFUFSES R SR foh (SRS A e

1EJJ %[J%F"F[ U3 L jF— Y R N R J%iﬂi*ﬁpg,lﬁﬁr i
Pl od %’Tﬂl Hr%:"pu o = 45 25 MHREI R I THIRE > — Iﬁi_ﬂlﬂ [ phE IS

o bl ][ﬁ'fgﬂ['l I {%IS—T%”@Q BLAURY A o ;ﬁ%[ﬁ@pﬂ'ﬁ 2] ﬁ%ﬂ[‘“ﬁ F/\31’L]7J

167 Coase, Ronald H. The Problem of Social Cost., Journal of Law and Economics, 3(1), pp1-44(1960).
168 4 fp= Fe A RIRETE > ARy Ja:j‘ﬁT[ 2002 F 4 k| » ;j‘jpulg'[ o

106



PR FIRBRAL A (S H SRR FIA L pAT S ST - iR
SR B AT T AR LRI b
SN T L G S R e R AN N T R
SRR RS B AIETE O g R P R S
FIMER BARORS 4 RU ok ST I ORI D T PO R R

|, _HLIU

287

TRV BRI B F A R R
(incentive theories) - “JEF}\:)%_QJREJJ?I ﬁ‘ﬂ’i’li“ o [RLE A AT YR R =
P Fapl B A s pY SR TR SR "G R - R e
AURSHREIN o bl e § Jl FIVRBHOV e e | 15T OB £ o A gt
% (rent-seeking ) » fhLE, i B MEAE [PSVRIEH]] S 2IHUEVA 5 Efoﬁ%‘~éﬁ
PR ) IR I SRR R S b R

RS 7 SRR R AERORE - F LRS- DRt
Hiﬁ*ﬁﬁﬁaﬂ%*MW%oﬁ%mwﬂﬁwwﬁﬁﬁwﬁfﬂ@,Jwgﬁkawaﬁwﬂj
BB » T TR N - RELH R S R,

F@“%’T%EW®P?&%ﬁﬂﬁﬁf’5P%%5£W@*Eﬁﬁm%@7*93%W
FPFILE > st @RS » 5 = Bt fy A o 1L ReE™ -

Py BRI AL TN | P RV e RIS e
ﬁpjgipj,ﬂj/‘ﬁ’f?ﬁé]ﬁg? SR *‘Jﬂf‘éﬁ‘j;}%ﬁu%%\lrw ufﬂmﬁu;ﬁﬂjﬁfﬂ’%"j S

169 ]-ﬁjﬁljﬁ_z;t o
170 Robert P.Merges, As Many as Six Impossible Patents Before Breakfast: Property Rights for
Business Concepts and Patent System Reform, 14 Berkley Technology Law Journal, at 593-5.

107



é?”ﬁ’fé}ﬁﬁ]ﬁﬁl@:‘gﬁﬁi’fg\l171;Fpp_[—[ﬂt@;ljl FIIREARE A i g 7 8 - )
ﬁﬂ@ﬁﬁﬁ%%%@m%’Eﬁmﬁﬁﬁﬁﬂﬁﬁéﬁﬁﬁﬂﬁﬁﬁ“

5.3 J FIFRL o iR 47

FERSEP Ao e o RN S VA R H TR IR E
[FIFRUEN = PRI it PRI S e ZER S PO B o 2 B T 5
LN E/Lé"‘ﬂﬁi"F“@H"gHm PRI 2 LS SRS A
1o e fede PAETVEFIRG > 0 by =l gty p =ty o AR - S5
e S B T 5 S0 B BV TAR A T (11
& PLEE L N ISARE TR - A R IR o P T 1E O EFI
wmwﬁﬁ%@;m@muﬁg | Sl R (V> B R

o SRR o il SRR B 1o s S e %
VIR Bl E s S S5 [ R b S L IV -

l—.‘

B P * R RS R [ O ETNA  BA
TP - PRI PO T A ORI

71 See Josh Lerner, Patent Protection and Innovation over 150 Years, National Bureau of Economic

Research working paper 8977, 2002. : ! IPﬁ ié"JFZﬂWtﬁfr Josh Lerner t..@’fﬁﬂgjl | ﬁfuﬁéz S} @ﬁ]ﬁ%

%ygawwma%ﬁﬁs%w*%&~P‘ﬂE{J*ﬂlwiﬂﬂﬁ%§?W“E@ﬁ
Uﬁ;ﬁiﬁilft (o PR V%ﬁﬂ@l&%ﬁfwﬁ[ﬁﬁ'[ﬁ&' JJ*]J LR ;zvlﬁ';r&‘l‘é

i o B[ ,ﬂﬂiéjlﬂ ]ﬁ\%ﬁ&fﬂ Jdsgh > fm[yﬁﬂgu;é% (innovation) ; V& *

By L R e SN b St s | JIFE'E

http://www.lib.nthu.edu.tw/library/hslib/subject/ec/law_an.htm

1 CARL MENGER, PRINCIPLES OF EcoNomics, New York: New York University Press(1981). Chapter

IV The theory of exchange, available at http://www.mises.org/etexts/menger/four.asp.

1% Coase, Ronald H. The Nature of the Firm, Economica 4(n.s.), pp386-405(1937): Coase FRER T

BARLE @ pARSH Y -

108



T PO o RUAE (AR ORI AR LA (R BT
FAOTFIT U143 AL SIS ST L L
SIS RS

Rl AR e s - 2 H R % Sg I R R I - b
P - 5 AR RORE - — A f R R O R

f&wgfj;h‘— FA
Pp(Dp + Ip) — (Cp+Tp) > Pd(Dd + Id) + (Cd+Td) (=)

£ H 1 Pp fZEJ! FIR * FIRREV BTV 1% > Dp B FJJ’*[H@ bR an WE%F
FH B A UTEJ |l L - Ip tZFJJ! FIE ® PR R P\'ﬂﬁ%‘l%ﬁ R
ARG O > Cp & Eﬁﬂﬁ% 1FJQEJ@*F§?§?*EE§'E‘JI$ HY R e 2]
Bl Tp ’EZEJ'*H@ RIS I?%E‘"?EF" g R 8 - 0 (Cp+Tp)- ’UEZEJ'*IH%

b T .ﬂ%;’*iw Au pha%d ; RPAEL mﬂ@@kﬁ%hﬁﬁu@ PRV e
Dd £5 FA% DA *g”ﬂﬂl FIfE & P PR R R e AR T UTEJ LiLténs
Id Ry RLL (48 * '?f«fuwfﬁﬁlﬁ@ o R A 4] SR g 5 o LT (A
MR o Cd RV RLHE R SRS ﬁ%:‘*ﬁﬁ AVERHTY S o # HJY ™) > Td By e
[ EE I*Q?F"*Eﬁ“ Hrsg Ay RN Pk i (CA+TAAN R R S S
.‘?P%Fij?%,@ff» FI PR A o

PO AT B IR SRS A Pp(Dp + Ip) - (Cp+Tp) el 1) 1R
© PR TP POEH I L i Pp(Dp + Ip) » 1R 7 ~ FRLE S
AR B (Cor o)« BEpE (M ~ FURTEsiiliea & L) Pd(Dd + 1d) +
(Cd+Td) » el T2 MR * o B PERER B AT (1 POSE I TILE ) PA(Dd +
UL (A S T .w%ﬁ‘@ﬁ pV phis A (CA+ T H -

109



PRI 250 P R i SR )
FIFEZ

O ORYRN T BB R - Y RS A e
i~ g P%E[lii[%ﬂ?}gﬁ A A ~ R B 4] AR S PR 2 2 b
BRSPS i I -

5.3.1 PiFIf R

- E o R T R * R B A %Fw%

o R T P RIS PR T AN > S S R 2
*gL}ﬁ » P FSEP T YR
F"J%%UQJT“ EAFL e B3 H IR E Rl RL ﬁ',qi b SR P AR ey

S E B e RO TS IRRE hﬁ”[%a‘ﬁ”*ﬁﬁx“i EIR'T
L

IS SRR AREN T

JVH S RURTE YR I 'W[Ejff%gjpjaé*?ﬁ

EE B - B

1) FFIEL Py e B R gﬁﬁmﬁ&fﬁ LAl

R 35 (LR R T et R B SaEEES

F&j@#ﬁj IJ[—“ﬁﬁ = 30%1 ] -

2 IE—J* Al e WU—“EJ! U??Fiwﬁgb FJ:EM NSRS [T _)[TEJJ ”if R

P IUEEL - ) S PR RS E D Y B A

ST I L 7

2) PEBEAPARRF SR L

S T FACEE BT 8 1 0 » (12 4B A
HRL F—J* FINRRS PRI 3 A > BRI EERL T PR © [N

o o AP A [ TR T PERS P E ,E b S AP AR A
A E S FIEO L - SRR PR R 2]

110



%ﬁ#ﬁ’Wﬁﬁ%ﬁﬁ@ﬂﬁﬁﬁﬁ%ﬁﬁ%ﬁﬁﬁ,T@mﬁﬁ
qii”@ﬂﬁ‘*[aﬂﬁuﬁﬂ%mfﬂp o FH I 'JF‘}ﬁF F" S R wﬁ:u
W U@ﬁwEji\”flzkﬂlﬁiﬂfﬁﬁ?a?%é’ (47 3 ok (A 13035
B » By R E S ) 2 T Ry i e
FIREFRETEFR T IR T o 0 i I S o L e
b BRI L

Gt RS PTIE A ORI L [
BRI N RS B
e e

3) [FET kL R« f IR G Rl VS R ARG T A
FIURRE 35 ) M i, RUZIVRER e Pl aea - I
fol T FoH 1R 1< 5 e AR el S 82 P55 3 15 SRR L A
N S A (R 0 (A ARV YRV L R RS 2 g
G AREY AR AL e PR PO 7« R PR puis = - BRIk
R ST | B SR A T I i SR
RIS R R R - T A

FLE > B 7 o A TR (R SV Sl gy
i‘?[ By F s SRS L T T kL RARSBIERHTT R
R EIR I 0 B AR SRR B PO < R
,L.E%Fpﬁ»' POV PO Y Ak B IV RIS O 2 AR

MO R R AR o S AR ORI i S [ @

111



5.3.2 FIFIE * R i BRI ofpizh
IR

IR I " R AR G O SRR

IS I ~ O RELS 15 M * PR TR
> LA S Pﬂ%iﬂ%?ui%ﬂq%(%f FIE ~ 55 ) BRSO H a@ﬁgtﬁﬁ@
ij\ﬂjﬁ

SIS 0 AR P 2 B 5 R S I P LA A
PRI R LR At 1R PRSI B (AR - ORI S
CONIRE e [‘Pt‘}EJ R AASERRL Lt VT B WO A < (e
SR PR TSI By (U B 4 B [T I
2 D Y S FRRR o P [Hir;ﬁﬂ%”‘ Fl1 ?JJ RIF (A~ I e BLid S48~ ’é*éﬁ?gf Al
f ¢ PNEVE G I SRR R LS A g

RN IEJ@QJJL = E %’Eﬁ@iﬁﬂﬂ? 12004 F 2 5] 1T
http://www.longriver.com.tw/home.php?xd=41&yd=4&id=42 :

H@“?J[ES"EJ’*IH%?EJ!*IH?5789I TR T 'Jl#%ﬂ*?ﬁ Eﬁlg I f‘, — FHETH TEJ

-~ [RAERY 216 [RYAHIE - (P R R ﬂ;ﬁj LA e EJJ /A8 rﬁiﬁfﬂéﬁrﬂ
ﬂﬁﬂﬂjﬁ B G A o TR r]n&grjffﬂ f*lﬁ@rfrﬁg JHm o AR E'E"?“sf’fﬁﬁ"’ .
P'“l?ir[ Pdl;jr,ﬁt”"’?r% VFk J’J‘"[Q* SRR RS A F o AR o TE'?’JFF# =
b LA I - = iﬂ?ﬁf‘?ﬂ‘“ﬂ’*l %‘J#E*T‘W% F L F Y HedE - *'J?*Eiﬂf éﬁﬁﬂﬂ’
FIRR ORI PR EVEEE o B DGR AR H S A8 T el R R
T 1k Fi‘ﬁfﬁl*‘lng AT - RO el B VIR - (0T B = e

112




1) FyFIe A e A

e TR PR R BRI FIE A R A
IR TR HORL VR TS 5

Sk PpulE I R RTIpRY
ko FITREAE EAR © PR RSO SRR i - DT f AR P

l—réﬁjg (ijz J/F[Jqsri ) F&&z{e‘&ﬁg Jp%g\g}ﬂ:f&},j:j\
i F%E? il CETIRoss ) - ﬁiiﬂf’?ig\;fﬂ%’ﬁ ORGP D - H R P

ﬁh ET S R A fEraR

BT iR P S R GO IR A R R P R e

e R P Y L) B PR S O R 1 9 51 19 L R0
G

2) WAL AR " [N RS LR FllgE -

LA (A PO AR Al o I;J;ﬂ,ﬂ@m FF# /g

oo 5 PR 2 Fled S R R BRI R

PR R IR OGS ) TS ERAR R R T

O SRR (8 2 7 O AR (RSt 8 PS8 g
B ) iy 2 P el Rl » BIE 0 AR e B T 81 8 s e

F %T;_I/Ei}
- T [W%Z[MI;M@rﬂﬁhﬂﬂ?ﬁﬁlwﬁ?fiﬁ g

& e SRy - PR
pu;J Hﬂ?{@r&ﬁ :ﬁﬁj EHE T Fkﬁﬁjw {/Jﬁbpipeﬂmm&iﬂlr[Fjjﬁji
ST o PPN - SR S O [ORTR G i 2
e

7 SR FIFT AN H 1 LR R AR IR AL A
O T SRR TR ] Panduit %GR L (¥

77 panduit Corp. v. Stahlin Bros. Fibre Works, Inc., 575 F.2d 1152, 197 U.S.P.Q. 726 (6th Cir. Mich

1978): “To obtain as damages the profits on sales he would have made absent the infringement, i.e., the

113



145 Panduit BIER ) » o121 B FI * Thamivlf] 8 SR AR i 7
b T IR T R T FIROERES o - B Bt i L et g
AT § PR R ORI -
Flif " S DR MR ARG B LR ATt e
AR B AR T LA oA - 7

3) A2

SR D) RS (SRR R RORT IR - [ S
51 [M35USC 8284 4L : TAUSEE IRV EHSEET » ERTERRL
PRI B VAR (R A RS D R R T B DA A ¢
UEE F'EJFI’?ﬁ;'/ pi‘@fﬂé IR ﬁ?’éﬁ’?’t’;'/ﬂJ/FLJ\B%E?‘ﬁF"E'J;'/%Fﬁ' oy O

P FI Y gt o ARIOMI]LS R (I (Y - -

(ROt S F TR 2 7S Georgia-Pacific [kt i 7 ) £ i
SR R IR 88 SRR T * 1195 e A
AR o 1) R T (it 1 R NS P o P SRR
EE] R EVF A IR AR R -

Peske R o 19

sales made by the infringer, a patent owner must prove: (1) demand for the patented product, (2)

absence of acceptable noninfringing substitutes, (3) his manufacturing and marketing capability to

exploit the demand, and (4) the amount of the profit he would have made.”
178 Rite-Hite Corp. v. Kelley Co., 56 F.3d 1546 (Fed. Cir. 1995).

179 35 USC §284: “Upon finding for the claimant the court shall award the claimant damages adequate

to compensate for the infringement, but in no event less than a reasonable royalty for the use made of

the invention by the infringer, together with interest and costs as fixed by the court.”

180 Georgia-Pacific Corp., v. U.S. Plywood Corp., 318 F. Supp. 1116, 1120 (S.D.N.Y. 1970), modified,
446 F. 2d 295 (2d Cir.), cert. denied, 404 U.S. 870 (1970)

181 TWM Mfg. Corp., v. Dura Corp., 789 F. 2d 895 (Fed. Cir. 1986).
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