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Liability of Internet Service Provider—A Focus on Copyright
Infringement

Student : Shu-Mei Chang Advisor : Dr. Hui-Fang Tsai
Co-advisor : Dr. Shang-Jyh Liu
Institute of Technology Law
National Chiao Tung University

Abstract

It has been a controversial issue whether Internet Service Providers (ISPs) should be
liable for their subscribers’ copyright infringement. Because ISPs don’t directly commit
copyright infringement, there must be justification to impose liability on them. In American
law, ISPs may be liable for their subscribers’ infringement based on vicarious liability and
contributory liability, and the Congress passed DMCA to encourage ISPs to cooperate with
content providers to stop copyright:infringement by enacting several safe harbors. Besides,
the judgments about the liability-of providing peer.to peer file sharing network service, like
Grokster, Kuro and ezPeer give-riseito-a-lot-of discussion, and the explanation of Sony
doctrine and Grokster’s inducement'theory also-leave unresolved. The purpose of this thesis
is to make clear the ISP’s liability for the subscribers’ copyright infringement, and to
provide some reference for Taiwan to enact law.

This thesis begins with introducing some common Internet services and tries to classify
them according to their characteristics. Then the basis and justification of ISP’s liability are
explored. Next, this thesis analyzes the U.S. ISP liability cases and discusses the DMCA. In
the last part, this thesis reviews Taiwan tort law, Kuro case and ezPeer case. In addition, a
survey through interviews was carried out to find out the current reaction of Taiwan ISPs
facing the subscribers’ copyright infringement. Finally, two drafts of the amendment to

Taiwan copyright law are reviewed.

Keyword: Internet Service Provider, vicarious liability, contributory liability, P2P, DMCA
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{0 IR T S RS PG A A B SR R D 2
O 03 > F PR EGEEE PORSEOSEE RS o JiE0E SRR AR 07 2V
[P o ERFFRL R ST Rl - [ g {7 I EVIER R o R E iR
Y F GRS IO BRT— DS F e PR s T S0 ROAREOSEAE 1 ZBEF il 25

== [ T SRR D

o P P ORI - PR i i webmail (web-based email » SR B
FOBE ZIFARET) T SR T RIPORL o 7 S PR webmai R
HEREEOATE Y webmail s S iRLE EEREE IO IO R
Tif?ﬁf?ﬁ"@l’ﬁﬁli’/%é'?'ff[l P TV P B TR o PR SR R

T R TS AR AR B A A R -

2.2.6 ¥&F31& (Search Engine)

Y @?@;ﬁ%%ﬂ?ﬁ% [ TR R RIS SRR
ST FERLARRE YRR T FSRL S T f VYR kL S R
B P A BIE S ifﬁ&;]’ﬁﬁ AR RS AR RS S [ (719 Google

1 %) 4eYahoo! # & 2 45 ~ MSN Hotmail & 5 % % webmail -
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L T R it = L S S A TJ%’éJ (keyword ) » Google td“#f e
AR e ARG F O EH R R -
AT R (e 20 2 BrE ) = WIS ARV (web crawling) ~ 1%
#Fd| (indexing) ®#h /== (searching) - 7 "AffFIERR[PTIV =il Lt I
BT A EIOPRTIVESE © (web crawler) ¢ ERREIVARES FATE EUATEIORR -
HE N TRV PO SR T AR e 2 R A R g
HIH R CRITTRLE * REEE ) B Ri9 [ ke (SRl & 2010 et iy
F I O - RS IEVRUGAE F s 9 0 Google B FIE T Ak
(cached ) [1fj¥5 » = kL Googlesisf I [V ™ e faff I [*) o A F e TR A R H
BRI B A R - SRR R SR - S S Googleft (il ik fi €.
RV I - B AR Ejéﬁ?%ﬁplaﬁﬁﬁﬂvﬁ TR+ S0 1 Pk
P H RFIE S - R P e RS ) [ R Y iV - 1 PR RO 5

S Eﬁ AN

2.2.7 AR FIRE (Proxy Server)

O ﬂ%l

CARER RN R E AR o R - [ TR R TR
RIS S kL AR O o R T BT R R
PSP+ SRR S % BT 2 O - (D RIS
G T - BRITEEAO R o AR B 7 R PR R ﬂﬁ[mﬁ%fﬁﬁ']
B VSR zﬁ[ﬁfv[ﬂ*ﬁ#lﬁ P MR IR o PO R e

Fle TAYIRIV (cache) FIIS #5012 AR 0 2 B AR AR EL - PN o g 8 el
AT IR g PR ELZIFiﬁI J@ffmﬁ*ﬁ TVHAE R o~ H
A0 1 = PO AR S T REVEY BRI VR IR T DGl 2V -

12 2 Wikipedia » Search engine » at <http://en.wikipedia.org/wiki/Search_engine#How_search_engines_work>

(last visited Sep. 25, 2006) (on file with author) -
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PRI AR P PR 7 i T (N RUR AR B FEt ~ a DAlglE P e~ =
[ ERAE s 5 SRR E R A PR IR DIV TSR VR Y T
LIPS > PN R R IV TR Y I RO R (R R R
FOMEF]; HR s RUGRRISRS T B EAEIR ) 2D~ TRER IV  [NP R
DRI (hit) SRS IF R v F s -

PR TR RO S HRLE ['Wﬂiﬁﬁtﬁ%ﬁﬁ?ﬁ*%ﬁ} R S
& JVARTED SR I RS R B 2 B BOVAET 2 UL R OEE (request) -
FIFI™ AR TS P - 2 2R PR T P R R SR PR
MRV JF=9t > Sl E AR F el > P PR R B FE L RURUA A il (&
Bt s I AL iR s EURE At Al i rEal LR e

=1 P ISRy Rt /81 1A E Uaﬂ’v’f‘ iy BT i e P R A
A BELS S PDARS = 5 IR -

P2 il SR o= kL i D ARER SR B i 7 18 VAR F IRV > T R
VRIS F IR 7 o S T2 S DS 2 Rl 2 2R I - SR L (Bt
PRIV FERRIPTE > 1 b [ SISO CF PRI — kLR
et - i prH [ ZRY (Least Frequently Used ) bﬁi QWM ZRY (Least Recently
Used) - *°

DI PRI AR T ™ 1 T e VPSR I OOR e e TRV PIOVE T >
REGERL~ R TSRV S 8GOy L PSR R 2 S SVARITRIAREE I - P2 (il RO DRV
OBl [ AR 2 1 P 2~ BRI = 9 > PRIl AR R e s i
TROTE N o IR e YRGS PRI RO (A [y PR il A B
frf b e (R BRIV = ™ o A Oy AR

13 The Digital Millennium Copyright Act of 1998: U.S. Copyright Office Summary, 10 (1998).
14 % Wikipedia » Proxy server » at <http://en.wikipedia.org/wiki/Proxy_server> (last visited Sep. 25, 2006) (on

file with author) -

.
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2.2.8 P2P fh% ®#IRH

P2P (peer to peer) v xT3%5F 5y L~ ([ SIEIAVER - [0 FEE B |9 puP2PAH 4 e
P B ATRR R G 4 7 - P2PRICR I 55 W (AR R & R
IR e SRR e M A ﬁ@#’fﬁ?’:’?lﬁl“ HE }EJFTJ[.T [fil » P2PYpRERL- 785
i e Lo AR o B IR R AT R R R A
T B RY  NRLESS PO P R - 0 ?ﬁﬂq&.i@%ﬂ\ﬂb T

S PR R R SR R B BRI 2P A
ﬁf«%‘mf F R R SR Rl AR L P R R Rl o
TR o O [ A ST OLET U S e P2PCBE T A B I
Ty (IO SRR BRI 4 AL PR SR
TE ARO[ T E R (AR -

P2P #ilf % Efap R E ARGV T~ o FVBR o HH P2P IR BT
%E'F%F BNkt e BARTE ) € St S e Rl N U TRt
i 5 JFOCE T TR T AR A R P2P R A iR o s
e

PO P2P k. IR R T 47 ]+ P2P IR 2 €

[l o 1) PR LA £ [0 Napster =38 S5 (] » ffl 7| F o™ @52 44 Napster FrfL{f
v P2P i # MusicShare » ]%i”u— (55 i F 188~ 2V £ KL user library > o il 8 5T

Napster [i7ifff;ix - MusicShare fgnlgﬁ FIEP 53 T E VARG SRR R €, %] Napster
[l > Napster ?Jﬁﬁiﬁﬁé’( IS 5k | (search index) - E;{,@E,Jﬁ AT
~ IR » 9 FIM] MusicShare o T = ] Napster [k [ 5 o U750 SR
H B 19 user library [ ESTFIRC » (071 E A RER [EFE7 K B LA ) R I
i~ Napster fiosei (=70 | ik

PRl oTP2PL B A KBTS S p M 2R 0 P2 F 6035 019 0 T 6(2006) -
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(5) b SEIsEN

el T
User A Napster User B
Music Share (4) EpiE T Music Share
ST —

SYEVE IR aj} e S8
(2) F{@ MP3 / I €23 | (2) _F{@ MP3
MR VAR MR VAR
R

PIgE o TR E R PO e [PUP2PAICR I o (R N A P2P
JECBRI G > 20T R O VR TIOR £ o JOphLE 1 [ P REE AR i 7 1
RIS >IN S E s F §?%%$ﬁ1ﬁj@ﬁﬁ@ﬁﬁ%i > P2PR PRI
Gnutella ™ Freenet} " LEx 2V IFFERE R =2 « (IRl o 0 I PUR EL S SR 1
VARG o F PRI I SRR E B PIfAs G o NI

@ PO R R e T R LR PO R o R f&rﬁf{—» FospARFE Y
FIF T O T B R I W sk o T [N F L IR
P IR pPpuKazZaA R S IfuGrokster R VPP > BEIRIFIRRLISE | TR £
JIF T o M G TR (supernode ) {72 e ek fR=i it - fl”TE'Eifﬂ?ﬁﬂﬁ
Rl RLEFPFTRIES ~ ST SE BRI R AR 1 298 55 R R AR e
o TP R F ORGSR SR £ E[I%Wih*%mbﬁl £
PR RSB AR s -

VRmi o TPPERE 3 *—”H#~ B2 E WA TR 2
PPz ki & 0 1 B2 H5esk 948 » T 213 (2003) -
B, 219

T vt & &g 3¢ (NO-TIER)
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2.2.9 MSN Messenger
MSN Messenger fLE i Fil Pt po— ™ ’lifﬁ&f»‘ﬂﬁﬁ?*ﬁ;l\ (instant messaging ) i
(I I e R Rl T B BT | ol Ey i TR S S A el Ul S
AL IR RIS o S R DA PR [ FPSY Windows
Live Messenger [1 » SBEY1_ AR 53 i EVERIVITRS » Ao S T R 5000 i E TR
Rl AV S SRR i SRR e
{1 *IMSN Messengerfji » iﬁﬁ'ﬁﬁﬂ\’:ﬁiﬂl%~ =9k > #555.NET Passport (i

FHSEUWindows Live Messenger=!d5£;Windows Live ID ) » EJ N

trsd S R O a1
[0 HIMSN Messenger > i i1 # | B Feph S %ﬁE'E?EJW‘% IS O A
(MSN Spaces) ~ i &= 2+ (Hotmail ) 2 2719 g )] 6 lﬂﬁ AR TR
AR RS H

2.3 RFRPE J,a&:t-if (Internet Content Provider)

“ﬁfj,[, ?&[?E_l’i,i?{ (Internet-Content Pravider - i 1CP ) fﬁ??ﬁ@ﬂ&?ﬁf &PJF’\I:"@I@
ATEE TR U 1B o Pl ﬁ#ﬁ%ﬁrﬁfﬁﬂﬁ?ﬁ HOTRLR A0 B I
I i i?[‘ B FURSEERIS R Jf“ ’WF‘EI}‘?}PJ?‘(I’@%{@ ~
R > AR BRL T Py ARG ¢ R R SR T O

(& A f“?ﬁ‘—lﬂﬁ 3 DIEAEEE = A E s (R web 2.0 O il 7
AR SRR SR BT £ L R AL
ELET s [T AR S AR R 2 A e o "”?F—f’ﬂpiweb 2.0 TLE|- (- [y
TE F *[?‘iiafwebzo&ﬂjrk ’;[ﬁ“ ;Eﬁiﬁ PLAY T RS P RL N BN o Rl B s ST

T OB HTHR o e e B PR AR F ¥ H % T http://www.msn.com.tw/ o
20 4o¢ pET 5 47 hitp:/news.chinatimes.com/mainpage.htm ~ % & #7 @ 4 http://udn.com/NEWS/main.html
Dhmad o TRREFRT SREY o IF AR
<http://times.hinet.net/news/20060505/|nfotech/768a9d91b79a.htm> (last visited Sep. 25, 2006) (on file with
author) -
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RIS W"EJ *}If]’web 2.0 TG M HETE ‘ﬂ?ﬁ%ﬁ H o 1A
ISR Fi 2 ~ (e 5 4 R (SR AR WP?HFMWH ﬂWMDWﬁH,%%

R e Y R P ] AFLFILJE¥§* ﬁ i Eiﬁ ' f‘ TS AR A
o AR AR B Y NI SR T [ﬁ, > Py RIDR (LA T 5 e o
SF‘_[ 0

24 RERBFHE CEFIC A

TR IR R B A I AR AL Y TR 2
SRR BRI, A E R TR BRI kg
PP = P 2 TSR s AR RLRL A s Al IR
R e YRR R E AR R PR AR IRCH AR

- PEREER > SR AR SRR DS LR R i = o P o
A ARSI | R TR SRS BT - ST AN (DA S AR - [N
frﬁ’r“'p_“ AR o SRS TR RLRRR O R o 2T

W

24.1

ERFHEAGHES b 24 WF U HB

B A RO o TR ARSI D R
I P VL e ] RTINS Al TSl = o R o Rt
AR - = Jl%?zﬁ#lﬁ“%ﬂﬁﬁ[ Ghf- RERRE STV NGO I 5
K?E}E;iﬁ'ﬁ“ﬁﬁ”f%ﬂ ’ Ei[JiElgﬁE‘}’%SIEIfJ P P PR > SRR~ ]
JEREE N LR P AR AR TR A e O RER R

i E s 21 o

Pray oY RpmERAET () Web20 g at
<http://www.digitalwall.com/scripts/display.asp?UID=331> (last visited Sep. 25, 2006) (on file with author) -
HOERIAR SRS PR R FE IR F AR AR RETREFTRILG
L o
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?l/:%ff[ ) F:'sz‘\l/ :F“ff[f;f‘ I’E‘vlﬁET]‘Elfjiﬁ%H”EI [ Eﬁﬁﬁﬁj_ fiﬁ”zﬁlwﬁ&%w o Hfi 7 ﬁHI e
TR N R PRI T R P
R o [N 'iFTF“ 1?; PRI TR P R o st qul_

_”ll

242 BRTHARGNRBIRBES )RR G Y

Bl ik T IS S R T [ Ol e Gl LR L R R A )
kﬁ%'&ﬁ%‘j’:ﬁl PRLIF 1T ATV i T A ARS8 P AR 2
T UREES - ¥ AR = R P TS R R 2 PO AR o P RRZER R
R AP - IR R e S R B g 2 L - BBS
FTP iy Attt T A HORL g S5 = o Rl - & %20 i b oy
RIHPRLIFIRC R (5 BB ™ B0 3 MU R 1 P e B 2 T
PS5BS ™ 0 - FISEPEE b (5 B b £ S FORUAT « BIOPR T e T
’fﬁ%ﬁﬁﬂ”ﬂ b T | (ORI lﬂ,ii,fl IR B Y S A J;}qﬁaﬁ'“ Bl [ﬂw&ﬁﬁ B ESi]
Pl SR g (A - [ 7 2 SR R A2 4 1 B, F/Eﬂ'”ﬁ?ﬁ'iﬁjﬁ
o %'{425-'%{ RS A AR e i PP - [ (Al SR RS R
N -

FEAREE T B R BB ) e o PR MR R 5 R A TS K
[ <70 7 - 1[ﬁm’§l’77§§i?€”‘ =R AR R > f U OE RN RISV 5
IR AR BATE 10 AR ERPORE o U A T RO PR
&@?ﬁ?ﬁ@»@ﬁwﬁ%ﬁ%E%it“ﬂ#gﬁ% gl S A B TR TS A T A A
] AR T ARG ] Wb 2 b N E | SBADR  RARRYR PRI T -
[Ny ISR A > BT SRR A IS SSORI R e R R R
= M PTEOERRI G - S SR RO 7 ERRL A R R T 1
BRI
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243 BEFHEA T RN ?ﬁ%)’ii&i-ﬂ A SRRV

R BRI AR et B AR T B g S (g
SRR AT 0 A 0 P L R BB ] (R 45 - < o 3 KRl Sty

2.4.3.1 %—‘h’%»éi—m#’éﬁ Lot & g 51

T RPARER AT SR AR PV RLEARTR T R ] iy R
AR ARPST )ty (R ERRY o B[R S B AR T K’A%:ghﬁ,t,%y;ﬁi%{
[ ) SR (B~ U £k I [E P2P R sy BT e RO
B Hs o bR 3[1PF['WIQ@mﬁ«lﬁ”l%hﬁ,mﬁ@; E G AINE ’ﬁp&%ﬁﬁﬂl R 2 7
R R TR EIRIE © SV EY o R e (VIR - ] ﬂlﬂFﬂ"E K

2IEl E[ [l %QQEEW%ﬁE'ﬁ I—FH—"‘ %) ﬁf}gpﬂﬂ:l—;jﬂh gl (e [ %4ﬁ ﬁﬁﬂj
Fl O F RS [~ PR RV [ﬁE,ﬁ SEXalk [ﬁE'i ]gj CRFOTER] > [N F) 7

FRAREPRIFIATF 1= 7 Rk = lleﬁ*f_ff'»ﬂllﬂ A B Hg*:eu U S G LI B
s [T F'JIE?EFF'J@F’?”‘ I'EJ%EWEHE‘EJE' IR SR [BTR A Y
SFEA 175 B (R YR fT] FVE felli AT OPRIETH L B A A a1 AR
ORI - KL PR s AR AR RO > (- T
R 7 A RO T R 1 ORI AR T IRORL > e
[T TR (R R PR AR I [ R R 2R
oI -

2432 ¥ HRETHRETHEBF a1 &

RIS A R TR PRL T AR P TR RSV IR AR
S S R [ P2P AR IR A B S E R RS T T P2P
PR o AR P DI AR D P2P IR e ST g A (A

RTIOF 9 ~ TR ey (oA oo Il o i LA R

T R S S R R AR R T O SR T R R T
HEREEYRIGE o [T RN A N R (R ) R GRER I
PR T S LA R LA (AR o T (SRR EARAY [F - 1S Sony
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P TRETEARN BERU L B Grokster Rf1 TR o i ML R - 11
~ SN P2P AR T E - RO Eie e R R IR H O S - HATRRAURAL
R e R LA R A
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¥ 3% %i‘éﬁﬁﬁ*%‘ﬁ 2eh- WY N
AR AR TR R A AR S SR o f e PR e T B RS M TR S LR
P9 BRI SR H R R ST RV R T R H
B R0V TS o g RRE = R (2 B R AR PRl (s 8 23 RS 50 e

[~ (secondary liability ) =257 = g*?i [~ (tertiary liability ) » 2555359 -
31 EHFHE

AR AT H T ISR, o U PR e T R IQF‘F (9 > pORF sy 9 Y
R T AR SRR o S P AR T - DHIRTPE R B
2R BB PP T8 - s Y |;If?% (R~ 192 B A Tl 4
AR [ - 7 =9 [BFGoogler i 1y r;%wg%% (Image Search) ; 3551 » Google
[RIFE Y * “[ﬁ*ﬁPerfect 10 [ 8 = Spdibaghlpt] TR0 ™) ¥ =i h #lPerfect 10 44 i
S (A -

32 Fais
321 ¥-kti

AR R POIE fh  F AR AR A S ok e AR A o [ I
[ R S AT £ (R SRR “ﬂﬁ”%ﬁiﬁW“ﬂﬂ“ﬁ%ﬁﬂ
PO 55 b P (MR 7 5 P RUAEER IS8 A s - S I =)
T R RS L - LR VSRS SRR IR R e

?* Perfect 10 v. Google, 416 F.Supp.2d 828 (C.D. Cal. 2006) = %% % f > " Googleit ] £ % {7 1 ## ¥ 5 F]
(thumbnail)4&.i: > at <http://www.copyrightnote.org/crnote/bbs.php?board=4&act=read&id=158> (last visited
Sep. 25, 2006) (on file with author) - Perfect 10 Gl i 5kGoogle® & H ¥ (T4 ¢t > 77 | pF F1Google t
PR rREHde e a2 kGooglek f S E T R ERARF E o LA KRR |

i -
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PO SR - SR b P RS A P
?{EUF'&J%?‘J E_'E?j , F[JJ SE MR T b FIJFT;JI’;J T TS F[JFT;JII | [ﬁ _iJ[L[j\ I
3.21.1 &7 5 LAl 4

L T kFLjrﬁ' ek ﬁ,u%ﬁifﬁ VR RIEL P~ Y 8 F’[EFFJ » SR

PUEREERES 2 TJ Fﬁ DAL AR IS 8 E e TR S pITEY NAR
8o ek IEH% [ - Ry R lﬁmﬁ?éﬁ&wﬁ@ﬁﬁd s o ’Jﬁpj » PN [ PR

BTG BB I ¢ ORI gtk B AR E BT OS] R
PP » [P A0 IR B2 P MR SR FIG I AR 1 - H RO

GRS
SR K

T A -

i EL R 2= S

eSO AR ERE > AR 2 (vicarious liability ) PO RL 7 I
FE S 4 AR E D IFORRIET - RIS B (FRL 7R O B E i R
i BLIORTERLRL S5 5% - (respondeat superior) BRI =R ™ o
S R E IS SRS R (AR R TfIJFIEFU [ S RIS RLERREY Y D
TZERE 1y L PIIG0IRS 4 2P ot o PR SRS T o P B

foSh £ Ctrict lability ) 2 o Sy > 7o 4RFUIERRR (- a3 = 0 @ g

26%??%1??5 = #vicarious liability- @35 TR =F T 0 A2 K2 - $EEF [ s Fivfpzfz
BRIBBEFFE 0 PHEE 6014 029 0 F 301 3210 (2004) -
78 ¥ 3 % g-drespondeat superiors# 5 TEFF Y o0 22 B E THARESS (1) et AR

FE(r), @A 2FRIE 644 > | 59 (2004) -

%8 DAN B. DOBBS., THE LAW OF TORTS 905 (2000).
#1d. at 906.
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fiih ﬂ,“';@[x Gl F‘ [ S FIRIR P S [0 KR EI T JEIJ_—FJI QBN IE TS
SRl EPSFHRD o e S EEN IO PRI E SR U A SR
*Wﬁ} wwm@%m* WL S (R AR - R OREE R
T Ep =T PTRIES o Per i B G E A TR I T BT R AR A
pogg -

B+ IR R RO T RTE TR © SRSy o i
8 Sl U e I A TR R S IS R SRR | (8 ]
B O ww%@¢$N@:$p%om—ﬂ@’gmﬁﬂ}%’WE@
e I ORI e B A B IR PR S
Foo P EUE SR R RLAY S [ l#*i—'@[‘w:\‘ffl’?%w# dE]etfa ( characteristic
risks of an enterprise ) » - & fF5 [ FESLAVPRE LR o Y0 BTGV f
HIELRS e o= T 2 i ’”ﬂ*ﬂﬁj AR TR
RuH rlJ*P%‘*F“zH%tFI SIS A n

FERL L FOARR - I 2E) e i@ Crisk alfocation ) A AR AR O A 7y

FERO T o W~ PSR VAR [ VK R (RS i SO

HESIET PRI g Ao e [ VEEVFIRES s g e T FOSEIT > Tk
T I D RIS S UG L U S AL S i st
(FPBVFIZERY - e RLESE iy £ T £ 3510 o ¢$pmiWLFﬂ
o RUFEE I T S R R O 1T 4RI

4 oo 32

_-Ell

R ["B@@@ﬁ'?fﬁﬁjﬁl » FEET: 1963 = [iuShapiro, Bernstein & Co. v. H.L.

Green Co. % SFIAF A » T Hi € A 2103 R 0 (SRR R oA >

*1d. at 908.

%! 1d. at 908-09.

2 polygram Int'l Publ'g, Inc. v. Nevada/TIG, Inc., 855 F. Supp. 1314, 1325 (D. Mass. 1994).
%3316 F.2d 304 (2d Cir.1963).
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PP P FlEE | PR R o e T —— AR 5P = (olps B et Jv
T BRI —— AP g R SRR A (SRR PVE Y ("When  the
right and ability to supervise coalesce with an obvious and direct financial interest in the
exploitation of copyrighted materials--even in the absence of actual knowledge that the
copyright monopoly is being impaired--the purposes of copyright law may be best
effectuated by the imposition of liability upon the beneficiary of that exploitation.” ) ; 3 > [~
iy S R O 5 (AR T Eﬂf‘ (supervision ) ——S5P% {4~ i 1 E ]
ko J‘:*JJ}zt‘ﬁfU (the right and ability to supervise ) ~ F[[%% (benefit) ——f&f * 9= EPEE
ﬁl & FHZE (direct financial benefit) -

Bl (b PRI 3 R PO il |7 FERLE g RVl
SITPRLF » A R E J%ﬁkﬂﬁjﬁ (R R Y 'Fjiiﬁ’?‘%iﬁﬁ Fffl
PERVTR ™ - BRI E T Ml - MR (F o I T 2 g R
f\j iﬂ’?‘yﬂnpﬁﬂ’ By ;"E’!‘ IFEGF SRR B H = 4 AR iﬂ‘ JEE S
I AT (PR - RS SR T SR AL £
FRDN S SRR RS LIRS 5T S s "'7 R HIRRSE AR HoRL I E L AR
Hgr o

[y Fllgfor (b RS 5T R [ o Y- ZERIRERAE % (landlord case ) -
PG A B2 N LR & 0 R S R [P S R o
R [y g L B g L MO BT A  PRT
e 5 PR (SR EARLY P IR S NI O (7 R R

| ';L/‘

‘E&m

-

% Shapiro, Bernstein, 316 F.2d at 307.

TREAEFEGLIE APREEL LT e A DB REREE T AL TR IS D BRI
Ferths R g EhpEEE -

%6 2 PAUL GOLDSTEIN, COPYRIGHT § 6.2.2, at 6:22, 6:25 (2d ed. 2003).

3" A&M Records, Inc. v. Napster, Inc., 239 F.3d 1004, 1023 (9th Cir. 2001) (“[A]bility to block infringers'
access to a particular environment for any reason whatsoever is evidence of the right and ability to

supervise”).
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bl FERERIAE (AR E SR [F (dance hall cases) » PRI [FFIT o ST SSEIL
FERDHE T S VL5 (B U AS 7 5T  SRAORTET M A 1 2 BN
AR A ?ﬁﬂ]ﬁilg@ﬁi% FERRRIE o F1k o SRGEET ~ AR AL e 1
IR (T 3 L S LA SB[ RR  (e
E G IR 2 = (] Ao g BB - AN S RV [
R % R ORI TR R R TR S R SRR

o PR L G E ] U B
3212 &7 el ik

T TEE EJFTJI,I 3 HED AR HEETRR T F e VAL R L > BT R

REH LIRS BFRAOR= T o (B8 RS o P AR S TR 2] it S

B L F I (T T - SRR A SRR
£,

{I[ﬁ +557]y

I‘J‘ Eﬁl

T S A ?if[lpiif_’?l;@% (= (contributory liability ) **I[JfL3 £ 7% W 2
FE = (AR EDY RIFORMER ) s o RAR L E IS BRI ROR= T - X
W%@@HW’%%@?%ﬁﬁkﬁviq@W AR AR T
BRI (20 BRI - IR QR A E e iy

bR SR A DRI [F 1 AR BRI S R S e e o PRI P

% Yen, supra note 2, at 1844.
¥ x =@ woontributory liability— 3735 T 2@ i d @ 0 A2 K2 o AEEY > H2 260
i y y R
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TASRLES o [, (oA~ T AR —— " lERL ]2 rJlrm b ——fE (S S L ]
R O B R - - i
ZhPRSEDR S (e ua«fﬁif—;@%ﬁ = FULRLYRF 17T Gershwin Publishing Corp.
v. Columbia Artists Management, Inc. " » 7 5 Z{[HR [ 1 » 3 {72 (7=t B iﬁl?@ip?ﬁﬁ'lf
u[?ﬂﬂ ,rJ[F,b lﬁwg&m@nﬁﬂ% ~ Y AR R &?L{J@hx@f;@?{("one who,
with knowledge of the infringing activity, induces, causes or materially contributes to the
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“0 John M. Moye, How Sony Survived: Peer-To-Peer Software, Grokster, and Contributory Copyright Liability
in the Twenty-First Century, 84 N.C. L. REv. 646, 652 (2006).

* 443 F.2d 1159 (2d Cir. 1971).

*2 Gershwin Publ'g Corp., 443 F.2d at 1162.
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52 Sony Corp. of America v. Universal City Studios, Inc., 464 U.S. 417, 420 (1984).

¥3B5USC.8271(C) » R ZERT» FAARERNF LT P FLEEY bh- KPP HF > TR EHE
FAENEIRIE RIS FEERETE o - KPERP By T BJIA SRR —‘ﬁ et S

Eer ol BT LAY A AT F RS B o SRR AT WA RS A S
AT KixT s A ?ﬁ%?'l’?‘»ﬁi%i’ﬁ—’ﬁ REITEAZEJE FiAEtd g B 2o
ek R AE R TR LA Sentlida g2

%MGM v. Grokster, 125 S.Ct. 2764, 2777 (2005) -

> Sony Corp. of America, 464 U.S. at 442 (“[T]he sale of copying equipment, like the sale of other articles of

commerce, does not constitute contributory infringement if the product is widely used for legitimate,

unobjectionable purposes. Indeed, it need merely be capable of substantial noninfringing uses”).
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> Sony Corp. of America, 464 U.S. at 442 (“The staple article of commerce doctrine must strike a balance
between a copyright holder's legitimate demand for effective--not merely symbolic--protection of the statutory
monopoly, and the rights of others freely to engage in substantially unrelated areas of commerce”).

% Jesse M. Feder, Is Betamax Obsolete?: Sony Corp. Of America V. Universal City Studios, Inc. In The Age of
Napster, 37 CREIGHTON L. REV. 859, 877 (2004).

%" Religious Tech. Ctr. v. Netcom On-Line Communication Servs., Inc., 907 F.Supp. 1361, 1371
(N.D.Cal.1995).

%8 Religious Tech. Ctr., 907 F.Supp. at 1365-66.
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4.1.3 P2P ﬁ;%@ﬁ%ﬁkﬁ%-ﬁ
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(R (b S P I 8 Ry SRR [l G2 LAl 9 IR 35 - 1)
(R B AT R PR E TR R s SRR v
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BT HE B 1A B Napster b L= I8 b 8 (5 7 S P IR PRRE - DR
Napsteriffhhfy i il 55 2 8 RURUE 4 BYREGIS SEmE > =0 3 ) (gl
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g TR E P I R N I G R T 4 TSERETCD - ST Y
FHIM] (commercial use) 5 i &) fi e = RV ERT——H105 - B?‘EFM
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%2 A&M Records, Inc. v. Napster, Inc., 114 F.Supp.2d 896 (N.D.Cal 2000) [hereinafter Napster 1], aff’d in part,
rev’d in part, 239 F.3d 1004 (9th Cir. 2001) [hereinafter Napster I1].

% Napsterie s i (7= 3%k v 2.2.8 -

® Napster I, 114 F.Supp.2d at 912-15.
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% A & M Records, Inc. v. Napster, Inc., No. 99-05183, 2000 WL 573136 (N.D.Cal. May 12, 2000) - B **
DMCAsip M 32 2 3%+ 2 4.2

5" Napster 1, 114 F.Supp.2d at 919 n.24 - § 512(d)(1)(A) & K>+ 48 7 5 3 ¥ § % xoi 5 §512(d)(1)(B) &
T B SR T AN
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40 Fiif .ﬂf, SERS - @Napster%ﬁﬁ IfvRL - Aimsterti iz giigass - FZ 1 [

% In re Aimster Copyright Litigation, 252 F.Supp.2d 634, 642 (N.D. IIl. 2002), aff’d, 334 F.3d 643 (7th Cir.

2003).
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P PSR R I ™ I ST R IS P e

PIGF o B SR UOT RS SRR Sony UL > B BREHE
BIFEIFT P B (1) Sony Rfl1 e TR S RIRYT R AL 32
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"0 Aimster, 252 F.Supp.2d at 650-51.

™ Aimster, 334 F.3d at 650-51.
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2 Aimster, 334 F.3d at 649.
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* MGM v. Grokster, 259 F.Supp.2d 1029 (C.D.Cal. 2003) [hereinafter Grokster 1], aff’d, 380 F.3d 1154 (9th
Cir. 2004) [hereinafter Grokster 1], vacated and remanded by 125 S.Ct. 2764 (2005) [hereinafter Grokster

.
e R anE T kA 2280
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"> Grokster I, 259 F.Supp.2d at 1037-38.
"® Grokster I, 259 F.Supp.2d at 1039.
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e ERR EW‘F’ I " fﬁ?ﬁ’FLf Fl = 9=kLy [Eiﬁf\‘ﬁf’ﬂ*ﬁw@“ RS

" Grokster 11, 380 F.3d at 1161 (“ If the product at issue is not capable of substantial or commercially
significant noninfringing uses, then the copyright owner need only show that the defendant had constructive
knowledge of the infringement. On the other hand, if the product at issue is capable of substantial or

commercially significant noninfringing uses, then the copyright owner must demonstrate that the defendant
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" Grokster 11, 380 F.3d at 1166.
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8 Grokster 111, 125 S.Ct. at 2778.
8 Grokster 111, 125 S.Ct. at 2779.
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8 Grokster 111, 125 S.Ct. at 2779-80.
8 Grokster 111, 125 S.Ct. at 2780-82.
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8 Coats et al., supra note 51, at 242-43.
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8 Coats et al., supra note 51, at 244.
87 Jonathan Band, So What Does Inducement Mean? 22 NO. 11 COMPUTER & INTERNET LAW. 1, 1-2 (2005).
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8 Coats et al., supra note 51, at 240.

% Band, supra note 87, at 4.
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% Aimster, 252 F.Supp.2d at 641-42 n6.
% Aimster, 252 F.Supp.2d at 641-42 n6.
% Grokster 1, 259 F.Supp.2d at 1044.
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% Grokster 111, 125 S.Ct. at 2774 « ¥ %3 g 4v > TP2PHh % A % 2. ¥ (P £ 3%

A 2 RpIE

oo 4w gk Bapee, 1354 0 B O78-79 (2006) -
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% Feder, supra note 56, at 888-92.
% Grokster 111, 125 S.Ct. at 2785-86 (Ginsburg, J., concurring).
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% Grokster 111, 125 S.Ct. at 2787-90 (Breyer, J., concurring).
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W E R F T % 512 i
§ 512. Limitations on liability relating to material online

(a) Transitory Digital Network Communications.— A service provider shall not be liable for
monetary relief, or, except as provided in subsection (j), for injunctive or other equitable
relief, for infringement of copyright by reason of the provider’s transmitting, routing, or
providing connections for, material through a system or network controlled or operated by
or for the service provider, or by reason of the intermediate and transient storage of that
material in the course of such transmitting, routing, or providing connections, if—
(1) the transmission of the material was initiated by or at the direction of a person other
than the service provider;
(2) the transmission, routing, provision of connections, or storage is carried out
through an automatic technical process without selection of the material by the service
provider;
(3) the service provider does not select the recipients of the material except as an
automatic response to the request.of another.person;
(4) no copy of the material made by the:service provider in the course of such
intermediate or transient storage is maintained on-the system or network in a manner
ordinarily accessible to anyone other than anticipated recipients, and no such copy is
maintained on the system or-network in-a:manner ordinarily accessible to such
anticipated recipients for a longer period than-is reasonably necessary for the
transmission, routing, or provision of connections; and
(5) the material is transmitted through the system or network without modification of
its content.
(b) System Caching.—
(1) Limitation on liability.— A service provider shall not be liable for monetary relief,
or, except as provided in subsection (j), for injunctive or other equitable relief, for
infringement of copyright by reason of the intermediate and temporary storage of
material on a system or network controlled or operated by or for the service provider in
a case in which—
(A) the material is made available online by a person other than the service
provider;
(B) the material is transmitted from the person described in subparagraph (A)
through the system or network to a person other than the person described in
subparagraph (A) at the direction of that other person; and
(C) the storage is carried out through an automatic technical process for the
purpose of making the material available to users of the system or network who,
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after the material is transmitted as described in subparagraph (B), request access
to the material from the person described in subparagraph (A),
if the conditions set forth in paragraph (2) are met.
(2) Conditions.— The conditions referred to in paragraph (1) are that—
(A) the material described in paragraph (1) is transmitted to the subsequent users
described in paragraph (1)(C) without modification to its content from the manner
in which the material was transmitted from the person described in paragraph
MA);
(B) the service provider described in paragraph (1) complies with rules
concerning the refreshing, reloading, or other updating of the material when
specified by the person making the material available online in accordance with a
generally accepted industry standard data communications protocol for the system
or network through which that person makes the material available, except that
this subparagraph applies only if those rules are not used by the person described
in paragraph (1)(A) to prevent or unreasonably impair the intermediate storage to
which this subsection applies;
(C) the service provider does:not interfere with the ability of technology
associated with the material to return to the person described in paragraph (1)(A)
the information that would have been available to that person if the material had
been obtained by the subsequent users described in paragraph (1)(C) directly from
that person, except that-this subparagraph applies only if that technology—
(i) does not significantly interfere with the performance of the provider’s
system or network or with the'intermediate storage of the material;
(ii) is consistent with generally accepted industry standard communications
protocols; and
(iii) does not extract information from the provider’s system or network other
than the information that would have been available to the person described
in paragraph (1)(A) if the subsequent users had gained access to the material
directly from that person;
(D) if the person described in paragraph (1)(A) has in effect a condition that a
person must meet prior to having access to the material, such as a condition based
on payment of a fee or provision of a password or other information, the service
provider permits access to the stored material in significant part only to users of
its system or network that have met those conditions and only in accordance with
those conditions; and
(E) if the person described in paragraph (1)(A) makes that material available
online without the authorization of the copyright owner of the material, the
service provider responds expeditiously to remove, or disable access to, the
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material that is claimed to be infringing upon notification of claimed infringement
as described in subsection (c)(3), except that this subparagraph applies only if—
(i) the material has previously been removed from the originating site or
access to it has been disabled, or a court has ordered that the material be
removed from the originating site or that access to the material on the
originating site be disabled; and
(ii) the party giving the notification includes in the notification a statement
confirming that the material has been removed from the originating site or
access to it has been disabled or that a court has ordered that the material be
removed from the originating site or that access to the material on the
originating site be disabled.
(c) Information Residing on Systems or Networks At Direction of Users.—
(1) In general.— A service provider shall not be liable for monetary relief, or, except as
provided in subsection (j), for injunctive or other equitable relief, for infringement of
copyright by reason of the storage at the direction of a user of material that resides on a
system or network controlled or operated by or for the service provider, if the service
provider—
(A)
(i) does not have actual knowledge that the material or an activity using the
material on the system or network is infringing;
(ii) in the absence of such-actual knowledge, is not aware of facts or
circumstances from which infringing activity is apparent; or
(iii) upon obtaining such knowledge or awareness, acts expeditiously to
remove, or disable access to, the material;
(B) does not receive a financial benefit directly attributable to the infringing
activity, in a case in which the service provider has the right and ability to control
such activity; and
(C) upon notification of claimed infringement as described in paragraph (3),
responds expeditiously to remove, or disable access to, the material that is
claimed to be infringing or to be the subject of infringing activity.
(2) Designated agent.— The limitations on liability established in this subsection apply
to a service provider only if the service provider has designated an agent to receive
notifications of claimed infringement described in paragraph (3), by making available
through its service, including on its website in a location accessible to the public, and
by providing to the Copyright Office, substantially the following information:
(A) the name, address, phone number, and electronic mail address of the agent.
(B) other contact information which the Register of Copyrights may deem
appropriate.
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The Register of Copyrights shall maintain a current directory of agents available to the
public for inspection, including through the Internet, in both electronic and hard copy
formats, and may require payment of a fee by service providers to cover the costs of
maintaining the directory.
(3) Elements of notification.—
(A) To be effective under this subsection, a notification of claimed infringement
must be a written communication provided to the designated agent of a service
provider that includes substantially the following:

(B)

(i) A physical or electronic signature of a person authorized to act on behalf
of the owner of an exclusive right that is allegedly infringed.

(ii) Identification of the copyrighted work claimed to have been infringed, or,
if multiple copyrighted works at a single online site are covered by a single
notification, a representative list of such works at that site.

(iii) ldentification of the material that is claimed to be infringing or to be the
subject of infringing activity and that is to be removed or access to which is
to be disabled, and information reasonably sufficient to permit the service
provider to locate the material.

(iv) Information reasonably.sufficient.to permit the service provider to
contact the complaining party, such.as an address, telephone number, and, if
available, an electronic mail address at which the complaining party may be
contacted.

(v) A statement that the complaining-party has a good faith belief that use of
the material in the manner complained of is not authorized by the copyright
owner, its agent, or the law.

(vi) A statement that the information in the notification is accurate, and under
penalty of perjury, that the complaining party is authorized to act on behalf
of the owner of an exclusive right that is allegedly infringed.

(i) Subject to clause (ii), a notification from a copyright owner or from a
person authorized to act on behalf of the copyright owner that fails to comply
substantially with the provisions of subparagraph (A) shall not be considered
under paragraph (1)(A) in determining whether a service provider has actual
knowledge or is aware of facts or circumstances from which infringing
activity is apparent.

(i) In a case in which the notification that is provided to the service
provider’s designated agent fails to comply substantially with all the
provisions of subparagraph (A) but substantially complies with clauses (ii),
(iii), and (iv) of subparagraph (A), clause (i) of this subparagraph applies
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only if the service provider promptly attempts to contact the person making
the notification or takes other reasonable steps to assist in the receipt of
notification that substantially complies with all the provisions of
subparagraph (A).
(d) Information Location Tools.— A service provider shall not be liable for monetary relief,
or, except as provided in subsection (j), for injunctive or other equitable relief, for
infringement of copyright by reason of the provider referring or linking users to an online
location containing infringing material or infringing activity, by using information location
tools, including a directory, index, reference, pointer, or hypertext link, if the service
provider—
1)
(A) does not have actual knowledge that the material or activity is infringing;
(B) in the absence of such actual knowledge, is not aware of facts or
circumstances from which infringing activity is apparent; or
(C) upon obtaining such knowledge or awareness, acts expeditiously to remove,
or disable access to, the material;
(2) does not receive a financial benefit:directly attributable to the infringing activity, in
a case in which the service provider has.the right and ability to control such activity;
and
(3) upon notification of claimed infringement as described in subsection (c)(3),
responds expeditiously to remove, ordisable access to, the material that is claimed to
be infringing or to be the subjectef infringing activity, except that, for purposes of this
paragraph, the information described in subsection (c)(3)(A)(iii) shall be identification
of the reference or link, to material or activity claimed to be infringing, that is to be
removed or access to which is to be disabled, and information reasonably sufficient to
permit the service provider to locate that reference or link.
(e) Limitation on Liability of Nonprofit Educational Institutions.—
(1) When a public or other nonprofit institution of higher education is a service
provider, and when a faculty member or graduate student who is an employee of such
institution is performing a teaching or research function, for the purposes of
subsections (a) and (b) such faculty member or graduate student shall be considered to
be a person other than the institution, and for the purposes of subsections (c) and (d)
such faculty member’s or graduate student’s knowledge or awareness of his or her
infringing activities shall not be attributed to the institution, if—
(A) such faculty member’s or graduate student’s infringing activities do not
involve the provision of online access to instructional materials that are or were
required or recommended, within the preceding 3-year period, for a course taught
at the institution by such faculty member or graduate student;
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(B) the institution has not, within the preceding 3-year period, received more than
two notifications described in subsection (c)(3) of claimed infringement by such
faculty member or graduate student, and such notifications of claimed
infringement were not actionable under subsection (f); and
(C) the institution provides to all users of its system or network informational
materials that accurately describe, and promote compliance with, the laws of the
United States relating to copyright.
(2) For the purposes of this subsection, the limitations on injunctive relief contained in
subsections (j)(2) and (j)(3), but not those in (j)(1), shall apply.
(f) Misrepresentations.— Any person who knowingly materially misrepresents under this
section—
(1) that material or activity is infringing, or
(2) that material or activity was removed or disabled by mistake or misidentification,
shall be liable for any damages, including costs and attorneys’ fees, incurred by the
alleged infringer, by any copyright owner or copyright owner’s authorized licensee, or by a
service provider, who is injured by such misrepresentation, as the result of the service
provider relying upon such misrepresentationin.removing or disabling access to the
material or activity claimed to be infringing,.or.in replacing the removed material or ceasing
to disable access to it.
(9) Replacement of Removed or:Disabled Material and: Limitation on Other Liability.—
(1) No liability for taking down generally:-= Subject to paragraph (2), a service
provider shall not be liable to any:-person forany claim based on the service provider’s
good faith disabling of access to, or removal of, material or activity claimed to be
infringing or based on facts or circumstances from which infringing activity is apparent,
regardless of whether the material or activity is ultimately determined to be infringing.
(2) Exception.— Paragraph (1) shall not apply with respect to material residing at the
direction of a subscriber of the service provider on a system or network controlled or
operated by or for the service provider that is removed, or to which access is disabled
by the service provider, pursuant to a notice provided under subsection (c)(1)(C),
unless the service provider—
(A) takes reasonable steps promptly to notify the subscriber that it has removed or
disabled access to the material;
(B) upon receipt of a counter notification described in paragraph (3), promptly
provides the person who provided the notification under subsection (c)(1)(C) with
a copy of the counter notification, and informs that person that it will replace the
removed material or cease disabling access to it in 10 business days; and
(C) replaces the removed material and ceases disabling access to it not less than
10, nor more than 14, business days following receipt of the counter notice, unless
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its designated agent first receives notice from the person who submitted the
notification under subsection (c)(1)(C) that such person has filed an action
seeking a court order to restrain the subscriber from engaging in infringing
activity relating to the material on the service provider’s system or network.
(3) Contents of counter notification.— To be effective under this subsection, a counter
notification must be a written communication provided to the service provider’s
designated agent that includes substantially the following:
(A) A physical or electronic signature of the subscriber.
(B) Identification of the material that has been removed or to which access has
been disabled and the location at which the material appeared before it was
removed or access to it was disabled.
(C) A statement under penalty of perjury that the subscriber has a good faith belief
that the material was removed or disabled as a result of mistake or
misidentification of the material to be removed or disabled.
(D) The subscriber’s name, address, and telephone number, and a statement that
the subscriber consents to the jurisdiction of Federal District Court for the judicial
district in which the address isslocated, or if the subscriber’s address is outside of
the United States, for anyjudicial.district:in which the service provider may be
found, and that the subscriber will'accept service of process from the person who
provided notification under subsection (c)(1)(C) or an agent of such person.
(4) Limitation on other liability.— A'service provider’s compliance with paragraph (2)
shall not subject the service provider to liability for copyright infringement with
respect to the material identified in the notice provided under subsection (c)(1)(C).
(h) Subpoena To Identify Infringer.—
(1) Request.— A copyright owner or a person authorized to act on the owner’s behalf
may request the clerk of any United States district court to issue a subpoena to a
service provider for identification of an alleged infringer in accordance with this
subsection.
(2) Contents of request.— The request may be made by filing with the clerk—
(A) a copy of a notification described in subsection (¢)(3)(A);
(B) a proposed subpoena; and
(C) a sworn declaration to the effect that the purpose for which the subpoena is
sought is to obtain the identity of an alleged infringer and that such information
will only be used for the purpose of protecting rights under this title.
(3) Contents of subpoena.— The subpoena shall authorize and order the service
provider receiving the notification and the subpoena to expeditiously disclose to the
copyright owner or person authorized by the copyright owner information sufficient to
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identify the alleged infringer of the material described in the notification to the extent
such information is available to the service provider.
(4) Basis for granting subpoena.— If the notification filed satisfies the provisions of
subsection (c)(3)(A), the proposed subpoena is in proper form, and the accompanying
declaration is properly executed, the clerk shall expeditiously issue and sign the
proposed subpoena and return it to the requester for delivery to the service provider.
(5) Actions of service provider receiving subpoena.— Upon receipt of the issued
subpoena, either accompanying or subsequent to the receipt of a notification described
in subsection (c)(3)(A), the service provider shall expeditiously disclose to the
copyright owner or person authorized by the copyright owner the information required
by the subpoena, notwithstanding any other provision of law and regardless of whether
the service provider responds to the notification.
(6) Rules applicable to subpoena.— Unless otherwise provided by this section or by
applicable rules of the court, the procedure for issuance and delivery of the subpoena,
and the remedies for noncompliance with the subpoena, shall be governed to the
greatest extent practicable by those provisions of the Federal Rules of Civil Procedure
governing the issuance, service, and enforcement of a subpoena duces tecum.
(i) Conditions for Eligibility.—
(1) Accommodation of technology.—:The limitations on liability established by this
section shall apply to a service provider only if the service provider—
(A) has adopted and reasonably implemented, and informs subscribers and
account holders of the service provider’s.system or network of, a policy that
provides for the termination in appropriate circumstances of subscribers and
account holders of the service provider’s system or network who are repeat
infringers; and
(B) accommodates and does not interfere with standard technical measures.
(2) Definition.— As used in this subsection, the term “standard technical measures”
means technical measures that are used by copyright owners to identify or protect
copyrighted works and—
(A) have been developed pursuant to a broad consensus of copyright owners and
service providers in an open, fair, voluntary, multi-industry standards process;
(B) are available to any person on reasonable and nondiscriminatory terms; and
(C) do not impose substantial costs on service providers or substantial burdens on
their systems or networks.
() Injunctions.— The following rules shall apply in the case of any application for an
injunction under section 502 against a service provider that is not subject to monetary
remedies under this section:
(1) Scope of relief.—
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(A) With respect to conduct other than that which qualifies for the limitation on
remedies set forth in subsection (a), the court may grant injunctive relief with
respect to a service provider only in one or more of the following forms:
(i) An order restraining the service provider from providing access to
infringing material or activity residing at a particular online site on the
provider’s system or network.
(if) An order restraining the service provider from providing access to a
subscriber or account holder of the service provider’s system or network who
is engaging in infringing activity and is identified in the order, by terminating
the accounts of the subscriber or account holder that are specified in the
order.
(iii) Such other injunctive relief as the court may consider necessary to
prevent or restrain infringement of copyrighted material specified in the
order of the court at a particular online location, if such relief is the least
burdensome to the service provider among the forms of relief comparably
effective for that purpose.
(B) If the service provider qualifies for the limitation on remedies described in
subsection (a), the court may only grant imjunctive relief in one or both of the
following forms:
(i) An order restraining the service provider from providing access to a
subscriber or account holderof-the service provider’s system or network who
is using the provider’s service to engage in infringing activity and is
identified in the order, by terminating the accounts of the subscriber or
account holder that are specified in the order.
(if) An order restraining the service provider from providing access, by
taking reasonable steps specified in the order to block access, to a specific,
identified, online location outside the United States.
(2) Considerations.— The court, in considering the relevant criteria for injunctive relief
under applicable law, shall consider—
(A) whether such an injunction, either alone or in combination with other such
injunctions issued against the same service provider under this subsection, would
significantly burden either the provider or the operation of the provider’s system
or network;
(B) the magnitude of the harm likely to be suffered by the copyright owner in the
digital network environment if steps are not taken to prevent or restrain the
infringement;
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(C) whether implementation of such an injunction would be technically feasible
and effective, and would not interfere with access to noninfringing material at
other online locations; and
(D) whether other less burdensome and comparably effective means of preventing
or restraining access to the infringing material are available.
(3) Notice and ex parte orders.— Injunctive relief under this subsection shall be
available only after notice to the service provider and an opportunity for the service
provider to appear are provided, except for orders ensuring the preservation of
evidence or other orders having no material adverse effect on the operation of the
service provider’s communications network.
(k) Definitions.—
(1) Service provider.—
(A) As used in subsection (a), the term “service provider” means an entity
offering the transmission, routing, or providing of connections for digital online
communications, between or among points specified by a user, of material of the
user’s choosing, without modification to the content of the material as sent or
received.
(B) As used in this section, other.than.subsection (a), the term “service provider”
means a provider of online services or netwaork access, or the operator of facilities
therefor, and includes an entity described in subparagraph (A).
(2) Monetary relief.— As used in this'section, the term “monetary relief” means
damages, costs, attorneys’ fees,/and any other.form of monetary payment.
(I) Other Defenses Not Affected.— The failure of a service provider’s conduct to qualify for
limitation of liability under this section shall not bear adversely upon the consideration of a
defense by the service provider that the service provider’s conduct is not infringing under
this title or any other defense.
(m) Protection of Privacy.— Nothing in this section shall be construed to condition the
applicability of subsections (a) through (d) on—
(1) a service provider monitoring its service or affirmatively seeking facts indicating
infringing activity, except to the extent consistent with a standard technical measure
complying with the provisions of subsection (i); or
(2) a service provider gaining access to, removing, or disabling access to material in
cases in which such conduct is prohibited by law.
(n) Construction.— Subsections (a), (b), (c), and (d) describe separate and distinct functions
for purposes of applying this section. Whether a service provider qualifies for the limitation
on liability in any one of those subsections shall be based solely on the criteria in that
subsection, and shall not affect a determination of whether that service provider qualifies for
the limitations on liability under any other such subsection.
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its use to infringe
copyright, as shown by
clear  expression or
other affirmative steps
taken to foster
infringement, is liable
for the resulting acts of
infringement by third
parties.”
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