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From Biopiracy to Equitable Bioprospecting:
Constructing A Legal Regime for Medicine Research, Access and
Benefit-sharing

student : Chuan-Yi Hsu Advisors : Dr.Kuei-Jung Ni

Department ( Institute ) of Technology Law
National Chiao Tung University

ABSTRACT

The thesis has analysed the main issues in the design of national legal systems and institutions
for bioprospecting. It focus on the economic exchange-process-of actors in bioprospecting and the
structure of the drug industry as the main basis for conducting the analysis.

In order to promoting optimal contracting for drug R&D, it has defined the right of the
traditional knowledge. Using the theory of cumulative innovation and evidence listed in
investigations of ethnobotany and ethnopharmacology, it argues for a narrower definition for
traditional knowledge, in the sense of ethnobotanical knowledge in the case of drug research. It
shows that when traditional knowledge is defined in this way, two main incentive effects accrue: to
keep the knowledge pool in its entirety and the incentive to reveal valuable information. Thus
defined, the right can take the form of either a trade secret or a community intellectual property right.
This does not mean, however, that knowledge which falls outside the purview of ethnobotanical
knowledge should not be protected. In fact, the thrust should be on conducting similar excercises in
the case of traditional agricultural knowledge vis-a-vis agricultural biotechnology, traditional
folklore vis-a-vis the music industry, and so on.

However, a well-defined right with an easily segregable set of benificiaries is only the first step.
A large onus rests on the design of institutions that will put this right into an enforceable framework.
Whatever mode of intellectual property option is chosen for the right, the institutions have two major
tasks: that of representing the communities effectively and of providing for rules of contract that take



into account the difficulties of dealing with information as a resource. In other words, they should
minimize principle-agent problems between communities and the access authority, and try to
eradicate many of the market imperfections, especially related to information asymmetries and
uncertainty.

Access institutions could play a critical role in providing contractual mechanisms to deal with
information asymmetries and uncertainty. They can help signal the quality of genetic resources and
ethnobotanical knowledge, and can also screen for contract-worthy firms. It has been shown that
when access institutions add value to in situ genetic diversity by way of creating inventories of
genetic resources, and sort out the interface between ethnobotanical knowledge and modern drug
research by investing in ethnobotanical databases, they can facilitate better bargaining conditions
amongst parties. The problem of monitoring profits to ensure that the firm then still shares profits
with the communities and the access authorities can be enforced through mechanisms such as the
international certification systems and other contractual provisions, for example, adopting the
contract mechanism of the optimal risk-sharing rather than the incentive-efficient one.
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7 ten Kate and Laird , supra note 56.
" Bruce A. Aylward, The Role of Plant Screening and Plant Supply in Biodiversity Conservation, Drug
Development and Health Care, in Timothy M. Swanson, ed., Intellectual Property Rights and Biodiversity

Conservation: An Interdisciplinary Analysis of the Values of Medical Plants 114 ( 1995 ).
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" Walter V. Reid, Sarah A. Laird, Carrie A. Meyer, et al., Biodiversity Prospecting: Using Genetic Resources for

Sustainable Development (1993 ). 74 ¥ (A [~ ZHY 55 ’}{ﬁ’ﬁ " %%%—r Moy ERZ AR > NEREEES

R (AT A o BB EORLI T RS U S SR T - 10

ﬁﬁ%ﬁwﬁ@W?¢?ﬁ'%w P S - T SR N S e -
B T ﬂﬁ*m%)<pﬁﬂﬁﬁ$ﬁﬁbﬂﬁ%><ﬂﬁ#*?w>2* F1 6395 -

47



B P KEFF 0 F LR I8 (Artemisia annua L) Y Tk 38 KPR A o 4 1§ BAea
PIE R 43 o2 2 B @ FRen* 2 > 4oj g E % 9 (Podophy ! lum peltatum ) ¥ % Lg%
Tk LRI kPR R L R A BTA Homalanthus nutans - 8 et R ILF Bopfog) B 0 RA
kPR E R A 5 L el 875 (Coleus forskohlin) @ st Fag it sk F kS TR
kdrdlp A" -

EK%§%ﬁ’®ﬁ%$i{@ﬁ—%£#ézw@5oi#’$%§%%§%i

E A f%ff’*F s A E BRI o] FRE R AT B4 g r A (IR

2.6 %%“F 7 h2 FFERE Y

W3 ML E ke pREBELIGEA LS (a) SHEDY LIFR Y
(b) E#- 47% % (c) 8% H 24 (Spot-market transaction) o # ¢ #ii 5/4= % 4
L (a) BRLSE T % > (D)(e) AR LF FFa 47 > »or 2 h 3 @ TR

Griaodo FBAAEND HRE O VRFFEFET -

0.6.1 $ #FF 7 & i3t %

WA ehi gy e ¥ AT 2 7—F 1, (public—private) &8 T 2 f—2 7

J%Elfﬁi’ﬁ,—? s <A PreiE s d PR Pok > 5 available at <
http://conservation.forest.gov.tw/public/Data/511151149871.PDF> (last visited July 23, 2007 ) .
" L aird and ten Kate, supra note 41.

48



2 Benf (THsY o« B B Lange bl EM% & 174 4 5 2 M4 (International

Cooperative Biodiversity Groups > ™™ #§#- ICBGs) -

2.6.1.1 Mz & 172 % 5 k12 ®48 (ICBGs)

ICBGs#* £ ¥ 41> 1991 # > EFRWEFE F 2 ¥4 e EXd F I RPrRr*rE2ERT L ERA

EN #fr*"—";fr%% B E PR AR R Aed £ RR RGFA Ie(National Institute of

Health, NIH) ~ # W ® # ¢ (the National Science Foundation, NSF)f-# R &% B % ¥ (US
Agency for International Development, USAID)#* o {5 xUSAIDiZ & o & ¢ 4ept » 2 ICBGs

GRS S EFTFEAT JIES oL P S REET S et

e ICBGs3 & ViR e BN R R (a) B EA AT IREGE A &
LR EA RSB LW (0) FEFL TR IRGB B EF H
o (A e g EE RS 0 R g R &5 B A ARV E

PIE T hm s (f) M2 T gy &

‘?i

BE iRl E 58 0 (b) §
BPRALE ARG LR

frA#EXFETH (e) FRESFAL I HME T TR

MARITIE A 5 400

B AT A RHICBEs 2 FFER G T A R ORORBEST L LIEL S
WHAEE i s AAEREFTT S F P& F L ERDEATRRPN IREFE
i R Al HERKROFE > A AR F ;3B EAR P A R R EF o

(ethnobotanical knowledge) eimzE 454 o

Barbara N. Timmerman, Biodiversity Prospecting and Models for Collections of Resources: the
NIH/NSF/USAID Model, in K. E. Hoagland and A. Y. Rossman, eds., Global Genetic Resources: Access
Ownership and Intellectual Property Rights 219-302 (1997).

J. P. Rosenthal, Equitable Sharing of Biodiversity Groups (ICBG) Program, in Case Studies on Benefit—Sharing

Arrangements, Conference of the Parties to the Convention on Biological Diversity, 4" Meeting, Bratislava, May
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# Gordon M. Cragg and David J.Newman, Biodiversity: A Countinuing Source of Novel Leads, Pure and Applied
Chemistry 101-136 (2004). Taxolf[1¥ 5% J:Jgﬁqk (NP A - A E R ”ﬂ[%éﬁ{tgrﬁul’tﬂ ) i
PR 7T SRR e E i o ) ZPRTRR L AL |F£|J§‘¢;1\E“§DJ?;§J“B”%

54



N

R ZRARERS (¥ %ﬁ_—%‘g\«{}%;}in 75 g—*f Yo 4 A BT ﬁﬂ’é}f”y}‘iy‘ﬂ’%"
HABIP  REERLPT L SR A LEEERI HUEFEE RIS LT
R ARES RRE AR - A FE A AH AR IR T o B R ER

A AR edede iRk > 4 pFer 230 B3 KM 7 X 0 @ B 5 gk KT

AFERFRHNFEETAFERLA GEL TR AFFAE REL R

E\;FE'I& %ﬁﬂ%%]??{[‘ o 1_@ ./L,J'\.’"J&EJ'_’ VS j\'fﬁj;jf'34 ¥ m/—l ;}- jfﬁ?/}g‘lgﬁéj"@ s l‘zf‘;iz}/—l}fﬂ
I

o

P FEECTAFELLAERELCAERH Y 0 AL FELOPER
Ao RRILART A RGR ARG AR L ks K AFFERPYHE
@ ,?fbfi‘r'ggjs\ﬁ;?] » Z jéé# ¢ ‘tgf_}@_ N - 3 iV ,;—f—,;ﬂ»%; ﬁiﬁ' y /ﬁ-/ﬁ- iﬁl‘”"' =y, { EF—% }3?

FoPmu A L0 nama ko A3 rap g er r 2 F A BT RAA SR

57, (origins) > A H A7 Rplhe & JEBED S b a R - S FHEL RPN ok
HBATBRAET AR GT R ﬁ&j“#$f+$£’@ﬁ$im& fﬁféﬂo%
[:3=20 BeEaaN ’;aﬁ_i%%é‘?# Vi A R VA A %é‘&;{i ,TJ' £ F 4o

J‘liﬁ_,”ﬁ A ffFEitEa g o ,j:‘.!};l%%i?’&?r i/ L ET K_szezx £ =37 ﬁ@?’?’mé"? BB E

1§—""4—£ 07'3);'4

=

RRTRECLE-SMUEEE I UREE § UL 2 S WA
FrE BT R TRE 0 X e AT I E A SRR RT A5 SR B0 LBt

17 o

89 Laird and ten Kate, supra note 56, at 259.

55



ﬁi’%%P%ﬁﬁﬁﬁﬁﬁ’%@Eﬁﬁi%ﬁﬁﬁﬁﬂﬁwi’i&%ﬁTééﬁ

RE A PR RREFFE AL EgpA Y

0 Fér%?;’i%‘ﬂ;@fﬁuﬂ EAAPOR] > B

56



i\

1]

$ =% TRIPs 4r CBD 2 3 #2133 4c

3.1 312
3.2 1992 & ch4 3 5 2 4
3.2.1 CBD 8(j)T enid siirgn
3.2.2 $ LI BN RFEIY P BT R
3.2.3 11 £ A % eprd
3.3 1995 # e TRIPs = Z_
3.1 TRIPs = T - £ B
3.2 TRIPs t4 T fr v $ & f|chitr
3.3 BIATE P A I » RTerbp B
3.4 WEMAR 2P PHEL P F L
3.5 TRIPs ¥ CBD £k th14 fedz b
3.6 TRIPs = T {==CBD e io
3.7 i ¥ R
3.8 W B gl L AR R g f RS N0
3.9 CBD %+ iFB A EM AW EF| 3 ivt
fe Eli’—'% ik F 2% T
3.4.1 2% jg
3.4.2 WP 25 5 HMiE v BB jE 4
3.4.3 Ay agi B Rp Bl F A
3.4.4 T4 §
3.5 i i ﬁﬂ#@mﬂk
3.5.1 TRIPs % = + - ix% = 5& bﬂ*frli Sarahz fF enRd
3.0.2 Jr TAE A4 [ 1 érl LHEAE

o PR WP W W W W W

3.4 &

3.6 /]

i

57
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WEMOT I o AFEA® AIA 0 F o MBPAILA B 5 R DY 0 IRE P doie L

-ﬂ\y

4 3 f"*ﬁxT@ml}ﬂwz’ ° & = F0i Rl E TRIPst: 22 CBDenb i » % = 305> &
WAEMAR - 2 FPHI2 5 S RE2 T o L4005 G400 ARIrd # 5
BHFRY G e > Mpl s @irddaa - 3 5 ZFGaflE kA ¥ - 2 5 a4
MR AT 2 fyF e o B R £ ATHRARCBD Y 1 7 5 {-CBD 8 ( j ) #EW#H#E

BE 2 enE ko RFIm ) B R

2o ded R d F (42 RFO a G aFens-t 2 EiRfeig i a2 FRR

Fo(m 3 ) o Bt AR Y BoEARE w AR s T B s R AP R

3.2 1992 # ernd F 5 R fE 2 K

BEAR S FOREE DA AR ASRB TR VISR AL ERRBRY A5

PRI A L b IR v CBDEE § F P R AR € 0 R AL E AL > TR & g B

TJCBD%‘[ITRIPST%J&J/F ] = FRR EJEF A R %‘K&Jlﬁ?l (2003) » <=7 pLE za i
é@ﬁ T P SRR A e ﬁ%ﬂ[ | %Pl IIWW% IV [35 55 a&%krﬂHl o> Jﬂﬁ
R HPGE) 0 175 18

% Organization for Economic Cooperation and Deveopment (OECD), Saving Biological Diversity: Economic
Incentive (1995).
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CBD & 1992 # W ip » £§ - 7=+ = B § F Bl - %7 £ = BT ofaHs o o
viE A A & - S HEEs Y] (review mechanism) o CBD frif 4 B F M 2 L R7 %
PR Rk TR AR B R PIR L R TR
SF BB R AT FIMAR > DHPACER Y 25 5

|
R
AN
=
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)
C‘a
“.1

CBD % — (M 2 f & » {{ %8 p {EF 2doT
S RT AP

ENES LR R TN P

A

AT A AR AT ARFREECSF kenflF 0 e RFE s AR B BT R
E4
k]

Wy S EARR BT Y R IS FRfoB T ARBEET] 0 E i P AR o

g p o CBDR A ELR] T B AE R A 1 s 4 B FORDE & 42 o L

5. 1

gm

JECBDE L T 05 o ¢ & BIFC AR R A g SR e AT A 5] RE Aol T

BEFHASSRERY BRI EEE

ETIS

CBD » 23333 %:PF]'%EF? TaEaHp %%ﬁﬂﬁ"oii#ﬁ*ﬁioCBD FAOED YL iEL W e
% (a) RIrERIAS FRIEDI L o defFsRend 3 (5 08 ) (b) 22 % s
Tk (% ~iE) () #P R4 T (ex situ conservation) iy (d) #-2

PRBTROETEEIEPN AT FRT AP T RIS Flriel (5 F ey

- i) (o) FEFR P AmEF B E S FEHL S R SEF (F e i)

%R L AR LT 45 0 (BD B ARP SR F DR LA L KR

[

TP o R F

-—\\

FARF AL WP T A R

% World Resources Institute (WRI), IUCN, UNEP et al., Global Biodiversity Strategy: Guideline for Action to
Save, Study and Use Earth’s Wealth Sustainably and Suitably 26 (1992).
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3.2.1 CBD 8(j)T ernid suira

CBD 8 (j) T R4 & ET | chif2 4o
F-BORFTRIHNF.. BRRFZE O RAA R CATHREE S S RBET foF AR 4p

B chirsh s BIETIoRUE chi A S N de B F N R o ©0 At 8 rens s AR fosul e

FRRTESELT o BEH R LT > DR S T 3 R B R Ao AIRToRUZ A R DR

Pt o BCBDREHET o FH RN T B SRR B TS T R TR

(indirect incentive) - CBDF &%k BB ehdral AT R ITHA A S S B
HET R Y LG r o a T AR PR R et

m
-
ri-‘
[=
e
—
ia)
F_*
‘£
N
|+~
i
«3\
4

CBD 8( j Jim& AL » A2 BT @a2 & o v % Wik
R gFTfeR B BFZ VPR ET oG R Y 2B e v WH Y LG HERY
R A AL B R &ﬁ%ﬁi”%*4# 5 BT R @ S A 3 IE -
GEFTEEREAM AT RET XAR LS EFT > e PR BT RY @R

4 Pl 0 g [Pt [ <URLE SRR RS (AR G > > available at
< http://seed.agron.ntu.edu.tw/patent/report/tkright01.htm > (last visited July 23, 2007) Fgﬁggd/ L
“~ : Each Contracting Party shall, as far as possible and as appropriate...... subject to national legislation, respect,

preserve and maintain knowledge, innovations and practices of indigenous and local communities embodying
traditional lifestyles relevant for the conservation and sustainable use of biological diversity and promote their
wider application with the approval and involvement of the holders of such knowledge, innovations and practices
and encourage the equitable sharing of the benefits arising from the utilization of such knowledge, innovation and
practices.

% Graham Dutfield, Intellectual Property Rights and the Life Science Industries (2003).
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CBD 8(C j)¥ M#EHEF B A LA frip AAFEIIHE DL KA o R AREY 1
169 5L ( Convention 169 of the International Labour Organization )*® -
FlAF S 8% - ERBBARTRALONE AR A AL o] o 7 AT R

AP g Ren ks dRAL ) 0 AFRE

F‘
M
1%
F_*

oAb R ’fﬁ‘ﬂ Z |CBD 8C j )fs »
FEERE RS ES O FHARP 2R FRALAE LR OT R dod 7

AFLRE".

3.2.2 HLT A RFEF A FE @ FRAES

RS AR RN | R R RN AN el N
ATt EA SRR YR Afe R B o B & (direct use value)
A5 PP, T Ly REF BB 0 F 25 2 bR BT RIS S S

P s ARG R e Sy E P hE R E s BT

ETIES

B EFREY BE B2 EFAMARTRXEFE PR T AP SR PR

BB EAIT ARRGEE A F SR FIFRRY G E ot BIRBHN 4P

i

SHRMEHETRB LI EE R FL R BBEESLT

CBD> #:iE %+ 7

B

EEAPB BT ROMARE IR A K SR LGS

% Darell A. Posey, Traditional Resources Rights: International Instruments for Protection and Compensation for
Indigenous Peoples and Local Communities ( 1996).

" Helen Mountford and Jan Horst Keppler, Financing Incentives for the Protection of Biodiversity, The Science of
the Total Environment 240 (1-3): 91-105 ( 1999).

% Organization for Economic Cooperation and Deveopment (OECD), Saving Biological Diversity: The Role of
Incentive 29 (1999b).
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IR o i pREY A FBBFTRAMABRAEFIREL TR B

FEeht RS p R T ORI AR FA TR B TR TRET R TIOU D RER T

EEER

AR GRT Ak WP A E BT ROE H &P o R B 7 REREE
t (priority) > R fRERE L WP 2 2 4 5 R = Fi s U B - 970 > & B g f R0
BRI E RSB R e fodk (TR a i kAT RCBD F T iRl &
Be BT s HiES Pl - B RN BT b S PR A R A
5 LT Y - et iaser-r(facilitatory access) 0 % w Fit#mAR T I iE i
(mutually agreed terms - #FMAT)> @ %7 AR R tFE L4 ook &R BI( prior
informed consent > #§ #PIC) o Sk £ e R Pl5 i Fih e R4 H 2 3 @ FoR
fE ] o & deMann#dn B e TIE AL dole RARS B ),%H YT T Aafeh P HRER
#¢ R RETE ok HR 4 ( bargaining power ) 0 MARFEA ffLHE N P hF RE L A H

57 FEA AL A TS G s Ap MR B B K

-

% CBD %+ 7 i5% w 397 SIMAT 4] > R EEZ R 2 = 2B 2 5 5 R
B TRk -LIL»- iz - PIC ‘ff’MAT ﬁ&iﬁ? #Eﬁ]ﬁ?}ﬁl%\' ,%z;‘g? T;;iﬁ;;fﬂ B % "’E’f;ﬁlu- [ER =2 ES
3]

S ﬁ PR RS ke B Moz 284 -

% ?}F&ﬁiﬂ/ P : Recognizing the sovereign rights of States over their natural resources, the authority to

determine access to genetic resources rests with the national governments and is subject to national legislation.

% Howard J.Mann, Intellectual Property Rights, Biotechnology and the Protection of Biological Diversity:
Literature Review, prepared for Industry Canada, Ottawa: Intellectual Property Policy Directorate: 28 (1996 ).
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LT ES S BBERREA NG R AR P2 F S RETIR AF 0 2

BB A S BT IR o

3.2.3 154 % e

BBDERAEAZT RN FAF FRAOF TN R K F- FERD I
TedlE A% | ¥ L FRES RAoB —-gg FETIoAFR T 25 SR ag % - &
T2 N ehdg AR 0 RIATR AT L8RS o dod b ERDIPNES TS JIE A Z 0 2
-0 B FEEGERE Y Rt BRI RE 3 2 PP R kel E **’zmio,j-%

PR EA T By MR EY MR R SR A AR T R R Ry ot Ew i

;'L‘ o

av

fr

‘Jw

Lt

b,

7 4 CBD 1+ 11 5 A 3 48 ) sk #l AL - HAoHF A B X AL A A
shfgd o BELPFERAGTE O E LT AL SR RT 2B PR oo T 2 0 35T
FRAEVRHET A S RPEF 2 < B H(BDF A e a3 i %  (appropriate)
Sl E A F 4o Bt (BD» iR F By HHAT  RPHE AT AERET LA
Tehe T E 050 c(BDE st Rgt 2 FIRTRHRE R 7T o

Bk S p A HERE - BFE A SR W8 PIC-MAT /25 - & 25 Bl
AR iRl o fry R cJIEARZT o BIE OREFE v E > U A

PHBEESE - =2
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>
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3.3 1995 # e TRIPs % Z_

Flo TR2AD R > plig F WG 2fzd] > AT g R A AR 4 A
HF AEMAREIILBELT LG F R APFPmPpe g Ry *» FTdd g o
Rk FEMARE  EFAEPHETAREIFEFERLP > 2T LI F L RN

gp EH o TRIPs & E_WTO 4- ¥ £ p4 A 7 h72 RS 7 R AL > rh)sd 41 ke 2884 -

3. 3.1 TRIPs & % - L R B

TRIPst: 232 W Mo > RS 54 2 £ o BWiet > 12 72 2482 § o2 i § 3
2R FREREFEMARLE IS 0 R 27 AL LR T 2B, ()
oz g A T EMARL RS W0 B R E P L /B He
SRS FAT TR L Al FRR Y F 2 I {15 0 T oA 2 KAMEAL 0 2

flerir2 Tgre (%= 08) "™

it p oo TRIPSE: %% - £ dp B crari e (93 ) ™

i

LT R RATRIPSES L iEY ?39" RE l,%\iwf?ﬁ BIFYE L at < http://ekm92.trade.gov.tw/BOFT/OpenFileService>

(last visited July 23, 2007 ) .ZFHFE4: ¥ J[I™™ : to reduce distortions and impediments to international trade,
and taking into account the need to promote effective and adequate protection of intellectual property
rights, and to ensure that measures and procedures to enforce intellectual property rights do not

themselves become barriers to legitimate trade.

102 Y Y™ ¢ to the promotion of technological innovation and to the transfer and dissemination

of technology, to the mutual advantage of producers and users of technological and to a balance of
rights and obligations.

0 R
Recognizing to this end, the need for new rules and disciplines concerning
(a) the applicability of the basic principles of GATT 1994 and of relevant international intellectual
property agreements or conventions:
(b)  the provision of adequate standards and principles concerning the availability, scope and use of
trade-related intellectual property rights;
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(a)GATT 1994 A& & R A1 2 40 b BIFATE P A RIS T2 2248 % 12
(b)TRIPS 7 »cf ~ BT % 2 3 § 82 RAIERE S
()TRIPS e s Fip § 722 > e FH R M2 EHIRZ L8

(DFRRE 5B 2 2L h2 F2c2 AFEAR/BRT; 2

()i T e o Sk 22 % o
ALY TR 2 DERCIT SRS FREE E e R T SR e L
TERS 0 RGOSR AR RS 0 R 0T B B UNE S 1 i

- B R R IR LA BT BED BT ren) kR .

i

2w ORF A E A A R 1R AR TRIPS 1 Tk 1 & chf gt st 0 B A

-~

e B b R 3 0k i

WTO i & R B> o 2o ] RS gRa 8 = TRIPS #5 3 e % 2 4 7 i fe ¥ = +
A FEAHBEEY ApIra R B F R RO REE R R TRIPs 1220 7 b enphie g o @
FPRMPMFG I EORR > FRERE o MEARFR T G L EOTIUY o g
A MFELL CTRIPS #F Lo/ R $2 1T FH e R ok F LR TR
& TRIPs #T2R 2 engp P Ap = 2 gL JIA & # 7 1iEE 5 2000 £~ 7 - p 2%

FHEL A& TRIPs 7%+ 2 3 (Doha Declaration) #-3f & B4 B jenid b &2 ¥ &

(c)  the provision of effective and appropriate means for the enforcement of trade-related intellectual
property rights, taking into account differences in national legal systems;
(d) the provision of effective and expeditious procedures for the multilateral prevention and settlement

of disputes between governments; and
(e) transitional arrangements aiming at the fullest participation in the results of the negotiations.

04 Joseph Straus, Implications of the TRIPs Agreement in the Field of Patent Law , in Karl Beiser and Gerhard
Schricker, eds., From GATT to TRIPs — The Agreement on Trade Related Aspects of Intellectual Property
Rights, IIC Studies 18, Munich: Max Plank Institute for Foreign and international Patent, Copyright and
Competition Law (1996).
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Bt 2016 & o gt B at & 2003 # TRIPs =

g:‘xé'j
3.3.2 TRIPs .2 # $% 4]

TRIPs 2% @ 5 3% $ g~ &% kg * FEMARFED
o S e S BV G H

AR 0 Jo ks =
PEREESE S LS gy -

=i fe% 3l Ca) 5 ()4
Mo R A RWGET A2 EEET A F RS
AN RARE A ) PRABN SERFPMERRE A 2 B RERIRT EfF
BAL G A ERFEM S AR PRAFBER S R - HRPL A
ZAREIATFHE e R EEIY o
i 5 WTOFo 4 stk i cn gL ag

AR ELFER S
! R OR B B R+ A B RSE R IRIPS I 24 ok

v}gm’ 73
TRIPsts 2 %4 B % # W?\?

- i R g
E

2 EEY e BHAe o
R 2 B E P R RS JIRE Y o ey il
IaEhr & ¢ o Byes G TRIPsz #v » B4 ¢ B RILAT 14 B
o B8 T R o hoBr R

b2 g 1E ok IR
EFELAIBEZ AL AT R BT
gl B X PITRIPst: &% = + - 5425 ¢ 41>
4o @ AIDS%k > £ W WI0E 524484
iE

Fiai o 3= a2

{60 BIRIEF 3% o X
locally) » Fc/ip® 11 & J5g

1996 & cha £ p4 A

R HE NPT
P oE 2 pE ' agE ( “worked”
FlFEHE o 2 RE 0 SHEIvEEEFTRIPs 22 % - L - &%
B FlR ARt g R A AH AT o VAR » FRAST T & kiR F o 2R
k2o & Fofd 2 fofd o AWTOX Sl k2w > fedh 37 -

Jayashree Watal, Workshop on Differential Pricing and Financing fo Essential Drugs, background note
prepared by J. Watal, Consultant to WTO Secertariat, Geneva: World Trade Organization: 8 (2001 )
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hazkiad BAIEEOR BT @I WI0E E a3 ABRFRETS A48 L
FER L p 2 e @Y drb R H 0 A AR T ERELTD R

mAERR L= 0 A8 BTRIPSE =2 % > € B RErs 7 2 63538k ek iz o

3.3.3 AT E P A E3] » Frenkp

Iy

}

>
x_
ﬁ

TR AT 0l ENGEIEE SR PU

R T LI B fa 00

(D) 02 b2 {4 2o g s BE T2LAa 1% el o 2 b2 B A SePA RT3
G e f R BRERIE R A W A 2 N R SR AR TS
EE S R &S S AR

)

Fo - EFZAbDHApNI B RAEM S FF A 2T A2

P AR TEHE B R EMIRD G R

ERZM bR EE R R EPD I EERL F o RE R 2 g g
j

% Watal, id, at 2.
107 ?"J}F&?'\'ﬂ/ Y™ : Members may also exclude from patentability:

Plants and animals other than microorganisms, and essential biological processes for the production of
plants or animals other than non-biological or microbiological processes. However, Members shall
provide for the protection of plant varieties either by patents or by an effective sui generis system or by

any combination thereof. The provisions of this sub-paragraph shall be reviewed four years after the

date of entry into force of the WTO Agreement.
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BHAYAARAE c EFESEY BEE P A RAIR 2 R (novelty) ~ i
# 4+ (inventive step) frA& %£4]* |+ (industrial applicability)e- 7 iE > 3% i% 3~
REARMINERSFES - FF o R 2R AEIRE -7 H 5 - F%=HAD
FRRD Ak AREFREL SREJIFF FRE- 2 T BEES ST
3 RERAI(sul generis)o st & fid F PrAz 4 i @ FRP* (availability of genetic

resources) frivie i B ML gk -

3.3.4 FEMARE 2 FPHBI P 5 1

FEPL L P aot 0 BB TRAT W2 {154 5 kAL - B2 PRET
TRIPs# 2% = - - % = B bach MAEM AR L CBDRfedoimBe® 2 4 5 14

friiiaem > 2 @7 G 93 e pI BT SIS < K AR

FAAFEMARfrR SR ool % o dollg W EMA WA K EED
AT A E AR ? A S PO EMARLE R ymr oy 43 LR G
B4 P SR TRE S R LA o NGOs % > £ & kB ARG ST E P A AR
FIT 08 BRI et A R A @ TR R frx 2 f SE T T
ARFEE R FRRGAFE NV LT RE Y PATEM A REY R R B

?&" ’E\"

B IR T OCBD B Y T - e i R A 7 2
PHROBLT L 2P HEBR Y DPE LT P50 0§ LG e ek Lm0 2
LARBFELTEEY T A REFEMARE L P I REFTRDEST £
Frr e o FLAESE I AT AIANG 0 F-NBF L ¢ R REETEMARET
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e & CBD chp fhe 2380 & R g R MAEFEMATET § 2 (BD chp gt ¥ -
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YRR MRS S RS AT ot + CBD
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¥-w

DR v TR HEMARH T 2SR BT RET LG FF] o 4ov 2 CBD - -

FEE Y APRBTRAFLFRAA L G A TR X EL G ATAS IR

¥ L %%“1&%:%@%@%%@%ﬁi%ﬁ@ﬁﬁxgﬁwiﬁﬁ%ﬁoi%ﬁ
@ﬁ%@ﬁ%?@i@’akux~iﬁﬁ%$%%ﬁ’ﬂ:ﬁ“%¢? A AR
AP S REOET AR g AT o AR oo d NE U A PRI AR S
P OREAEENE B FO A P RER Y A5 SR A 2 IR i B

SHNTEMARES S LB RIT AR B GlihE E o Rk

3.3.5 TRIPs ¥ CBD % :x™ ird 4 #5 #2

#e® & %o TRIPsts =82 CBD2 ¥ 132 W%mmé%?mﬁﬁj’ﬁﬁﬁﬁﬁi
5 R o F1STRIPst: TR & 2o £ 4o 2 4PV EM A R Rt oo iR i

- T "B i * TRIPs » 7] ¥ 5 180 l%’ T 0 FruiE l%*"‘g’ W o 7

PaN
=
N

.
N

PN
b
10

WA S HBE NN ERT O RERS A ARER B2 0T A5

¥ R CBDA A B et A 4 5 R T R G B R 2 P ks R ehrn A

108 IﬁFJ;k y 'JTE? 4 o
Tansey, Geoff and Queen Mary Intellectual Property Research Institute, Study on the Relationship between the
Agreement on TRIPS and Biodiversity Related Issues: Final Report for DC Trade European Commission,

September 2000: 55 ( 2000 ).
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3. 3.6 TRIPs # 2 4v CBD shgcis it

FACBDEF 27 NEAEFHAF LT RORT R R T 2 Rnws-
1983 # &FAOT™ » & = en T {5 138 @ TR W% 3 % | (International Undertaking on Plant
Genetic Resources > i f£IU) » #-2 H B @ Fheizi " fgx 3ol i 57§02 &
kA FEAGALE 0 p d B~* | (aheritage of mankind to be preserved, and to be freely
available for use, for the benefit.of present and future generations ) > B 7 # B 73 i
SRR m o FE B et Pl TR G FRREP e # o Rkl TP | R
ErL e EMARDERT v ARBEE BT B BRds R i 2CBDF - T ik W5
oA dF R SRR 0 b R

BARAS SRS LT EORERT > AR EANREFE > LAT iR
SRR TR Gk i o B S RS BB 5 0 v B AT 0 Al B e
T AR UFAER - H BERTS T A FLBTRAET -
WP RFEL EPFRL G AR OEAEAIE o T E deMann a0 T B A b

SHEPET AT 0 32 FRELT L] RT AP S RE TR I 40 WS K

110 Henry I.Miller, Policy Controvercy in Biotechnology: an Insider’s View 170 (1997).
B RE ISR B R A S > BRI~ dRHAY ~ B AR IRFEC - R JiE (2005)
< PLE R SV 5 E@"Tﬁié@'ﬁ%ﬂ>  (E[HaF E‘E]?rﬂﬁ 2% 2W] > F11-62 -

12 Mann, supra note 100.
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ii%‘,ﬁqjgﬁi" »E%'Z'I\T"Ju & 4 CBD K28 '/K‘FE@ wuf‘—'"e‘\’"d - '}L"’_ﬁ@xd)—ﬂ@]?\?”
BFEFRK2Z- 237 1990 & ¢ dp > TRIPS %= - - 5 =38 bix &R % ¢ B perpLg:

oA E R AT DA A R kg o VS E A A W (sul generis)

711\“\

$ 5 R R AL AN O B TR Pt (BD 0 2002 F w0 0k 7 2 2
COP-6- i @ Fim e ABS = % pt=0'& g cha B2k 4> i 8" 4 5 % P ,(Bonn Guidelines) e

TRIPs « ¢~ w2002 #4 * »dgm o "L = *RA FATRIPs %= + - F % =5

b 2% ~ TRIPs 4= CBD eff #2022 53k & Sk 73 (IP/C/W368) » & 2006 &# - * &
AL = L R BEEE e 2T A (IP/C/W368/Rev. 1) o

Mz ook FRER AR A5 o 3FF AR TRIPs 2 2 f- CBD 2 2+ {r

1*:1'.

Foin b A Bedeglh > A LB FALE EERF o

3.3.7T AR

& CBD # »zts » #H ¢ B W+ ¢ (the Conference of the Parties to the Convention on
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Biological Diversity > T ff - COP) B 4:3tshdrie 59 CBD o fii Skt g 30g 9
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(a) ¥ CBD % L 4 if - $0 MAEZ it d 3 P ATET) F s e 0%
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w2 30 o

$o b5 COP-4 » 4% 4 BE 2>t 4c 3% [PRs ~ TRIPs 1 2 CBD 485 B th e % o

#2000 #1 * 7 2 COP-5 - Rli&— # = = % § 84 - ¥ Ad Hoc Open-ended 1
W BB ERAAEF RS o 22001 &+ 7 CBD ik %8 77 SR €3k > 42X 0
(B> @ FRanP* forr o Tav i = g 3 et % 7)) (Bonn Guidelines on
Access to Genetic Resources and Fair and Equitable Sharing of the Benefits, Bonn
Guidelines» ™ ™ f§ filk % 2R ) o j'f«}‘ %2002 & w7 fs 7 B {7 COP-6 0 i i B >
H# @ TR ABS sl f R o

AR EE T PR BT RRERR Y W 28 &R BT IR {03
AL a2 JIE 4% [PReAp b & 58 e fE = 12 L8 R R 8RRy Hrta e & R

L B F R E A 3 R RI R Aok o 02 B B M T RABSK: T g fr

s 44113
FHE

CBD igd COP-6 *+id & B+ @ 7 s ABS #2 IPRs 2 i %> 8% B H srit— # i
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115 carlos M.Correa, Intellectual Property after Doha: Can Developing Countries Move Forward Their Agenda

on Biodiversity and Traditional Knowledge?, Technology Policy Brief, Vol. 3, No. 2 Maastricht: United Nations
University Institute for New Technologies (UNU-INTECH): 18 (2004).
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17 Graham Dutfield, Outstanding Issues in the Protection of Traditional Knowledge, Technology Policy Brief 3(2)
Maastricht: United Nations University Institute for New Technologies (UNU-INTECH ) (2004).
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118 Correa, supra note 113.
119 \World Intellectual Property Organization (WIPO), Progress Report on the Status of Traditional Knowledge as

Prior Art, Intergovernmental Committee on Intellectual Property and Genetic Resources, Traditional Knowledge
and Folklore, Second Session, WIPO/ GRTKF/IC/2/6, Geneva: WIPO (2001).
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120 joseph Straus, Biodiversity and Intellectual Property, 35" Congress of the Workshop of the International
Association for the Protection of Intellectual Property, Workshops I-V11, Rio de Janeiro, International Association
for the Protection of Industrial Property, 24-19 May (1998).
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22 World Resources Institute (WRI), IUCN, UNEP, et al., Global Biodiversity Strategy: Guideline for Action to
Save, Study and Use Earth’s Wealth Sustainably and Suitably, Washington DC: World Resources Institute (WRI)
(1992).
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123 Kenton R.Miller, and Steven M. Lanou, National Biodiversity Planning: Guidelines Based on Early
Experiences around the World, Gland: World Resource Institute, United National Environmental Progamme and
World Conservation Union: 11 (1995).
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and Economics 22 ( 2 ): 237 (1979).
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The problem of social cost. Journal of Law and Economics, 3: 1-44 (1960). Ligt# * 3= ﬁ P Jﬁ4 T”KD ,
<f{ Ei‘ﬂau> ) “thﬁ(%—rus HTESOE IR -

89



A Z PR E R AT DT LRSI BERLE N T A AR TIEL
sk ZF & “73] (inconsequential )~ 3 BEEF AT - 7 = 2T HhfFnT >
PAFIR LT R TF A NTE S AR AT T 0 A5 BB (consequential ) e
MEEEREAGET A AT OGN AT 0 N E B FRSGE T A HL 2 T L

PEEF RSP it cHT 20 B ATOEHET EET > 894 % 4}

F’_*

PEE R B DR > AT Ede AP F

%iﬁ@T’ﬁﬁﬁﬁ%?u%ﬁﬁmﬁ

(narrow and rigid) -

AR R DI PEBE QR T FEF AL ERTHEOFE LT
Tt HAE A ek A ST g i b 0 A AR EHL D BT hR
%Q’iéi%ﬁ@?%ﬁ@ﬁkﬁt%mﬁﬁﬁp,féﬂLaﬂﬁﬁmfﬁaﬁﬁ
PR AT AR AR o Bde AR S R A S FER AR GEFEF
o5l e RIRAP I % B A K VIR S E R g0t AT D R - B

¥ £ & PR AL -

APFEBF I TR A RESRL S RF O AF LN LRSI R E o FET
Miﬁﬁﬁ,ﬁ@gw§%ﬁpﬁgﬁ—&,iﬁ%ﬁiﬁ’ﬁﬁéiAﬂ?ﬁ%ﬁ
BEF LA IRATE o A FIRT 0 A IR GRE HEJEAZRY > WL
ERBRFIRETTEST ARG FEAFFEGTETG L SAH 0 VA L ATY

WARE BT o B (TR F I RALBR I L FFERA{CE S R g2

&

Pm,mﬁfgﬁﬁgi&ﬁ;ggﬁ’ww%?%%%%@ﬁ?aﬁiﬁiiﬁo;
3ﬁ¥@i%£’ﬁﬁﬁi‘ﬁiﬁ%%ﬁﬁﬁ%ﬁiﬁ’ﬁ%i£?ﬂ°ﬁ%&%§
AL A A NEFPFARAFHFEL OB SRESNFE A FA R

# ¢ 2 &4 (opportunists) -

90



PR HHE R ET A A R kAt o F - S A F] L T2 $HE (asymmetric
information) *T# e ¢ 2 £ 72" 2 HEFYH > B H2H B BT ROY B
FEP RO AR SRS N TREAMBI R L B - FLAF 97 %

FHerEA S Aot § 3 R TR T AR A LR B AR AR BAINGEE

Eé%ﬁ%ﬁﬂ%&ﬁ{r,@%Q%ﬁﬁﬁﬁjﬁﬁ@‘ﬁﬁ@,ﬁr;ﬂtg,%ﬁ

ZARGREDF TSR ACTY A RVRIF BRI BLF LT Y TN

a

PFAART AP R £ 2V 2 5t @2 G Bz ER o

B A AT oo Rk g S TRy o AR I LR RCAE T
BRI R HRE G R R O RD LH L AP ¢ F e
o SRRk kR S RN G A 1 AT R B

(long term contracts to share investments -) > £ F B3 i £ 4 (TN 2 304

LE SRR L RFRLG I 2 AR U REM AR R R

|

e

FREF O AT RS 4135 AR § AT B dowi ik o 4.2 B
BEEAS RN D A RPEL » A A PR E QB 9 E T AT g Mt b &
AEFBFAREFEE 4.3, 4.4, 4.5, A 6RFERBEX QBT RERET > K2

PR A BE R R Genfiidit &k o 4.7 ] % o

4.2 23 2Rt FFEB T G

hE &R A T b R RS JEGER G BB R 9T e

A o

31 David Aboody and Baruch Lev, Information Asymmetry, R&D, and Insider Gains, The Journal of Finance Vol.
LV, No. 6 (2000 ).
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3 Michael L..Katz and Harvey S. Rosen, Microeconomics (1998).
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Oliver E. Williamson, Transaction-Cost Economics: The Governance of Contractual Relations, Journal of Law
and Economics 22 ( 2 ): 233-261 (1979).

135 Oliver E.Williamson, Credible Commitments: Using Hostage to Support Exchange, The American Economic
Review 73 ( 4, September ): 519-540 ( 1983 ).
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138 Roger B. Meyerson, Incentive Compatibility and the Bargaining Problem, Econometrica, Vol. 47, No.1
(1979).
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138 Richard Zechkhauser, The Challenge of Contracting for Technological Information, Proceedings of the

National Academy of Sciences of the United States of America 93 ( November ): 12744 (1996 ).
139 George A. Akerlof, The Market for Lemons: Quality Uncertainty and the Market Mechanism, Quarterly

Journal of Economics 84 (Aug. 3): 488-500 ( 1970).
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0 sarah A. Laird, Contracts for Biodiversity Prospecting, in Walter V. Reid, Sarah A. Laird, R. Gamez, et al.,
Biodiversity Prospecting: Using Genetic Resources for Sustainable Development, Washington, DC: World

Resources Institute, National Biodiversity Institute of Costa Rica, Rainforest Alliance, and Africa Centre for

Technology:112 (1993).
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141 Zechkhauser, supra note 138, at 12744.
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142 Gliver E. Williamson, Markets and Hierarchies: Analysis and Antitrust Implications 101 (1975) .
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43 Oliver D. Hart, Firms, Contracts and Financial Structure 25 (1995).
a4 Eirik G..Furubotn and Rudolf Richter, Institutions and Economic Theory: The Contribution of the New
Institutional Economics 39-67 (1998).
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4 Cori Hayden, When Nature Goes Public: The Making and Unmaking of Bioprospecting in Mexico (2003).
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* Sarah A. Laird, Contracts for Biodiversity Prospecting, in Walter V. Reid, Sarah A. Laird, R. Gamez, et al.,
Biodiversity Prospecting: Using Genetic Resources for Sustainable Development, Washington, DC: World
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Resources Institute, National Biodiversity Institute of Costa Rica, Rainforest Alliance, and Africa Centre for
Technology:99-130 (1993).
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187 padmashree Gehl Sampath and Richard G. Tarasofsky, Study on the Inter-Relations between
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the European Commission Directorate-General, Environment (2002 ) , available at <

http://www.cbd.int/doc/meetings/abs/abswg-02/information/abswg-02-inf-ext-en.doc> ( last visited

July 23, 2007).
8 Bruce A. Aylward, Capturing the Pharmaceutical Value of Species Information: Opportunities for Developing
Countries, in Michael J. Balick, Elaine Elisabetsky, and Sarah A. Laird, eds., Medicinal Resources of the Tropical

Forest: Biodiversity and its Importance to Human Health 122 (1996) .
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Topotecan, Benefit-Sharing Case Study, Submission to the Executive Secretary of the Convention on Biological
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% Jennie Wood Sheldon, Michael J. Balick and Sarah A. Laird, Medicinal Plants: Can Utilization and

Conservation Co-Exist?, Advances in Economic Botany 12, Bronx, NY: New York Botanical Garden ( 1997 ).
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the Botanicals Trade, International Forestry Review, June ( 2003 ).

%2 sarah A.Laird and Alan R. Pierce, Promoting Sustainable and Ethical Botanicals: Strategies to Improve
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