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ABSTRACT

As aresult of the Agreement on Trade Related Aspects of Intellectual
Property Rights (TRIPS), geographical indications(Gls) are for the first
time afforded international protection as a separate branch of intellectua
property, and have simultaneously.lbecome one of the most hotly contested
areas within the World Trade Organization (WTO). However, the WTO is
split between the European-Union (EU) and the "Old World" in favor of
greater protection for Gls, on one side, ‘and the United States (U.S.) and the
"New World" opposed to greater protection, on the other side. This article
analyzes the reasons to protect Gls and tries to solve Gls problems from the
perspectives of developing countries, which is other than EU and US.
Besides, through a comparative study on lega means of Gls protection in
different countries, this article also tries to find a best protection model that

is developed on the basis of the reality of our country.

Section |l defines Gls, analyzes the characteristics of Gls and explains
why they need protection. Section |11 and IV reviews the current state of the

law, both international and national. Section V finds Gls have their own



traits different form trademarks have and therefore we should find a proper

way to protect them. Besides, a good protection model should aso take
account of the tradition and reality of each country. Finally, Section VI

points out several problems arise from the current Gls regulations of Taiwan

and suggests a special protection on tea.
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! «asign used on goods that have a specific geographical origin and posses qualities or a reputation
that are due to that place of origin” » see WIPO - What is a Geographical Indication? -
http://www.wipo.int/about-ip/en/about_geographical_ind.html#p16 1100 (last visited May. 2, 2006)
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® ([pFET %S IR 0 59) (The Paris Convention for the Protection of Industrial Property ) ¥ 1883
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éf&“ 'xﬁ YN ‘/ﬁE[J @*@%xj@émwwr@i&#ﬂﬂ ViWGE ) Bt o ,ﬁ”\* ﬁq —Pu_\j/ 271-272

SIS 83 & o

Artlcle 1(2) of Paris Convention “The protection of industrial property has as its object patents,

utility models, industrial designs, trademarks, service marks, trade names, indications of source or

appellations of origin, and the repression of unfair competition.”

oI NgYY VA fl1 > "] indications of source” ~ " appellations of origin” (53 1 5 2
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“E)~" place of origin (3Y 6 % 5B)~” indication of the source of the good” (57 10 f% 1 7fi)~" false
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Sergio Excudero, International Protection of Geographical Indications and Developing Countries,

, P9, TradeReI ated Agenda, Development and Equity, Working papers 10, South Centre, July, 2001.
AN

8 Ar'ugle 6quinquies B of Paris Convention " Trademarks covered by this Article may be neither
denied registration nor invalidated except in the following cases:
(if) when they are devoid of any distinctive character, or consist exclusively of signs or indications
which may serve, in trade, to designate the kind, quality, quantity, intended purpose, value, place of
origin, of the goods, or the time of production, or have become customary in the current language or
in the bona fide and established practices of the trade of the country where protection is claimed

6
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B R $2.7F ’ﬁx%én‘“'l“,%"l F R A BEIRZ 0 o Fp IR T

° Article 10 of Paris Convention (1) The provisions of the preceding Article shall apply in cases of
direct or indirect use of afalse indication of the source of the goods or the identity of the producer,
manufacturer, or merchant. (2) Any producer, manufacturer, or merchant, whether a natural person
or alegal entity, engaged in the production or manufacture of or trade in such goods and established
either in the locality falsely indicated as the source, or in the region where such locality is situated,
or in the country falsely indicated, or in the country where the false indication of source is used, shall
in any case be deemed an interested party.”
Article 9 of Paris Convention (1) All goods unlawfully bearing atrademark or trade name shall be
seized on importation into those countries of the Union where such mark or trade name is entitled to
legal protection.(2) Seizure shall likewise be effected in the country where the unlawful affixation
occurred or in the country into which the goods were imported.(3) Seizure shall take place at the
reguest of the public prosecutor, or any other competent authority, or any interested party, whether a
natural person or alegal entity, in conformity with the domestic legidation of each country.(4) The
authorities shall not be bound to effect seizure of goodsin transit.(5) If the legislation of a country
does not permit seizure on importation, seizure shall be replaced by prohibition of importation or by
seizure inside the country.(6) If the legidlation of a country permits neither seizure on importation
nor prohibition of importation nor seizure inside the country, then, until such time as the legislation
is modified accordingly, these measures shall be replaced by the actions and remedies available in
such cases to nationals under the law of such country.”
HORUE BY 10 fE 2 IR (1T 3IE 3 RERAIE ¢ R pAE T (IR AR s o L
BT T T Corigin ~ S B ST DRI H » 7Vl ]
ST« S BRI S I TR T - [ SRR A B
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<<ﬁ’UL”£ Y FEI TR Ff #[Fﬁ: Pyt R RN ) (Madrid Agreement for the Repression of False or
Deceptwe Indications of Source on Goods)/* 1891 & 4 F| 14 [ 13l » 1911 & 6 | 2 [ 172 BicffS
F 1925 % 11 F] 6 FIipiEF (S5~ 1934 F 6 5] 2 E I lﬁﬁkﬂ"‘* 1958 & 10 5| 31 Fl B34
ST B 2003 10 71 15 EURE; 33 i B - RIS RN L PR Y

P9 VR, 0 273274 F1 -

Articlel of M adrid Agreement ”All goods bearing afalse or deceptive indication by which one of
the countries to which this Agreement applies, or a place situated therein, is directly or indirectly
indicated as being the country or place of origin shall be seized on importation into any of the said
countries. (2)Seized shall aso be effected in the country where the false or deceptive indication of
source has been applied, or into which the goods bearing the false or deceptive indication have been
imported. (3)If the laws of a country do not permit seizure upon importation, such seizure shall be
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i%%’f%&fﬁﬁ%ﬁé%%ﬁiﬁiﬁ%£i%%‘ﬁ
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replaced by prohibition of importation. (4)If the laws of a country permit neither seizure upon
importation nor prohibition of importation nor seizure within the country, then, until such time as the
laws are modified accordingly, those measures shall be replaced by the actions and remedies
available in such cases to nationals under the laws of such country.

4 Article 4 of Madrid Agreement  The courts of each country shall decide what appellations, on
account of their generic character, do not fall within the provisions of this Agreement, regional
appellations concerning the products of the vine being, however, excluded from the reservation
specified by thisArticle.”
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16 See WIPO Standing Committee on the Law of Trademarks, Industrial Designs and Geographical
Indications, Document SCT/6/3 Rev. on Geographical Indications: Historical Background, Nature of
Rights, Existing Systems for Protection and Obtaining Protection in other Countries, SCT/8/4,

paragraph 49.
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2 See | PR Helpdesk, “Geographical indications”, from

http://www.i pr-hel pdesk.org/documentos/docsPublicacion/html _xml/8 Geographical I ndications%5B
0000003653 00%5D.html#N100E1, accessed on 2006/6/14.
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% Model Law for Developing Countries on Appellations of Origin and Geographical Indications,

% «The geographical name of a country, region, or specific place which serves to designate a product
originating therein, the characteristic qualities of which are due exclusively or essentially to the
geographical environment, including natural factors, human factors, or both...;any name which is
not that of a country, region or specific place is aso considered a geographical nameiif it relatesto a
specific geographical area, when used in connection with certain products.”

% «any expression or sign used to indicate that a product or service originates in a country or region or
a specific place”
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%! 1pid, article 20 and 21.

% Article 18 of U.S. Draft “Contracting Parties shall protect geographical indications that certify
regional origin by providing for their registration as certification or collective marks.” [F=# £%5 g8
[ R SRR SN R SIS %E It Hi 352

3 See article 18 and 19 of GATT document MTN/GNG/NGll/W/70 11 May 1990

¥ Seearticle 220 and 221 of GATT document MTN/GNG/NG11/W/73,14 May 1990.

% GATT document MTN.GG/NG1L/W/76

% GATT document MTN.TNC/W/FA, 20 December 1991.
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HiEAEY > X kY RAR Y2 TAR ) 2 (JRIF) *FAE
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22_237',3‘:-1 &) f’]‘i:ﬁ,fi, F] L (i ﬁ¢%$ <<TR|PST% L>> iR

% Bernard O Connor , “Geographical Indicationsin International and National Law”, P.45.

40 “pA close look at proposals for the TRIPS Agreement during the Uruguay Round finds that the

preferred term in this Section was ‘product’ (cf. EC proposal (MTN.GNG.NG11/W/68 of 29 March
1990), article 19; Argentina et al.’s proposal (MTN.NGN.NG11/W/71 of 14 May 1990), article 9).
The Unified Proposal of 23 July 1990 (MTN.NGN.NG11/W/76) placed ‘services’ within brackets. It
is in the Brussels draft (MTN.TNC/35/Rev.1 of 3 December 1990) that the term ‘good’ replaces
‘product’” with the simultaneously removal of the bracketed term services. Hence, we infer that if
services were to be included within the ambit of Section 3, the drafters would have clearly stated the
same — particularly given the intense debate.”.
See Dwijen Rangnekar, “Geographical Indications: A Review of Proposal at the TRIPS Council,
Extending Article 23 to Products other than Wines and Spirits”, P23-24. available on
http://www.iprsonline.org/unctadictsd/docs/rangnekar may2003 final .pdf, accessed on
2006/4/16.

“ |bid, p24

2 |bid
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“ {11 Lee Bendekgey and Caroline H. Mead, International Protection of Appellation of Origin and
other Geographical Indications”, 82 TMR 765, 1992 - Albrecht Conrad,” The Protection of

Geographical Indicationsin the TRIPS Agreement, 86 TMR 11, 1996.
> Bernard O Connor , “Geographical Indicationsin International and National Law”, P47.
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Bk B;‘af.q EEEFIH R D EVF‘ see INAO v. Vintners International Co Inc., 958 F2d 1574,
22USPQ2d 1190(CAFE 992)
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3 EEC 2081/92 Article 2.2(a) “designation of origin: means the name of a region, a specific place or,
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in exceptional cases, a country, used to describe an agricultural product or afoodstuff:

-originating in that region, specific place or country, and

- the quality or characteristics of which are essentially or exclusively due to a particular
geographical environment with itsinherent natural and human factors, and the production,
processing and preparation of which take place in the defined geographical area;”

EEC 2081/92 Article 2.3 ” Certain traditional geographical or non-geographical names designating
an agricultural product or afoodstuff originating in aregion or a specific place, which fulfil the
conditions referred to in the second indent of paragraph 2 (a) shall also be considered as designations
of origin.”

EEC 2081/92 Article 2.4 "By way of derogation from Article 2 (&), certain geographical
designations shall be treated as designations of origin where the raw material s of the products
concerned come from a geographical arealarger than or different from the processing area, provided

- the production area of the raw materialsis limited,
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- special conditions for the production of the raw materials exist, and
- there are inspection arrangements to ensure that those conditions are adhered to.”
® EEC 2081/92 Article 2.2(a) “geographical indication: means the name of aregion, a specific place or,
in exceptional cases, a country, used to describe an agricultural product or a foodstuff:
- originating in that region, specific place or country, and
- -which possesses a specific quality, reputation or other characteristics attributable to that
geographical origin and the production and/or processing and/or preparation of which take placein
the defined geographical area.
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FoETEL AP BT AL RR LTI T

N a2 @y HPDO & PGl R R AT S

3. ¥te M R AP LSBT 2 Rl

2081/92 ¥oiF b2 L2 JELp 2 L4i (registered
names> i % % 4~ PDO & PGl » & 4 % I i3k ) %3 F L5
PRI A 2 T S T AR (a) P
TP R W R L N FRIN A S 2
FEFL AR ASE AR T I LA
R LHZEE (D ERET AT R

Wi P R 0 A SR E T kR B W el i

™ SeeArticle 5 of EEC 2081/92.

% 1pid Article 5.

8 pid Article 6.

8 EEC 2081/92 Article 13.3 “Protected names may not become generic.”
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4. %R H s B 2k 2 ik
208U/ ik b % 12 iE R T ¥ P M R R 2
om0 B S - TEET AR Y - PDO & PGl 2. ik
(1% % = Rp#& N E0Y 5t 2 % = W& 2457
£ 2081/92 L if | S A AR 2 (R R i+ (2)3% Y =

PR K G 208L/92 BEEE G % 10 3 AR R F s R

N

T X Pl L imiE; (3% = R HwE 2+ 2k

A
\‘\

7 AR B 2 i

8 EEC 2081/92 Article 13.1 “Registered names shall be protected against:

(a) any direct or indirect commercial use of a name registered in respect of products not covered by
theregistration in so far as those products are comparable to the products registered under that
name or insofar as using the name exploits the reputation of the protected name;

(b) any misuse, imitation or evocation, even if the true origin of the product isindicated or if the
protected name s translated or accompanied by an expression such as 'style’, 'type’, 'method’,
‘as produced in’, ‘imitation” or similar;

(c) any other false or misleading indication as to the provenance, origin, nature or essential qualities
of the product, on the inner or outer packaging, advertising material or documents relating to
the product concerned, and the packing of the product in a container liable to convey afase
impression asto itsorigin;

(d) any other practice liable to mislead the public as to the true origin of the product.
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(=) WEHT F 2 AP~k
R OMPERS R 2 R R (MY R
fe B Sl MR LR ¢ % 1493/1999 BLiE t) M (1T {4

1493/1999 #Li% 51™) 2 HF %5 6| (w4 B § % 753/2002 5

PEB)) ™ (0T AL 753/2002 BLiE ) 11 2 (BT ALEEA
w2 L RP 2w E €% 1576/89 i) T (1T @A

1576/89 5Lig &1 ) o

1. 7 5 mEs 20 (1493/1999 %% ) ~ 753/2002
B0 6]
1493/1999 S5k b2 o A T §EH A S BT

7] (quality/typical wines) 2 % § § iF) (tablewines) @ £

8 Council Regulation (EC) No 1493/1999 of 17 May 1999 on the common organisation of the market
in wine, amended by Commission Regulation (EC) No 1622/2000 of 24 July 2000, Commission
Regulation (EC) 885/2001 of 24 April 2001, Commission Regulation (EC) No 2826/2000 of 19
December 2000 and Commission Regulation (EC) No 2585 of 19 December 2001.

% “regulation™— FH{ZS BB EL TR+ SR RS B o A A TP R
& ﬁrﬁ%rﬁﬁ NG lIRNIIE SN iﬁi&fﬁiﬂ" T > == regulation” (A ﬁﬁkf ”F H
TRl PRIEA IH@J‘%“ A [ 1 = 1 FIEk e Tk (law) 7] a2l
%gﬁ R RS 2 E A [i’?’?

% Commission R uIat|on (EC) No 753/2002 of 29 April 2002 laying down certain rules for applying
Council Regulation (EC) No 1493/1999 as regards the description, designation, presentation and
protection of certain wine sector products, amended by Commission Regulation (EC) No 2086/2002
of 25 November 2002 and Council Regulation No 1205/2003 of 4 July 2003.

8 Council Regulation (EEC) No 1576/89 of 29 May 1989 laying down general rules on the definition,
description and presentation of spirit drinks, amended by Council Regulation (EEC) No 3280/92 of 9
November and Regulation (EC) No 3378/94 of the European Parliament and of the Council of 22
December 1994

8 Ty ‘“r/[g"u F“j BBV RETEED  (quality wine produced in specified regions) [/ rﬁ
o H oA quallty liqueur winsin specified regions ~ quality sparkling wines in specified regions,
quality Sem sparkling in specified regions & (& FTEE 1 -

J_—”
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IR A SR F A gl T T
ZAFEEIET R N AT RSB A
/ﬁﬁ;/}é&& ~HRYE S RA ‘rr':'"?ﬁ‘ R ﬁ;/ﬁ-& PR

BFERT 2 Wi LR LR 0 1493/1999 HLiE bt &

Bgc 12 ¢k B p2 BIRAE w0 (TRIPS 5 %) ## ML~

G5 2 BRI R -

75372002 5Lk | E_5 F 5 1493/1999 5L ik 6 2 4p B 2R 2

8 SeeArticle 51 and 52 of EEC1493/1999.
D |bid, Article 48.

ot a‘ﬁuff"ﬂﬂ A g 1? JE f B SRR - BRETH & IHY
“@@nmmwﬁﬁu B~ H LY F@ E‘?#ﬁﬁf*ﬂﬁﬁﬁﬁ
mf C A éwﬂwvyﬂg@iﬁgukirﬁkf SR H [ A B 81
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REFFHonf-weigrpmnT 24tk

R 2 BABEENF R LG ARP R LA
FOATET ARTEF I 2 ethie o * T F F0
2 AARRESE BT CHE TR M
2R E R A FRNERN AR BN LT 5
P RPN EIFT AL RERPAF 2 B FRE T

R T, TA TR, Fr g el A @

Lpg o e~ FAUSE IR A ] s R

rieb Hois pE st ‘ww/f&]'g LR SF Bt 2 R o

2. 7P AR 2 3K (1576/89 5% &)

1576/89 5Lk bl#-Zl PR & 5 ¢ B A F R G HFE

[

BRE ST kR > 5 15%07 5 pp2rt 24

CRLEEIREN - ASERNHARE - A Bfhz H
BRSSP AR £ 5 ST Fa L & (whiskey)

W (Brandy) - k¥4 (Vodka) % 21 BRIP4 5 7

% SeeArticle 14(1) - 23 and 38(3) of EEC 753/2002.
% |bid, Article 24(2).
% SeeArticle 1(2) of EEC 1576/39
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i% % | (grand father clause) ™« @@L R chE_: TR L EF A ¥

2B I LAY R B DRAEP R LR IR S L&A 2

£ RR i PR E A RAY S P RS R

TAE (2R B RAE) Z5F e fH - Bl BT N

pes
o ERPFHFAAEL R LB EFEY PR L
HM AR RRPE o WA R GR R LHL T EFY S nEEP R

%ﬁﬁﬁ%ﬁiﬁﬁmo%ﬁiﬂ’#%%@%%é’%gaﬁ

Qo O

o O

SIS s Section 2(F) 1w < {55 -

FHEIIE A1 BIEEG D2 S - R I S SR

LS Bk ﬁ%r?“uﬁ bipjH | £ B2 €78 E | Swiss Cheese~ French Fries~ Chablis - Worcestershire
sauce ~ Bermuda shorts ~ Danish pastry%“ o fLZ XY ﬁrﬁ@?} » 124 1 -

S BRI, Section 45.

ST IER 52 2306.02.
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BtAe < iEF 2 RE e (TRIPSH: %) 24 52 A FFH & 4p
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fro (TRIPS 5 %) % 24 % 4~ 5 32 R T4 R B AR * 4 [ *A3
1994 # 4 » 15 p#+ 2 %%'ﬁ*i\laf%?iﬁ"‘li‘ﬁ’ﬁi@ﬂﬁ
Wiz % 2k (a)24e R WEACE Y AL 1996 £ 5 A REE 2

PEALEI RGBT PF 2R T & (TRIPSH: %) 2 & R4

P
FEAFAL A A4lEEFpr 2R R Y B 22 2

N 7 e AR @ R R 2 e IR
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PR AT B R R R P L R Y
FBREFA = BET2ZA W L4 (generic) ~ Fi * L
(semi-generic) % 2L * LfL (non-generic) o H ¢ i * L
2 pes e (TRIPSH.Z) % 24 15 63840k » @ H orp| 12 &g #
tHz s & (TRIPSt: 2 ) #7& > 2 gk (TRIPSt: 2 ) 2 &
Foo FIEAR Y~ 23k o BATR A % LHR LSRN 7 A

Lr T ¥ 5 mefl n 2Ap R BLT TR

Y

Burgundy - Chablis ~ Champagne ~ Chianti ~ Sherry & &% >t

106 See 27 C.F.R Section 4.39 (i) (j) (k).
197 See 27 C.F.R Section 5.22 (k).

108 See 27 C.F.R Section 4.39 (a) () .
1% See 26 U.S.C 5388 .
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