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student: Ju-Hui Tsai Advisor : Dr. Wen-Chieh Wang
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ABSTRACT

All the time, we could know the candidates’ political stance and policy
by what angle of the issue about direct access between two sides of strait.
Along with the presidential election this year, the cross-strait links issue is
generated a hubbub; but the issue should not be reduced to just stand on the
political figures in the candidates’ competition or wars of words. In the
long-term view, we would rather to make real-oriented study, for example,
the economic or legal aspects. Then, the two sides of strait can be a
win-win situation.

And the cross- strait transportation of “passengers” and "goods" are
two parts people always talking about. The most common disputes of the
transportation of passengers are the carrier’s liability about the passengers’
injuries and late delivery. As to cargo, after accepting the goods, the carrier
need to delivered air consignment note to the shipper. So the legal dispute
about the cargo is related to the air consignment note .Therefore, this paper



emphasis on the carrier’s liability about the passengers’ injuries, late
delivery, and the legal effect of the air wayhbill.

First of all, if passenger casualties or late delivery occurred in the air
transportation process, most cases are that the carrier coordinates with the
passengers or their families about the compensation. Through the
across-strait previous cases, the gap between the amounts of compensation
IS pretty high. The first part of this is to know the general public
understanding, because the general public may be the potential of the
passengers or the families of passengers. Using empirical research methods,
this paper conducted a questionnaire survey of the population, and then
estimated that the majority awareness of the people in Taiwan. Hoping the
estimate will be reference for discussing cross-strait air transportation issue
in the future.

Secondary, this paper takes-the cross-strait air transport relations as
international air transportation. The disputes about carriers’ liability of
passenger casualties, late delivery;-and the legal effect of the air wayhbill,
the legal systems and practice of Taiwan and China are quiet not the same.
After comparing the legal requirements and practices between Taiwan and
China, this article holds that the China legal regulations and practices more
properly fitness to protect the passengers or shippers, as to the air carriers’
liability about the passenger casualties and legal effect of the air wayhbill.
On the contrast, Taiwan legal system about the liability of late delivery is
properly protected the passengers. As a result, if the nationality of
passengers, the shippers and the carriers are Republic of China or Mainland
China, and the court in Taiwan, we think that should apply to the civil
affairs conflict of law article 6 or 9, defined as tort or debt. The disputes
about the passengers casualties and the effect of air waybill, should be
applied the China provisions. As to the carriers’ responsibility of late
delivery is applicable the Taiwan relevant provisions. And then, we will
properly protect the passengers and air cargo shippers in line with the trend.



Key words: Three Links, the Carrier’s Liability, the Warsaw Convention
Regime, Convention for the Unification of Certain Rules for International
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L # ) 549 Article1(1) This Convention applies to all international carriage of persons, luggage or goods
performed by aircraft for reward. It applies to gratuitous carriage by aircraft performed by air transport
undertaking.

2 #3154 Articlel(2)For the purposes of this Convention the expression “international carriage”means
any carriage in which, according to contract made by the parties, the place of departure and the place of
destination, whether or not there be a break in the carriage or a transhipment, are situated either within the
territories of two High Contracting Parties, or within the territory of a single High Contracting Party, if
there is an agreed stopping place within a territory subject to the sovereignty, suzerainty, mandate or
authority of another Power, even though that Power is not a party to this Convention. A carriage within
such an agreed stopping place between territories subject to the sovereignty, suzerainty, mandate or
authority of the same High Contracting Party is not deemed to be international for the purposes of this
Convention. i 7+ (- Gl 258 a0y (M (= > il SRS (2 U RHRRY ) > 2003 F BT 11 1
57349 FI o

RL B+ R TEE IR VT QORISR VO ROV 40 BV RO S 937 16
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S # YL S Articled (1) ~ 1999 BV F[E S A% Articlel (2) A1t R[N gREE ST 107 (% (2) 4

* X % f7]:Grein v. Imperial Airways, Ltd., supra note 14, at 635 o
® = Bi% fy]:Stratis v. Eastern Airlines, 17 Avi 17, 227(2nd Cir. 1982) -
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> D.M. Hall, Annal of Air and Space Law(Canada), 1981 p195-218.

16 Georgette Miller: Liability in International Air Transport-the Warsaw System in Municipal Courts,
Kluwer, 1977, p.2.
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3] 55 Articled7: The carrier is liable for damage sustained in the event of the death or wounding of
a passenger or any other bodily injury suffered by apassenger, if the accident which caused the damage
so sustained took place on board the aircraft-or in the course of any of the operations of embarking or
disembarking. = &' ' ** 59 Article20:(1)The catrier'is:notliable if he proves that he and his agents have
taken all necessary measures to avoid the damage or that it-was impossible for him or them to take such
measures.(2)In the carriage of geods and luggage the carrier is not liable if he proves that the damage was
occasioned by negligent pilotageor.negligence inithe handing of the aircraft or in navigation and that, in
all other respects, he and his agents have taken all necessary measures to avoid the damage.3f-f & (= =
SRR N T /@&»w#ﬁﬁkwm¢ R ST e SR I e
ﬁ1%51f>aa#$@it:f>FWﬁnf = RO EE e TR ERR > SRhEE
LY B £ » BT P R ~ 200 PR 40 i e 9 3552 g
P EE Pl BV IR -

R R I e e e (S e R T T
(F ¥ 7 5% Articlel7:The carrier is liable for damage sustained in the event of the death or wounding of
a passenger or any other bodily injury suffered by a passenger, if the accident which caused the damage
so sustained took place on board the aircraft or in the course of any of the operations of embarking or
disembarking. ) ; 2.4 4 Ean S E|d [E %~ ETPIEY 5 & PUEHER o () Y59 Articlel9:The carrier is
liable for damage occasioned by delay in the carriage by air of passengers, luggage or goods. ); 3. #~4k 2~
EER] (SR S B PP E R A SO () RS Article18:1.The
carrier is liable for damage sustained in the event of the destruction or loss of, or of damage to, any
registered luggage or any goods, if the occurrence which caused the damage so sustained took place

during the carriage by air. ) °

1943 7 5% Article20:(1) The carrier is not liable if he proves that he and his agents have taken all
necessary measures to avoid the damage or that it was impossible for him or them to take such measures.

20 BN Fk A ESE N AE I OSSR 5T 24 5 5T 5 B (2005 F ) BT 42 F e

A BT (RO - 4T (SR > 1900 5T 911 o CARED i et -
e TS SR SRR T (T e IR, - ORI TG A 5
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EEA B EUFL A %Y

FHRAZFTEE O RF BT IRUPBURE WF T F I 2 £

W BT (R E e L R R RG] o R IRGE A (R NG
)2 CARAI R SUB © BRI [ R ASR 0 S WAV R 1978 F 1145
57188 I o

22 4y 54 Article22:1.1n the carriage of persons the liability of the carrier for each passenger is limited
to the sum of 125,000francs.Where, in accordance with the law of the Court seized of the case, damages
may be awarded in the form of periodical payments, the equivalent capital value of the said payments
shall not exceed 125,000 francs. Nevertheless, by special contract, the carrier and passenger may agree to
a higher limit of liability.

28 #3549 Article25:1. The carrier shall not be entitled to avail himself of the provisions of the
Convention which exclude or limit his liability, if the damage is caused by his willful misconduct or by
default on his part as, in accordance with the law of the Court seized of the case, is considered to be
equivalent to willful misconduct.2.Similarly the carrier shall not be entitled to avail himself of the said
provisions if the damage is caused as aforesaid by any agent of the carrier acting within the scope of his
employment. =5 B~ BRIV A4 > BrgRiFd T E = £5 (willful misconduct ) » 7 NEEE B
PR dol » R 8V 2 ol 20 i Ry B A o F R i ELE DV TSRO E SR skniE
[ 90 = 7 457 1365 BRAFRERY » By A 4 yE 2k > 5780 # (2006 F 3 E[) s HT23 I o
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24 431 54 Artcle19: The carrier is liable for damage occasioned by delay in the carriage by air of
passengers, luggage or goods.

% Diederiks - Vershooe: An | Introduction to Air Law, 2001, Kluwer Law International. p.82. iz » [
BRAERE QRIS R R - 2000 5 5T 349 T ¢

2% 4y 59 Article22:1.1n the carriage of persons the liability of the carrier for each passenger is limited
to the sum of 125,000francs.Where, in accordance with the law of the Court seized of the case, damages
may be awarded in the form of periodical payments, the equivalent capital value of the said payments
shall not exceed 125,000 francs. Nevertheless, by special contract, the carrier and passenger may agree to
a higher limit of liability.

27 4y 54 Article9: If the carrier accepts goods without an air consignment note having been made out,
or if the air consignment note does not contain all the particulars set out in Article 8(a) to ( i) inclusive
and (q), the carrier shall not be entitled to avail himself of the provisions of this Convention which
exclude or limit his liability.
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28 4y 54 Article8: The air consignment note shall contain the following particulars(a)the place and
date of its execution;(b)the place of departure and of destination;(c)the agreed stopping places, provides
that the carrier may reserve the right to alter the stopping places in case of necessity, and that if he
exercises that right the alteration shall not have the effect of depriving the carriage of its international
character;(d)the name and address of the consignor;(e)the name and address of the first carrier;(f) the
name and address of the consignee, if the case so requires;(g)the nature of the goods;(h)the number of the
packages, the method of packing and the particular marks or numbers upon them;....(q) a statement that
the carriage is subject to the rules relating to liability established by this Convention.

2 4y 54 Article5:2.the absence, irregularity or loss of this document does not affect the existence or
the validity of the contract of carriage which shall, subject to the provisions of Article 9, be none the less
governed by the rules of this Convention..

% Lawrence B. Goldhirsch, The Warsaw Convention Annotated: A Legal Handbook, Kluwer, Boston,
2000,pp47-49.
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2 4y, 54 Article11:1. The air consignment note is prima facie evidence of the conclusion of the
contract, of the receipt of the goods and of the conditions of carrier.

3 # y] > 59 Article6:1. The air consignment note shall be made out by the consignor in three original
parts and be handed over with the goods.

3 4y 54 Article11:2. The statements in the air consignment note relating to the weight, dimensions
and packing of the goods, as well as those relating to the number of packages, are prima facie evidence of
the facts stated; those relating to the quantity, volume and condition of the goods do not constitute
evidence against the carrier except so far as they both have been, and are stated in the air consignment

note to have been, checked by him in the presence of the consignor, or realte to the apparent condition of
the goods.
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3 4y 54 Artcle22:2.In the carrier of registered luggage and of goods, the liability of the carrier is
limited to a sum of 250 francs per kilogram, unless the consignor has made, at the time when the package
was handed over to the carrier, a special declaration of the value at delivery and has a supplementary sum
if the case so requires. In that case the carrier will be liable to pay a sum not exceeding the declares sum,
unless he proves that that sum is greater than the actual value to the consignor at delivery.

31961 T ONSEFIISEY SRS 1964 F 5 F 1 FIEFE AEEA T .
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°1 1999 = ZU F|& »* 5% Article55: This Convention shall prevail over any rules which apply to
international carriage by air: 1.between States Parties to this Convention by virtue of those States
commonly being Party to (a)the Convention for the Unification of Certain Rules relating to International
Carriage by Air signed at Warsaw on'12 October 1929"( hereinafter called the Warsaw Convention ) ;

" oo s e 21 B EERR 1 0 pue e

IR A T | B TIPS i ~ S U~ o e i
LTS ¢ 59000 * AR (A B TS R 2 S
FIBT3 * FOSEH  H (N T

% PR PR N TR R F SR A T IO ] o R P B
21 #4 (2002 ¢F ) BYTOE! o H11997 = 4 F| 28 [ » BIFESARAS R (HF E1 o 7 2 NS4 Fl f iR
557 30 W R RBE ST (e - 1995 £ 5 5[ IATA) v EUARIET LG A5 ’F’?*H@” MRS

o AR A R o TSR, EVRES 1987 & [i}pim b B 1R 5T 4 Th 5 [Eﬁ‘f%‘ﬂf‘f}“i?
PRI E“f‘lﬁﬁ‘ P -7 Ao el o 1085 & o [ IR SR [IA i 2 llﬁ?’f%}#‘\qiﬂl/ﬁ i
Ry 529 € M i o PIA gl E f RaAEE S & B0 O B (E & S RS AR > 1992 F 0 [IAET 10 K
L= P"‘?%@'H/ R EY 22 R PR IR D R R ) eV Hﬂ‘ﬂ  [SFTE
32 M HCGERR SRR B TR e AT FER ) RIS SR e
R T 10 PR HIFRCREINGE ™ R E T R D jf””*J/fJ/E%IEf%E Pl S R

= AR RG] J,autﬁrui 1999 & % ’ﬁ;ﬂjl‘xﬁ ‘5401995 & 10 £ 31 [ > 7 Eﬁn[g NiESEan
[ES«WSHWW LA 2 R BB ) irLEfSI"“%?i/ BEEGE N N

oY 22 i) 1 B EpE VAL - E‘Pf‘?""éﬁ@”ﬁ?‘?HIJﬁ“é‘%d/%?“ PR R '%‘Fﬁﬁ”iﬁﬁuﬁfﬂﬁ TS
;‘/’JF“& fEt ByAR L (Al A r‘%ﬁi T S5 40 1996 & 4 F] - 5 SRR i - [
(IATA) {Rfse & (21X ijnnu FYen o gl T SO ot R~ [T b s (T
BT H T MIA) > BR[0T lle HIEETE AR S IR 2 9RE ) T 22 [R5
LRV G AR E‘??”%?\@E{F}fiéﬁ’%ﬁ il P RE R 10 PR IR 2R
B PR (0 = R AT o P RS ~ MESE 1) R8T 22 R8T 1 CE
VAL T T ER Rl T PR P VD SV G o B LR - L
PR R ] /E'E'Jriﬁ” CRIRR TR~ VR T R R R VR o 25858 B
(g VR T A R - 38R Iﬂ“ET‘TEH ZJP‘E'ﬁf SRR RRIEGE * iR R
U SEE 4-5'Hﬂ‘IJE' 2R B N S E A - 55 P"f* AL TR S VA

28



nl kAR R (5 95 4 2% 1,053,900 % 375 % 4,709,794 <)

ﬁ&%%’@%‘%f%%ﬁ‘ﬁ’ﬁfi’%%@%A?ﬁm%%

B 2w A GRFIRE AL EL F G TR TR SRR

FE L FEADT EERFFT T 2N E 2R TH 10 § K

iR (35 9% 4 2% 1,053,900 = - £75 % 4,709,794 ~ ) ¢tz %
=

-\

]

PE > BIiE * B4 41 F1°0

S|

\

*WQ@aﬁii%%wﬁ%ﬁ’an%@m;@%@%aﬁa
A g 1] E.EL x? A ’E;‘_

% Ryt F g ¥R & anrn AR R
BIWAFRR > PR AT E 2 PSS AT Fo 1999 # F IR

-\

A 1999 & FHIIFE 208 29 R

F_k

SR SR R AR DA DRSS S 10,5300 T o I AR S
H”%ﬁ@ﬁ—l%} s BT http.//www.chlnapostnews.com.cn/313/vwzn01.htm » YR 13 - 2008 = 1
El 14 |1

112008 F 1 F| 13 |1 > #iy AL 0 B N SIRT0.22377 o I sk ET -

%1999 F £ F{|# ©* 54 Article21:1.For damages arision under paragraph 1 of Article 17 not exceeding
100,000 Special Drawing Rights for each passenger, the carrier shall not be able to exclude or limit its
liability.2.The carrier shall not be liable for damages arising under paragraph 1 of Article 17 to the extent
that they exceed for each passenger 100Special Drawing Rights if the carrier proves hat : (a)such
damages was not due to the negligence or other wrongful act or omission of the carrier or agents; or (b)
such damages was solely due to the negligence or other wrongful act or omission of s third party. | -
Article20: T If the carrier proves that the damage was caused or contributed to the negligence or other
wrongful act pr omission of the person claiming compensation, or the person from whom he or she
derives his or her rights, the carrier shall be wholly or partly exonerated from its liability to the claiming
to the extent that such negligence or wrongful act or omission caused or contributed to the damage. When
by reason of death or injury of a passenger, the carrier shall likewise be wholly or partly exonerated from
its liability to the extent that it proves that the damage was caused pr contributed to by the negligence or
other wrongful act pr omission of that passenger. This Article applies to all the liability provisions in this
Convention, including paragraph 1 of Article 21.
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601999 ¥ 1 F{|8 54 Article19:The carrier is liable for damage occasioned by delay in the carriage
by air of passengers , baggage or cargo. Nevertheless, the carrier shall not be liable for damage
occasioned by delay if it proves that it and its servants and agent took all measures that could reasonably
be required to avoid the damage or that it was impossible for it or them to take such measures.

oL Tt 5 LR A B AR PO A > SERAE NS S 0 2004 F 8 F 5 BT 341 -

62 1999 ¥ U F{|8 ~* 54 Article 22: 1.In the case of damage caused by delay as specified in Article 19 in
the carrier of person, the liability of the carrier passenger is limit to 4,150 Special Drawing Rights.
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63 1999 F U F{|& 54 Article 22:...5:The foregoing provisions of paragraphs 1 and 2 of this Article
shall not apply if it is proved that the damage resulted from an act or omission of the carrier, its servants
or agents, done with intent to cause damage or recklessly and with knowledge that damage would
probably result; provided that, in the case of such act or omission of servant or agent, it is also proved that
such servant or agent was acting within the scope of its employment.

641999 F Z F{|8 ~* 54 Article5: T The sir waybill or the cargo receipt shall include: (a) an indication of
the places of departure and destination;(b) if the places of departure and destination are within the
territory of a single State Party; one or more agreed stopping places being within the territory of another
State, an indication of at least one such stopping place; and (c) an indication of the weight of the
consignment. |

%1999 i ZUH F||& 2t 5% Article 6: The consignor may be requires, if necessary, to meet the formalities
of customs, police and similar public authorities to deliver a document indicating the nature of the cargo.
This provision creates for the carrier no duty, obligation or liability resulting thereform.

661999 F U F{|8 54 Article 4:....2. In the carriage of postal items, the carrier shall be liable only to

the relevant postal administration in accordance with the rules applicable to the relationship between the
carriers and postal administrations.

NSRRI R RS S Rk U TP R > B R
aa%‘fﬁl PRI 5 AR A A ETECHLET A > B A SR R AR
J > 2001 F 6 F| > 3V 26 F1 - 1999 = ZUHEE F[Er AT 4 KT 2 ZFHIRE ¢ L.in respect of the carriage of
cargo, an air waybill shall be delivered.2.Any other means which preserves a record of the carriage to be
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performed may be substituted for the delivery of an air waybill. If such other means are used, the carrier
shall, if so requested by the consignor, deliver to the consignor a cargo receipt permitting identification of
the consighment and access to the information contained in the record preserved by such other means.

%8 1999 F Z F{|& ~* 54 Article 9:Non-compliance with the provision of Article 4 to 8 shall not affect
the existence or the validity of the contract of carriage, which shall, nonetheless, be subject to the rules of
this Convention including those relating to limitation of liability. Thomas J. Whalen, ‘The NEW Warsaw
Convention: The Montreal Convention’, AIR &Space LAW, VOL. XXV NUMBER 1,2000, P.17.

%9 1999 i 2 F|B2 2t 5% Article 11(1):The air waybill or the cargo receipt is prima facie evidence of
conclusion of the contract, of the acceptance of the cargo and of conditions of carriage mentioned therein.
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