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* Debra B. Rosler, The European Union’s Proposed Directive for the Legal Protection of Databases: A
New Threat to the Free Flow of Information, 10 High Tech. L.J. at 106 (1996)

® Robert Carolina, The European Database Directive: An Introduction for Practitioners, 8 No.9 J.
Proprietary Rts., at 106 (1996)

¢ Commission Proposal for a Council Directive on the Legal Protection of Databases, OJ 1992 C156/4;
EU: COM(92) 24;

7 J.H. Reichman & Paula Samuelson, Intellectual Property Rights in Data? 50 Vand. L. Rev. 51, 74
(1997)
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° M. Matthew Wayman, International Databases Protection: A Multilateral Treaty Solution to the
United States’ Dilemma, 37 Santa Clara L. Rev. 427, 439 (1997)
10 Symposium, Panel 1 : Database Protection, 11 Fordham Intell. Prop. Media & Ent. L.J. 275, 277
(2001) HEZ[E [ S Feist® v~ kL Uh-oh, we’ve got to change our directive”
! Chapter I : Coppyright
"2 Article 3, 571 7fi» Inaccordance with this Directive, databases which, by reason of the selection or
arrangement of their contents, constitute the author's own intellectual creation shall be protected as
such by copyright. No other criteria shall be applied to determine their eligibility for that protection.
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™ Chapter 1 : Sui generic I%lght
5 Article 10, 371 “F1 > The right provided for in Article 7 shall run from the date of completion of the

making of the database. It shall expire fifteen years from the first of January of the year following the
date of completion.
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1° Directives, Article 1, 57— “F1 » This Directive concerns the legal protection of databases in any form.
5} 2 ZF1. For the purposes of this Directive, 'database” shall mean a collection of independent works,
data or other materials arranged in a systematic or methodical way and individually accessible by
electronic or other means.

7 Article 7 571 “F1 » Member States shall provide for a right for the maker of a database which shows
that there has been qualitatively and/or quantitatively a substantial investment in either the obtaining,
verification or presentation of the contents to prevent extraction and/or re-utilization of the whole or of
a substantial part, evaluated qualitatively and/or quantitatively, of the contents of that database

8 Article 7 572 “Fi(a) > 'extraction” shall mean the permanent or temporary transfer of all or a substantial
part of the contents of a database to another medium by any means or in any form;

Y Article 7 572 “Fi(b) > 're-utilization” shall mean any form of making available to the public all or a
substantial part of the contents of a database by the distribution of copies, by renting, by on-line or
other forms of transmission. The first sale of a copy of a database within the Community by the
rightholder or with his consent shall exhaust the right to control resale of that copy within the
Community; Public lending is not an act of extraction or re-utilization.

% Article 7 37 2 7Fi(b) % F& - The first sale of a copy of a database within the Community by the
rightholder or with his consent shall exhaust the right to control resale of that copy within the
Community; Public lending is not an act of extraction or re-utilization.
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2L Article 7 575 “F1» The repeated and systematic extraction and/or re-utilization of insubstantial parts of
the contents of the database implying acts which conflict with a normal exploitation of that database or

which unreasonably prejudice the legitimate interests of the maker of the database shall not be
permitted.

%2 Article 9 » Member States may stipulate that lawful users of a database which is made available to the
public in whatever manner may, without the authorization of its maker, extract or re-utilize a substantial

part of its contents.
2 Article 10 > 571 ° Zf1 > The right provided for in Article 7 shall run from the date of completion of the
making of the database. It shall expire fifteen years from the first of January of the year following the

date of completion. 273 2 Zfi- In the case of a database which is made available to the public in whatever

manner before expiry of the period provided for in paragraph 1, the term of protection by that right

shall expire fifteen years from the first of January of the year following the date when the database was

first made available to the public. 57 3 Zfi > Any substantial change, evaluated qualitatively or
quantitatively, to the contents of a database, including any substantial change resulting from the

accumulation of successive additions, deletions or alterations, which would result in the database being

considered to be a substantial new investment, evaluated qualitatively or quantitatively, shall qualify
the database resulting from that investment for its own term of protection.
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rightholders are nationals of a Member State or who have their habitual residence in the territory of the
Community. 57 2 Zfi » Paragraph 1 shall also apply to companies and firms formed in accordance with
the law of a Member State and having their registered office, central administration or principal place
of business within the Community; however, where such a company or firm has only its registered
office in the territory of the Community, its operations must be genuinely linked on an ongoing basis
with the economy of a Member State. 573 Zfi> Agreements extending the right provided for in Article
7 to databases made in third countries and falling outside the provisions of paragraphs 1 and 2 shall be
concluded by the Council acting on a proposal from the Commission. The term of any protection
extended to databases by virtue of that procedure shall not exceed that available pursuant to Article 10.
% The Copyright and Rights in Databases Regulations 1997

T $3A -

~o

% g)/*?it F['U 5‘}4* T-ﬁﬂ I,;J\ tr':’/ Jr /'l\l:[ ’

J

2T $3A(1) In this Part “database” means a collection of independent works, data or other

materials which —

(a) are arranged in a systematic or methodical way, and
(b) are individually accessible by electronic or other means.
%8 Michael Freno, Database Protection: Resolving the U.S. Database Dilemma with an Eye Toward
International Protection, 34 Cornell Int’l L.J. 165, 183 (2001)
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European Union’s Database Directive on Database and Information Availability in the European Union,

39 Ga. L. Rev. 215, 229 (2004)

8% Neeta Thakur, Database Protection in the European Union and the United States: The European
Database Directive as an Optium Global Model? 1 I.P.Q. 100, 114-117 (2001 ) ; J.H. Reichman &

Pamela Samuelson, Intelletual Property Rights in Data?, 50 Vand. L. Rev. 51, 85-89 (1997)

o TR ] v E*?HF[ 12 (& HEY*I’T_E‘[#IFﬁﬁ il ”}H’iﬁﬁm{v] B Jﬁrw FECBEG R o

74



‘F_L
(&
lal
(-
t‘t’
&
)
=
s
Z
W
e
w
R
=
(&
(@]
>0
>
m
o
=
QD
-
o
(V)]
R0
[

”»

FRERL R ENR AR B ReE S P ap £

ook o) MFAER - EE R

Do BN NTHEE RS A Y PN T RGE
(
B

FAAREBEF S TR L - E g A gH e BT A
wHE RS A ERfr RO THRELEE EFL G T TR
Edfpt4a L3 fon®F A iR L WFOFTPEE =
FPNEATE- B AINTREEN > RFLLEX TS TR
B b #HupE Bl R g ddmr 2T kL > &L el
PH L wE ER 2

a‘;} S s

M pd FERF RO RESEE S FRE ERY FELR
ol ek N S B L S T I S - L
WEr o @ARg Rk TRERLS I TR AL IO P o N
Fl e - PR Flo g AROEPNZZHH A -

LABRHWFTREL L AL 4 - o 43 el - B Rk

Flap 4 € I oDy TR LU

FHREMNFTHREL L D HERIINF LT TR

% Stephen M. Maurer, O. Bernt Hugenholtz, Harlan J. Onsrud, Europe’s Database Experiment, 294
Science 789 (2001)

% M'Efﬁiﬂ?ﬁeﬁ% chtlonnalreiﬁjjﬁ“ ERIE 4 > A ﬂ; I R Eposs 4~ T
Alﬁf, EYUAE Pf\_ﬁﬂ EAYE JL”JL%@L ?;ggl‘eff o £L ’F’?ﬂ ”\ﬁw—ﬁﬂ”;}:’g
,g L 1Bk [ 2E) France Telecom ' - i3] E*?H’El b e R R AR I Y

R Y FAT) R TR R WA -

75



FHEXRSF 2 R2ELHOE c Bola > 234 FFHED
HEGRT ARG NRAN - AL RN T AL L H TR LD
TEY  BRLFELTHm2a ) T bldo- 23 > Fd 0
HE FHEPREFNALRAG L ESD FLpL g EefRe
Wy &4 g A+ - REORR B - AT ARG
TLi- BERE-MAAFRR? -2 HF A Fer » BPEGORE

IFHRA AR E T R 22 TR g A

i
i
T
JF
o

Bools w £ H G F e gn »ary

T,
X
.
N
~F
R
) 3\
b
= »
[y
-
8
~=i

PR AR R TRAEEFZPEA LRSS R PN
SRTF RS EE - e AP m AL E T F AN rEFERFN
ERFRLNEED' b e 2 fiiﬁ:;l*ﬁ PR e 7 28 0 TR b A ik
TR ORTLAFTHRES D edg £ ohw T R 41 B4y 0o
TR R 2 F A gk AT 2 LT IKER R A ’#U,ért
Tt Rk fea 2 iﬁ;f: 28 A _(subcontractor) - B > F 4 E
i F R AREE A EZH - BEGREDTHE R

BE S A A AR o A FRERET LB 2 ek

=

~

b
P
s}

[

B e ) & 45 R e feoee 9%
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! “Database’ means a collection, assembly or compilation, in any form or medium now or later known
or developed, of works, data or other materials, arranged in a systematic or methodical way.
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"2 (a) A database is subject to the Act if it is the'fesult'of.a.qualitatively or quantitatively substantial
investment of human, technical, financial.or other resources’in the collection, assembly, verification,
organization or presentation of the database contents, and:(i) the database is used or reused in
commerce; or (ii) the database owner intends to use or reuse the'database in commerce.

(b) A database otherwise subject to this Act shall remain subject, regardless of whether it is made
available to the public or in commercial use; the form or medium in which it is embodied; or whether
the database or any contents of the database are-intellectual creations.

(c) Except for a database made by a governmental entity, any.database otherwise subject to this Act, is
not excluded herefrom because its contents:have been obtained from a governmental entity.

(d) Computer programs are not subject to this Act, including without limitation any computer programs
used in the manufacture, production, operation or maintenance of a database. However, the contents of
a database otherwise subject to this Act remain subject, notwithstanding their direct or indirect
incorporation in a computer program or other work.

8 $4, PROHIBITED ACTS.

() No person shall, without the authorization of the database owner--

(1) extract, use or reuse all or a substantial part, qualitatively or quantitatively, of the contents of a
database subject to this Act in a manner that conflicts with the database owner's normal
exploitation of the database or adversely affects the actual or potential market for the database;

(2) engage, notwithstanding section 5(a), in the repeated or systematic extraction, use or reuse of
insubstantial parts, qualitatively or quantitatively, of the contents of a database subject to this Act
in a manner that cumulatively conflicts with the database owner's normal exploitation of the
database or adversely affects the actual or potential market for the database; or

(3) procure, direct or commission any act prohibited by subsections (i) or (ii).

(b) Acts that conflict with a normal exploitation of the database or adversely affect the actual or
potential market for the database include but are not limited to the extraction, use or reuse of all or a
substantial part of the contents of a database--

(1) in a product or service that directly or indirectly competes in any market with the database from
which it was extracted; or

(2) in a product or service that directly or indirectly competes in any market in which the database
owner has a demonstrable interest or expectation in licensing or otherwise using or reusing the
database; or

(3) ina product or service for customers who might otherwise reasonably be expected to be
customers for the database; or

(4) by or for multiple persons within an organization or entity in lieu of the authorized additional use
or reuse (by license, purchase or otherwise) of copies of the database by or for such persons.
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* §6, (a) A database becomes subject to this Act when the necessary investment has been made to
qualify its maker as such under section 2. The database shall remain subject to this Act for a period of
twenty-five years from the first of January following the date when it was first made available to the
public or the date when it was first placed in commercial use, whichever is earlier.

(b) Any change of commercial significance, qualitatively or quantitatively, to a database, including any
such change through the accumulation of successive additions, deletions, reverifications, alterations,
modifications in organization or presentation, or other modifications, shall make the resulting database
subject to this Act for its own term, as calculated under subsection (a).

> “Database owner' means the database maker or the natural or juristic person who is the database
maker's successor in interest.

® “Database maker' means the natural or juristic person making a substantial investment, qualitatively
or quantitatively, in the collection, assembly, verification, organization and/or presentation of the
contents of the database. Unless provided otherwise by contract--

(1) where two or more persons qualify as the makers of a database, they are jointly the database maker;
(2) where a database is made by employees within the scope of their employment, the employer is the
database maker; and

(3) where a database is made pursuant to special order or commission, the person who ordered or
commissioned the database is the database maker.
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7 §1201 (1) COLLECTION OF INFORMATION- The term “collection of information' means

information that has been collected and has been organized for the purpose of bringing discrete items of
information together in one place or through one source so that users may access them.

78 $1201(2) INFORMATION- The term “information' means facts, data, works of authorship, or any
other intangible material capable of being collected and organized in a systematic way.

™ ~Any person who extracts, or uses in commerce, all or a substantial part, measured either
quantitatively or qualitatively, of a collection of information gathered, organized, or maintained by
another person through the investment of substantial monetary or other resources, so as to cause harm
to the actual or potential market of that other person, or a successor in interest of that other person, for
a product or service that incorporates that collection of information and is offered or intended to be
offered for sale or otherwise in commerce by that other person, or a successor in interest of that person,
shall be liable to that person or successor in interest for the remedies set forth in section 1206.
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80 £1203. Permitted acts

“(a) INDIVIDUAL ITEMS OF INFORMATIONAND OTHER-INSUBSTANTIAL PARTS- Nothing
in this chapter shall prevent the extraction or use of an-individual item of information, or other
insubstantial part of a collection of information, in itself. An'individual item of information, including a
work of authorship, shall not itself be considered.a.substantial part of a collection of information under
section 1202. Nothing in this subsection shall permitthe repeated or systematic extraction or use of
individual items or insubstantial parts of a collection of information so as to circumvent the prohibition
contained in section 1202.

*(b) GATHERING OR USE OF INFORMATION OBTAINED THROUGH OTHER MEANS- Nothing
in this chapter shall restrict any person from independently gathering information or using information
obtained by means other than extracting it from a collection of information gathered, organized, or
maintained by another person through the investment of substantial monetary or other resources.

*(c) USE OF INFORMATION FOR VERIFICATION- Nothing in this chapter shall restrict any person
from extracting information, or from using information within any entity or organization, for the sole
purpose of verifying the accuracy of information independently gathered, organized, or maintained by
that person. Under no circumstances shall the information so extracted or used be made available to
others in a manner that harms the actual or potential market for the collection of information from
which it is extracted or used.

*(d) NONPROFIT EDUCATIONAL, SCIENTIFIC, OR RESEARCH USES- Nothing in this chapter
shall restrict any person from extracting or using information for nonprofit educational, scientific, or
research purposes in a manner that does not harm the actual or potential market for the product or
service referred to in section 1202.

“(e) NEWS REPORTING- Nothing in this chapter shall restrict any person from extracting or using
information for the sole purpose of news reporting, including news gathering, dissemination, and
comment, unless the information so extracted or used is time sensitive, has been gathered by a news
reporting entity for distribution to a particular market, and has not yet been distributed to that market,
and the extraction or use is part of a consistent pattern engaged in for the purpose of direct competition
in that market.

“(f) TRANSFER OF COPY- Nothing in this chapter shall restrict the owner of a particular lawfully
made copy of all or part of a collection of information from selling or otherwise disposing of the
possession of that copy.
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Antipiracy Act, H.R.354
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8 §1408(c), ADDITIONAL LIMITATION- No criminal or civil action shall be maintained under this
chapter for the extraction or use of all or a substantial part of a collection of information that occurs
more than 15 years after the portion of the collection that is extracted or used was first offered for sale
or otherwise in commerce, following the investment of resources that qualified that portion of the
collection for protection under this chapter. In no case shall any protection under this chapter resulting
from a substantial investment of resources in maintaining a preexisting collection prevent any use or
extraction of information from a copy of the preexisting collection after the 15 years have expired with
respect to the portion of that preexisting collection that is so used or extracted, and no liability under
this chapter shall thereafter attach to such acts of use or extraction.

8 81403 Permitted acts, §1404 Exclusions.
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8 §101(1) DATABASE- The term “database' means a collection of discrete items of information that
have been collected and organized in a single place, or in such a way as to be accessible through a
single source, through the investment of substantial monetary or other resources, for the purpose of
providing access to those discrete items of information by users of the database. However, a discrete
section of a database that contains multiple discrete items of information may also be treated as a
database.

8 $102 It is unlawful for any person, by any means or instrumentality of interstate or foreign commerce
or communications, to sell or distribute to the public a database that--

(1) is a duplicate of another database that was collected and organized by another person; and

(2) is sold or distributed in commerce in competition with that other database.

8 $101(2) DUPLICATE OF A DATABASE- A database is “a duplicate' of any other database if the
database is substantially the same as such other database, and was made by extracting information from
such other database.
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8 Statement of David O. Carson, United States House of Representatives, 2003/09/23.
http://www.copyright.gov/docs/regstat092303.html

% §2(5)(A), “database” means a collection of a large number of discrete items of information produced
for the purpose of bringing such discrete items of information together in one place or through one
source so that persons may access them.

92


http://www.copyright.gov/docs/regstat092303.html

FenT ' o H.R.3261 B TR R Y iF K o
BAE B A AGRBESFT AFEIR YL T ENA
S T P b M1 e o4

AP A s TR Y 3 M
TR L P chenF R ;5 BN

AR S Ffren FALRE 6. T AR o

AEEBE R LR b ERFRT RAHER A

%1 §3(a), (1) the database was generated, gathered, or maintained through a substantial expenditure of
financial resources or time;

(2) the unauthorized making available-in commerce.occurs in a time sensitive manner and inflicts
injury on the database or a product or service offering access to multiple databases; and

(3) the ability of other parties to free ride on the'efforts of the plaintiff would so reduce the incentive to
produce the product or service that its existence or quality would be substantially threatened.

%2 §3(a), Any person who makes available in commerceto others a quantitatively substantial part of the
information in a database generated, gathered, or maintained by another person, knowing that such
making available in commerce is without the authorization of that person (including a successor in
interest) or that person's licensee, when acting within the scope of its license, shall be liable for the
remedies.

% 84, (a) INDEPENDENTLY GENERATED OR GATHERED INFORMATION- This Act shall not
restrict any person from independently generating or gathering information obtained by means other
than extracting it from a database generated, gathered, or maintained by another person and making
that information available in commerce.

(b) ACTS OF MAKING AVAILABLE IN COMMERCE BY NONPROFIT EDUCATIONAL,
SCIENTIFIC, OR RESEARCH INSTITUTIONS- The making available in commerce of a substantial
part of a database by a nonprofit educational, scientific, and research institution, including an employee
or agent of such institution acting within the scope of such employment or agency, for nonprofit
educational, scientific, and research purposes shall not be prohibited by section 3 if the court
determines that the making available in commerce of the information in the database is reasonable
under the circumstances, taking into consideration the customary practices associated with such uses of
such database by nonprofit educational, scientific, or research institutions and other factors that the
court determines relevant.

(c) HYPERLINKING- Nothing in this Act shall restrict the act of hyperlinking of one online location
to another or the providing of a reference or pointer (including such reference or pointer in a directory
or index) to a database.

(d) NEWS REPORTING- Nothing in this Act shall restrict any person from making available in
commerce information for the primary purpose of news reporting, including news and sports gathering,
dissemination, and comment, unless the information is time sensitive and has been gathered by a news
reporting entity, and making available in commerce the information is part of a consistent pattern
engaged in for the purpose of direct competition.

% 85, (a) GOVERNMENT INFORMATION...., and (b) COMPUTER PROGRAMS....
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% 88, No civil action shall be maintained under this Act unless it is commenced within 2 years after the
cause of action arises or claim accrues.

% Dissenting Views, http://www.house.gov/judiciary_democrats/hr3261adddissenting108cong.pdf

%7 §2(a), Misappropriation Prohibited- The misappropriation of a database is an unfair method of
competition and an unfair or deceptive act or practice in commerce under section 5(a)(1) of the Federal
Trade Commission Act (15 U.S.C. 45(a)(1)).

94


http://www.house.gov/judiciary_democrats/hr3261adddissenting108cong.pdf

\‘ o
~=de
<
k2
o
A
I+
w
NS
=
5
P
'
s
d
O
L
w3
&=
>~
R
S
=
e
R
-k
=

PRAEEFREAE S E o o | °
ES A

gﬁunﬁgﬁiﬁnﬁgﬁﬁ%iﬁ\éi@%%ﬁ%
¢ /# ( Federal Trade Commission Act) % i (a)7® (1)

ERCHFEFSHTHEL PR

Ji
.
E?‘

% §2(b), For purposes of subsection (a), the term “misappropriation of a database' means that--

(1) a person (referred to in this section as the “first person’) generates or collects the information in the
database at some cost or expense;

(2) the value of the information is highly time-sensitive;

(3) another person's (referred to in this section as the “other person') use of the information constitutes
free-riding on the first person's costly efforts to generate or collect it;

(4) the other person's use of the information is in direct competition with a product or service offered
by the first person; and

(5) the ability of other parties to free-ride on the efforts of the first person would so reduce the
incentive to produce the product or service that its existence or quality would be substantially
threatened.

% 84(a), A misappropriation of a database under section 2 shall be treated as a violation of a rule
defining an unfair or deceptive act or practice prescribed under section 18(a)(1)(B) of the Federal Trade
Commission Act (15 U.S.C. 57a(a)(1)(B)).
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