FXRNE ARZEEZHERRAUNER B RZERR

F—6 ENBEARMNGER

2R EMZFF 69 M. Witmark & Sons v. Jensen % 4 B 44 3] 44 & &4
Lasercomb America, Inc. v. Reynolds % #(— L/ 0 &) ~ Atari Games Corp. V.
Nintendo of America, Inc. (— /L /u=+F)¥A & Practice Management Information
Corp. v. American Medical Association (— L /LN F)E E4H 155 & " FEHE
A RRA - f2dRNERRSERMEN T EEHER, RAIGATREXF
W ALBREHLEN TEFRER L NER  ARHEEE - HAREZ
N

BEABAKNEHBRE 258 TEEMER ) TRENERRARETH A
T ol

¥—E TEHMER . ZRBEF S (Anticompetitive conduct)

TEEMER RAE IR SR 0 AR FEM A RFAT
% (anticompetitive conduct) - B3 %AT A R AS4F 4 £ B RICR TR R
Rt TEERER L R A Ll B

PRECLAE LA R KGR S AR T AR KRB S BRI »EA "%
VEHER ) RAZZEZHNIX - ENAR S EESF TEEMER, RA
&) A FE o )40 - & Lasercomb %4 ~ Alcatel %4414 & Practice Management
M+ 0 &4 Frischmann sAR Moylan 547 L £k &m0 T8 =1
MY RERZFEEBRME T O TREHHAAL TB Y o 65 F 5 R
AR A5 B AR A R A T R 0 % M HEE A 5 (per se misuse)... 2 ¢

T BB R B EEER O RFEBATR
— B FH IR R ER A 0 TR ABEREIRRSN TR R AP AR
AN FEA R @B RGITA - L8 T EERER RA > MRS
RN EAEM 0 B AR AF B R LA T ASTEAR B o HN R F AR AR A A
FlE IR LR EmAEARA AR © fBlho C SR EFAREH SR F LM

' BUF 2 343 3% R.Kathryn Judge, Rethinking Copyright Misuse, Stanford Law Review, December

2004, at 924~935 (2004).

2 Brett Frischmann & Dan Moylan, The Evolving Common Law Doctrine of Copyright Misuse: A
Unified Theory And its Application to Software, Berkeley Technology Law Journal, Fall 2000 at
893~894 (2000).
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FIEFEAFRER NS TTRRLTFAMALABERGERN (AN
k3R ey FI BT 0 AR BPT DGRIR TR AR AL B F R B R - i AR E B F 6y
EZBH -

Rl R TERER WER O BEA TRRFITAHL F TR
HHER ST MBAMITFOEEEFOAERT - AP REBE HayE
HWmA D EEHANTARAR "RREFOME  FEZA TER, FERE
W R RIESTARREFEI R - REFT BN AHMREF G
TEAVEMER JRRQIE T AR A — R IR F VR ASTIE Z1EA 69 T A - Posner
FEEERT  WwRERIAKEHHER TRBEFITA ) WERAE TR T F
VEMEER | RA - LG HNER et R B #ERIAE -

£ B4k 2% (Sherman Act) BT % B &8 A B RIS TR R R0 2
Ml mMEBBRTEBEAER B BEA RICRRRESN - T AMEFF ek
F N BB TGRS FEE R R ATIEAE G PR 0 A8 RICH TR 0 EAT
PR RN ERAE N ZUHEAYN "TRHFITAH, » R R ARF
FEO IR ERATKRGS EEHER ) RAINER » mAFERE
3 (RErEIL) BARRFVRENTAT S EED) AL T I RERR -

B ARERABLEZTATELLERGRERRKFHAR  HE2 4L
VR BN GRRA  RRRE B TR (B AR E "TEERER W
WAL EEAN TITAHNAT e MIEERS NIRRT EARBEFHE &
FEFRR) 5 HR o RS E R FIERMENIEERA AR e RO LT H
Mo RR o Bk BHNE AT AHB AT IR £ UET A TR
TEVEMER - HMAF _RRREFAEERAEHTAEAN KAE ELTE
JERMF BRI ANER R AR F R A BE TR A - 2 EHE
WA REAC 1T B R R — R TTREME 3 o - B A ROETIRE R o R B P
BAERRNERF —EEEN W RAFREERE B EARENEHaHRAR
‘Z% o

$-F TENHER REFHEAMTELENS O FEEAEERRD EE
T BR T e 4 A 86 B R M2 b ey 4T & (Expansion of rights)

A4 TEEMER ) RATRMNESR > BIAZEHALE KL S 1EH#
SERRELFEFRTZEFHAGLE I MAE R ZFHERGAEIN -
sbAE ARk & X Ly Lasercomb %4 ~ Alcatel % 414 % Practice £45%

A % £xm@ F¥RERE Posnersk B 4 Saturday Evening Post v. Rumbleseat Press, Inc. Z 4 (816 F.
2d 1191 (7" Cir. 1987) ¥ &4 B -
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Blo RS T mAR  BRIRILAEEE S RS | T EAMER | JEEAAML -
Bk TEMER, LiBSEe TEAHBER BRAGEHER LR —
AR ) ey A" o

ZETEAMER ) RAIGER T UBEAHG AR EHN R ARE
Ve HE AP Ao s 2 R 05 JE B AT AE A2 o B A A€ A3 6h K AT M
Flo BENARGH BBy ABUFRETGF & - ¢ 24 —E R
BIRMAIANR LML BT A TS TR Z - LARARNEE » THL
A e iaat o BB KRR BAMAE BB EOZHR LMERR G RA; R
&7 e B JE4u b o

BB EM AT R SAEE M DA B R AT B~ A R ATIE R
Ao (2B THE R SbAR AT A T E R E R MR EAELY o KW o LB IE
Bk B0 A M AR E R HEA DB By &R &R R H AR A 50 B AR B 405 69 TR
S RAFRHNAAGEE NS AF - HE X EREHEE R E R %
AR AT B AR R 7T Ak & A R Bl ey R -

BRI R E SLE RH 0 R B A TR E M ER X200 E BN L
52 =T SAEE 3L — B Lh i 7 2 04 7 A% 8 3k ok T A 38 PR B 2 AR BB oL BT 6 R
Aol R FEHRARBRTREAEAGGE nHRFERamOBE
Who AT AT EE) 0 BN ETRAEFIBE TR EFRER T RFAREN S
PR EERRE  ERARREEIXEAETR - T THEEKR T REFTA
ERFHE BRI -

AR REBULHE T AR R BRI A AT TREFATA, HER
B BT AEE ML TR SFURAAGEANR G o LR KRR - LiE
7 R PR 2B AR A AN AR 3 AR BT &85 A I AEAT R o JRBPAEAF T
SRATAZBIXMAZYRA LR TERRRLARFHA SRR - 2%
Nimmer 2% : #HERLHEFT E TR BT R RIR » BAKZBRYT
WG FEARALEHANNERRRA  EREVER G TUAME 4 - 0 F
VEAE AR Hub Mo ey AR R P L BB E T RB & > 2 HNH b
AZH AR FI TR A PBE > AR BRI ME - ZEHATIREES
B RAE B ARBIEAFIZAE AR RARARIZNE - Hb o bR T

* See Robin Cooper Feldman, Defensive Leveraging in Antitrust, Georgetown Law Journal, 87, at
2079~2080 (1999) (describing the way "[t]he Chicago school blasted the assumptions implicit in the
traditional analysis of leverage behavior" while introducing the concept of defensive leveraging to
illustrate why such behavior may still pose threats to competition).

> Raymond T. Nimmer, The Uniform Computer Information Transactions Act and Electronic
Commerce: Licensing in the Contemporary Information Economic, 8 Washington University Journal
of Law and Policy, at 150 (2002).
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THEMHER L BRI E R AR AR AR SR B A G 8 8 R b
Wk o

WREILFEE £ 09 F B EE - T TUREIRREMSIEA AL B
ik B3R e B JEE BRI FI BT R L E BikIR
BIRES - FE L BEBRMEFETY KR TFORRTIEEUREEEMS
BRI EAE - Bt F E 4 ARE A S AL R RIS ERLIE
B EF o AR AER R S B IR E M AL T AR A 0T F) BT 69 4T
BEURRG  wREERERN  EEERSERETE  SLLZFEHER
BIAZ S o AT LA BLAE ATIR » 78 A& AT AT o

$=7 "ENFMERL R—BEFHEMR (Abuse of process)

TEVEMER B —HETRME R AP LREEFRAR Posner & E
4 Assessment Technologies of Wisconsin, L.L.C. v. WIREdata, Inc. %4 ¥ 4
R B AT OB LA RO RETRR AR " FERER ) 0 2
RME S T #2569 A (abuse of process)., ° MFFE TRFER | 0 1445
BRI R EF AL F R IR T AT H T % F AR E AR B

Posner /A B4R E — BT AL LT HEL T HSEERRA, 2R
ZVE ARG E T T RedF B A2 M TrRe R/ R AR # -
WP & H AR 6982 TR EFHENRE - RIABRNER > WAZEN
HMABEAEZHGRMR T20H - TV OETIRH LR AL Z RO
B REEHZRERFREMF BT ELEF T - Aok b T EFHE
RoMERT > "EHHER, B TUEZHRABE FREEHEE > ML
AR HBE R B A E LA A R 0 R —BRE2H (safe
harbor) B9 zh#E °

7 oh o RAE Posner i&E )RR AR T RFOVER L R EE RN E A
AFREEREOE » 545 ZFH AR B IRRAAM A 69 50 m4E A Fan
EBR R BRT R R o

o R LRE TAIEER | BB RR A XBEA ML R ST UR
B RATCLTERMENRENHN  BIAZHHMABR ZEMWYITE 4

% See supra note, at 927.

7350 F. 3d. 640 (7™ Cir. 2003)

8 LM £ E% 4 (English-Chinese Dictionary of Anglo-American Law) * — & » 7:4& H pR Ak » F
x> B9°2003F58 5 o

? William F. Patry & Richard A. Posner, Fair Use and Statutory Reform in the Wake of Eldred, 30
California Law Review, at 1658 (2004).
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BIAFRERGAREESE "HBERF L R TRIEF L IR o s AR
HERXT "ZEMER,, > FTE8EANATE "EARLEARS  EXTH
TEEMER AAERA LBETRABR MBS TEEHEAETHE
MEEEBTTEHAGTANFTENERERGE R  FE—F LR &
W R R A BN E AR AP SR IR AT A o BN R B LB A A F S0
FRH R AR

{o X SRR H R EREE AR > THEA A B R - BALAER
MR E AR T 0 RE R A Posner 5B FATIEE A A EH)  AEI5H
WHEATY T EEHER BB TSR RO emAe—" 43
ERRA L AM I EERZER ERXFRLFIEHGERLERF
o WMIERTREEBLATERNEER T " Z2EHER L AR R A
FRARZ T FHE bbb WwRAFRRAEET AR "RFGER ) B
BIRABRFRMATAHORERR > RETREB & A £ F —HHRR " RFIT
B BREERMR - BHALEMS TAHEER BT MEREeRAMA
R B IE BN AR R G IRIUT > BRI AR E THER A -

AR TAEFER,) RS AEA LGRS B (RHE) £AE6FE
RehEld W XETTUEAREE R L ROER wETR LK
RN EM T o ERA A8 F A PR Z A A A B 24 A TR i A A
tEFEHAEZ BN

¥wip "TEMEHRER RFFHEATERAGTAEREEREY TR
&35 % % 4t (Principled guideline)

A CRRIMEAS F A R T TEEHER ) - 1388 F A AK
Blig A ZEHALE 0 - fobiBfR b 4o B B 15 AARBEFH B R P AT
EEATEE Y B D S S VN

BRL k@A EERmAeRE " 2FHER, F4F F—2H
BAl & BRI RO T XAARE - FEL WEZEATATHTEE =
T B AATIE LA B EEA B RRBEEAR T A S E R
Mz 2 947 % (Expansion of rights) | &8 &A% & B0 » £ R IR AL 8
BB > FRETRALEH RE M B EAA e FIk - EXHERT @ %3
DY EEATIER ZHEMER  » TFAHLAFHRAEBRBAR
3t HRRS EARMEAPTE T EAFMER ) AT Ao THEOEANME B AR o sboh 0 s
ERATH " Z2HEER  ZREREARS  LAFRURABLLELAF T3
VEHER | URATRAENBRBAR TR KERE - ZRIEARETRES
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HETHALAAED  TAEA—EMAHEEGRA] - BAIE 0 TR Y
JoF| R AL o 3t B A BIME A ATE ST R T B ER | AR E B
EE R e

BRI TERER R ESE P — AR BAR—EA REFLY
TG AR A e ey dEs T 4 Bl ERBARRICRITERAI TR T EFHE
A X — g - RAT YRGB ERUREEDL TEEMHER, 2
AR EIRE BAZ . TR AEmEAERFA L (idea/expression distinction)
B4 Lasercomb £ R Alcatel €4 +eyd o B8 o m T A53FEH
BRIl R Posner kB FFIRIGIREN £ -

RN EHERE  ANERA SR RASEHTY TERAR
REERHRA L ETAEEARA  HARANERELE B EEHRT
MebEsk : TEHHEER,, ABZRENL BRLAERE —SEENE
o Bt REEMAEMERGH TERBEZESRA, HRR > F
Pk A TAIEEA REHHGLE - B AER TEEHEER, o

B KRR - BV AL sl ay> | (cease-and desist letters) f#
BEFEHEN TR B ERTALALSIRGE R L EEHWNITE - mMERNE
HRELFOUEHRR  IRAMAEEZE? FE L REBOHEHB T Iz
FWEFRBTRANME RGN E AR TEEMER | 9T K AFIE - wRE
B UEEMRER ) RAGGFE EEBUROMET kB EERHAEREL
MEAMRE - B HN RO ERSS T AEER R, 22
HALREETR LB AREFGERN  wWEEARATRE LS AR T K —EERH
R BERATARRILS S MBI AR E R AR THEMMER ) o B
HN AT TAEER | 9T A 0 E BEAE R YRR ETE
F—RAZHATROE/AELELHPERTHTRENEZM -

ek TR T4 Ty TEEMER L  KEHTREA L
EIE o R BMEMAF A LSS REE TAEER  Flhe o BB FLIRE
ZVHALRDAERBZERAAN » RABSHEREEH A HF] LR H T
B AR RS o SbBE o AR FH T AR kIR R — R A R R EAEHA
AT AR T EEER | — Bl BN T EAERER  RAIA AR
M B Rk TEEMER | e ERFE R AL > BIEFF AR L E
AT CAHERER - M B8 EE TR B MR 22 -

HnrdeyFEpmzs 0 T EAFRER L RAINERN S BRENRESH

1 See supra note, at 931.
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TAFR EE mAEA T FAEEER ) RAAESBIGEESR N E
EHAM T » BEZTHRAAG BT IO EREREGESET L - wiFE
Ve ANGREN SO EHZEIANRGHAITA » M B30 L5 & T i
R FEMAGHEF AR HZHEAT AR A 0 Al b fE & o 6 38 24T
By JEAG R By 7 BTk AT AR AR A o sbBF » ZAEH AK R € B bR IRIE @ UK
(BIEBRASLEN) o RAA TEEHER RAMIBMAE  EHFHARE B
REER(EER)EEAFEN TR - FERATURELEZFLRANTLE
SR L EHHNBLEOBE T USFREZ R -

Posner A BFiiR18e) "TRAEAMER , c  AEMEmpH o BEEEATH
BB WERETHAM AR £ T RAMIEE TS, 9B XT 0 A
A "HRHEF, (overstating) 9T A AR T FEMRER , X BLAMEAT
FEME o Bk ZHRAREAHR IR LA EARLBENER » M BT UE
BACAT YA FF R LR AR R N EAE o NPT 2 3 8 B R 7T 2L
ok RIEED] Posner EEATHE TRABRE, -

$RE "ENMER I REZREAURGERNELE —BEE FHARERA
* iz A hegx X474 A (Limits on First Amendment Protection)

CTEEMER ) AREERE BRIEZTFHEAARICATHELAEZAS
B H RATIE EMEA] (2 b E R R FTTEMPTA BA WY S HB B ERTUMAA -

FHMEAET ERR T EFEAN RO HEF o B F AER X 2 4F
HANTEFEHEOTR - §XERT ZHFHAMF G BEIT  BERH1E
AEEmABM R EA D (Bldo  REEFEHARET  wABKENKY
L PR EA EEMHEE 0 RAEGEA EEMHTRY) - mLEEHN T
WA B RA o RENEERE MR -

A TRAMEAREE BT XTERLMEA, HWERT  £FRERAE
Religious Technology Center v. Lerma £ 4" R & 4 # - 3% % Lerma #%
J& 4 Church of Scientology #F 49 Z/FH N SRk AM A L BmA R LS4
WMFRIFMAT AR ERIE - W ERAE  LHEEHA PHRECHERENES
EFHMZRE LAV RGEFPREEE TAEER ) UA TEEHEER
BIBLEE o ST EH 0 AIRBA C FEMLAUIE TRAMEAKZEA BN S
KATHE HAE A PR TRE BT R A H b R ZFH R B ey A £ BUR ™ Rk
PR Ty ok dohb R T EAEHEER L o TEFMER, B REEHRR
TP ESFEREARRE > B T EEMER KBRS HEHHEMAE o

111996 U.S. Dist. Lexis 15454 (E.D. Va. 1996)
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KRB R TEMER R E  ZEHEAERE R EEHRERE
TEMIRELEFHER TR OB AR MER " ZFHRER ) $35 -

BEARAT ERiLE S E > mRBAEER B AT E AR ATE P 69 E B
K@%k o 2 0 f£ Practice Management %4+ —FE T Ae 6y s - sbAE AR
Bk B AT £ B RBUEM AR PR R — 87 ARIE R IR H t R R AR 48 B & 4
PR KR AT AR T EEMER ) RA 2L A TIRESEHE
FRREBLEY AR - 2k ZRAERFRAAAABE LD CENBRBEA
DB ENHE A TR BERMER T Ly BAR -

WA AR — AR YR 0 £ B RIRTRAME — BB A R AE B # ey AR
B BARMERENMEARAM? ELE B EERARZTE wfTayk
H 0 AR HEAAFTRARER ? R0 F RARA - Al e ReBE Y
EIRTFIEREAARBRAEZIE - AR AE ERERROBAURR L
ST A At AP 6945 T 4t o WM A AT AT 0 B REFER e F R LB IE B £
B Bh A1 5] i L Ay AT T

B — AR K HEANAR AR RBE AR S 0 EE 0 A RREREE
1B 3 % BLA SR AT RIR R e BoS B A AR B AR A S iR
W AF IR HRAL o FIEH PR B E Sy A > BN Rk
Py Ehpi e o B B ATSLR AR F KAKXS B ERATHER

Fo8 EBkLTEARER ., HFE X

3 TEAERER ) RAGHE Tk AREGEUREE G LARK
TS AT IAET A -

F—R o TRIBWHE AR TEEHEER B (Anti-trust
based Copyright)

FHASEOERIERER TEFHER, BN ERL > 222 AN
ZHCARERARFENRA - F o FARE FIFREAREF A AR A
(arule of reason) =3 "BR | FRAARGEF M E - L T REF4iT4 ., &
FTH TEAEMER ) PPAIREULAE T A RFeR TR B A | e BT K o

SLHBTFE T N FAL—esPm A AL F M AF G TER ) RAASH

12 See Ralph D. Clifford, Simultaneous Copyright and Trade Secret Claims: Can the Copyright Misuse
Defense Prevent Constitutional Doublethink?, 104 Dickinson Law Review, at 256 (2000).

- 158 -



FegdE e ldo 2 B EiRE EIRVERR A Posner kB G RIRIG—FEA A FE

RAIG I EHNER A ERETRA - AT RFELAERROEEHER |

(Anti-trust based Copyright) $a/ £ BBiTe9 T A ER "R AEATH L

WRGT R - RFLERKSEREG FATEIL L LRA - 45 20 7EE) RAT

B UER BN TEAMER , B9 R (per se patent misuse) ° f T 7] = Fx
432 B A (arule of reason) i@ %@ A A H AL GG KN

— N HRBI AT AT B EAE (patent claim) Fridk BT A R A4 A1
F) 2

N B BB EESR TR RBN TEARAEE (perselega)Z AT A ? 4w
REFZATE  MER LM - AT E BUR A ILET A RFIRF 2

B oM RIRB ANy BRERLAF B RITANLE R
TARRFAR  BRFHRFRR > RATHES T FRFR (net
competitive effect) °

% txi@ b3kl SaturdaysEvening Post £4F' » HARE FIRER
4& United Telephone £ W 5 3 BCRAfLE Sty F ik ¢

WA TAERAL oA ARFER D AIRMARE AR T RERE (1)
WEMAMABEMS  HNRFHERAE®Y 0 BARFIAGMART I
BFE THGAE, TE S (QBBFEMEMATBIFHIEM TGN EMRA
M) RRQ)VHEMAEHAAREBRAXFROF EARAeMes 0 &
Ao BEA T HLHON FRPALO FRCEBERFF—EEEEHN
WHTPHBR TAREFEBEMEARAESABENER MERXRSERA
Broadcast Music, Inc. v. CBS &4+ 2 # Ll E R - A mikliiw R LFE

B OAEN T 1988 A T EAEBR R AR ARRATEAES 271 4R()BMREBS
U.S.C.271(d) (5) ;" (d) BEEAE > T EEZFHHELNT  AFRITEFZELTEZEA
WA FFBEHTIEREF 2—mE LT EMEZME - R/ FHRZER R EZ
AR © .. % (5) MwEAREZ G RERE LA CEZHNASGELZHNR - RERBERRE
SIS E R R G 2 RAHALZAMAERT S ER THSGEAL £ FAERR - 5 (RX&
TF : (d) No patent owner otherwise entitled to relief for infringement or contributory infringement of a
patent shall be denied relief or deemed guilty of misuse or illegal extension of the patent right by
reason of his having done one or more of the following:...(d) No patent owner otherwise entitled to
relief for infringement or contributory infringement of a patent shall be denied relief or deemed guilty
of misuse or illegal extension of the patent right by reason of his having done one or more of the
following:...or (5) conditioned the license of any rights to the patent or the sale of the patented product
on the acquisition of a license to rights in another patent or purchase of a separate product, unless, in
view of the circumstances, the patent owner has market power in the relevant market for the patent or
patented product on which the license or sale is conditioned. 87 ki f& X 7T 40 » &g 7 & B Z 4 7k 69 BA
XHRE - ABUAIRBATER TEAMER, RALLBARSRE R THHANE, R4

14 Saturday Evening Post Co. v. Rumbleseat Press, Inc., 816 F.2d 1191, 1199-1200 (7th Cir. 1987).

'3 United Telephone Co. of Missouri v. Johnson Publishing Co., Inc. see 855 F.2d 604 (8th Cir. 1988)
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REEE — T LBRTEE—FHM TR RREBGEFHE -

AR F B X5 IR T AR T EEHER AT RRFEREALA
PRR W45 3 5 BN TEHER L M o RIS AL A At
THHBRA L M H R RIRE L BN B~ EEER T S A
AFE O SLE F AR o R LAHMNMEMEA RF LRGN TRITS
A SARET o EAiR IR E 6 BAEEF BIARAKYE o 3 B R A ETR A SN Ao sA
Rt o o RMIRATEROHRA > B eEF TAERA, ¥m "TEREE R
Al » SR AkIRA R REERE > B TREBE L EF RAARARFE -

B A ToaxsR, AR TEAERER, HEry X (Public
Policy-Based Copyright)

B AL EREE® TEFZF ) st (clean hands) B9 K H AR H AR
# TELE MRAIZhAE ,  (scope limitation function) + ¥ T EAEAEE A din 0
W R LA S A&y o sbAE LR LR AR N AT A REN
EEORE o PR ER T EEADE R RIIUET cJL R AR R HIBP L F mikig
L riEMR Lasercomb 4 bdgpifE + L FER 693 A 0 BALAZH D
P AEAHEFERRIECRITNEZITA - FIRRERZENAIERG T EA
BERRICRIEZRE (Bl T HaeE "THHE ) mAZEHR
EWAIR AR ZZ A AR T ERZBOAFI G TR - ... F3F -

B E AR SR RIS A RE B 6 kTR 0 A B EAR AT AL
T T RAFMER ) B BWRBREF M ORMRRER 0 BRTEER
PR ey T A TRAGIRET , R BEHIBEK -

UEB T RN - Hn R R T 4B KR ey & B Bk
Mokl F R A © Fwiki@ E3RAR A Lasercomb 4~ & Aig
3Rk 4 Practice Management Information Corp. v. American Medical Ass'n
(1996 %) £ # 7 R % @ EFERY Alcatel USA, Inc. v. DGI
Technologies, Inc (19994F) % #'* o sbfEF 7 7 K P bl T Z 454 AT E
A FHEEAGERRINEEAR T ORANLERRZIINITA
(Expansion of rights) ; T &y " ZA/EMER |, & &AM -

# Lasercomb FAF 9 » M A (Bp FAFHA) RAFIALAAH A SR

1® See supra note 2, at p.899.
' Practice Mgmt. Info. Corp. v. Am. Med. Ass'n, see 121 F.3d 516 (9th Cir. 1997).
'8 Alcatel USA, Inc. v. DGI Techs., Inc., see 166 F.3d 772 (5th Cir. 1999).
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B AROREMGREMREY T RE BRERAIREY TBRE, -
F& Practice Management %78 A Fa169 KL » 324 A (BF ZAEHA) FR$I#%
FMEATRATAE L A 55 0 MALE 3R 30 B PR TR VR A 69 36 B Ak ik % 1
R o &% fEAlcatel R4F ¥ o AR AR RBIAIZA AE R EIMAKRLE
VEHAR AR AR EA R FH AL B AR EEHER -

ER=ZAAEB T 0 ZAFMEE R — T R IR A A BT
FHEE MBARABMREAIRTEEER T ARG 9B - Mt
FEHET T R AREBE AN - SobiE TEMER, RAEAR A LK THER
o M- ER AL LR HFEBATH TER G&%) L RA £
K AR LA BA 2R FI BT e AR AR 2. KRR AR R R LAY - A
P REARE o Wk TEAMER ) RA— M ZR—EP @B AR
KT b 0 M B SAE R BT AL BT R TE AR (GER), RAEANTE
HREGEET > AR TAERRA ) o4l AN e £ 4 AR B 5 X F A

~ X
w3 e

UAEHREEHROZERERB L CEFTRERF LT THER
Al ) ¥ ARERF IR ELAEIEARENRFOTE  MAAAHE
PRAEERENAER > RTFERALIRIAEE Py o BT T EE
WER ) RRAEEA R EE P he REAE - BiBpmiRA T F R IR
B R A T REHERR — e AR e ARl A B R MA BHTA -

$=R UTHEAEBRERICME, ARdtey "TEARER, HETF X
(Bring Public Policy and Anti-trust Together)

K5 HOETREN F BRI ER > AR THEZF LA THE
RAFIHAE , IBEFARE - KM N EMAHONRE £ F42F B TXK
AALEHEGER UK AEBEREREFLEEM - M IEA
RETHRAE - SREFOBE - BALEFEHAGNLERE  ETHA—
FERLHNE o A TEBERE, M RA REREIARE CAENENAHE
B91R% - Bk LR HET EBEARAZAN "ITARTER N LR RAR
FHEMHE L BERL TRANHA SO ERALTRBE LY S
PAME R T TEaAeRAy 4 e

AR B9 ARXLIBERAREEN » BAETLENRETRREFF
B BHBHNANEH R F @ty ot - KmibiEA ML e R A - 1T
BIETR R AL F OB EFE G LB THERA L o - TRBRIRAT A e bE

1 See supra note2, at p.901.
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THRGEN L RTARBEEARTHEANOFELTAHA 2 RAL R
B AT A 0 AR R AAT 2

A TARBURRG | I I AR ERE PN THERA &
$—EFH - mARTER EAEROGHER - FHLE > Lasercomb £ UK
Practice Management £ -F# AR F % o M F Wi F ARG EIREATRAR
KREATHE PR - B —F @ $ AR\ FIRARAIAE Alcatel £4 ¥ -
538 DSC a947 A#7 DGL s ayhe 1 £ A RFIGER - 24 BZAK
WIARMHAF B RAAGR T BN RAED,, 9BE - Bk MR
NEBCR A TR REAEAT T AR A A RS R B B M
BN TER GER)) RA| - ARERIE RAMERE T EEIZEGITAR
JEH UG RER  (per se misuse) * SR Z FAIMIIE T AR T @EFH @ E 5
LGP o

ferkarigek TERRRA L B EEAR > B BURREARE LA
PRt RRIE THBERATAREARBRFOITA ) BRELNRFERAG T
KETHE - R > HEH EBREs kR T RESRE—f TE4&
RAI—AEFH £ ZERERE TR GCTREH ARG AAETORANRAZE T
— @R 0 R EIRA R M R AR AR A [Re $6 B LAIFfT o ) 2 6 R B
TWAESEEARNTEERB AR IR -

B TAEBRERaGEEEER SR T ERER, RAR . ERAIE
—NIRGBEHHERABRALANRIGFE T % BHRNE—REARAMER
HHh—EHF AR - — T TEEHMER, B TEAEER, FEFE
B RYA— Do RER TER L RASH I A mEAGI 5 ARIE
T IR A oA Ar FIET o sLAERIET O X 691 B 0 BRI AF F R AR SRR E
BRBETFTUHBRE T BTH# €4 CBER) 4 RAIARL  # % E4F
WABBIER " FFRER ) MAF LR LA AN G@F B A B a4T
B2 R o

B FEVEMER L RAMIEE
FHBERRALLRANLEHEREUR  HERAEZV AT =4
AE T — N L& ey h4E (corrective function) ; = ~ 2 A8y s 48 (coordination

function) * AR =~ [y 3 (FAF) 893 4E (safeguard function) © 3k 5 ifi4e F 20 o

B —318 #EHshsE (Corrective Function)

2% See supra note2, at p.p.872~878.
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FReg T EARMEER o) T E e AT —RRVEEE SRR ~ Lk
BRE AR EEHEN=FHL B EARRZ R " ZEHER, RAIEA
AL ERRERRYHAE -

R i ZACE) ST — AR RT B R A R AR 69 R A m SA B
BT o MET ARFEME RPN ERT - of L 2BEFERARE » BT LxH
ZRE  ARAGEENFAE T EEMER ) RAANFUESA—HITE
BEAEERIE S BHEEXFHEES IR F MM EEREITaREZ
B o SbAEEH AN TR L A AR -

BpmE - EREHREE A TTE/EM  (copyrightable) #93% A2 L 0 P &k
SREAEM R B RO B  RREEMEM T RE e E AN
BEHRAZBRE GO AFEE o EHE - GETRARBEST 22X L£TH
BgE P > RS (source code) AR B ##5 (object code) B k4mib o 5%
oo BRGEAE BB HEFEEME IR B e ORBPR T E1E A — 2
Rl B8 HEAe AR - A SR AR e @ UL R 9 RAB) R BB - Bk
FESLE T T B AR A R AL R AR AR FAF A RS L IR e R R 0 3 B AR
N TAF A B R N TR K -

®=1E WHEELHs (Coordination'Function )

TEARMER RRAITH THAESHEL  FHREEEMAEMKE
UBBFEQLG A - A8 " EEHER L RAGWA - T DTk E 154
o BABEARBF A A = B A A E e BMR o BN AT TS
ey o TEFMRER L RAELD FE AR R RERERZR

ZMERRANE "HALSSHE ERP > EREARANEEE—
SRR TN RRBEMG K EPEBTATRAKTHBEE AR
ANE—RERAGNEE L AERARAAARSGFIA MARTHE
A B A ER e 2 -

BpIRR £ TRAHERRA HHEEZN  BEFEREAGER
EROCEBHEFERRBF ARG TURAN - At LB RER
FooORBAER O FRANLEE S THAHEERELE  BRRANUEFE
FAMARBRERG "HE o KipG ZAE AR > T AN KR
FoRARBRA EFEANGTH -2 THRE "EAMER, R (RE®
FEMRA) £ERMBER L P IRALT AR E B - KM ERRER
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Bl AR B AL BUR LR BAR -

A TEEHER, RAIL > ARBER BRI ARRF LR AR
A T HE e EAEEAR B LR ZE — 4 - &AL "TEHHER, &
Al A TEHER, R FRRANEFERATHERY  LARFX
FE R B R SR AT R AR B sb—F
BREFHBRAE > HRATIERFRBRANER > BT T4 G
M A—ik % (cost-benefit) | 47X # (trade-off)™ - N £ B EiE M B ot
EHMZRAE  UREEBRRBRTHAGNERETR  BREHLEBREZE
TAEGRILIEFRE o AT 0 B 8RB e B AR TR TR L IR £ @ HHE A P
o AR RER B A EE R R Z R ETHA - SLEBEBAE TR
BoRAA LR wiAfE  LERBE T EEHRER, RANERM® -

¥ =18 mr#zhse (Safeguard Function)

Rty o kT A R R P R TP e T4 (balancer of
equities) B - BAAE T ATy T pakslife. o Ao RATATHL - BA R ARG R
AR EFRET ARF S OMES—NERSde A AR T (unclean hands)
5 R AR R AT RUR -

"THAER RIS BT E ST FAR R E I KIRTR
xRS (internal) R &R R T 0 R & % 8 H b 0k 4 R ok EF
(external) #9fEr R % » 254ELRE CEEFIZMBY) ~EF B84 o

BplmE o ZHEEALZBREGREFBENBEN  BILBKRLZEH4
HOEE - TR ARER ZEM BN SRR E ) AT AR T4
HAREASRICEITENEREF > MR R FE LA R
o oSbBr TEEMER ) RAIGTIN 0 A B AR o

$mE &

zx "TEEMER, RAGR  BAENETREAEZFH#EEIA
G R B e ERTE o H2 0 B SUAFe EAEAE R N BAE R F 0k
KRB  REEREFEHEZREAROBET I LB E £ S - (D
B A A My #2382 (creative transfer) ; (2) 123 T B8 | S R¥a) T34 A
(unlimited reuse of idea) * LA B k%43 89 %k i (unprotected expression) ; it

2! See supra 2, at p. 876.
2 Brett Frischmann, Innovation and Institutions: Rethinking the Economics of U.S. Science and
Technology Policy, winter 2000 Vermont Law Review, at 395 (2000).
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BRI RBEHE T B ENFoRF -
Pwti TEAHEBER L RR B A ATEES KA

TEAEREER ) RAEAR Ll a9 28T B0 0 N E I
Mk he AR TRF] - 45 T EEMER  RAESE ERE T EAMHE
A REDEF KB A ERAEHAT - Bt T EEMER, RAIRTEE
FEAREL I E—RGBR e BA AL BAAEH LT ®E
B T 7] = A8 R A 4 44 14 LA B AR B

$—F TEEHERERR L FEMGRS (Institutional Competence)

SR AR AR AL BT % 6 B © 675U R 1 5 20
S EZFHME  URMTHAGERGEA ? L F —EEERE > RLL&
W BRI RIRA AN F A BULAEERL - HEAR
MIAGEEBRAREL T BN EELAOEE 0 BbA E 2B EER
AL DA NS B e R T — B g R s TR
BRI KR 3240 B

fERERF A RANROE EZLE T Lo 3k f b ey s
RAEBBIMELR BAER - 8 Wik T EHER , TURASTRLAITR
Weh L Rt EAREERCRALAIICZA - T EEEER S RAIR
54 AR B R A P HGEA

RIRAEM AL FZFHIL L BRE YA E  FRER G ILEZ AT B
By EEGEREARMRARARLATAR OB RO E - - £
BARAEZERZOACARBEERR  RIERGAHHAEMNBRER » KRR
BEAERARIL AW KR A MR B RARIFET R -

$-1R TENEMER_ ARG HEAL (The Persistence of
Uncertainty) ?

TEHMER, RRAMA —BEARMZRER > R THEERERR — 4
CAEHEBERIFDT RARE —EHE - PP R AKRREFZ o
Pleg /R B d "TERERRA L 0 AMAIRIEE X H 7 (case-by-case) R

3 Peter Jaszi, Goodbye to All That--A Reluctant (and Perhaps Premature) Adieu to a
Constitutionally-Grounded Discourse of Public Interest in Copyright Law, 29 Vanderbilt Journal of
Transnational Law, at 611 (1996).
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FEHARAEMFELFE—CHEZM - AN "TAEERRA, 0 TEEHE
Ao BRAIGERRETES - aNBAT T EERER, RAMEREMLZ AL
WEREG— YA B SN ERETIRLEEER ZEHOATHE
B TR+ AR - EEREH LN G A RE  RXE B RG M a %
3 #]k (declaratory judgment) Rak " EEMER | RAEE —R TR Ea) AL
(Bpaisted e ) @ 1223 kA id o™

AR TEAEMER, RAMMEFMHOGSBRTIERS P L K ZHER
B R A BN EEE AR KM ATET A E L TR R - T34
HER ) RAFES  REEEMHROTEREL TIREZ AL EHEE
Fl B0 TR TRIEZESEYAREE DA - sbot - TEFHE
A RA—RFEEHAGITE AR " AEERRA ) —R BRI AL
A TERMER ) RAMGETEEFIREERA EXE P M
a7 e

F=R "ENMER BEMEHEEROETER?

"EHER, RAGAEY —HRHBE A FREELRELE —HE
ZOBEBRET AR THNEFHEBRMEBOBGAIT R - §ERBAR
Hb ZHEMEURTHE S8y - TR -~ B¢ & sGER O ITE R R EEH AR
2 HE  plhe r EFRRERE LI FH T T BT SR
(Digital Millennium Copyright Acts 34 T 4% DMCA) ° & b 2454 AL &
REEZGE S RA RA TEHEERRA ) QRATHEAGRRAS » ££
Bl &i@i DMCA 1 %4558 - fldo @ AREMIFER S ZRE E3RER
& Alcatel Z4Fe4#):2 4545 DMCA 8934k , » B A#3PH3 % : DMCA
PR TR TR FEARF M AEEZEPHER (dea) s 5
(concept) ~ #2 & (procedures) M R i@#2 (processes) ; ° o

R A DMCA A EREHM L8 4 b - 2 H 4% DMCA
BEZEMENGIEBUARMBGRR  BFEHERALRNAFLA ¥
L B ERZREBHRER T — B  &ht "EHRRLRZEENR

2% Online Policy Group v. Diebold, Inc., No. C-03-04913 JF, 2004 WL 2203382 (N.D. Cal Sept. 30,
2004) % % 4 o 3 %48 B (http://www.eff.org/legal/ISP_liability/OPG_v_Diebold/First Amended
Complaint.pdf) - FF k » 3% £ A#E T A A4 & Dieboldri /& £ -Online Policy Group k3 7 ¥ &
R LR BB 0 BT AR E R L899 o ("Defendants engaged in the misuse of
their copyrights[including in the cease-and-desist letters]...by claiming that publication of the e-mail
archive [by defendants]...constituted copyright infringement when they knew it did not.").

% Eric Douma, Fair Use and Misuse: Two Guards at the Intersection of Copyrights and Trade Secret
Rights Held in Software and Firmware, 42 IDEA: The Journal of Law and Technology, at 86 (2002).

26 Theodore Dorenkamp, Copyright Misuse or a Right to Compete? A Critique of Alcatel USA v. DGI
Technologies, winter 2001 Texas Intellectual Property Law Journal, at 269~270 (2001).
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Al A TAEMERRA L HEB A FEREARE 0 mMAR ST RHEN
o F XA TPURGE - sREFREAEIR N "ERARE SR
Al ~ TAEMERRRA, #&00 > BeaELOBENA M wibil - K
Wﬁ&lmmA?’%Eﬂ@ﬁ*%%ﬁ%”ﬁ%kTul%i%xﬁiﬁ
UE B R LR T EE AR SR FRE > A HEBEARERR

B g S ameymy - BB I keg” -

FRf ARk LEEFHEEBERGEERR

EXBRH ARG TR TEEAER R R AR T 5
EEE

— %’% BEREAZ MO E LR BER EEE B RRH -
RETR N THREE N TRE %?%

$

SN AERHBARRBRTOE TRBEFIER RATRAE TEEHEALR
HBR ) ZAEER o Bl

(=) ZREMBE I ST AT LT RS SR 5 B 45

HARFE ©

(=) ZRE LTIl K F 2R T2 (Reversing
Engineering)

(=) ZREBREAIZEBT TR FE R F M ER R 2 ot o

(W) ZRERERBE A %‘#ﬁ?ﬂ%é(expressuon)zm 75 e
= Bk
W BRI T RFE

Mot 0 FBEA EHN TEERER, RAGKESRR  £HH
ZhlFEERRGET > IRBP - f1E B AR " EEHER o R
HrHAm T o FA— B R ILE 0 R E EEM ARL BIARIFRME
fo7 By R -

AR E B R T etan BHAT =R :

?7 See supra note 1, at 937.

% Aaron Xavier Fellneth, Copyright Misuse And The Limits Of The Intellectual Property Monopoly,
Fall 1998 Journal of Intellectual Property Law, at 24 (1998); Nimmer, Nimmer on Copyright, §
13.09(A)(3)(a)~(d), at 13-300~13-307.
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— N FER K0 B #E—15) 4w : Lasercomb Z 4+ - Practicement Z {4+ %

WHEHORETRAB AT ERE A AM  LEAEERkwR T3
MR BOIZ AR - G B AR S EVEHE R AT A5 A E(Bp
A ERAVFRE TEEER ) LB AR RILIIRHE 2 E AR
BZFR BRMIEREALTERXABELIEAM &2 2FHER
RAIFRESE » G REA B AR ZEMEM A ZBR BAR » SRR
ARTGHEVHAERZEHZITAZHBESRY

= ~ Napster & 48 R4

M2 TEEMER M ER i Bl R A ERREY g T2
YRR ) R A RBLFHE R AR R - BN E B A AN T %
EHER B RTUA—EFE - AXRA  WHEABTREEL —HR
frtedo RZEFHBAR FNERATAFLATCAREE - SR EFHA
— B BT A I 8B T -

= £ B % #Kathryn Judge i/ 4 £ 2 R, #°

28 % b F 360 52 25 5 KathrynrJudge 8 2 #k bb 3% 5 JE 3R IR 3T B 64 &
ko JREP C EEFAEMERIARN AR BFERE AR ZFR K
o FAEH AR TR R FR T ORBLEZERTAY A ILERTA
% BFRBBZ AN B TR ARBZERAFILZERERTA
RABREMME AR R ETREZEL

% In re Napster, Inc. Copyright Litig., 191 F. Supp. 2d 1087, 1108 (N.D. Cal. 2002)
3% See supra note 1, at 950.
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