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ABSTRACT

Safety, efficiency and Fairness are all goals in transactions to build market
order. However, it is no easy to concern and balance the safety, efficiency and
fairness at the same time in real transaction, especially in “Related Party
Transactions”. The transaction between related parties shall of course reach the
best balance of the above tree factors. But in current market environment, the
term “Related Party Transactions” often gives negative impression. For example,
the listed company uses related party transaction to swindle company asset and
resulted in corporate crisis. Many incidents of business malpractices in public or
OTC companies occurred, severely undermining the interests of companies,
shareholders, and creditors, as well as those of the public investors and the
overall economy of the local stock market. All theses are worthy of further
exploration and study.

This paper uses legal theories, comparative jurisprudence, and case
empirical studies to discuss the related party transactions regulations in
Mainland China from below aspects and order: Prevention, Adjustment,
Denying, Legal liability and remedy. Hope this paper will bring the overall

aspects of related party transactions regulation in Mainland China for Taiwan
enterprises.
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Who Are Related Parties?

Parties are considered to be related if one party has the ability to control the other party or to exercise significant

influence or joint control over the other party in making financial and operating decisions.

A party is related to an entity if: [IAS 24.9]
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(a) directly, or indirectly through one or more intermediaries, the party:
(i) controls, is controlled by, or is under common control with, the entity (this includes parents,
subsidiaries and fellow subsidiaries);
(i1) has an interest in the entity that gives it significant influence over the entity; or
(iii) has joint control over the entity;
(b) the party is an associate (as defined in IAS 28 Investments in Associates) of the entity;
(c) the party is a joint venture in which the entity is a venturer (see IAS 31 Interests in Joint Ventures);
(d) the party is a member of the key management personnel of the entity or its parent;
(e) the party is a close member of the family of any individual referred to in (a) or (d);
(f) the party is an entity that is controlled, jointly controlled or significantly influenced by or for which
significant voting power in such entity resides with, directly or indirectly, any individual referred to in
(d) or (e); or
(g) the party is a post-employment benefit plan for the benefit of employees of the entity, or of any
entity that is a related party of the entity.

Prior to the 2003 revision of IAS 24, state-controlled entitics were exempted from the related party disclosures.
That exemption has been removed in the 2003 revision. Therefore, profit-oriented state-controlled entities that

use IFRS are no longer exempted from disclosing transactions with other state-controlled entities.

The following are deemed not to be related: [IAS 24.11]

two enterprises simply because they have a director or key manager in common;

two venturers who share joint control over a joint venture;

providers of finance, trade unions, public utilities, government departments and agencies in the course
of their normal dealings with an enterprise; and

a single customer, supplier, franchiser, distributor, or general agent with whom an enterprise transacts a

significant volume of business merely by virtue of the resulting economic dependence.

What Are Related Party Transactions?

A related party transaction is a transfer of resources, services, or obligations between related parties, regardless

of whether a price is charged. [IAS 24.9]
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" Related enterprises are those where there exists a direct investment relationship.

¥_3 (related enterprises ) 5 °

BPMS5 defines the direct investment relationship as ownership, by a direct investor
resident in one economy, of 10 percent or more of the ordinary shares or voting power
(for an incorporated enterprise) or the equivalent (for an unincorporated enterprise) of
an enterprise resident of another economy. Further, direct investment enterprises
comprise those entities that are either directly or indirectly owned by the direct
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