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Revisit and Reconstruction of the Doctrine of 
Equivalents in Patent Infringement 

Tien-Pang Chang 

Abstract 

The doctrine of equivalents is one of the most difficult and unpredictable doctrines in 

patent law to apply. By allowing patentees to gain exclusive right beyond the literal claims 

in their patents, this doctrine creates tension between the adequate protection of patent right 

and the public notice function in the patent system. The Taiwan Intellectual Property Office 

issued the Guidelines for Patent Infringement Verification (hereinafter “GPIV”) in 2004, 

which was regarded as the guiding principle for patent infringement verification in Taiwan. 

The GPIV introduced some principles in the doctrine of equivalents from the U.S. patent 

law. In applying the doctrine of equivalents based on the GPIV, if the difference between 

the accused subject and the patent claim is not substantial, then the two are equivalent. If 

there is any claimed technical feature or its equivalent that could not be found in the accused 

subject, there is no infringement by equivalence. To determine equivalency, the triple 

identity test or the insubstantial test should be applied. However, the courts treat the GPIV 

as a guideline for the designated organizations to provide patent infringement report, not as 

a law or a regulation with the binding force of law. Therefore, it will be desirable for the 

public to know how the courts apply the tests for the doctrine of equivalents in Taiwan. This 

thesis surveys the patent infringement decisions in the Taiwan Intellectual Property Court 

and the Taiwan Supreme Court, and analyzes the tests for the doctrine implanted in the 

courts decisions by empirical study. This thesis also studies the related US patent law and 

reviews the practice of the courts accordingly. Finally, this thesis provides some comments 

and suggestions on the test for the doctrine of equivalents in Taiwan. 

 

Keywords: doctrine of equivalents, triple-identity test, tri-partite test, function-way-result test, 

insubstantial test, empirical study 
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