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A study of non-compensable regulatory
measures in the international investment
law: host states’ right to regulate in indirect
expropriation cases

Abstract

Since the end of cold war, the numbers of investment treaties and investment arbitrations
have increased significantly. Nowadays there are nearly 3000 bilateral investment
treaties along with several regional.investment treaties. These treaties are designed to
attract foreign investors by providing favorable investment environment. Through the
conclusion of investment treaties, the host states agree-to give up part of their sovereign,
to guarantee the regulatory power will be exercised in accordance with the treaty.

However, the investment treaties.do not eliminate dispute between investors and host states.
When disputes raise, how-much regulatory power the host'states remaining-becomes the
most.important issue. In"the public international law, the sovereign states have their
inherent right to regulate domestic affairs including economic activities. As long as the
states do not abuse the right to regulate, there would be no obligation to compensate
incurred, even the state activities harm the assets of foreign investors. Although joining
investment treaties limit the right to regulate, the treaties do not intend to eliminate all
the non-compensable regulatory spaces for the host state. The key issue then becomes
how much can the state regulates before infringing-the treaties obligation.

This issue is especially important when the investors raise indirect expropriation claims
against the host state. This article tries to depict how this issue been considered in
indirect expropriation cases.under international investment law and further examine the
approach taken by the current international investment law. By examining the
developments of investment treaties and investment disputes on indirect expropriation,
this article addresses that:

1). Traditional treaties provide very few clues on how to distinguish indirect
expropriation and reasonable exercise of regulatory power that does not incur
compensation. Though recent treaties have made some progress by providing factors to
be considered the content of these factors and the order to examine them still rely on the
interpretation of arbitral tribunal.

2). Nevertheless, the arbitral tribunals’ interpretation is not always consistent. Although
most of the tribunals admit that the states have certain regulatory spaces, the tribunals’
approaches seem not very coherent on how to distinguish indirect expropriation and
non-compensable regulatory activities. At the same time, the arbitral awards often do not



balance the interest of both investors and host states.

After examining the current situation of indirect expropriation cases and identifying the
aforementioned flaws, in the last part of this article, a proposal is made to fix the flaws:
1). Establish a coherent examination structure in expropriation cases;

2). Use proportionality as a tool to balance the interests of investor and the host states.

Keywords: International investment law, indirect expropriation, right to regulate,
non-compensable regulatory activity
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® DOLZER & SCHREUER, supra note 2, at 21-22; Id. at 1-5.
NEwWCOMBE & PARADELL, supra note 2, at 11-12; MALcoOLM N. SHAW, INTERNATIONAL LAw
827-29(2008).

® 1d.

9 7\1@ P TR 14];[ JI(I.MEIL{:M %«ﬁﬂ: [/F ’ y?‘ﬂj[gylkj M ]%j\i‘[ "J[g;l%ijixvhlﬂ [5\%—@ HL
@%j\ O ﬂbgl 7 = 3= o See JAMES CRAWFORD, BROWNLIE S PRINCIPLES OF PuBLIC
INTERNATIONAL LAw 701- 15(2012).

1 NEwCOMBE & PARADELL, supra note 2, at 13.

1 General Assembly Resolution on Permanent Sovereignty over Natural Resources, G.A. Res. 1803,
U.N. GAOR, 17th Sess., Supp. No. 17, at 3, U.N. Doc. A/RES/1803 (1962).

2 1d. at 94.

3 Charter of Economic Rights and Duties of States, G.A. Res. 3281, U.N. GAOR, 29" Sess., Supp. No.
31, at 50-55, U.N. Doc. A/9946 (1974)
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NEWCOMBE & PARADELL, supra note 2, at 33; VANDEVELDE, supra note 4, at 47-48.

NEwWCOMBE & PARADELL, supra note 2, at 39.

' 1d. at 41.

Id.; VANDEVELDE, supra note 4, at 49-51; SCHILL, supra note 5, at 4-6.

NEWCOMBE & PARADELL, supra note 2, at 44; VANDEVELDE, supra note 4, at 57-59.
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9 NEWCOMBE & PARADELL, supra note 2, at 45-46.

% North American Free Trade Agreement, Dec. 17, 1992, 32 I.L.M. 289 (1993) (chs. 1-9), 32 I.L.M.
605 (1993)

1 Energy Charter Treaty, Dec. 17, 1994, 34 I.L.M. 360, 391.

22 Association of Southeast Asian Nations (ASEAN) Comprehensive Investment Agreement, art.14,
Feb. 26, 2009, available at

http://

www.ASEAN.org/images/2012/Economic/AlA/Agreement/ ASEAN%20Comprehensive%C20Inv
estment%C20Agreement%{ACIA)%202012.pdf

% NEWCOMBE & PARADELL, supra note 2, at 59-61, 102-05; SCHILL, supra note 5, at 8-15.(provides
some analysis on the current situation.)
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”e DOLZER & SCHREUER, supra note 2, at 20-23.
Id.

%6 \/ienna Convention on the Law of Treaties, May 23, 1969, art. 31(1), 1155U.N.T.S. 331,

GUs VAN HARTEN, INVESTMENT TREATY ARBITRATION AND PUBLIC LAW 136- 43 (2007); DOLZER &
SCHREUER, supra note 2, at 28-30. On general rule of interpretation in public international law, see
NEWCOMBE & PARADELL, supra note 2, at 110-11; JAMES CRAWFORD, BROWNLIE’S PRINCIPLES
OF PUBLIC INTERNATIONAL LAw 377-86 (2012).

VAN HARTEN, supra note 27.

DOLZER & SCHREUER, supra note 2, at 19, 21; SCHILL, supra note 5, at 3.
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CAMPBELL MCLACHLAN, ET AL., INTERNATIONAL INVESTMENT ARBITRATION: SUBSTANTIVE
PRINCIPLES 21-22 (2008); DOLZER & SCHREUER, supra note 2, at 24;SCHILL, supra note 5, at 3.

Markus Perkams, The Concept of Indirect Expropriation in Comparative Public Law—Search for
Light in the Dark, in INTERNATIONAL INVESTMENT LAW AND COMPARATIVE PUBLIC LAW 108, 122
(Stephan W. Schill ed., 2010).

SURYA P SUBEDI, INTERNATIONAL INVESTMENT LAW: RECONCILING POLICY AND PRINCIPLE 161
(2008); AFE {1 > T 9t P EHIE (e A R I A S () 50 7
WBERE ST > 579 E 5721 > FI 1961; 198 - (2012) -
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NEWCOMBE & PARADELL, supra note 2, at 63-64; DOLZER & SCHREUER, supra note 2, at 24.
DOLZER & SCHREUER, supra note 2, at 24.
Ursula Kriebaum, Regulatory Takings: Balancing the Interests of the Investor and the State, 8 J.
WORLD INV. & TRADE 717, 718-19 (2008).
NEWCOMBE & PARADELL, supra note 2, at 357-62.
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3.1.1 HIS
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PR Y B (PP (B ficosh F A i SR04 PR D B

P R LB RS B BRI o P SRR RO
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! ANDREW NEWCOMBE & LLUIS PARADELL, LAW AND PRACTICE OF INTERNATIONAL INVESTMENT
TREATIES: STANDARDS OF TREATMENT 332 (2009).

2 RUDOLF DOLZER & CHRISTOPH SCHREUER, PRINCIPLES OF INTERNATIONAL INVESTMENT LAW 101
(2012).

8 1d.at17; TJJBA[ES«'B]}#&WﬁE YEEVR > See generally, id. at 12-19; NEWCOMBE & PARADELL supra note
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1, at 98-107.
* JAMES CRAWFORD, BROWNLIE’S PRINCIPLES OF PUBLIC INTERNATIONAL LAW 621(2012).
> MALCOLM N. SHAW, INTERNATIONAL LAW 828 (2008); DOLZER & SCHREUER, supra note 2, at 98.
® NEwCOMBE & PARADELL, supra note 1, at 322-23; CRAWFORD, supra note 4, at 624.

" NEWCOMBE & PARADELL, supra note 1, at 322; DOLZER & SCHREUER, supra note 2, at 99.
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7t Starrett Housing Corporation v. Iran= %f[1 > HiEEE= A5 » FE{,’[E&I%:’ i LS
(sigg LR RN U2 e TS it S Lt I e S B

B~ o qmapl AR TRy S AR o B T R [ e e

(H 49— [l fl S i 7 Tippetts, Abbett, Mccarthy, Stratton vi lrans f| 1> 33 21 T fY
Hpd o T H R g B o B RS AR 7 P PR A E o5 T 1
BETRE | HERR 6 [ Al TS8R A B DREE DRV ER - [ELRLT 2R Rl i 2V
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® CAMPBELL MCLACHLAN, ET AL., INTERNATIONAL INVESTMENT ARBITRATION: SUBSTANTIVE
PRINCIPLES 266-68 (2008).

° NEWCOMBE & PARADELL supra note 1, at 324; #f&! Heo T 9t ey ki 'g‘fﬁjﬁéﬁ W —I &>
YRR A Sl () o 7R > 579 B Y23 > 1 211-13 0 (2012) -

19 Newcomse & PARADELL supra note 1, at 358-62.

1 Starrett Housing Corporation v. Iran, 4 Iran-U.S. Cl. Trib. Rep. 122, 154 (1983).( “...it is recognized
in international law that measures taken by a State can interfere with property rights to such an
extent that these rights are rendered so useless that they must be deemed to have been
expropriated, even though the State does not purport to have expropriated them and the legal title

to the property formally remains with the original owner.”)
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3.1.2.2 BEIXREBERYEEEWIREEN R
2" BT - PSR B AR R R e b 2 e -
TP Er el iy Eu?ﬁ SR S (Amerlca Law Institute, AL1)7riki 5L 1V Foreign Relations
Law Restatement (3rd) - ﬁaﬁ‘ 1 = E %’?(International Law Committee, ILC)fv 1961
S Eh [~ A9%1%4°(1961 Draft Convention on International Responsibilities for the
Injuries of to Aliens, the Harvard Draft) > ™55 ]|~ s muﬁkdﬁﬁb«lwg‘?"f[ EIE B

& LR 7 EVE 2 5

wu-m

I [ R I gt
- PSRRI - SR ’J)jf’ﬁEJl B 1959 = 9f ey - {351 £ (1959 Draft
Convention on Investment Abroad, the Abs= Shaweross Draft Convention) s 150ECDEIC’J<71[ B~
Ff i (WY 59414 (1967 Draft Convention on the Protection of Foreign Properties) -~ °I') %
23R 172 1 % (Multilateral Agreement on Investment, MAI) ~ 17575 .

BESRE o  B  2  H R (ERL s s Sy b
e SRS AT I B MA RS R o L] MAI 9 EIESe ST
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Restatement (3rd) 37 712 55 Bscyf sl S B e 1o (2 iy s s pu sy

-

2 Tippetts, Abbett, Mccarthy, Stratton v. Iran, 6 Iran-U.S. CI. Trib. Rep. 219, 225 (1983).

Restatement (Third) of the Foreign Relations Law of the United States (1987)[hereinafter
Restatement (3rd)].

Sohn & Baxter, Responsibility of States for Injuries to the Economic Interests of Aliens, 55 AM. J.
INT'L L. 545 (1961) [hereinafter Harvard draft]; This citation containing both text and comments
on Harvard Draft Convention on the International Responsibility of States for Injuries to Aliens.

Abs, Herman and Hartley Shawcross, The proposed convention to protect private foreign investment:
a round table, 1 J. PuB. L (presently EMORY L.J.) 115-18 (1960).

% 71LM 117.

” The last text before negotiations ceased, see Org. for Econ. Cooperation & Dev., The Multilateral

Agreement on Investment: Negotiating Text (1998), at

http://www.oecd.org/daf/mai/pdf/ng/ng987rle.pdf. [hereinafter MAI].
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http://www.oecd.org/daf/investment/fdi/mai/negtext.htm.%5bhereinafter
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TR 5 B * R B AR o 2 S R A B S B i R AR
FnRRRRE 1l o K 0 I S TU N %
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(i) FRVVaphes e A A 2 S R A f'i‘l’jgl'}’%'—‘fﬂ(due process of law);
(i) AP e e 5 R i Y =y l/;;éﬁﬁ[g;

(i) = TR T A i ust compensation)--- o

18 Restatement (3rd), supra note 13, § 712(1).

9 Harvard Draft, supra note 14, §10(3)(a).

2 Abs, Herman and Hartley Shawcross. Draft Convention on Investments Abroad, in The proposed
convention to protect private foreign investment: a round table, 1 J. Pub. L. 115(presently Emory
Law Journal), 115-18 (1960).
(“No Party shall take any measures against nationals of another Party to deprive them directly or
indirectly of their property except under due process of law and provided that such measures are
not discriminatory or contrary to undertakings given by that Party and are accompanied by the
payment of just and effective compensation. Adequate provision shall have been made at or prior
to the time of deprivation for the prompt determination and payment of such compensation, which
shall represent the genuine value of the property affected, be made in transferable form, and be
paid without undue delay”).

21 “No Party shall take any measures depriving, directly or indirectly, of his property a national of
another Party unless the following conditions are complied with:
i)The measures are taken in the public interest and under due process of law;
ii)The measures are not discriminatory; and
iii)The measures are accompanied by provision for the payment of just compensation...”,
http://acts.oecd.org/Instruments/ShowlInstrumentView.aspx?InstrumentiD=242&1 ang=en&Book

=False
18



MAIET S FIFERAE  FUEMAIE T R [U5T 4 ﬁ“,[ﬁj} 21 % Fé‘ﬁf';‘f@ bR 2R
Fﬂ el fF HE'UT = BRSO RLESE ) [ P R o LA s~ B [P
[0 AR A B N PO e o D)7 MANISRERGD (R 4 P Ry L
B?%‘??‘F’Eﬁikfﬁ'lgf%%ﬂﬂﬂ%‘fc E:?EJ%‘%”?P l?it" > B Y s mp L BT | S R
E%’F SR T —FUS‘} EE RS Fﬁ@?iﬁ £ 1> (without regard to the label applied
toit) -

A iﬂﬁ'lI¥5W3iF%?%£’ PR RpsEE §’7 CBIBE R T IR
%ﬁi?ﬁﬁl%"& 13 &l ”f‘ejfﬁr’ﬁﬁ’%‘ﬁ" e U’Ef'ﬁ‘ﬂifﬁmi% RS i 1 |Ba¥d
RURRICER Gt 2 =R (SR = RN IR e TR N el T =R I

P 2 SR T 2R RS Ao P s o 5

"_f‘F gf'ﬂ—-;?ilg‘ﬁ[‘[#[ - ]:g&[j\ = Er\ IJTf%ﬁ[ﬁgkﬁ%‘glE/'F” % o D[i?ﬁf@g[ﬁj
g S o ISR R SR e R OTTTE A > TR i
HIFE BRI

3.2 BRIz BIRA EZFHURE

3.2.1 Hi=
[ B B o SRS 2 91 ot Bl R P ) P

%,ﬂ By M AR :%{LFI ) FIJ fﬁ%ﬁ&lﬁ}‘;&gﬂgﬁgp Jt o @[ﬂ;‘fﬂli‘;} s
RO O
IS » T BRACHCASUER b (IR 2 TR ST U

2 MAI, supra note 17, §2.1.
(“A Contracting Party shall not expropriate or nationalise directly or indirectly an investment in
its territory of an investor of another Contracting Party or take any measure or measures having
equivalent effect (hereinafter referred to as "expropriation™) except:
a) for a purpose which is in the public interest,
b) on a non-discriminatory basis,
¢) in accordance with due process of law, and
d) accompanied by payment of prompt, adequate and effective compensation in accordance with

Articles 2.2 to 2.5 below.”)
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2 FFEI ol B R RV [0 JEZRI | 1 204 See generally, Campbell McLachlan et al 8, at 269-89.
2 I A T IR B T 1998 £ o SSBHLAYERS > {17 ] Depriving —~ > See

Agreement on encouragement and reciprocal protection of investments, Art.6, Bosn. & Herz.-
Neth., May.13, 1998.

% Energy Charter Treaty, Art.13.1, 26, Dec. 17, 1994, 2080 U.N.T.S. 95. (“Investments of Investors of
a Contracting Party in the Area of any other Contracting Party shall not be nationalized,
expropriated or subjected to a measure or measures having effect equivalent to nationalization or
expropriation (hereinafter referred to as “Expropriation”) except where such
Expropriation is:

(a) for a purpose which is in the public interest;
(b) not discriminatory;
(c) carried out under due process of law; and

(d) accompanied by the payment of prompt, adequate and effective compensation.”)
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2" North American Free Trade Agreement, §1110, U.S.- Can.- Mex., Dec. 17, 1992, 32 I.L.M. 289
(1993). (“Article 1110: Expropriation and Compensation
1. No Party may directly or indirectly nationalize or expropriate an investment of an investor of
another Party in its territory or take a measure tantamount to nationalization or expropriation of
such an investment ("expropriation™), except:
(a) for a public purpose;
(b) on a non-discriminatory basis;
(c) in accordance with due process of law and Article 1105(1); and
(d) on payment of compensation in accordance with paragraphs 2 through 6...”)

8 W. Michael Reisman & Robert D. Sloane, Indirect Expropriation And Its Valuation In The BIT
Generation, 74 The British Yearbook of International Law 115, 118-19 (2004).

% NEWCOMBE & PARADELL supra note 1, at 338-39.
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=R o cpﬁl[gs«lﬁ;r—#& “f [ 1= (International Center on Settlement of Investment
Dispute, ICSID)IISEI HJf] ~ 455 F 11 BY Byt [y 8F - pild 2=(International
Court of Justice)=*Iran-US Claim Tribunal ~ ¥ * )k [ 2 g&ﬁgﬂ* e A AT -

=IH AL STV Restatement (Srd) il Y L P (O Al Ui o~ Al 5

“Jé'?FE'F#I}'EUEIEI‘I"é o SRt s R ERE o B O R ?ﬁﬁﬂ?ﬁ’”

3.2.4.1 EEiElE - (FREAERETIRERAEUL 3
PR S i ﬁ'[ "t B SRR VAT l/}ﬁir(measure) 37

ey ) B o (RS #ﬁgﬁ VAT lﬁlfi B N PEL;& ) ll*ﬁ“l J’rﬁ HEEy =

30

Id.
MCLACHLAN, ET AL., supra note 8, at 286-87.
32

Id.

See generally UNCTAD, EXPROPRIATION: A SEQUEL 14-17 (2012).[hereinafter “Expropriation”]
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I Y i 1 RO (8 T4 5 Bl [IEOIGuin v. Paraguay
FH AR R s U T > 0 2SRRIV R RE i 5 TR

¥ JESwALD W. SALACUSE, THE LAW OF INVESTMENT TREATIES 292 (2010).

% Fishery Jurisdiction Case(Spain v. Can.)[1998] ICJ Rep 432, at 966.

% DoLZER & SCHREUER, supra note 2, at 125.

MCLACHLAN, ETAL., supra note 8, at 293.

38 v]jg\[gyi . ijﬁﬁk;[/ EEEHF R gq¢ Iy[gyl’%?H [[g;l&@ ~F Iitj/}gg}%%\lt , F%jgi—zk@ 575 ﬁ'

WY 8 I F -

See e.g., NEWCOMBE & PARADELL supra note 1, at 337-38; August Reinisch, Expropriation, in THE
OXFORD HANDBOOK OF INTERNATIONAL INVESTMENT LAW 410, 431-32 (Federico Ortino &
Christoph Schreuer eds., 2008)[hereinafter “expropriation”].

141 Shorter Oxford Dictionary: a course of action intended to obtain some objective.

IR R PR PO R 1] -

2 E.g. MCLACHLAN, et al., supra note 8, at 291-92.

E.g. NEwWCOMBE & PARADELL, supra note 1, at 337-38.

Reinisch, Expropriation, supra note 39; Salacuse, supra note 34, at 292.
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[yl91Tecmed v Mexico.~ S I S5 1 Bt Joaess B o T 3F f#ﬂﬁpfﬂ%ﬁﬂ = [5RY
Rl i??ﬁﬁ% » B/ % (forcible taking) &% * Hiré | BFHERS ST % A o » 117 SD Myers v.
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> “Expropriation therefore requires a teleologically driven action for it to occur; omissions, however

egregious they may be, are not sufficient for it to take place.” Olguin v Republic of Paraguay,
ICSID Case No. ARB/98/5, Award, 184 (26 Jul. 2001).

Reinisch, Expropriation, supra note 39, at 431.

47 Amco Asia Corporation v Republic of Indonesia, ICSID Case No. ARB/81/1, Award,

November1984, 1 ICSID Reports 413,455 (1993).
GUS VAN HARTEN, INVESTMENT TREATY ARBITRATION AND PUBLIC LAW 93-95 (2007).

“® Tippetts, Abbett, Mccarthy, Stratton v. Iran, 6 Iran-U.S. CI. Trib. Rep. 219, 225 (1983).
% Tecnicas Medioambientales Tecmed S.A. v. The United Mexican States, ICSID Case No. ARB

(AF)/00/2, Award, Y113 (May 29, 2003), 43 1.L.M.133, 161 (2004).
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el
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°1 'S.D. Myers, Inc. v. Can., Partial Award, 9280, 40 I.L.M. 1408, 1440 (NAFTA Trib. 2000).

2 Harvard Draft, supra note 14, $10(3)(a).

%% Restatement (3rd), supra note 13, § 712(1).

* “short of physical takings may amount to takings in that they result in the effective loss of
management, use or control, or a significant depreciation of the value, of the assets of a foreign

investor”, UNCTAD, TAKING OF PROPERTY 4 (2000).
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R ST R SRR R A A = O RLETRRIT AR N
Al > ol = 0 ° [y ePope-& Talbotv. Canada - > iy =AMV IUAH 1] 35 -
F ey R =S 1T B R 1100 R BRI RN TR T ESCR R L
AR L T LA B IR R ORI A R R
IPIFIFS i o e PR 5 SIS S S B S R e )R
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fr
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*®* DOLZER & SCHREUER, supra note 2, at 101.

NEwCOMBE & PARADELL, supra note 1, ; For a total analysis of the factors that have been
considered, See MCLACHLAN, ETAL., supra-note 8; at 298-313; Reinisch, Expropriation, supra
note 39, at 438-50.

“Thus, expropriation under NAFTA includes not only open, deliberate and acknowledged takings of
property, such as outright seizure or formal or obligatory transfer of title in favour of the host
State, but also covert or incidental interference with the use of property which has the effect of
depriving the owner, in whole or in significant part, of the use or reasonably-to-be-expected
economic benefit of property even if not necessarily to the obvious benefit of the host State.”,
Metalclad Corp. v. United Mexican States, ICSID Case No. ARB(AF)/ 97/1, Award, 1103 (Aug.
30, 2000), 40 I.L.M. 36, 50 (2002).

“expropriation under NAFTA includes not only open, deliberate and acknowledged takings of
property, such as outright seizure or formal or obligatory transfer of title in favour of the host
State, but also covert or incidental interference with the use of property which has the effect of
depriving the owner, in whole or in significant part, of the use or reasonably-to-be-expected
economic benefit of property even if not necessarily to the obvious benefit of the host State.”, S.D.

Myers, Inc. v. Can., Partial Award, 4280, 40 1.L.M. 1408, 1440 (NAFTA Trib. 2000).
26
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U1 Pope & Talbot v Canada— “R'f1» U BRSO ehf 190H - s
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BT L 12 —?JJF%.'*:QEIEJF&J’ FLFII TR Vﬁllg[ﬁ YF| 2% /%&JB%@TEJ s PRI, S
BTSSR B IR 5 TSI (Tantamount) | AU ERBI SRS AU

gt FERIR 6T ST [Lli(#ﬁ?{’?%\'#fﬂﬁﬁ B A R See SALACUSE, supra
note 34, at 300; Relnlsch Expropriation, supra note 39, at 421-22.

% DoLzER & SCHREUER, supra note 2, at 112-15; Reinisch, Expropriation, supra note 39, at 438-42.
27



& o 6

7 Waste management v. Mexicof|1 > {5 B Rl o i = S B BV -
HERS e Vg A RRA T LD AR Bl (E17 PRpRAD. Y = B LU 2l o d
2R SRS - etk o JIE R e B o

P Tecmed v. Mexico~ 'fl1 + I B [FHEE] » T [ 125 2 o 9T 5, )
R PR E e T SR A5 Bl o SIRYI T e pUSD Myers v Canada- %
T B » BESAE]A g 9  SRL S It A 5 Bl 4 T PR LA
T A S e A S o ek L T A S O L
liede iy = NIEREN LR SRS I R T s e S
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7 Wena Hotels v EQypt= " » {5 =l (A0SO 5124 L JA8e5 Bl -
I RUEER Pk B (0 72 B o il AR S i
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[y Middle East v. Egypt~ Sfl1 - [l gk I35 e S figleay & VR P4 it |
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81 pope & Talbot, Inc. v. Can., Interim Award, 94.100-05 (NAFTA Trib. 2000).

2 Waste Management, Inc. V. United Mexican States, ICSID Case No. ARB (AF)/00/3, Award, 1
€.174-75 (April 30, 2004), 43 1.L.M.967, 1002 (2004).

“Therefore, it is understood that the measures adopted by a State, whether regulatory or not, are an
indirect de facto expropriation if they are irreversible and permanent and if the assets or rights
subject to such measure have been affected in such a way that “...any form of exploitation
thereof...” has disappeared...”, Tecnicas Medioambientales Tecmed S.A. v. The United Mexican
States, ICSID Case No. ARB (AF)/00/2, Award, 9116 (May 29, 2003), 43 1.L.M.133, 162 (2004).

% S.D. Myers, Inc. v. Can., Partial Award, 99283-88, 40 1.L.M.1408, 1440 (NAFTA Trib. 2000).

% Wena Hotels Ltd. v. Arab Republic of Egypt, ICSID Case No. ARB/98/4, Award, 1999-101 (Dec.8,

2000), 41 1.L.M. 896, 914-16 (2002).
% Middle East Cement Shipping and Handling Co. S.A. v. Arab Republic of Egypt, ICSID Case No.

ARB/99/6, Award, 19138-44 (Apr. 12, 2002), 7 ICSID Rep. 173, (2005).
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8 Azurix Corp. v. The Argentine Republic, ICSID CASE No. ARB/01/12, €300 (Jul. 14, 2006).

% NEWCOMBE & PARADELL, supra note 1, at 348-50; Vicki Been & Joel C. Beauvais, The Global Fifth
Amendment? NAFTA's Investment Protections And The Misguided Quest for an International
“Regulatory Takings" Doctrine, 78 N.Y.U. L. Rev. 30, 63-68 (2003).

% Metalclad Corp. v. United Mexican States, ICSID Case No. ARB(AF)/ 97/1, Award, 9103 (Aug. 30,
2000), 40 1.L.M.36, 50 (2002).

0 «“An expropriation usually amounts to a lasting removal of the ability of an owner to make use of its
economic rights although it may be that, in some contexts and circumstances, it would be
appropriate to view a deprivation as amounting to an expropriation, even if it were partial or
temporary”(emphasize added by the author), S.D. Myers, Inc. v. Can., Partial Award, 283, 40

1.L.M.1408, 1440 (NAFTA Trib. 2000).
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™' Middle East Cement Shipping and Handling Co. S.A. v. Arab Republic of Egypt, ICSID Case No.
ARB/99/6, Award, 19101-27, 19138-44 (Apr. 12, 2002), 7 ICSID Rep. 173, (2005).

"2 Eureko B.V. v. Republic Of Poland, Partial award, 9%239-41(Aug.15, 2005).

® NEwcCOMBE & PARADELL, supra note 1, at 350; UNCTAD, EXPROPRIATION, supra note 33, at 22-25.

Reisman & Sloane, supra note 28, at 123-25.

DoLZzER & SCHREUER, supra note 2, at 112-15; Reinisch, Expropriation, supra note 39, at 438-42;

NEWCOMBE & PARADELL, supra note 1, at 342.

® Metalclad Corp. v. United Mexican States, ICSID Case No. ARB(AF)/ 97/1, Award, 9103 (Aug. 30,

2000), 40 1.L.M. 36, 50 (2002).
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" DoLzER & SCHREUER, supra note 2, at 112-15; Reinisch, Expropriation, supra note 39, at 438-42;

NEWCOMBE & PARADELL, supra note 1, at 342.

® Pope & Talbot, Inc. v. Can., Interim Award by Arbitral Tribunal, 199 (June 26, 2000).

™ DoLzER & SCHREUER, supra note 2, at 112-15; Reinisch, Expropriation, supra note 39, at 438-42;

NEWCOMBE & PARADELL, supra note 1, at 342.

MCLACHLAN, ETAL., supra note 8, at 301.

o B[l Y5 T -

8 See August Reinisch, Legality of Expropriations, in STANDARDS OF INVESTMENT PROTECTION
171(August Reinisch, ed., 2008)[hereinafter “Legality”]; DOLZER & SCHREUER, supra note 2, at

99-101; NEWCOMBE & PARADELL, supra note 1, at 342.
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% NEwCOMBE & PARADELL supra note 1, at 375.

% 1d. at 373-74.
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%% JRAMGARD MARBOE, CALCULATION OF COMPENSATION AND DAMAGES IN INTERNATIONAL
INVESTMENT LAW 59-62 (2009).

% |d. at 68-79.
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2 M. SORNARAJAH, THE INTERNATIONAL LAW ON FOREIGN INVESTMENT 389 (2010). (Stating “The
removal of the regulatory space for the state to control events which may pose dangers for its
economic and political structure of the state should never be the function of international law. The
safety and security of its people must constitute the main function of a state.”)

® See Been & Beauvais, supra note 1, at 88-91.
* See Id. at 91-96.

> See Id. at 96-100; See also Emma Aisbett et. al, Police Powers, Regulatory Takings and the Efficient
Compensation of Domestic and Foreign Investors, 86 THE ECONOMIC RECORD 367 (2010).(Reach
the conclusion that reserving non-compensable regulatory spaces is more efficient then requiring

compensation for all the regulatory activity.)
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® See Been & Beauvais, supra note 1, at 100-09.

” See Id. at 100-109.

® Rainer Geiger, Regulatory Expropriations in International Law: Lessons from Multilateral
Agreement on Investment, 11 N.Y.U. ENvTL L.J. 94, 108 (2002).

ANDREW NEWCOMBE & LLUIS PARADELL, LAW AND PRACTICE OF INTERNATIONAL INVESTMENT
TREATIES: STANDARDS OF TREATMENT 358 (2009)[hereinafter “Law and Practice”];Catherine Li,
Regulatory Expropriations: Precedents, Principles and Prospects, 86 CHENGCHI LAW REV. 321,

345(2005).
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10" JAMES CRAWFORD, BROWNLIE’S PRINCIPLES OF PUBLIC INTERNATIONAL LAW 621 (2012). ( “State
measures, prima facie a lawful exercise of powersof governments, may affect foreign interests
considerably without amounting to expropriation. Thus foreign assets and their use may be
subjected to taxation, trade restrictions involving licenses and quotas, or measures of
devaluation. While special facts may alter cases, in principle such measures are not unlawful and
do not constitute expropriation.”)

1 SORNARAJAH, supra note2, at388.

2 OECD, “Indirect Expropriation” and the “Right to Regulate” in International Investment Law, in
INTERNATIONAL INVESTMENT LAW: A CHANGING LANDSCAPE 43, 51 (2005), available at http://
browse.oecdbookshop.org/oecd/pdfs/product/2005141e.pdf .

3 The last text before negotiations ceased, see Org. for Econ. Cooperation & Dev., The Multilateral
Agreement on Investment: Negotiating Text Annex 3, §3 (1998), available at
http://www.oecd.org/daf/mai/pdf/ng/ng987rie.pdf.[hereinafter MAI]. (“Right to Regulate
A Contracting Party may adopt, maintain or enforce any measure that it considers appropriate to
ensure that investment activity is undertaken in a manner sensitive to health, safety or

environmental concerns, provided such measures are consistent with this agreement.”
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Id. §5 footnote.(“This Article is intended to incorporate into the MAI existing international legal
norms... It does not establish a new requirement that Parties pay compensation for losses which
an investor or investment may incur through regulation, revenue raising and other normal activity
in the public interest undertaken by governments...”)

> Restatement (Third) of the Foreign Relations Law of the United States $712 (1987)[hereinafter
Restatement (3rd)].( “...A state is not responsible for loss of property or for
other economic disadvantage resulting from bona fide general taxation, regulation, forfeiture for
crime, or other action of the kind that is commonly accepted as within the police power of
states...”)

18 Too v. Greater Modesto Insurance Associates, AWD 460-880-2 (Dec. 29, 1989), reprinted in 23
Iran-U.S. CI. Trib. Rep. 378.

VORI AR IR UE > BRI T R BEREY S O IR
PR S R PRI > (V15 (StRE PRI 0 57 6 i S5 BT e R Hh
AL JEZ%I%[I TP o

40



ﬁ T RLS R B 1110 [ F’?’Fitfl;ﬁc“ﬂiﬁ% o %% Feldman v. Mexico g [ 1 » {15 /4=
Ao DUE SR 8 2 HOF 2 SO RE DT PR GG %9?/73% 7 AR WF' CHYERL
J@z{fl'iﬁ%?ﬁﬂﬁ\ SopES s J/Fﬁéﬂﬁ B o I A ARF - YD T R RS
P TR g O T BTSRRI L 1 - R
e #F FPEEEE ] P BB T Y Methanex v. USA- KR TEHR - 20
P TR DS F TR A ur[[%k}@&ﬁruﬁw [ Saluka v. Czech— %'f[1 >
YRR S » oo P PP I Bk S T 19
i{tﬁfﬁ”fﬁ ) [F‘fﬁf j#‘ﬁﬁ&féﬂ[y PRI fglFIF%T%FF[”EEhr B e 2| BV (RS 1 IJF
BRI = o R i 2 e s T 2 1 - °
R =2 TR EF:‘P% LS g [ IS 9058 ~ AVRLAEE o s o BV ﬁ Hr th
BIRE E= Eﬁ«'itﬁﬁtﬂi“ P T DN = TS TN - Sy E'}’*F-'ﬁﬁﬂ
;[@[SELE@(JE ) g;jd%»#}fgm’smEJ[JI’E[iﬁE*}TgJﬁ,‘%T%TFF]iE o pRIER Ellgi%]ﬁf”fﬁﬁfﬂ SIS E
a7 A= U I U @@“%’E‘fﬂ@ﬂﬁjﬂﬁ‘ﬁ?ﬁﬁﬁ (R o W SRR A U TS
JF= *ﬁﬁjﬂéfﬂﬂfi [95“135%‘??‘[‘% - BT R G S IR Y P B GRC T Sei s %
Bt B f J'FA[ES«‘I%?? B R Y PR IP PR e Y R B (G U P %
Elfi%lﬁju%’ H2 i?r Eﬁ’“ E [ﬁﬁ‘ﬁﬁ%f“}??}’ff[li@‘é'ﬁ’?—%f%@%?d o T B e [ AR e v 5
PR ARTRRC R B S TR B I seis -

4.3 BEFRRHIEREFEBUGRSEMNEEEFR

8 3.D. Myers, Inc. v. Can., Partial Award, 9281, 40 I.L.M. 1408, 1440 (NAFTA Trib. 2000).

¥ Feldman v. Mex., 182 .
(“governments must be free to act in the broader public interest through protection of the
environment, new or modified tax regimes, the granting orwithdrawal of
government subsidies, reductions or increases in tariff levels, imposition of zoning
restrictions and the like”, adding that “reasonable governmental regulation of this type
cannot be achieved if any business that is adversely affected may seek
compensation, and it is safe to say that customary international law recognizes this”.)

Methanex Corp. v. United States, Final Award of the Tribunal on Jurisdiction and Merits, Part 1V,
Chapter D, para 7 (NAFTA Ch. 11 Arb. Trib. Aug. 3, 2005), 44 I.L.M. 1345, 1456 (2005).

21 saluka Invs. BV v. Czech Republic, Partial Award, 9262 (UNCITRAL 2006).
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2% M. SORNARAJAH, supra note2, at 387.

' See Been & Beauvais, supra note 1, at 60-69; M. SORNARAJAH, supra note2, at 369-77,
387-400;RUDOLF DOLZER & CHRISTOPH SCHREUER, PRINCIPLES OF INTERNATIONAL INVESTMENT
Law 104-12 (2012). On the expansion of the definition of protected asset or investment, see
UNCTAD, Scope AND DEFINITON: A SEQUEL 7-13, 21-24 (2011).[hereinafter “scope and
definition™]

Been & Beauvais, supra note 1, at 63-67.

Been & Beauvais, supra note 1, at 66-67; NEWCOMBE & PARADELL,LAW AND PRACTICE, supra note
9, at 348-50.

See Been & Beauvais, supra note 1, at 60-69; M. SORNARAJAH, supra note2, at 387.
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%8 See eg. DOLZER & SCHREUER, supra note 24, at 120-23; Li, supra note 9, at 339; Anne K. Hoffmann,
Indirect Expropriation, in STANDARDS OF INVESTMENT PROTECTION 151, 165-66 (August
Reinisch, ed., 2008).

# Rosalyn Higgins, The Taking of Property by the State: Recent Developments in International Law,
176 RECUEIL DES COURS 259, 331 (1982).(“Is this distinction intellectually viable? Is not the
State in both cases (that is, either by ataking for a public purpose, or by regulation)
purporting to act in the common good? And ineach case hasthe owner of the
property not suffered loss? Under international law standards, a regulation that amounted (by
virtue of its scope and effect) to a taking, would need to be “for a public purpose” (in the sense of
in the general, rather than for a private interest). And just compensation would be due.”)

% See generally Been & Beauvais, supra note 1; Vicki Been, Does an International ¢ Regulatory

Takings‘ Doctrine Make Sense?, 11 N.Y.U. ENVTL. L.J. 49 (2002).
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1 Newcombe, The Boundaries, supra note 1, 44.

For discussion on the term “police power’, See id. at 20-21.

¥ UNCTAD, TAKING OF PROPERTY 12 (2000); Catherine Li, supra note 9, at 331.

% Li, supra note 9, at 346; Philip A. Talmadge, The Myth of Property Absolutism and Modern
Government: The Interaction of Police Power and Property Rights, 75 WAsH. L. Rev. 857, 857
(2000).

* Black's Law Dictionary (9th ed. 2009).

% Newcombe, The Boundaries, supra note 1, at 23.
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George C. Christie, What Constitutes a Taking of Property Under International Law?, 38 BRIT. Y. B.
INT'L L. 307, 335 (1962). Available at: http://scholarship.law.duke.edu/faculty _scholarship/1751.

Been & Beauvais, supra note 1, at 32-40; Anthony B. Sanders, Of All Things Made in America Why
are We Exporting the Penn Central Test?, 30 Nw. J. INT'L L. & Bus. 339, 340-44 (2010); Kevin
Banks, NAFTA's Article 1110-Can Regulation be Expropriation?, 5 NAFTA LAW & Bus. REvV. AM.
499, 519-21 (1999).

w W
© @

45



il e T U B 5 ISR BT 14 ST ’**?W%&ﬁ

ST B SO R A - 5 R RPN
M) o SR HOT ) 2 S ORI T (Police powen)[SEBER] ~ S
PEUBCe T S b BB SR SR O S AR EAS - 1) 2 P Eroff(eminent
domain)— s 4 5 i A (police power) ~ J3 i W‘N%lwiw I A e
A i 2 4 0 F’?lﬂﬁ&ﬁu;fgj VR %%ﬁré, o

017 Freund i € 2% £ [l SIS IR e S TR
Hi PRI » 5557 il R SR g SR S 7 S50 2% S L
A kL DGR A i T R - RLENET S AR 1
4 s AU A N A 5 T S 5y
(R TEEFER b IR = WL 00 SR o R s
%Uﬁﬁpgﬁj:ﬁ ...... et

—

1 [ a5 - FP.JI_“J%I‘?VFE&E LA > YiLucas v. South Carolina Coastal Council- % -
I A T o ) 8 R I AR S » O A o RO
ATy AT I o 2 A i By [ 5y H R o st
[ E ARSI o fﬁ'ﬂ@%fiﬁﬁlﬁﬁ@% ’ %TEI[@%% FHSRHE 2

—rv

1 *pennsylvania Coal Co. v. Mahon, 260 U.S. 393, 416 (1922).

(’strong public desire to improve the public condition is not enough to warrant achieving the
desire by a shorter cut than the constitutional way of paying for the change”).

Wi RS R ALY SR RIICE) b 7146566 (1999) -

Ernst Freund, The Police Power: Public Policy and Constitutional Rights § 511, at 546-47 (1904).
(“Under the police power, rights of property are impaired not because they become useful or
necessary to the public, or because some public advantage can be gained by disregarding them,
but because their free exercise is believed to be detrimental to public interests; it may be said that
the state takes property by eminent domain because it is useful to the public, and under the police
power because it is harmful ...”).

* Lucas v. South Carolina Coastal Council, 505 U.S. 1003, 1027 (1992).

("[O]ur “takings” jurisprudence . . . has traditionally been guided by the understandings of our
citizens regarding the content of, and the State's power over, the “bundle of rights” that they
acquire when they obtain title to property. [T]he property owner necessarily expects the uses of
his property to be restricted, from time to time, by various measures newly enacted by the State in
legitimate exercise of its police powers; “as long recognized, some values are enjoyed under an

implied limitation and must yield to the police power.”)
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47260 U.S. 393, 415.

8 “\While property may be regulated to a certain extent, if regulation goes too far it will be recognized
as a taking.”, 260 U.S. 393, 415.

O X B TS A B [l o [Fl TR 42 0 F1 461- 489; See Generally, Joseph L.
Sax, Takings and the Police Power, 74 YALE LJ 36@(1964) William B. Stoebuck, Police Power,
Taking, and Due process, 37 WASH. & LEe L. Rev. 1057 (1980); Lynda J. Oswald, Property Right

Legislation and The Police Power, 37 AM. Bus. L.J. 527, (2000).
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*2 Penn Central Transportatlon Co. v. New York City , 438 U. S.124 (1978 ) .

> Ethan Shenkman, Could Principles of Fifth Amendment Takings Jurisprudence Be Helpful In
Analyzing Regulatory Expropriation Claims Under International Law?11 N.Y.U. ENvTL. L.J. 174,
182-95 (2002).

> Agins v. Tiburon, 447 U.S. 255, 260 (1980).

% E.g. Joseph L. Sax, Takings Legislation: Where It Stands and What Is Next, 23 EcCoLOGY L. Q. 509
(1996).
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% Oswald, supra note 49, 548-62.
3" Markus Perkams, The Concept of Indirect Expropriation in Comparative Public Law—Search for

Light in the Dark, in INTERNATIONAL INVESTMENT LAW AND COMPARATIVE PUBLIC LAW 108,
130-31 (Stephan W. Schill ed., 2010).
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[ T 2 gy R Ly [l e s T ESSE J/ﬁl‘fﬂ%&xﬁ fli F,!FJE'E > 7t Iran-US Claim Tribunal

RE SRR WH J“'?EbStarrett Housing Corporation v. Iran==Tippetts, Abbett, Mccarthy,
Stratton v IFan 77 % R (V1 s |95 J W bl » it 7§ 4 gigamen s o
ST SIS RS o T ISV R [ kL 1@5‘"?, ° F iR B
FHEE + pUISHLNE Hj#HRYE > (LR Too v. Greater Modesto Insurance Associates
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[SWE’HJ f, 'Jﬁ:t F1331-332 -
%2 Too v. Greater Modesto Insurance Associates, 23 Iran-U.S. CI. Trib. Rep. 378, 387-88 (1989).
("A State is not responsible for loss of property or for other economic
disadvantage resulting from bona fide general taxation or any other action that is commonly
accepted as within the police power of States, provided it is not discriminatory and is not designed
to cause the alien to abandon the property to the State or to sell it at a distress price..." Too v.

Greater Modesto Insurance Associates,).
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8 Sedco, Inc. v. National Iranian Qil Company, 9 Iran-U.S. Cl. Trib. Rep. 248, 273-74. (1985).
(“...an accepted principle of international law that a State is not liable for economic injury which
is a consequence of a bona fide ‘regulation’ within the accepted police power of states.”)

% Elysee M Freeman, Regulatory Expropriation Under NAFTA Chapter 11: Some Lessons From the
European Court Of Human Rights, 42 CoLUM. J. TRANSNAT'L L. 177, 180 (2003).

8 Heéléne Ruiz Fabri, The Approach Taken By The European Court Of Human Rights To The
Assessment Of Compensation For ‘Regulatory Expropriations® of The Property of Foreign
Investors, 11 N.Y.U. Envtl. L.J. 148, 149(2002).

% Protocol to the Convention for the Protection of Human Rights and Fundamental Freedoms, §1, Mar.
20,1952,213 U. N. T. S. 262 .

("Every natural or legal person is entitled to the peaceful enjoyment of his possessions. No one
shall be deprived of his possessions except in the public interest and subject to the conditions
provided for by law and by the general principles of international law.

The preceding provisions shall not, however, in any way impair the right of a State to enforce
such laws as it deems necessary to control the use of property in accordance with the general

interest or to secure the payment of taxes or other contributions or penalties.")
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DaAvID HARRIS, ET AL., LAW OF THE EUROPEAN CONVENTION ON HUMAN RIGHTS 666-68 (2009);
Freeman, supra note 64, at 188-200.

%8 Fabri, supra note 65, at 149.

HARRIS, ET AL., supra note67, at 666-68; Freeman, supra note 64, 186-94.

0 R AR T ?ﬁa—[ﬁ«'é‘\?ﬁ“' [Y 4 1Y » HARRIS, ETAL., supra note67, at 668-69.

Freeman, supra note 64, at 188-93.

"2 Fabri, supra note 65, at 16C’>-64.3LF%H§l il R HIREAERL T PR 218 = s B
FH I iR pL SRR O 1P FLRET [T PSSV

Freeman, supra note 64, at 186.
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Freeman, supra note 64, at 191; %y [l Lifkm b o WY S Al 25 PO i AR % - st
a:ﬂf?]iglq‘ﬁlq £ u;rﬁrfrﬁ& [*IIF‘#;[IE;@ﬂ 3i%qwgutﬁiglq‘§@ EL jj?}—gﬁ&gq@@&”@
?ﬁ%"I%'E'Pj’ﬁlﬁﬁ"&@«‘ﬁu[ IBNEATR > T 2 pEsY LR AT L IR 2 20 A
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HARRIS, ET AL., supra note67, at 677, 677 fn 174; RoBIN C. A. WHITE, ET AL., THE EUROPEAN
CONVENTION ON HUMAN RIGHTS 500-01 (2010).
Id; Freeman, supra note 64, at 191-93.

Freeman, supra note 64, at 189-90.

"8 Sporrong and Lonnroth v. Sweden, 52 Eur. Ct. H.R. (ser. A) 163(1982).

(“In the absence of formal expropriation, that is to say a transfer of ownership, the Court
considers that it must look behind the appearances and investigate the realities of the situation
complained of ... Since the Convention is intended to guarantee rights that are “practical and
effective”..., it has to be ascertained whether that situation amounted to a de facto expropriation,

as was argued by the applicants™)
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= ETRL ‘Ihﬁﬁl e 7t A= 4k £_7 Sl Fpu?ﬁ 5‘~< 'iﬂ]ﬁé[‘eﬁiﬁ%\‘?{l - H e
FAEL AV BT - Harris, 679.
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8 SORNARAJAH, supra note2, at389.

8 CME v. Czech Republic, Final Award, 1603 (UNCITRAL Arb. Sep13 2001).
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% Sax, supra note 95, at 48-50.4/}% FLIfuETA - [filfji7E 42 » F1 489-494 -
1 E. J. de Aréchaga, State Responsibility for the Nationalization of Foreign Owned Property, 11 N.Y.U.

JINT'LL. & PoL. 179, 182 (1978).

% Andrew Newcombe, Regulatory Expropriation, Investment Protection and International Law: When

is Government Regulation Expropriatory and When Should Compensation be Paid? 81 (1999)
(unpublished Master of Laws thesis, University of Toronto), available at:

http://  www.italaw.com/documents/RegulatoryExpropriation.pdf.[hereinafter “When should
compensation be paid”]

" WS o T 42 F1317-319 ¢
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% See e.g. Starrett Housing Corporation v. Iran, 4 Iran-U.S. Cl. Trib. Rep. 122, 154 (1983).
% Joseph L. Sax, Takings and the Police Power, 74 YALE L. J. 36, 48-50 (1964).

% Newcombe, The Boundaries, supra note 1, at 22.

%" See e.g. Perkams, supra note 57, at 150.

59



A S R R A i SRRt o RURLEN RV AT RLEe IR (R ]
YT EERGIT Y S A T 2R R~ AL - % S
m]w j;Ekf - Bl BURLT [T BRI O E e - Pl = L F R
Hp 7 I R 2 s SRR LA~ R IR AR BT
ARE U= O R 555 -

P SRR SR AR e MR TR s [N
(BB J 2 PR ST SR RS PR YR AL
E{F I - 2 ELRLR SR s S R A R B S E R
RS e S S R e N NS 1 il e R iy
= PR RS AL AL A AS SRR B P (R sl IR ARV R R E SR
h o
4. 2 REBIFERE 2 FR

= s TR FI IR L SRR R DAORE) o R
“%ﬂﬁ i ﬁ’*?ﬁib JF=— ﬂaﬁﬂ?%ﬁliﬁlﬁﬁ'ﬁﬁﬁiﬂpﬁsﬁgf R T et e ]/
BRI B R N B A o o BIRE T 2 A A YT [ ARy e
PIBTZ A = AR [ o [ o FEOSA P AL A S = 1
YV RIS AL F ORI E = RABIERELRU -
By o 12t SR S s i FFEREE Sl B[ 5 PSS 152 Rk sy
PR E) 0 B R SRS R R R B R AR
kL IR SRR A T BIEREBE AL T B R 4 S
VA2 }‘Fl'}"l‘_ =t B iitﬁﬂ}ﬁ?hr&%““ﬁ'ﬂ R ERA G B > U

[ ERE 5 o R L H I B3 - - S0y 2 Pl R g o 3 = NI e 0 BSOS
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101 [F“jft 71 AL 7T ﬁ S o
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10, at 447-55.
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3 ANDREW NEWCOMBE & LLUIS PARADELL, LAW AND PRACTICE OF INTERNATIONAL INVESTMENT
TREATIES: STANDARDS OF TREATMENT 332-33 (2009); UNCTAD, EXPROPRIATION: A SEQUEL 5-12
(2012). For comprehensive comment on different BIT, see CAMPBELL MCLACHLAN, ET AL.,
INTERNATIONAL INVESTMENT ARBITRATION: SUBSTANTIVE PRINCIPLES 269-86 (2008).

* MCLACHLAN, ET AL., supra note 3, at 283.

® Energy Charter Treaty, art.13.1, 26, Dec. 17, 1994, 2080 U. N. T. S. 95.
(“Investments of Investors of a Contracting Party in the Area of any other Contracting Party shall
not be nationalized, expropriated or subjected to a measure or measures having effect equivalent
to nationalization or expropriation (hereinafter referred to as “Expropriation”) except where such
Expropriation is:
(a) for a purpose which is in the public interest;
(b) not discriminatory;
(c) carried out under due process of law; and

(d) accompanied by the payment of prompt, adequate and effective compensation.”,)
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® North American Free Trade Agreement, art. 1110, U.S.- Can.- Mex., Dec. 17, 1992, 32 |.L.M. 289
(1993).
(“Article 1110: Expropriation and Compensation
1. No Party may directly or indirectly nationalize or expropriate an investment of an investor of
another Party in its territory or take a measure tantamount to nationalization or expropriation of

such an investment...”)
" Agreement on Promotion and Protection of Investment in ASEAN, art.6(1), Dec. 15 1987, available
at

http://www.asean.org/communities/asean-economic-community/item/the-1987-asean-agreement-f
or-the-promotion-and-protection-of-investments

( “Investments of nationals or companies of any ‘Contracting Party shall not be subject to
expropriation, nationalisation or any measure equivalent thereto...”)

8 Association of Southeast Asian Nations (ASEAN) Comprehensive Investment Agreement, art.14,
Feb. 26, 2009, available at

http://
www.ASEAN.org/images/2012/Economic/AlA/Agreement/ ASEAN%20Comprehensive%C20Inv
estment%C20Agreement%{ACIA)%202012.pdf[hereinafter ASEAN investment agreement]

° Investment Agreement for the COMESA Common Investment Area, art. 20(1), May 22-23, 2007,
available at
http://vi.unctad.org/files/wksp/iiawksp08/docs/wednesday/Exercise%20Materials/invagreecomesa
.pdf. [hereinafter COMESA investment agreement]

(1. Member States shall not nationalize or expropriate investments in their territory or adopt any
other measures tantamount to expropriation of investments...”)
10 Sy T o BT S PR > T 14 (2012)

1 UK Model Investment Protection and Promotion Agreement, art.5(1), 2005.

“(1) Investments of nationals or companies of either Contracting Party shall not be nationalised,
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expropriated or subjected to measures having-effect equivalent to nationalisation or expropriation
(hereinafter referred to as “expropriation”)-in the territory of the other Contracting Party”

Treaty Between Federal Republic '/Germany and Bosnia-Herzegovina Concerning Reciprocal

Encouragement and Protection of Investments, Ger.- Bosn. & Herz., art 4(2), Oct. 18, 2001.
(“Investments by investors of either Contracting Stare shall not be directly or indirectly

expropriated, nationalized or subjected to any other measure the effects of which would be

tantamount to expropriation or nationalization in the territory of the other Contracting State™)

NORAH GALLAGHER & WENHUA SHAN, CHINESE INVESTMENT TREATIES: POLICIES AND PRACTICE
268-70 (2009). Fl A7l e [l o SREHE s a4 A S A F[”TE'JEIUPJ“F&I'WEJ[E'l[ﬁj?; o,

1 1d. at 434.

(' “Neither Contracting Party Shall expropriate, nationalize or take other similar measure
(hereinafter referred to as ‘expropriation’) against the investments of the investors of the other
Contracting Party in its territory... ”)

Free Trade Agreement Between The Government of New Zealand And The Government of the
People’s Republic of China, China-N.Z., art 145(1), Apr.7, 2008[hereinafter China-New Zealand
FTA]; Agreement between the People's Republic of China and the Federal Republic of Germany
on the Encouragement and Reciprocal Protection of Investments, China-Ger., art. 4(1), Dec.1,
2003. [hereinafter China-Germany BIT]

See generally MCLACHLAN, ET AL., supra note 3, at 275-86.
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7 UNCTAD, supra note 3, at 8.
8 1d. at 57-60.

¥ Treaty Between the United States of America and the Government of [Country] Concerning the
Encouragement and Reciprocal Protection of Investment, art.6, Apr. 2012, available at

http://www.state.gov/documents/organization/188371.pdf [hereinafter 2012 U.S. Model BIT]
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% See UNCTAD, supra note 3, at 131.
21 2012 U.S. Model BIT, annex A, B.

?2 2012 U.S. Model BIT, annex B.

® Treaty between the United States of America and the Oriental Republic of Uruguay Concerning the
Encouragement and Reciprocal Protection of Investment, art. 6, annex A, annex B, U.S.-Uru.,
Nov.4 2005, available at
http://www.ustr.gov/sites/default/files/uploads/agreements/bit/asset_upload_file748_9005.pdf.[her
einafter “US-Uruguay BIT”]

Australia - United States Free Trade Agreement, art.11.7, annex 11-A, annex 11-B, U.S.-Austl., May
18, 2004, 118 Stat. 919, available at

http:// www.dfat.gov.au/trade/negotiations/us_fta/final-text/index.html
> United States — Chile Free Trade Agreement, art. 10.9, annex 10-A, annex 10-D, U.S.-Chile, Jun. 6,
2003, available at
http://ww.ustr.gov/sites/default/files/uploads/agreements/fta/chile/asset_upload_filel_4004.pdf
United States — Morocco Free Trade Agreement, article 10.6, annex 10-A, annex 10-B, U.S.-
Morocco, Jun. 15, 2004, available at
http://www.ustr.gov/trade-agreements/free-trade-agreements/morocco-fta.
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2" Dominican Republic-Central America-United States Free Trade Agreement, art.10.7, annex 10-B,
annex 10-C, Aug. 5, 2004, available at
http://www.ustr.gov/Trade_Agreements/Regional/CAFTA/CAFTA-DR_Final_Texts/Section_Inde
x.html[hereinafter DR - CAFTA]

DR - CAFTA, annex. 10-A.

% US-Uruguay BIT, Protocol para.3.

(For greater certainty, the Parties confirm that the list of “legitimate public welfare objectives” in
paragraph 4(b) of Annex B on Expropriation is not exhaustive.)

Agreement Between Japan and The Republic of Peru For The Promotion, Protection and

Liberalisation of Investment, Japan-Peru, art.13, Annex |11, IV, Nov.21, 2008.
70

N

w
o



(Ul s A= o | VE BT BAtes o B A3 oM PR 3 e B
TR ol [ I ST SR Y L A IR - I 2T 3 EPY 5 L
"3BT C A OB o LU SIS AR RS R
(1) lefd Eﬁg[(severe)g[&ij\ D
(2) A R 2 AL TR £ P
A HE IR g L R R AR ST - ZRAE AR R B
(L) Afapy e e 5 o S RSB 92~ O RLGET O ~ R0
o BERE R
(2) HHATET B ey B S VR R S RLE
S~ H - L P PR
5. [F b g™ | IR o BT (R AR AT B4 R R -
BUHST AH S BRI - T g S B e S

GBI 4 i U LR S o [ RS - 2R B
THBIC A - H R S B I A L T TR o Pl Ficap] o
e L RIS . RRot o B AR

T i
T N R 2 e AP
3.2y FA T R IR R A R LY BT L

%1 China-New Zealand FTA , annex I11.

(“In order to constitute indirect expropriation, the state's deprivation of the investor's property
must be:

either severe or for an indefinite period;

and disproportionate to the public purpose.)

A deprivation of property shall be particularly likely to constitute indirect expropriation where it is
either:
discriminatory in its effect, either as against the particular investor or against a class of which the
investor forms part; or
in breach of the state's prior binding written commitment to the investor, whether by contract,
license, or other legal document.

Except in rare circumstances to which paragraph 4 applies, such measures taken in the exercise of a
state's regulatory powers as may be reasonably justified in the protection of the public welfare,
including public health, safety and the environment, shall not constitute an indirect expropriation.”
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% ASEAN investment agreement, Annex I1.

(“3. The determination of whether an action orseries of actions by a Member State, in a specific
fact situation, constitutes an expropriation of the type referred to in sub-paragraph 2(b), requires a
case by-case, fact-based inquiry that considers, among other factors:

(a) the economic impact of the government action, although the fact that an action or series of
actions by a Member State has an adverse effect on the economic value of an investment, standing
alone, does not establish that such an expropriation has occurred,;

(b) whether the government action breaches the government’s prior binding written commitment
to the investor whether by contract, license or other legal document; and (c) the character of the
government action, including, its objective and whether the action is disproportionate to the public
purpose referred to in Article 14(1).

4. Non-discriminatory measures of a Member State that are designed and applied to protect legitimate
public welfare objectives, such as public health, safety and the environment, do not constitute an
expropriation of the type referred to in sub-paragraph 2(b).”)

¥ COMESA investment agreement, art.20.

(“Consistent with the right of states to regulate and the customary international law principles on
police powers, bona fide regulatory measures taken by a Member State that are designed and
applied to protect or enhance legitimate public welfare objectives, such as public health, safety
and the environment, shall not constitute an indirect expropriation under this Article”)
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% Arrangement Between The Association of East Asian Relations And The Interchange Association
For The Mutual Cooperation On The Liberalization, Promotion And Protection of Investment,
Japan-Taiwan, Art.12, Sep.22, 2011.

(“Article 12

1.Expropriation or any measure equivalent to expropriation (hereinafter referred to as “indirect
expropriation”) shall not be taken with respect to investments of investors of either Side, except:
(a) for a public purpose;

(b) in a non-discriminatory ‘manner;

(c) upon payment. of prompt, adequate and effective compensation .pursuant to paragraphs 4
through 6; and

(d) in accordance with due process of law and Article 5.

2. Indirect expropriation referred.to in paragraph 1 refers to an action or a series of actions by the
authorities, which has an effect equivalent to-expropriation without formal transfer of title or
outright seizure.

3. The determination of whether an action or a series of actions by the authorities of either Side, in
a specific fact situation, constitutes an indirect expropriation requires a case-by-case, fact-based
inquiry that considers, among other factors:

(a) the economic impact of the action, although the fact that such action by the authorities has an
adverse effect on the economic value of an investment, standing alone, does not establish that an
indirect expropriation has occurred,;

(b) the extent to which the action interferes with distinct, reasonable expectations arising out of
investment;

(c) the character of the action; and

(d) the objectives of the action, including whether such action is taken for legitimate public
objectives, such as protecting the public welfare, safety and health, and protecting and preserving
the environment.

¥ CAMPBELL MCLACHLAN, ET AL., INTERNATIONAL INVESTMENT ARBITRATION: SUBSTANTIVE
PRINCIPLES 286 (2008); ANDREW NEWCOMBE & LLUIS PARADELL, LAW AND PRACTICE OF
INTERNATIONAL INVESTMENT TREATIES: STANDARDS OF TREATMENT 338-40 (2009).
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% %Eif‘[ IR AT © (87— 47 7 ...3. The determination of whether an action or a series
of actions by the authorities of either Side, in a specific fact situation, constitutes an indirect
expropriation requires a case-by-case, fact-based inquiry that considers, among other factors:

(a) the economic impact of the action, although the fact that such action by the authorities has
an adverse effect on the economic value of an investment, standing alone, does not establish that
an indirect expropriation has occurred,;

(b) the extent to which the action interferes with distinct, reasonable expectations arising out
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of investment;

(c) the character of the action; and

(d) the objectives of the action, including whether such action is taken for legitimate public
objectives, such as protecting the public welfare, safety and health, and protecting and preserving
the environment...

O] TR %H@“?ﬂ%%* IRLERE) [/F )= Mgl FESTEOTE R 'I”J%“?ff?[‘ﬂ‘ = o
FLAKD F%‘ﬁ@'ﬁﬁ%‘f%ﬁ?"jf%ﬁ]l%’ ‘*JES«'[ES«'BJ%’?**%“ 7101 =+ MFA 1 (2012) > » FI5-7;
NORAH GALLAGHER & WENHUA SHAN, CHINESE INVESTMENT TREATIES: POLICIES AND PRACTICE
268-70 (2009).
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“2 See Allen S. Weiner, Indirect Expropriations: The Need for a Taxonomy of ‘Legitimate” Regulatory
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* 1CSID, https://icsid.worldbank.org/ICSID/Index.jsp (last visit Apr.15, 2013).
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6.4.2 [t ¥ E & E UL S 38 AR HHE T RA (% A0 R A
(R | faMetalclad v. Mexico— S ilhe» =Sl i & R i b

B 1B 53 IR R TSR T BT pAfes s Wlﬁéﬁ'?%ﬁ'%ﬁi@ > i Metalclad
v. Mexico = - i gt g o L (i 5 ) o ALY - B g
~ B %@P £ E R A [ & 2 K RLE i) Sl B A PRI F [
Pl o PRISER » BRI [ | A 77 BRI 2 2 R e PR RS R B L 9t =
7 Pope & Talbot v.Canada~ % » f{i# -G 4% - BT LR T L -
Aot e Bl SRR RRT R A R VAR R SRR A
U e iy b liEd it R NE S e N I?W MLy = Bl S P 1IV I F]2P
[l e 50 2 EEZE;t’HI R TR FE ISR R IR
WERrs S S YNURTA IR F Vg 2R v B et ’ﬂ%ﬁiﬁ?} [ R Bl i proyk (1

! Metalclad Corp. v. United Mexican States, ICSID Case No. ARB(AF)/ 97/1, Award, 1103 (Aug. 30,
2000), 40 I.L.M. 36, 50 (2002). (“Thus, expropriation under NAFTA includes not only open,
deliberate and acknowledged takings of property, such as outright seizure or formal or obligatory
transfer of title in favour of the host State, but also covert or incidental interference with the use
of property which has the effect of depriving the owner, in whole or in significant part, of the use
or reasonably-to-be-expected economic benefit of property even if not necessarily to the obvious

benefit of the host State.”)
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0L > Jjifjijic-Pope & Talbot v. Canada® - Feldman v Mexico%’ » %#SD Myers v. Canada-
R TSR A DS R S R P L gl o R
# o Feldman v. Mexicod [l =gt > T3 Op 25 2 ORI R s I ERUAL G
HRs ~ FTHETED (SRR AR POk P 7 R ST e D BOG L
sV ARF] o AT B DAY R R PR TR RS R I SO
EPIEIRER ] SRR - PRI b fRAEAE P AR - ° > SD Myers v. Canada

2 Pope & Talbot, Inc. v. Can., Interim Award, 199 (NAFTA Trib. 2000).
(“Indeed, much creeping expropriation could be conducted by regulation. and a blanket exception
for regulatory measures would create a gaping loophole in international protections against

expropriation....... ™)
® Feldman v. United Mexican States, ICSID Case No. ARB(AF)/99/1,Award, 19100-03 (Dec.16,
2002).

* National Grid v. Argentine Republic, Award, 1153 (UNCITRAL Arb. Nov.3, 2008).
® Feldman v. Mex., 182.
(“governments must be free to act in the broader public interest through protection of the

environment, new or modified tax regimes, the granting orwithdrawal of
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Fo ri?&%ﬁ% BTy ﬁﬁ'[aﬁ'%ﬁﬁf—'v— Jﬁ&[gtpfmpﬁg}ﬁgg I El?f%fﬁgﬁ}ﬁﬁﬁ , F;_g i
W TR NI BRI TRV E@‘i*ﬂﬂ%ﬂi’ Sl ny B FIUBIE

E]fj— Iﬁﬂ...J 8
IF=9f ) €|EDF v. Romania%’ ~ Gustav v. Ghana®'s" - r[[i&’f{sg HgrE > TR F%
ERBREANRRH 1 o fh) s PP TR M R 2

government - subsidies, reductions or increases .In tariff levels, imposition-of zoning
restrictionsand the like”, adding that  “reasonable governmental regulation.. of this type
cannot be achieved if any business that is adversely affected may seek
compensation, and it is.safe to say that customary international law recognizes this”.)

® S.D. Myers, Inc. v. Can., Partial Award, 281, 40 I.L.M. 1408, 1440 (NAFTA Trib. 2000).

" Saluka v. Czech Republic, Partial Award; §9254-55(UNCITRAL Arb. Mar.17, 2006).
(“The Tribunal acknowledges that Article 5 of the Treaty in the present case is drafted very
broadly and does not contain any exception for the exercise of regulatory power. However, in
using the concept of deprivation, Article 5 imports into the Treaty the customary international law
notion that a deprivation can be justified if it results from the exercise of regulatory actions aimed
at the maintenance of public order. In interpreting a treaty, account has to be taken of “any
relevant rules of international law applicable in the relations between the parties” — a requirement
which the International Court of Justice (“ICJ”) has held includes relevant rules of general

customary international law.”)

® Saluka v. Czech, 1262.
( “In the opinion of the Tribunal, the principle that a State does not commit an expropriation and is
thus not liable to pay compensation to a dispossessed alien investor when it adopts general
regulations that are “commonly accepted as within the police power of States” forms part of
customary international law today...”)

° EDF v. Republic of Rom., ICSID Case No. ARB/05/13, Award, 1308, 99311-13 (Oct.8 2009);

Gustav v. Republic of Ghana, ICSID Case No. ARB/07/24, Award, 9297(Jun.18, 2010).
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6.5 ElffiIzE M ARES SR TS5 AU aYIR
#

7 BR[0T AL i Bl R 7 % T IR = 28
SETIk G LB ST S AR a0 (effect) - 2 B AL e
VA & ORISR NIV I 3 B RRL T 2 U E 9 (publie: purpose) - 4.5
Fﬁ fL |7F~r'§}%4 HdH>(due process) ~ 5.[: ES«'%;FP[ ft* =L | IFeit % (discrimination) ~ 6.4

10 Azurix(1) v. Argentine Republic, ICSID Case No. ARB/01/12,Award, $309(July14,
2006).[hereinafter “Azurix 1”"]

(“For the Tribunal, the issue is not so much whether the measure concerned is legitimate and
serves a public purpose, but whether it is a measure that, being legitimate and serving a public
purpose, should give rise to a compensation claim. In the exercise of their public policy function,
governments take all sorts of measures that may affect the economic value of investments without
such measures giving rise to a need to compensate.”)

I LG&E. v. Argentine Republic, ICSID Case No. ARB/02/1, Decision on Liability, 195 (Oct.3,
2006).

(“With respect to the power of the State to adopt its policies, it can generally be said that the
State has the right to adopt measures having a social or general welfare purpose. In such a case,
the measure must be accepted without any imposition of liability, except in cases where the

State’s action is obviously disproportionate to the need being addressed.” )
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3 Tecmed v. Unlted Mexican States , ICSID Case No ARB(AF)/00/2, Award, 9115 (May 29,
2003);LG&E v. Arg., 1194.( quoting the Tecmed case.)
( “This determination is important because it is one of the main elements to distinguish, from the
point of view of an international tribunal, between a regulatory measure, which is an ordinary
expression of the exercise of the state’s police power that entails a decrease in assets or rights, and

a de facto expropriation that deprives those assets and rights of any real substance...”)
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Pope v. Canada o2 {[#1&3E (= % 770 £ [[Sempra v. Argentina*’ - PSEG v. Turkey%§' -
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Y LG&E v. Arg, 1189.
(“In order to establish whether State measures constitute expropriation under Article 1V(1) of the
Bilateral Treaty, the Tribunal must balance two competing interests: the degree of the measure’s
interference with the right of ownership and the power of the State to adopt its policies.”)

5 Pope v. Can., 9102.

18 pope v. Can., 9100.
(*“...the Investor remains in control of the Investment, it directs the day-to-day operations of the
Investment. and no officers or employees of the Investment have been detained by virtue of the
Regime. Canada does not supervise the work of the officers or employees of the Investment, does
not take any of the proceeds of company sales (apart from taxation), does not interfere with
management or shareholders' activities, does not prevent the Investment from paying dividends to
its shareholders. does not interfere with the appointment of directors or management and does not

take any other actions ousting the Investor from full ownership and control of the Investment.”)
' pope v. Can., 99100-05.

8 Sempra v. Argentine Republic, ICSID Case No. ARB/02/16, Award, 1285 (Sep.28, 2007).
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(“Many of the measures discussed in the instant case have had a very adverse effect on the
conduct of the business concerned: This is, however, again a question that the Treaty addresses in
the context of other safeguards for protecting the investor. A finding of indirect expropriation
would require more than adverse effects. It would require that the investor no longer be in control
of its business operation, or that the value of the business have been virtually annihilated. This is
not the case in the present dispute.”)

9 PSEG v. Republic of Turk., ICSID Case No. ARB/02/5, Award, 4278 (Jan.19, 2007).
(“The Tribunal has no doubt that indirect expropriation can take many forms. Yet, as the tribunal
in Pope & Talbot found, there must be some form of deprivation of the investor in the control of
the investment, the management of day-to day-operations of the company, interfering in the
administration, impeding the distribution of dividends, interfering in the appointment of officials
and managers, or depriving the company of its property or control in total or in part.”)

% Enron v. Argentine Republic, ICSID Case No. ARB/01/3, Award, 9245 (May 22, 2007).
( “The list of measures considered in the Pope & Talbot case as tantamount to expropriation,
which the Respondent has invoked among other authorities, is in the Tribunal's view
representative of the legal standard required to make a finding of indirect expropriation.
Substantial deprivation results in that light from depriving the investor of the control of the
investment, managing the day—to—day operations of the company, arrest and detention of
company officials or employees, supervision of the work of officials, interfering in the
administration, impeding the distribution of dividends, interfering in the appointment of officials
and managers, or depriving the company of its property or control in total or in part.” )

21 Vivendi Universal (11) v. Argentine Republic, ICSID Case No. ARB/97/3, Award (Aug. 20,

2007).[hereinafter Vivendi 1]
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% Vivendi II, §7.5.24.

% Vivendi I, 17.5.33.
( “Here, the Province's actions — from the very opening months_of the concession, continuing
through its wrongful regulatory action and culminating in-the unilateral amendments to the 8 April
Agreement — had the necessary consequence of forcing CAA to terminate the Concession
Agreement...”)

# Vivendi Il, 17.5.34.
( “Paraphrasing the words of the Tecmed, CME, Santa Elena, and Starrett Housing tribunals,
Claimants were radically deprived of the economic use and enjoyment of their investment, the
benefits of which (i.e. the right to be paid for services provided) had been effectively neutralised
and rendered useless. Under these circumstances, rescission of the Concession Agreement
represented the only rational alternative for Claimants. By leaving Claimants with no other
rational choice, we conclude that the Province thus expropriated Claimants' right of use and
enjoyment of their investment under the Concession Agreement.”)

% 5D Myers v. Can., 1282.
(“The distinction between expropriation and regulation screens out most potential cases of
complaints concerning economic intervention by a state and reduces the risk that governments will
be subject to claims as they go about their business of managing public affairs. An expropriation
usually amounts to a lasting removal of the ability of an owner to make use of its economic rights
although it may be that, in some contexts and circumstances, it would be appropriate to view a
deprivation as amounting to an expropriation, even if it were partial or temporary.”)

96



P R S T AR OB 2T ﬁﬁ SRR T -
FIREF > ARESES I D BT o TR R e -
7t LG&E v. Argentina% 1 > rf[%&@kﬂﬂpﬁaﬁﬁ&/ ugﬁ g&,g[{%j% | T S
=BG PR MRS RS A Y ARG o iy SRR o2 LRI B ALY
ﬁ%%ﬁ’HB%ﬁWﬁﬁﬁ%o%
He T A PSR ~[ﬁA[P“TTg%+LH'+ PRETHARR ) BRI ik (=
ER B IO R o 5 A o IR SR BRI R RO OB 1 T
HENE R {F o [ Archer v. Mexico= 3 iy =1 'JiH'@L"rﬁFru ; r?jtu R &
I o AL ECAORL - YR s TR s - e £
(A R B T P iR e O SRR o [ R R e (iR
RL VAR ST Bl o FREEOET o IR R S AR R R B RL
PR R P LS Tl SR i R ol Y R PNk - SO Yo Em;vgjﬁ[* 7
< AT A o T RS T O R o I ol - 5 [
Sl P O TR o PR R AG RO ] > SRz asE - o 7T AR fﬁJﬁ'J il
(RETEICTS R EERRN A TE =875 iNIAE Sl N-1% 217 W P SN e =1 SRR NG
gt TR A Bk ST B ALES R U i
REAR S R R (R (= )
PR G B AL B F D R N B T

-

% |G&E v. Arg., 1190.

27" Archer v. United Mexican States, ICSID Case No. ARB(AF)/04/5, Award, 1240 (Nov. 21, 2007).
(“The test on which other Tribunals and doctrine have agreed —and on which the Claimants'
rely— is the “effects test.” Judicial practice indicates that the severity of the economic impact is
the decisive criterion in deciding whether an indirect expropriation or a measure tantamount to
expropriation has taken place. An expropriation occurs if the interference is substantial and
deprives the investor of all or most of the benefits of the investment. There is a broad consensus in
academic writings that the intensity and duration of the economic deprivation is the crucial factor
in identifying an indirect expropriation or equivalent measure.”)

%8 Archer v. Mex., 9242.

(“ Notwithstanding the fact that previous cases are not identical, and that certain considerations
and decisions have not been uniform, a common principle may be extracted: only loss of control
over the investment or substantial loss of its economic value may amount to an indirect
expropriation.)
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% Archer v. Mex., 1439-99, 94100-05.

% Archer v. Mex.; 4251.
(“In the Tribunal's view; this:is not an expropriation case. The Claimants contend that the
expropriatory nature of the Tax is confirmed by the fact that the Tax was discriminatory and also
interfered with their legitimate and reasonable expectations regarding the economic benefit to be
obtained from the use and enjoyment of the Investment. However, no expropriation occurs unless
the measure's degree of interference is substantial, which is not the case in the present situation,
where the Claimants remained at all times in control of their investment, producing and
distributing HFCS in Mexico. Accordingly, the loss of benefits or expectation, or the alleged
discriminatory character of the Tax —standing alone— is not a sufficient criterion for an
expropriation.”)

1 Archer v. Mex., 19245-46.
“In the present case, there was no expropriation of physical assets. Nor was there any indirect
expropriation of the Claimants’ investment, i.e., the Enterprise or ALMEX. The Tax did not
deprive the Claimants of fundamental rights of ownership or management of their investment.
The Claimants have remained in full title and possession of their investment, controlling at all
times ALMEX's production, sales and distribution of its products. An alternative criterion
regarding intensity is whether the host State measure affects most of the investment's economic

value or renders useless the most economically optimal use of it. .... In the present case, the
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object of the alleged expropriation is the profits that ALMEX would have generated from January
1, 2002 to December 31, 2006 in the absence of the Tax, including their profits on lost sales of
HFCS in Mexico. Using the abovementioned test, the tax was not sufficiently restrictive to
support a conclusion that the Tax had effects similar to an outright expropriation.” )
%2 Fireman's Fund v. United Mexican States, ICSID Case No. ARB(AF)/02/1, Award, 9946-98 (July
17, 2006).
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% Vivendi 1, 17.5.20.- 7.5.21.

¥ Sjemens v. Argentine Republic, ICSID Case No. ARB/02/8, Award, 9270 (Feb.6 2007).
(“Argentina has argued against taking into consideration only the effect of measures for purposes
of determining whether an expropriation has taken place. The Tribunal recalls that Article 4(2)
refers to measures that “a sus efectos” (in its Spanish original) would be equivalent to
expropriation or nationalization. The Treaty refers to measures that have the effect of an
expropriation; it does not refer to the intent of the State to expropriate. [...] A different matter is
the purpose of the expropriation, but that is one of the requirements for determining whether the
expropriation is in accordance with the terms of the Treaty and not for determining whether an
expropriation has occurred.”)

0 National Grid v. Arg., 1147

(“Itis clear from a reading of Article 5(1) that whether the party concerned had the intent to
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expropriate or to nationalize in taking measures equivalent to either is not a requirement. Article
5(1) is concerned only with measures having an effect equivalent to nationalization or
expropriation. Article 5(1) does not qualify whether the measures are taken in the exercise of a
Contracting Party regulatory power or any other power a government may be entitled to exercise.
The key words for the Contracting Parties are “effect equivalent to.” The measures' effect needs to
be tantamount to an expropriation or nationalization....”)

*1 5D Myers v. Can., 1988-128.

2 SD Myers v. Can., 19285-86.
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* SD Myers v. Can., 1287.
(“In this case, the Interim Order and the Final Order were designed to, and did, curb SDMI’s
initiative, but only for a time. CANADA realized no benefit from the measure. The evidence does

not support a transfer of property or benefit directly to others™)
“ Olguin v. Republic of Para., ICSID Case No. ARB/98/5, Award, 984 (July 26, 2001).
(“For an expropriation to occur, there must be actions that can be considered reasonably
appropriate for producing the effect of depriving the affected party of the property it owns, in such
a way that whoever performs those actions will acquire, directly or indirectly, control, or at least
the fruits of the expropriated property. Expropriation therefore requires a teleologically driven
action for it to occur; omissions, however egregious they may be, are not sufficient for it to take
place.”)
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** Petrobart v. Kyrgyzstan, Arb. No. 126/2003, 77 (SCC Arb. Mar.29, 2005).
( “It is clear that there was no formal expropriation of Petrobart’s investment. Nor does it appear
that the measures taken by the Kyrgyz Government and state authorities, although they had
negative effects for Petrobart, were directed specifically against Petrobart’s investment or had the
aim of transferring economic values from Petrobart to the Kyrgyz Republic. Petrobart’s claims
against KGM remained and gave rise to demands in KGM’s bankruptcy. The Arbitral Tribunal
considers that the measures taken by the Kyrgyz Republic, while disregarding Petrobart’s
legitimate interests as an investor, did not attain the level of de facto expropriation. The Arbitral
Tribunal therefore concludes that the Republic’s action does not fall within Article 13(1) of the
Treaty.”)

“ 5.D. Myers v. Can., f 285.
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" Methanex Corp. v. U.S., Final award, Part 11, Chapter D 991-25 (UNCITRAL Arb. Aug. 3, 2005).

® Methanex v. U.S. Part IV, Chp. D, 7.
(“In the Tribunal’s view, Methanex is correct that an intentionally discriminatory regulation
against a foreign investor fulfills a key requirement for establishing expropriation. But as a matter
of general international law, a non-discriminatory regulation for a public purpose, which is
enacted in accordance with due process and, which affects, inter alios, a foreign investor or
investment is not deemed expropriatory and compensable...”)

* Methanex v. U.S., Part IV Chp. D, 9-18.
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%0 Feldman v. Mex., 196-23.

°' Feldman v. Mex., 19104-05.
(“Drawing the line between expropriation and regulation has proved difficult both in the
pre-NAFTA context and for the handful of NAFTA Chapter 11 tribunals that have considered the
issue. Here again, despite the less specific language and the lack of references to “tantamount to
expropriation, 'the Restatement is somewhat helpful, particularly the comments, in understanding
customary international law in this area....The “comments” to the Restatement are designed to
assist in determining, inter alia, how to distinguish between an indirect expropriation and valid
government regulation: "... A state is not responsible for loss of property or for other economic
disadvantage resulting from bona fide general taxation, regulation, forfeiture for crime, or other
action of the kind that is commonly accepted as within the police power of states, if it is not
discriminatory....””)
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% Feldman v. Mex., 19138-41.
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> Saluka v. Czech., 9262.

% Saluka v. Czech., 9267.

% Saluka v. Czech., 19272-73.
( “The Czech State, in the person of its banking regulator, the CNB, had the responsibility to take
a decision on 16 June 2000. It enjoyed a margin of discretion in the exercise of that responsibility.
In reaching its decision, it took into consideration facts which, in the opinion of the Tribunal, it
was very reasonable for it to consider. It then applied the pertinent Czech legislation to those facts
—again, in a manner that the Tribunal considers reasonable. In the absence of clear and compelling
evidence that the CNB erred or acted otherwise improperly in reaching its decision, which
evidence has not been presented to the Tribunal, the Tribunal must in the circumstances accept the
justification given by the Czech banking regulator for its decision.”)

*" EDF v. Rom., 4445-64.
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* EDF v. Rom., 9311.
Fireman’s fund v. Mex., 1176.
(“(j) To distinguish between a compensable expropriation and a non compensable regulation by a
host State, the following factors (usually in combination) may be taken into account: whether the
measure is within the recognized police powers of the host State; the (public) purpose and effect
of the measure; whether the measure is discriminatory; the proportionality between the means
employed and the aim sought to be realized; and the bona fide nature of the measure.”)
' Azurix 1, 919309-13;Tecmed v. Mex. 9117-22. 735l S HL 1 > BEIRY H%&@ﬁfﬁ@ﬁﬁﬁu
CYAUEVRTE T B2 (LR R PR Y O T g L B 5T f;gi[ﬁiff‘[@%lﬁqr i > i) 7
PR ARSI -
62 5.D. Myers v. Can., { 285.

I=EME

o2}
o

o

109



SV PR I S AR (TR 0 1) R R Y S 2R
R YT ST 4T14PICity WaterElff'J‘&‘Ei'?%’% < ERE Y N O
b JefiCity water  Filf BRI B T 9R Ry E R I ) R £ = R
SRR 5 (EY LI AR il o

g PR SRR (LRLGE I P IRVEE SRR T AR R
= SRR A IO SR o HPRrRO- SE IR
PO A - RO Jste K Iy B BRI P - PR S DRI
S ofyl o

(EUAL % iR AOS99 B0 A I BB 8 i 2 4L
F T P i SO 2 o el o R AR R R D
s 2 SERR B MR N R P Y R 2
i A ey 53 B TR S R RS A £ P 1
Hite o L o i Pl T E%“$W& o R 2 S R R
RLAGERO R st » Tl LR o) 0 (O - SI0SE S a1
1 R 2 4 SRR N RS T R L Rl i s i g -

6.5.4 BEREHREERBEESER
9 PR TR T - SRR ARy s T | s

f\j\ SUF el =K - [ RERestatement (3rd) S 5 ﬁﬂﬁ“ﬂ}ﬁifﬁﬂjﬁ’?“ FYUZ| B » Py
[F== R~ | EC =Y [A] > g Feldman v. Mexico% <7 [i":Restatement (3rd)fv
E SERNY R ﬁfﬁ%ﬁﬁﬁiﬁ?f?ﬁiﬁﬂj » VTR = %ﬁljf?f}’*@’ﬁ"ﬁ'@%ﬂ* s
TR E - FORAH Y ﬁ@'l‘%‘?ﬁ? fEUI—E",'%EEf"E'ﬂ*’J‘)“Efﬁﬁz'[‘ﬂiﬁ FURR Ry
REF RIS DU Rr > O h L RVERER « AL PEL I R

6 Biwater v. United Republic of Tanz., ICSID Case No. ARB/05/22, Award, 1195-200(July 24, 2008.
% Biwater v. Tanz., 4516-19.
% Biwater v. Tanz., 1515.
(“In all the circumstances, therefore, there was no necessity or impending public purpose to justify
the Government’s intervention in the way that took place.”)
ANDREW NEWCOMBE & LLUIS PARADELL, LAW AND PRACTICE OF INTERNATIONAL INVESTMENT
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TREATIES: STANDARDS OF TREATMENT 375-76 (2009); M. SORNARAJAH, THE INTERNATIONAL LAW
ON FOREIGN INVESTMENT 396 (2010).
%7 Feldman v. Mex., 19138-41.
% 1d.
% Methanex v. U.S., Part IV, Chapter D, q11.
® Methanex v. U.S., Part IV, Chapter D, q12-14.
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! EDF v. Rom., 11287-97.

> EDF v. Rom., {311.

”® EDF v. Rom., 14311-13.

Saluka v Czech., 271.
(“...the Tribunal is of the view that the CNB was justified, under Czech law, in imposing the
forced administration of IPB and appointing an administrator to exercise the forced
administration.”)

> Archer v. Mex., 9250.

(“Other factors may be taken into account, together with the effects of the government's measure,
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including whether the measure was proportionate or necessary for a legitimate purpose; whether it
discriminated in law or in practice; whether it was not adopted in accordance with due process of
law™)

® Feldman v. Mex., 9137.

" Fireman’s fund v. Mex., 1176

8 1d. at 9206.
(“...as mentioned before, discriminatory treatment is used as one of the factors to distinguish
between a compensable expropriation and a non-compensable regulation by a host State....”)
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™ 1d. at 1207.
8% CME v. Czech, 191-27.
' 1d. at 9603.
(“...deprivation of property and/or rights must be distinguished from ordinary measures of the
State and its agencies in proper execution of the law. Regulatory measures are common in all
types of legal and economic systems in order to avoid use of private property contrary to the
0 general welfare of the (host) State.”)
Id.
(“The Council’s actions and inactions, however, cannot be characterized as normal broadcasting
regulator’s regulations in compliance with and in execution of the law, in particular the Media
Law. Neither the Council’s actions in 1996 nor the Council’s interference in 1999 were part of
proper administrative proceedings. They must be characterized as actions designed to force the
foreign investor to contractually agree to the elimination of basic rights for the protection of its
investment (in 1996) and as actions (in 1999) supporting the foreign investor’s contractual partner
in destroying the legal basis for the foreign investor’s business in the Czech Republic.”)
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8 Id. at 1607.
8 EDFv. Rom., 99287-92.
8 Archer v. Mex., 1250.

% LG&E v. Arg., 1190.
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8 Metalclad v. Mex., 1928-69.

% 1d. at 1108.

8 LG&E v. Arg., 1189-90.
(“In order to establish whether State measures constitute expropriation under Article V(1) of the
Bilateral Treaty, the Tribunal must balance two competing interests: the degree of the measure’s
interference with the right of ownership and the power of the State to adopt its policies. In
evaluating the degree of the measure’s interference with the investor’s right of ownership, one

must analyze the measure’s economic impact — its interference with the investor’s reasonable
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expectations — and the measure’s duration.” ).

% 1d. at 4198-200.

% “Many of the measures discussed in the instant case have had a very adverse effect on the conduct of
the business concerned. This is, however, again a question that the Treaty addresses in the context
of other safeguards for protecting the investor. A finding of indirect expropriation would require
more than adverse effects. It would require that the investor no longer be in control of its business
operation, or that the value of the business have been virtually annihilated. This is not the case in
the present dispute.” Sempra v. Arg., 4285.

“Legitimate expectation is also an issue which the parties have discussed, and is subject to
protection under broadly conceived treaty standards and international law. This does not mean,
however, that this right will operate to make the test for indirect expropriation less stringent.”

Sempra v. Arg., 1288.
% Archer v. Mexico, 1250-51.
(“Other factors may be taken into account, together with the effects of the government's measure,
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including whether the measure was proportionate or necessary for a legitimate purpose; whether it
discriminated in law or in practice; whether it was not adopted in accordance with due process of
law; or whether it interfered with the investor's legitimate expectations when, the investment was
made. In the Tribunal's view, this is not an expropriation case. The Claimants contend that the
expropriatory nature of the Tax is confirmed by the fact that the Tax was discriminatory and also
interfered with their legitimate and reasonable expectations regarding the economic benefit to be
obtained from the use and enjoyment of the Investment. However, no expropriation occurs unless
the measure’s degree of interference is substantial, which is not the case in the present situation,
where the Claimants remained at all times in control of their investment, producing and
distributing HFCS in Mexico. Accordingly, the loss of benefits or expectation, or the alleged
discriminatory character of the Tax —standing alone— is not a sufficient criterion for an
expropriation.”)

* Feldman v. Mex., Y111

% Tecmed v. Mex., 1935-51.
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" Azurix v. Arg., 1938-49.
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(“The expectations ... are not necessarily based on a contract but on assurances explicit or implicit,
or on representations, made by the State which the investor took into account in making the
investment...”)
% 1d. at 9322
(“---. the Tribunal finds that the impact on the investment attributable to the Province’s actions
was not to the extent required to find that, in the aggregate, these actions amounted to an
expropriation; Azurix did not lose the attributes of ownership, at all times continued to control
ABA and its ownership of 90% of the shares was unaffected. No doubt the management of ABA
was affected by the Province’s actions, but not sufficiently for the Tribunal to find that Azurix’s
investment was expropriated.”)
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1% Methanex v. U.S., Part. IV, Chp. D, 7.
(“In the Tribunal’s view, Methanex is correct that an intentionally discriminatory regulation
against a foreign investor fulfills a key requirement for establishing expropriation. But as a matter
of general international law, a non-discriminatory regulation for a public purpose, which is
enacted in accordance with due process and, which affects, inter alios, a foreign investor or
investment is not deemed expropriatory and compensable unless specific commitments had been
given by the regulating government to the then putative foreign investor contemplating investment
that the government would refrain from such regulation.”)

101 1d. at Part. IV, Chp. D, 19-18.
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% Tecmed v. Mex., 1935-51.
% 1d. at 9122.
(“After establishing that regulatory actions and measures will not be initially excluded from the
definition of expropriatory acts, in addition to the negative financial impact of such actions or
measures, the Arbitral Tribunal will consider, in order to determine if they are to be characterized
as expropriatory, whether such actions or measures are proportional to the public interest
- presumably protected thereby and to the protection legally granted to investments...”)
Id.
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1% 1d. at 99122-51.

07 Azurix v. Arg., 311.
(“...The public purpose criterion as an additional criterion to the effect of the measures under
consideration needs to be complemented. The parties have referred in their exchanges to findings
of the tribunal in Tecmed. That tribunal sought guidance in the case law of the European Court of
Human Rights, in particular, in the case of James and Others. The Court held that “a measure
depriving a person of his property [must] pursue, on the facts as well as in principle, a legitimate
aim ‘in the public interest’”, and bear “a reasonable relationship of proportionality between the
means employed and the aim sought to be realized”. This proportionality will not be found if the
person concerned bears “an individual and excessive burden”. The Court considered that such  “a
measure must be both appropriate for achieving its aim and not disproportionate thereto.”)

18 | G&E v. Arg., 1195.
(“With respect to the power of the State to adopt its policies, it can generally be said that the State
has the right to adopt measures having a social or general welfare purpose. In such a case, the
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measure must be accepted without any imposition of liability, except in cases where the State’s
action is obviously disproportionate to the need being addressed. ™)
109 Archer v. Mex., 250.

“Other factors may be taken into account, together with the effects of the government's measure,
including whether the measure was proportionate or necessary for a legitimate purpose; whether it
discriminated in law or in practice; whether it was not adopted in accordance with due process of
law; or whether it interfered with the investor's legitimate expectations when, the investment was
made.”

10 Fireman’s fund v. Mex., 4176.
" EDF v. Rom., 1293.
(“As held by other tribunals, in addition to a legitimate aim in the public interest there must be “a
reasonable relationship of proportionality between the means employed and the aim sought to be
realized”; that proportionality would be lacking if the person involved “bears an individual and
excessive burden.””)
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112 |d

113 Ppetrobart v. Kyrg., 77.
(“It is clear that there was no formal expropriation of Petrobart’s investment. Nor does it appear
that the measures taken by the Kyrgyz Government and state authorities, although they had
negative effects for Petrobart, were directed specifically against Petrobart’s investment or had the
aim of transferring economic values from Petrobart to the Kyrgyz Republic. Petrobart’s claims
against KGM remained and gave rise to demands in KGM’s bankruptcy. The Arbitral Tribunal
considers that the measures taken by the Kyrgyz Republic, while disregarding Petrobart’s
legitimate interests as an investor, did not attain the level of de facto expropriation.” )
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1 HEGRE 0 f4FiAe1 -5 (Denial of Justice)™ ™ | 1#’?ﬂﬁp‘rﬁhj SEOFT- YT > T Due
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INTERNATIONAL LAw (2005); JAMES CRAWFORD, BROWNLIE’S PRINCIPLES OF PUBLIC
INTERNATIONAL LAW 619-20 (2012); M. SORNARAJAH, THE INTERNATIONAL LAW ON FOREIGN
INVESTMENT 357-59 (2010).
5 Feldman v. Mex., 1139.
(“Azinian states that “A governmental authority surely cannot be faulted for acting in a manner
validated by its own courts unless the courts themselves are disavowed at the international level.”
Azinian further suggests that there must be a showing that the court decision itself is a violation of
NAFTA, or that the relevant courts have not accepted the suit, or there is “a clear and malicious
misapplication of the law””)
® 1d. at 99138-41.
17 saipem. v. People's Republic of Bangl., ICSID Case No. ARB/05/7, Award, 133(Jun. 30, 2009).
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119 gsaluka v. Czech, 1274.

120 Eireman’s fund v. Mex., §176.
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Ursula Kriebaum, Regulatory takings : balancing the ‘interests of the investor and the state, 8 J.
WORLD INV. & TRADE 717, 725-27 (2007), Ben Mostafa, supra note 16, at 273-74.

! Methanex v. U.S., Part IV, Chapter D, 997-11.

? Restatement (Third), $712.

(“A state is not responsible for loss of property or for other economic
disadvantage resulting from bona fide general taxation, regulation, forfeiture for crime, or other
action of the kind that is commonly accepted as within the police power of states”(emphasis
added by the author),.)

Treaty Between the United States of America and the Government of [Country] Concerning the
Encouragement and Reciprocal Protection of Investment, annex B, para.4(b), Apr. 2012, available
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“ Anne K. Hoffmann, Indirect Expropriation, in STANDARDS OF INVESTMENT PROTECTION 151,
165-66 (August Reinisch, ed., 2008).

Elcombe, supra note 9, at 924-31 ; L Yves Fortier & Stephen L Drymer, Indirect Expropriation in
the Law of International Investment: | Know It When | See It, or Caveat Investor, 13 ASIAPAC. L.
REV. 79, 93-94 (2005).
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INVESTMENT ARBITRATION: SUBSTANTIVE PRINCIPLES 275 (2008); RUDOLF DOLZER & CHRISTOPH
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