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Copyright Issues in Fan Fiction: Focusing on Fair Use
Student: Yi-Ping Huang Advisor: Dr. Min-Chiuan Wang
Institute of Technology Law
National Chiao Tung University
Abstract

Fan fiction is a kind of derivative work written by amateur writer who uses characters
or settings from copyrighted work. This kind of creation is now spreading rapidly around
the world because of the advent of the Internet. Meanwhile, more and more people have
become aware of the legal issues regarding this creation. However, no case of copyright
infringement on the basis of fan fiction has ever gone to trial in Taiwan. Previous
researchers have not reached a consensus on the legal issues involved, and there is also a
lack of empirical research regarding copyright issues in fan fiction.

The aim of this study is to analyze the copyright issues raised between fan fiction
writers and copyright owners by examining previous studies and analogous cases. The
subjects discussed in the thesis including whether a character can be protected by copyright,
upon what fan fiction might infringe and the fair use defense. In addition, a qualitative
research based on in-depth and semi-structured interview is.conducted in order to provide
useful information about how to appropriately treat the issue of fan fiction as fair use.

The result turns out that a fan fiction which is considered successful among other fans
will probably violate both reproduction and adaption right of the copyright owner, yet it
may not necessarily constitute moral rights infringement. An empirical research performed
by the thesis shows that the three respondents have a tendency to believe parody works as
fair use, while the judgment concerning other fan fictions which are not considered to be
parodies will largely depend on the creativity demonstrated by the fan fiction and the impact
on the financial interest of copyright owner.

Fan fiction should deserve protection to certain degree because it conforms to the
legislative purpose of copyright law, and for most of the time there is a mutually beneficial
relationship between fan fiction writers and copyright owners. However, merely depending
on the fair use doctrine under current law to protect this kind of creation may be insufficient,
thus applying some additional methods may be able to relieve the tension between amateur
writers and copyright owners. Ultimately, in order to bring out more and more creative
works and promote the development of our culture, the copyright law should adopt some

revisions to improve the legal status of fan fiction writers as well as many remix creators.

Keywords: fan fiction, derivative work, right of attribution, right of integrity, reproduction

right, adaption right, fair use
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7% The League of Extraordinary Gentlemen , WIKIPEDIA,
http://en.wikipedia.org/wiki/The League of Extraordinary Gentlemen (last visited May, 30, 2013).

""" LEGO® The Lord of the Rings, LEGO, http://thelordoftherings.lego.com/en-us/Default.aspx (last visited
May, 30, 2013).
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%w%a%mﬁ’gﬁﬁiéﬁﬂlﬁﬁi%ﬂ’ﬂ&*%mﬁiﬁTaa7moﬁ
b R FIERE Y L BE A E - & R (the doctrine of idea-expression dichotomy )
g o FERAEES  E2NLRZ AT A A ENLEAD WY P AFI0
@32%‘ﬁ’w£ f-foiatd s 5Lk “ﬁﬁmiﬁﬁ””gﬁ“’
EFRFZIBIFRERI I PR LS AR E- TRET I I FIEREE R
#HorZ2 AR PR B Y4 § FF L PR &S T % (the story
being told) "¢ TiFarss % (distinotly delineated ) 4528 » 12T T2 ] 4 22 o

I T&d T | fR8

1945 & % 4 iir F 37k
System'™' - % (= # Sam Spade %) ¢ P == LEkd Wk  REZEER B
# (8 f # 2 F) (The Maltese Falcon) iEgEeF - R ( Dashiell Hammett ) 2

Warner Bros. Picture, Inc. v. Columbia Broadcasting

BRBEER R PR R HES TH 0 F R AR I % e
3 & L4 o ¢ P 4L (Sam Spade) £ 1FATeha® o TR % % 2 F 1 3RE B4 L B
PFE RS Pl BB BES O T E R L S AT E AR
At E A it A LR gap R B i P RE R AR E

AUREE SV NS T SRR I S S S A R SRl S
Fihd v Qg et o 3 REREEN e ) Bk 5 B4 i
PR FPAd TR R kYA B R T R F L

178 Jasmina Zecevic, Distinctly Delineated Fictional Characters that Constitute the Story Being Told: Who
Are They and Do They Deserve Independent Copyright Protection?,8 VAND. J. ENT. & TECH. L. 365, 368
(2006).

179 SCHECHTER & THOMAS, supra note 159, at 51-52.

P rpEn st diek T b o (A R F AR L L RE pFEMAR T
%1693 > F 112 (2013)« 7§ BP 2 peif s Moct e FHRE > 2L pE %> #4015 F 660

81 Warner Bros. Picture, Inc. v. Columbia Broad. Sys., 216 F.2d 945 (9th Cir. 1954).

"2 Id. at 950.

83 2i5% > H4H 1800 F 122
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« B4t (James Bond) R 7w (525 % 2007 47| R BHF B R £ 0 2mplin Ty

g }%&4—}_-}%1 £61007 434 3 200728 sd A mgr i £ k®m

Fa 007 45| R 4 A% RABRBEB AT 20 #4453 B3
22 Sam Spade % chF| - F Fmﬂp,ﬂ,;f?vﬁ Phcit e ¥ et 5 | & rﬁ:,\l TR
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2. gk B

Forh IR Rp 1930 £ % = i b R fr e Nichols v. Universal Pictures,
Corp.l%— % (T f§ #E Nichols % )F)id-o * %% 7 £yl iv 7% « £ ¥ £7( Anne Nichols )
A2 FRIE D T RGP N T B (4 2 2 ] 7% ) (the Cohens and the Kellys )

'8 SCHECHTER & THOMAS, supra note 159, at 53.

185 See Warner Bros. Picture, Inc., 216 F.2d at 948-50.

'8 Anderson v. Stallone, 1989 WL 206431 (C.D.Cal. 1989).
"7 1d. at 7-8.

'8 Metro-Goldwyn-Mayer v. Am. Honda Motor Co., 900 F. Supp. 1287 (C.D. Cal. 1995).
"% Id. at 1296.

i - RE=ER S AR E R L o R S L AR R S L E S SO E R
- BERE L LI G .u,; J ik o

Pl See Zecevic, supra note 178, at 372-77.

92 2i0% > H4H3 1800 F 124 o

' Nichols v. Universal Pictures, Corp., 45 F.2d 119 (2nd Cir. 1930).
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2

i)4e Burroughs v. Metro-Goldwyn-Mayer, JJne:'% = % ¥ i pass 2 R 2 [ 3 ¢ 4 3? L
(Tarzan) & &4 © § Lo f 5 blic 3 ,] { BT % _Eﬁ%%ﬂid, TR
RHBEEFET B AR RE M ERES S EE R AT Flisls

Bt Liend § T 0 gp e £ P E R B mo%a,iﬁﬂa%é~ﬁwﬁﬁéi
A ERE Y &4 gt (At Nichols % % = /5‘?)’ FpoE ‘T%E'ﬁifm}*“

iR G dhib B - A T R E D E e 443

AT B IRE b LvE & 9 Tl ehpaE2 vk R RS T
FHREAGHRPHN LI R EwI P ARE ] LR TG TR T E
R L M W BRSNS 0T RE R E 2 s Teh
AL gt my § L e FATRGINE A T By BIERY
PRGN - BAS R A (A FE O AR T R H A T D A
R 2 N ﬁﬁ@”°w$%“’wﬁ*iﬁ%#i%ﬁ’ﬁ%ﬁ?%ﬁﬁﬂ
AR RITFEARLEF O E T TP RG LG - AN FS R E

N

Y 1d. at 121.
95 255% > %4032 1800 F 112-13
196 Zecevic, supra note 178, at 370.
YT gs% 0 w4 1800 T 114 -
' Burroughs v. Metro-Goldwyn-Mayer, Inc., 519 F.Supp. 388 (S.D.N.Y.1981).
199
Id. at 391.
20 1 eslie A. Kurtz, The Independent Legal Lives of Fictional Characters, 1986 Wis. L. REV. 429, 457 (1986).
201 Zecevic, supra note 178, at 373.
202 g
2% Kurtz, supra note 200, at 465.
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3920 s A S HHE e TRk e R Prgfgins i i &4 70y
Toz ot E a2 b BIF ERE R

111978 & Bt L R+ i A $ chk & Walt Disney Productions v. Air Pirates™ % ]
ML BHHL TFAM 0 A RF? BRI RFEF P b s REK
S EESE ST AT SN DL T R RN G T T
%?ﬂ17ﬁ*ﬁA#m“%ﬁmua%Maﬁﬁiﬂﬁag@;%%ﬁmmﬁﬁo%
1 PR e AP Lo o & _Sam Spade & nE| AV R E K- B F LI R
B EP L Jﬁﬂiﬁﬂ;f&ﬂiﬁim v e B ok T X f Ao s RR Y S & 4 AT b envh L > PR FER

o e 2o fpROTSRAE T 5 AN X REOL BAHES 0 &3 ART
ek e @%ﬁ%§$&m’ﬂ&ﬁ#?u£ﬂ¥ﬁ%gﬁ%%°$$@

RiLF :}ﬁ.i{%ﬂSamSpade;% g § T ERE S e {%ﬁd WA HEERA RS 2
o | IUGET & TR AR R PR DEOIRIA LSV E R F TR L
S TEREPRTEAMIEO SN L AL A R R R BRI

Vo BAZAY PEEA Y IR ML L FARSE S 27 i 2R
22004 £ #H 2 % F L $ 0 Gaiman v. McFarlane®'- % - A% p 2 R fi+ % (Neil

Gaiman) A2¢% 148 + % 7% f (Todd McFarlane) » 1 58 2 214k 2 £ 5 @58 & (P &%
#-) (Spawn) 4 ¥ 1meh=z B & 4 R ¥ #7108 (Count Nicholas Cogliostro ) ~ # +

2% Id. at 451.

205 7Zecevic, supra note 178, at 369.

06 2 55% 5 H4Hir 1800 F 108 o

27 Walt Disney Prods. v. Air Pirates, 581F.2d 751 (9th Cir. 1978).
2% 14 at 753.

2 Id. at 755.

MO 2ing s 4R 1800 F 111 ©

2! Gaiman v. McFarlane, 360 F.3d 644 (7th Cir. 2004).
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MENBNA T NEEFT R AL B E F L Ao
§ ¥ ¥ ¥+ (copyrightability ) en2|ért » &k
HpR = LA R B % 5 2470w o Bilde 1977 & e Ideal Toy Corp. v.
Kenner Products Division of General Mills Fun Group, Inc.*'’ - %% % » 2 1 & % 4 #
THEETHET T RL CCI3POER2D2 Z5EF GAEMARTEHAUTLP 2 E
Hpz4g e F 4 (Kenner) 2 #3042 2 272 2 (Ideal Toy) o o] (el & ;| (Star
Team) 322 2% 7T H WA Y b4 2 Firf o MERE 27 G N B ART A
ZF DD 2] AFF R AT 51 Nlmmerﬁz:fhmilﬁ’ @ AN HE
g;j@%ﬂgﬁiﬁ’w@¢¢443{ﬁﬁ%ﬁJ?ﬁﬁmlém’T”“wi

212 1d. at 660.
Wl a g FREY ﬂwh%;‘%?’ B w2 T 17 (1998)
2“%@? W EA- FLERFR A (BERLE) PTREAY B AL LR 2B R

BT e 35 (#2538 ) (Casablanca) ~ (# j iz ) (Sabrina) % % -

*'> Gaiman, 360 F.3d at 660-61.

26 2w s 53R 180 0 F 111 o

27 1deal Toy Corp. v. Kenner Prods. Div. of Gen. Mills Fun Grp., Inc., 443 F. Supp. 291 (S.D.N.Y. 1977).
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