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A Study on the Elements of Copyright Infringement

Student : Syuan-Ru Lin Advisor : Dr. Min-Chiuan Wang

Institute of Technology Law, National Chiao Tung University

ABSTRACT
Traditionally, courts often face many difficulties and uncertainties when considering
cases of copyright infringement due to the many types of works involved that can be
copyright protected. The multi-faceted nature of copyrighted works is the source of many
controversies and heated debates in among legal scholars and legal practitioners.

In Taiwan, when the court is considering copyright infringement, it usually emphasizes
heavily on two criteria: “access” and “substantial similarity” as the overall determining
factors when the court is making judgment. However, whether just considering these two
factors alone are legally sufficient and valid is a matter of much debate. Furthermore,
Taiwan’s copyright act only stipulates the effect of copyright violation, it says little if any on
how to determine copyright infringement. Consequently, it is very important to surmise a
reliable procedure and essential factors involved in determining copyright infringement.

In this thesis, the author will begin by categorizing and elaborating on some of the most
influential legal theories behind what constitute as copyright infringement from both U.S. and
Taiwan jurisprudence. Furthermore, the author will also provide a thorough introduction on
some of the early Taiwan high court’s decisions on copyright infringement that had
incorporated legal theories from America in their rationale. As the result of from these early
judgments, many lower courts decisions also follow the legal reasoning and factors set forth

in the high court’s decisions when making their own judgment on copyright infringement.

Moreover, this paper will also incorporate some of the less discussed criteria and legal
theories regarding copyright infringement in Taiwan from multiple sources such as law
reviews and legal journals from U.S. From analyzing literatures from these sources, the author
will attempt to put forth some suggestions and observations for Taiwan court to consider when
making judgment on copyright infringements.

This paper will analyze and perform statistical tests on cases of copyright infringement
gathered from Intellectual Property court since its inception in July 2008. This result will be



compared with judgments made in American courts and sorted by different legal reasoning
and factors used by these courts when making their decisions. Comparatively in Taiwan,
factors and procedure used in copyright infringement litigation are highly diverse among
different courts. The diversity of judgment on similar issues is the source of uncertainty for
the general public and undermines general public’s reliance to the legal system due to the
unpredictability in court’s decision making process. Consequently, author will analyzes and
categorizes legal theories and judgments from both courts in Taiwan and United States, in an
attempt to propose a reliable procedure and a set factor to consider when making judgment in
copyright infringement. Hopefully this paper will serve Taiwan’s courts by providing more
reliable criteria and procedure to follow in the cases involving copyright infringement; while,

serve the public’s interest by increasing reliability of court’s decision making process.
Keywords : Copyright Infringement, Access, Substantial Similarity, Copying, Improper

Appropriation, Striking Similarity, Total Concept and Feel Test, Iterative Test, Pattern Test,
Ordinary Observer, Probative Similarity
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FURREOF T LA RELFLEF M ey 2 L2y R 7L R
”ﬁ T’&QH%%%?émﬁpﬁiV*fkﬁ4mb%”fm@iu%&%
d rMJiﬁ* AR 0 FRZ Benfrdho A%k rT mELEPRADERSL F TR
SN ER I PR AR s TR IR AR T AL YRR
%%bﬁéﬁ%ﬁwlpiﬁﬁ&ﬂﬁJWU%"*”ﬁ Rk F1d@ R R o
ﬁ%ﬁ?,wﬁgy”ﬁﬁﬁiﬁﬁiﬁ$$~%i I R R
BERERE . Y mﬁm%jo
W Fﬁz%?ﬁﬂ‘*#’ PEASFRAZNIREREN A hZE T EZRIEL L EE
3 £ os v
=

Bow kg
i

T e =k 3
¥ 3
1\4
P
3‘/ A%

l=

@’afh%ﬁsp%@+%aaﬁ%imo%¢%#&4m¥ﬁ*
LAY > AP FR Tk AR N AN F TR ET PG ol i&#’)
RenE T EAR AR G0 RL T T L L AT o rﬂ Qu  mEaE

PR F AT FE Mr'}‘g#}%'di'z? [FE = Fﬁ%\fﬁ-pq e SR ¢ J&ﬁ‘x*fﬁ‘%'@/ﬂ\
chk & pEn e T (access) £ T4 7 4p i (substantial SImIIarlty) 5 fygcgrs/,,\ % 2] 5

2! SCHECHTER & THOMAS, supra note 2 at 171.
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R RIS FAANS BRENS AL 2o F5 TR, SEIN TR
A0 A EERAE o HETE R &%,&j%zﬁﬁmﬁw7?,_ﬁﬁ$ﬁm§?i
i v (probative similarity) » gt 284 B2 § ZIF FAp AR R 0 R SR 2 &
WA hFiTE A A A G ighuehe 3 5 HE¥TR BRVREIE 0 BT R H|EE AN 4 R
2 ?#B i (substantial similarity) &R 4F > 4o % # £ 9% AR 020 > R4 4§ Kggenm
d VU ARTE o 10T B4 2 Nimmer #2 ,__71\.% 29 B goip 1] gk 2 ’}#q\ iR
CFAR AL Y EREREP R E Y ’}B%J';FK‘«L% BRI > LA
M FE AR EER IR -

2.1.2.2.1 &f¥
2.1.2.2.1.1 ¥ 2 %% (The Definition of Access) 2

hEPTEERF RL AR 2P 5 - BE FB_F‘Q?J’*»'J o] ““F*J%WJ@" S 1T o

#HPOTERM ) - IV EEE R fER S T ROEFREGRED - 3 - A g R
A2 2R A (actual viewing ) & ek (knowledge) Faz 2 GF T P LR aR
2o e e - BT Tl & RAREE T 4ot v deangip d 2t FlEpa o A7y
s AT ME R EREREN AL 3 &R r’v’ﬂ%‘*f'? ° R ﬁé FRE* B RERE
BEFERB ool B BT AT B fles Glded & o A ST A R 2 ¥ (F o tL
FRE2AZ I VADIFEALRENRL 3R TRER Aok ok L Ragg o Bg ERRA
+ Fl A BT N FEEa pTer o

FIrERRE A T 0 REATE z’v”lﬁ*%“i% Ehed EEM R 2 & 0F g [t and o #0
fa2 @ "ﬁs,ﬁ_;‘ EfRA IR E RS g g T [ R A
FTRMAOT R R SRV R BEPREF R RE OF T R EET] -
AR 0 A A E R R BB T R RL T UF A o UL R YT
R MR R 0 do % W A B o o v et 27 a0 7w 4t 4+ (bare possibility ) o+ fi‘w‘?\)ﬁ'%
Yo% §_# }J%;gjgt—gg‘jitga}t:& FEFT VT ULE R OE T ﬁ‘hg LR
why o FAEPORBIOT 0 B R F'&#Q-F_a_ﬁzi}% EVUEMEM - * bldch 2 chF v+ 4

PEF SN AL B GE S oSBT o EiE M A F v a0 e (bare
possibility) #=wk - #7107 it £k y (FRGOFERER RIS AL RNPFEEET
(reasonable possibility) 4 # M3ni B4 @ Sx 1 BP R OEEST = -

ot o EILT G et 7 5T F M2 me:'l ARE oAk R F“#%F%_% FiALES

fRas ¥ Uk B B R EHRAR f%h— BERAATIRMFITS SR EEHF % - B E

Z"}td“"i”' «‘:_,L.’: %m‘i%]%”ﬁﬁ}’gimrﬁg@?&oar%éggP1+ET’JI:’}IBF_§I«—_’):9%'}{,
2 Nimmer e 2Rt & 2§ & @;fﬁwJﬁrﬁ?waa»rmﬁi“%ﬁ%ww%zﬁjw
Fmd o Ak BgEs l T o Ty TAR L o e £ AHT TR0 o € 31 Nimmer #¢

P ot E e
% NIMMER, supra note 20, §13.02 at [A].
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U R EM AL T SRR L DF T b4oiC i o 5 f2ik (Playboy Magazine )
- BRFED B AP AR AR SOT & v FEIRATRNLE S REE Ep_ﬂ‘*&)i
= meﬁgé)}‘w MR REP AL G E

212212 4eoir P 45 1 ( What Constitutes Proof of Access )

G305 RAT LG A FEP L P
AR OF TR B BHRES S
SREAF o Glde R 2 FUER § S d p e hF TF T
* AR E R ,T}U IDRCE L
FLERSNT M ARBERLOEF oAV UFRENEMOREE - FLIFEER L R
SR R ) R S S e ST R ST
R BRERYFRERLIY D RE S TN R AR R ER > 4 ;T‘h{
(B RNE F o R d A F i SR IR AL A B LTS e kR
P37 B AT TR f F A R A ﬁjﬁqﬁ;iaiﬁiﬁ\&-ﬁ g B, sy o
TREEGEP R S B R RR R s o X SEERE o FER SR R O
LR LR AR RS B e F (R A ehpiEk s @ A R R 2 AT
F T hpFEEE R YT o X fr X Jlmq‘mﬂé*;llf]?,rlm}_‘ﬂpmg\'mgvfi)j‘;:’é:; R

aﬁg’ﬁﬁmﬂffﬁ’%—mlﬁ°

2.1.2.2.1.3 P Bz 17 i (striking similarity )

=

¥R AR TR EL RS SFRP AL G R LS F
ok R A EM AL R s o f]ﬁ'«?\? NHEP TR R T A
%”%ﬁ%*°£mW@ﬁWﬁ%m@a’ﬁa¢&%1ﬁwﬁﬁﬁﬁé@ﬁﬁ%,

""»r# ZeRBREMRLBEH R OFIERF ok 2 nF TERL F TG AP T
R A (TR AN g BRIP 5 B iR L
CRsER '/#Hfﬁ'ﬁ» Aoz pliFeh, RERT UEBERHEN D2 KB LEP R
*@ﬁ°%ﬁ%%mﬁﬁwﬂﬁ%UJﬁ?ﬁ,1aﬁiéw%EQWﬁﬁm¢y%%
FRERFAONR B AR i 2 3 AP £ F TR R iR i
WEML BT R F T

% Repp V. Lloyd Webber®®% # > Repp €_f& 2 ; Lloyd Webber €42 o B2 £ - 238
gl eniTd Fo R4 A SEH 1 T g Ar T Sl g PR R AR kRS BRI R R AL

2 1d. at[C].
»d.
?® Repp V. Lloyd Webber, 947 F.Supp. 105 (S.D.N.Y. 1996).
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3%’!5-

JAkEd o RA i H b’erPJ i
=3} st ﬁ, | 1T e ® i 5 A2 3}'
Td FONF R P A2
=g A B R RRRE A A
Bl R R U B G-C P E N o=
Tk RZEA SRR S 2 %”

hE B P REIT I e

NS
«&u
BN »
2‘7&
£

F]Q

e

73 p9 {«Px’ﬁ‘]]/m"’- v ¥ rﬂxﬁ/,i} Rl Sl 8
F“%wﬁfaré#’am*ﬁ
% ﬁ -l Hm e Jfé*"ﬁ"lz Sl B RFAETS FIFEEP

J;‘

\\‘

Jl&'%pg %px’-’r e

‘gh‘< b

T F T g
LREAKF B R A AT RGP BT 0 e §_

PoAR B AR
v @ R E N B E PR Beh— B A JRDRIGEE -

SRS L EEE TR SR RS S
i foe s 1 Grieg (F8< B R 2%k £ & 2
d K e B Sk P e 24T A R pE
*&RF
Zoaie P RE R P R R R

LR

v A A T B TG R 2 oAk hF (Tir gk

?«?ﬁlf; HFEFEfR L LT FOPET L aE o

=

HF {2 hF T2 B L5 PRI -

BEiTi0 5 % = fé A i3 AR > oS S Phjietp e dod B T AR N o B R S

%Vd%*ﬁif-f BARE dragtd - DT IRAF AT A7 FRERE
A g _o 1} E&;fg_—s A, m—%ﬁjﬁ;;—;?;};};‘?ﬂ};\g*ﬁ; A = i*fljbﬁ’?mi}iz S
PR P Rd BT KRG R AR auE P 2 - A AT e A 7
TREEFTAGYF > s F ¢ R ddm} o i?:;é?;-;,; )

2.1.2.2.2 § ¥ 4p iz (substantial similarity)

% (copying) LI F FHEET R A 5 AL foi s FEL B AR

AR L ”ﬁ%ﬁﬁﬁﬂ%%’é—xmzﬁinﬁp_o%&i B ARy B

HEEP ok E By RN F
#:}'Q ERFE R A= )
z’ftiﬁ AR Jp L 4R 2
Blefe T & 28R4~ RS
i 214 Lt mFm’@ﬁ
B o

e s g FIER

2

j:li.
fm}t 2
=
4

e

-

ip B
B

) 8
(A~ o~

L g B ¥ (i g H0R
L I E FIEEeniE o e ""»‘ﬁ'*"»}’ o
EER; SRNPRLE SR Y R ,
FARUL . B B E BRI F AR G

NS
=

"] 9 Pm:‘rni{“ﬁé
ot ﬁizls Rl S
B2 10 R

ac:@LL ﬁ;}L, T9
c At R

AL ‘%}t“‘;l‘:"’yt'?ulrﬁi‘*
L TR O AR DL enpETE > FIE BT AL E R GohE E o ARG 3K

LN

A F

FIELE 3 FF
ﬁw“%ﬁ”°*d% e RN

ﬁb**miF’ﬂ%??mewvﬂ

= ?ﬁ%”md’@dﬁﬁuﬁ%nﬁ
8 F R 5 Ap ez R g2 =

+ gt i ((probative S|m|Iar|ty) ’
» do ke

HAp i

”}S ¥ IF’}’EI)%B‘.’ IR RE o
EFAp e 2T J}EI i 2_ F’HJ .’nji?,k
2Bt e T3 ?7}5 02 4 7 Learned Hand = ¢

> 2%
1T 0E &

Foap 02 ?ﬂ?E‘J?i‘ A R S
G RHI iR ool o 5

AN A

FEF LT o ATIliEE A S F L o A
y

‘e
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212221 >w b2 F4p

BANPFZBUARE R 2ZF AL & LB K ap i @ 246
A FERT 26 gy > A& LF FnAA# A E LR ok 2 ¥ T foR Lo
FIPA 2 F el B F g it GAX|9TR F AR 0L G Rt JORIRRAF e o (e E i & R
/Lﬁﬂ{i\i b ZARM 0 A A AR FEONF P g oajpiif o okt 2 e 3 b
ooy R s 7 g#wﬁmpwm—’s; Mo AR FlEaaE 2 &R R «zrfmz\’éifiﬁ
FOLALF o e Ak v P F FREA THEL > Aok B2 ol Fiv 3 %A

#WMﬁ%’#gTH*M%@%&%ﬁﬁwﬁw*mngﬁﬁ ﬂg%jmofwhm+,h
REFL AN F PR 2 3 g R 23 ¥ FIEEETOR{E; LI o Fir
AT ¢ LA i o ek 2 g i B ERLEGEAL SR REAM
*rﬁﬁﬁ%éJﬁqﬁﬁﬁ =T O RE o T E R BRERIER ML B R
FICRATEF AR > BRFy 400 PR T8 2 hak B

2.1.2.2.2.1.1 4 %pk ;2 (Abstractions Test) *®
Nimmer #c#% tig BRlERZ2 5 > sz»,s gt (@ o R i RER 2D & g
i #Léﬁw BlFF2 4G > BEAR e B MES b andd g i R T LA E |
ARFRERELEfEZZIZ R 4R @Lm?‘ MPIE2EF 78 SR SRR O o
2.1.2.2.2.1.2 3% plz&# (Pattern Test) 303!

Rz Ty TR g X ¥ (Romeo and Juliet) | kzip > Eapiy L 1y

8 NIMMER, supra note 20, §13.03 at [A][1][a].

P TR F ek gk I 3] mﬁ@wﬁg,3£%ﬁa@agwa§ﬁﬁﬁ’wﬁi%wﬁma
BEETREADY > T BRBPUEA B F ARSI G F bt 0 0 iy FrERT

A 4ok d BFEFLG 2 FH 2R DT BHHEES 0 At s —‘VEBLFM B AS B EFTL F'“ﬁy.ﬁmﬂ(m
LRHEG oAk AR G AR T A ARG AR TS ﬁL#E}Fma‘é Tl LG Fibiang o

ARLEOY R - B7 i'ﬁ‘#**& FEET AR > AR B2 B f i *m" S el
Bbhd FHopAFhETELHPE ’,T*mz\ Fendy R 2T FIEE P> FiFHEES% I | 354-356
(2009) -

%0 NIMMER, supra note 20, §13.03 at [A][1][b].

* Zechariah Chafee 4% £ 4% MBS BIsR2 » 35 A1IF K PBA v B T S RIRA P4 07,58 2 B
T - ERMFITREE EBEF TS BN p e 2 h ..=—fa &4 pjp @ g B oNimmer %324 Learned
Hand ;2 § 4 % p|3#;2 4v Chafee ?ﬁtﬁﬁﬂ’fs’:;“ RIREARSE Y RHETRE oAk L FIFETE R FApL -
Learned Hand ;2 F 2n % P15 4o % 58 87 X F (T § Fﬁmw*q—u{.ﬁ‘«;}g, RN T T UM E R EFER Y

Chafee :?I?;'t;.l’;j; TG Aok P f}f’* s Bk S enE 2 F] AF 2 i FEYEBRE mﬂ}s‘}\ )y 15
EEGVEEARLAER P M R L ARG e gy :‘.;A,\ B BILE & avE A 'fri_ ¢ 2 RFE
= uﬁgpaﬁi T iRE o Nimmer #c$2ds 1+ 5 —*Ffmiﬂ’ WS E BETR FAR L o SFE 218 VR
BTG4 RN ArR R 0 R R A LD F TR
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EFENAS S oLM Fa AFEFERRE - ER 4302 7o n £ 8o
F)BRMT Verona (&« fIA B3 ) e #2572 €6 L4 F 5 wd e 0 fof e
etk RRGRE QA - TRAE  ERART UG SERE 0 ¢ F I EF oA
A S B 4 FBLA D (TR o bldort G Lo T sesudF)s (Abie’s Irish Rose) > iz B
RRALG 0 AU RH R R R QRE S NFBERL G ERHT R
%@m:ﬁﬁz JERRE O RHCRNRIGEREZT oA BEF R AL R FAR o dpE o
"& 35 ¥ (West Side Story) | g5 # 4T gz;r%—a W F R R AR IR 3R L R E AL
BeRERREAY B A et E Rl G s s mE R 29 EFE
frfﬁ Fe QAR A T AP A o FIS dok i % BV RIRE RPRT B RE AT
e &‘5}@}\b%:{§kﬁ;t’,m’* ’,T%,F’ NE EERGVEEIE & d 2 BFenT s kLEra B E T2

Bfpiengs > o 0T ¥ WE DRI S 2% lFm’}#%\r&/v\Fbﬁki

1. 94 ddfobi i?;rs A g Fli<eo= B (The boy and girl are member of hostile groups. )

2. @ iraip @8R b g # % (They meet at a dance.)

3. "B PP ARES (AAar b gmag ) #FR ¥kt anE 3 (They
acknowledge their love inanocturnal balcony [fire escape] scene. )

4, L3 de Eqed s 4 3m4& (The girl is betrothed to another. )

5. ¥ A dqrki & p e 3T AR 4FEHE X (The boy and girl assume the marrlage VOWS. )

6. &7 BREFIRE-FLHY > L EnF R (AL Ry) K171 ERFaTP =

(In an encounter between the hostile groups, the girl’s cousin [brother] kills the boy’s
best friend. )

7.3 ke g o A FG P A A ERIE L NP TR S
KA adE PP o@m & % (This occurs because the boy attempts to stay the hand of his
best friend in order to avoid violence. )

8. 573FM » T &M 44 &en¥ B (2 %g ) (Inretaliation, the boy Kills the girl’s
cousin [brother].)

9. %% 93 i;‘j,%lé Boaie= g i (R EEraad %) (Asaresult, the boy goes into
exile [hiding]. )

10. ¥ 3 & &3~ TS BZ R D - BL O e D] - Biok A Ag ot

( A message is sent to the boy at his retreat, explaining a plan for him to meet the girl. )

11 iz B3 L4 3 23§ 4 & chd & (The message never reaches the boy. )

12. § 3 & B F|% 4 & ¢ g2 g 4, (The boy receives erroneous information that
the girl is dead. )

13. 5 4 & F) 5 %R —*;,"i&z(»;:"l pe (gtfg F_zFe op o A ) (Ingrief, the boy Kills
himself [or permits himself to be killed]. )

Mt 2 BEAFERRIEARG 0 2 ‘,%ﬁ-%iiﬁf(% S it 2t = Bhenfisb e SV

PP RFCEAERE o bk d F AL e d F o AT 3 0 iE IIHL;\*%‘“» rl?&—a"

e VPR ek eris > P BN A BE TG T H AR :’ﬁ%g—g/ﬁa o

BEARA F g o471 ied B F T2 B RBHEGVRRRET E NG R A s
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ik PR X de P en ™ 2 R AMER AR 0L 0§ - B PRRR G I A £
La EHEPTFEROL B U A p 2 AR 203 N dhm &
'?]zmlz\'il”mrl{iJ BEE TR A R E R o
7};& v w‘ﬂﬁifppamis ;f;«f CIREA RIS BFELFFRE
PR LR ok A H B T R IR E P
ENEA o A _'rﬁ:sﬂbﬁt;‘ c Pl TARR AR PRIRIEL 2L E - BT U
%o B F T2 A E R FAR O E o

Pand
)
=~
N
o
=
Rl
TN
y
|~
13
—
)
i\
R
\ﬁ

2.1.22.2.1.3 fERE A 2 B £ ipls## (Total Concept and Feel ) *

SRlEE R I L 1070 & 0§ 4 i R T e
fratd ch¥ (T AT g it iv (remarkable resemblance)J AR e X MR AR 00T
7 IR T Ma o 7 ot A EERR I I T s
B R 'éﬁ;‘; EnE T e s T BERIRLA 2 BRI | 2 DR A - i
Pihd S EZEFEY X R TE A AP FnAes A AR Ed g 4
W ¥ (TR R B F A R L b B B i A P R 6 TEERELE 2 B R
RIEE g RAET.

‘W

ER RN -4

E‘u-

g
\“‘?

Z=T j\'?f”}g‘«& R AR ERES R BlFRE AL T RTend o B Sid & Marty
Krofft Television Productions v. McDonaId SCorp. 3% @ »i2 it i X3 MG 28 AFen¥
T e Lk FRGA NP IREN Z BB o B X3¢ E 20 PR G
Wi AERF AR ¥ - R G T aplsEiz (extrinsic test)y AF BT L - gl en
i %2 RE AT N iRlER = (intrinsictest) 0 SN RIEE # ¥ chiF R A E > AiE B

Fepd LT i £ AR ey 5 R R G A 2] 8 T R )
%‘:‘ié F & R THmried 3F L ) D87 R 2 e hianrmas B alE T TR Aok
g R N ARlEE - LT A hE ik M BF G @%ﬁﬁéﬁfwﬁmiﬁ
T RIS DF R 7 R i TERBREE BRREE ) 958
2 FF{chL FTLF %?7}51 e o R gpad b amim o o A RIZEE T A ] 2 F B D
Fivo L FipfFenF iv AILE & SEH P % T %Al iT o L Atari, Inc. v. Amusement
World, Inc.*% © > Ja 2 23 SRk B SLARTCF 180 A s enF (e i 0 r 4 1F ) 5
s o
Atari % ? % %51 % Krofft % 7 #&:’:ﬁﬂrﬁﬁ%ﬁﬁ.ﬁ’f' RERRZE 5-mid BEF
fapiem Flhdamp e i R ASHFFEERT F L & 0F Atard
B
w

"\

iR
y)
E oo Bdr A

FRlRE

roderbund Software v. Unison World, Inc.®% ¢ > ;2 pade 5 T AREERA 2 B
g AT R 2 ERRE e BU RSO 5 -

%2 NIMMER, supra note 20, §13.03 at [A][1][c].

% Sid & Marty Krofft Television Productions, Inc. v. McDonald’s Corp., 562 F.2d 1157 (9th Cir. 1977).
% Atari, Inc. v. Amusement World, Inc., 547 F. Supp. 222 (D. Md. 1981).

% Broderbund Software, Inc. v. Unison World, Inc., 648 F. Supp. 1127 (N.D. Cal. 1986).
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,“\
-

BRI PR EES ST R RAFARDIP B, R EE (R
AR T B Rlen) o R B AT RN F RIS ARG 0 F L RAF RO 5o T
foi m‘ﬁ q\w@ o P BREERT - BRI TEMEALAZ R ERIRE

FITROA AL AR "d i ik écmlpézz HF
2 ﬁ'zéi' TELA A F TG A AGRESE R XY TRE ) LR 7

i»f BRERIRE S TR T RM DS T o NPIERIZ S 3 B (T ETF
Eiodpif o WA T2 0 - AT TAR IR > A EF NP Rk

N}

4 3k
"

oy

i

1

!

‘a; feacs

(«;\} =R a
S

AT R
[«
R
A
m&,

‘UH- «.rk-gg‘l

N —_
EISERN

T

e
(a =
S
P2
f{‘

NPRREDEEE 0 2 A RERNPRRET UG D AETHER ~ B F o B
| %43 PRz B LR T ap i SRS 2 0 SR Rtk 4w 3 R U o B
«kré_AppIe Computer Inc. v. Microsoft Corp LESCRVE T dx% FEHTRBA G m A
A LFER g o LB R 4 & bR i B u;*wifu EFRE TEMELZ LRI

pES

N )

=)

\""‘

(IERE NS LR N g TN S R L h A 2
aﬁ?ﬁﬁ BRRBEE, g8 iﬁﬁ PARE Toge, HsFicigeg o Fi TRE,
SRR S SR S RN L DR R S L R R
P F Rl R A }Xé?/? BT 42 R R MR E FEET v i

gL REDREIE R E Lo )RR L DFE LA RS R E Ao D F
(Fenfp il R o ) BEZR 3 2 ek bR Rtk 0 - g A e f T EME Lz R
FREEE  RAmT e SN ARG HEALBHRLE Y 0 R R L ORI BRI
i o

2.1.22.2.1.4 H @ iplzki% (Other Tests)
BT ilenE TRET REY v B3 ERE i FEREL 2 BT RIE

FEE R T EE SR R BT R AR 0 Bl L+_E . Johnson Co. v. Uniden
Corp.¥% v » 2 raag* [ F Biplzd2 (lteranve test) | W ARAR & B E BT R4 hF (T
LR BEREET > TR S BERE VAR
1 2 g Firopip Tt | 4 BE@PHFF > 5807 WP BRI ouT
@IE'_%‘ HAAL R RAET U
2. A ehF FLF R e - BP0 TP AR F PG F Rens &L
ERE SR B U PN
B RIEZE P T T R AT T ET pFan
S RRBFRApCREIETREYERL DFIT L —E’\;‘;” 25 m,.sﬁ,,g% v T w
j’"”ﬁi’ﬁ.}i : Tai‘: BRE TR Rl R AR £ 3 TS F LR e \me
Bl 523 RP & defe M85 BT AR \F”njrfa z’ﬂﬁfuu K} F iR h

AR F - BE 2SR

% Apple Computer, Inc. v. Microsoft Corp., 35 F.3d 1435 (9th Cir. 1994).
%" NIMMER, supra note 20, §13.03 at [A][1][d].
% E.F. Johnson Co. v. Uniden Corp., 623 F. Supp. 1485 (D. Minn. 1985).
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B A -

"ERBRE  hteFHRTRY B ERE VR EFS - BRE RS ETRY
Riafes > LA nARY REISRE A F I AHY REF TR ¢ 55 ok
pAefog p oo 15 3 X F TR Fe i WAL BRI REDF IR B T BRIEE
R LR 'é«az ARG 2 B2 F A A B At A o de ki B2 F et )
s Gl T AR T TR T R BpIRE | T A o Ra 0 kK BRI RE
— B4R )*I,%q\fh R ADET R AN T PE o E 2R B RIEA 0 A )I%q\z 1
- BB ST AR rn B TG A 4T 0 BT RAR 1T s 4 B S e
T REeA™ B o

fo 4t F R PIERE > e Whelan Associates v. Jaslow Dental Laboratory® % @ » % = i«
W P IRE AR MeA ik E P s i iR PaAR N e [ KA B ?i; IR
AE SR K8 AR AR R T FLArhp b IR R ot AL R
erd i 0 B AR mﬂi,,,]:".;% i 1 E 4 i e FH ¥ E R T fodp '”mﬁﬂ ~ 3 wgf 'sz
i #* o ,‘T.\irﬁféli—f’ AN E A e NS R Bl A g AR L LT YRR
E P hT g R A S i ek Rk D2 REN A B R RES L’J‘J“"f#_‘fr’ ®
&3 N F FAR e R f2e ¢ Whelan % - 5 - fﬁ:ﬁfa’%&;Kﬁ W R E TSR G
F1 5 > o MR R - BEEIEL 0 i R (g A R R R 19
AR R ERAARF AL, 2 HE  BE B EHTF IFREEREOE S 4 L
oM ARTFIRRE G FIERERED NP EAIAY Rl FlR FiTiEy 2 &
T Rdh g o TR § Bl R ik e e AR ”‘“ﬁ}\ 2ol B A IR

=

PO AL F LN GBE T B A

5 4.5 wﬂ; SRR L v B

$ ﬂl—ﬁ‘ﬁ MR B e AR AR B O LB A %‘bff*ﬁ%%’ ) é:—%fjk,{;;
AP S G wr AR E Sy
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* 1d. at 1198.
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% Broaddus, supra note 55, at 78-79.
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® Timothy L. Warnock, “Access” and “Striking Similarity ” in Copyright Infringement Litigation, 3 No. 2
LANDSLIDE 18, 18 (2010).

" Higgins, supra note 75, at 160.

Warnock, supra note 76, at 18.

" 1d. at 19-20.

80 Arnstein v. Porter, 154 F.2d 464, 468-69 (2d Cir. 1946).

8 Lipton v. Nature Co., 71 F.3d 464, 471 (2d Cir. 1995).

82 Bouchat v. Baltimore Ravens, Inc., 241 F.3d 350, 356 (4th Cir. 2000).

% Ferguson v. National Broadcasting Company, Inc., 584 F.2d 111, 113 (5th Cir. 1978).

8 Gaste v. Kaiserman, 863 F.2d 1061, 1068 (2d Cir. 1988).
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Copyright
Proof of Copying

Proof of Improper Appropriation

B B
&  Ownership of a Valid Copyright
& Copying of Constituent Elements

of the Work that are Original

The 1st Circuit

Society of Holy Transfiguration
Monastery, Inc. v. Gregory'"

Situation Management
Systems, Inc. v. ASP.
Consulting LLC'"

Moses v. Helgemoe'”

Airframe Systems, Inc. v. L-3
Communications Corp.'™

The 2nd Circuit

Muller v. Anderson’

Latimore v. NBC Universal
Television Studio*’®

Maharam v. Patterson®’’

Salinger v. Colting'™

Crown Awards, Inc. v. Discount
Trophy.& Co., Inc.*”

DiTocco V. Riordan'®

Peter F. Gaito Architecture,
LLC v. Simone Development
Corp.*8!

Latimore v. NBC Universal

Inc 182

Vargas v. Pfizer, Inc.*®

Adams v. Warner Bros.
Pictures®®*

The 3rd Circuit

Mon Cheri Bridals, Inc..v. Wen
Wu185

Jackson v. Booker*®®

sn N
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171

Society of Holy Transfiguration Monastery, Inc. v. Gregory, 689 F.3d 29, 49-50 (1st Cir. 2012).

72 Sjtuation Management Systems, Inc. v. ASP. Consulting LLC, 560 F.3d 53, 58-59 (1st Cir. 2009).
1% Moses v. Helgemoe, 562 F.2d 62, 67-69 (1st Cir. 2009).
174 Airframe Systems, Inc. v. L-3 Communications Corp., 658 F.3d 100, 106-107 (1st Cir. 2011).
> Muller v. Anderson, 501 Fed. Appx. 81, 84 (2d Cir. 2012).
176 | atimore v. NBC Universal Television Studio, 480 Fed. Appx. 649, 651 (2d Cir. 2012).
Y7 Maharam v. Patterson, 369 Fed. Appx. 240, 242 (2d Cir. 2010).
78 salinger v. Colting, 607 F.3d 68, 83-84 (2d Cir. 2010).

1% Crown Awards, Inc. v. Discount Trophy & Co., Inc., 326 Fed. Appx. 575, 577-578 (2d Cir. 2009).
180 DijTocco v. Riordan, 496 Fed. Appx. 126, 128 (2d Cir. 2012).
181 peter F. Gaito Architecture, LLC v. Simone Development Corp., 602 F.3d 57, 64 (2d Cir. 2010).
182 |_atimore v. NBC Universal Inc., 489 Fed. Appx. 521, 522-523 (2d Cir. 2013).

183 \argas v. Pfizer, Inc., 352 Fed. Appx. 458, 460 (2d Cir. 2009).
184 Adams v. Warner Bros. Pictures, 289 Fed.Appx. 456, 458 (2d Cir. 2008).

185 Mon Cheri Bridals, Inc. v. Wen Wu, 383 Fed. Appx. 228, 232-236 (3d Cir. 2010).
186 Jackson v. Booker, 465 Fed. Appx. 163, 166 (3d Cir. 2012).
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http://web2.westlaw.com/find/default.wl?rs=WLW13.04&db=BC-COMPANYSRBD&vr=2.0&docname=CIK()&lvbp=T&rp=%2ffind%2fdefault.wl&utid=1&fn=_top&findtype=l&mt=LawSchool&returnto=BusinessNameReturnTo&sv=Split
http://web2.westlaw.com/find/default.wl?rs=WLW13.04&db=BC-COMPANYSRBD&vr=2.0&docname=CIK()&lvbp=T&rp=%2ffind%2fdefault.wl&utid=1&fn=_top&findtype=l&mt=LawSchool&returnto=BusinessNameReturnTo&sv=Split
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http://web2.westlaw.com/find/default.wl?rs=WLW13.04&db=BC-COMPANYSRBD&vr=2.0&docname=CIK(LE00116524)&lvbp=T&rp=%2ffind%2fdefault.wl&utid=1&fn=_top&findtype=l&mt=LawSchool&returnto=BusinessNameReturnTo&sv=Split
http://web2.westlaw.com/find/default.wl?rs=WLW13.04&db=BC-COMPANYSRBD&vr=2.0&docname=CIK(0001039101)&lvbp=T&rp=%2ffind%2fdefault.wl&utid=1&fn=_top&findtype=l&mt=LawSchool&returnto=BusinessNameReturnTo&sv=Split
http://web2.westlaw.com/find/default.wl?rs=WLW13.04&db=BC-COMPANYSRBD&vr=2.0&docname=CIK(LE00114753)&lvbp=T&rp=%2ffind%2fdefault.wl&utid=1&fn=_top&findtype=l&mt=LawSchool&returnto=BusinessNameReturnTo&sv=Split
http://web2.westlaw.com/find/default.wl?rs=WLW13.04&db=BC-COMPANYSRBD&vr=2.0&docname=CIK()&lvbp=T&rp=%2ffind%2fdefault.wl&utid=1&fn=_top&findtype=l&mt=LawSchool&returnto=BusinessNameReturnTo&sv=Split
http://web2.westlaw.com/find/default.wl?rs=WLW13.04&db=BC-COMPANYSRBD&vr=2.0&docname=CIK(0000078003)&lvbp=T&rp=%2ffind%2fdefault.wl&utid=1&fn=_top&findtype=l&mt=LawSchool&returnto=BusinessNameReturnTo&sv=Split
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* Copyright &  Ownership of a Valid Copyright
* Proof of Copying & Copying of Constituent Elements
* Proof of Improper Appropriation of the Work that are Original
The 4th Circuit Universal Furniture Intern., Inc.
v. Collezione Europa USA,
Inc.'®’

Charles W. Ross Builder, Inc. v.
Olsen Fine Home Bldg.,
LLClBB

Building Graphics, Inc. v.

Lennar Corp.'®

The 5th Circuit Baisden v. I'm Ready
Productions, Inc.'®

The 6th Circuit R.C. Olmstead, Inc., v. CU

Interface, LLC

Jones v. Blige'®

Bridgeport Music, Inc. v. UMG
Recordings, Inc.*

The 7th Circuit Peters v. West"®*
Tillman v. New Line Cinema
Corp.*®

The 8th Circuit Frye v. YMCA Camp Kitaki'®

% 45
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187" Universal Furniture Intern., Inc. v. Collezione Europa USA, Inc., 618 F.3d 417, 436-437 (4th Cir. 2010).

188 Charles W. Ross Builder, Inc. v. Olsen Fine Home Bldg., LLC, 496 Fed. Appx. 314, 318-319 (4th Cir. 2012).
18 Building Graphics, Inc. v. Lennar Corp., 708 F.3d 573, 578-579 (4th Cir. 2013).

1% Bajsden v. I'm Ready Productions, Inc., 693 F.3d 491, 500 (5th Cir. 2012).

191 R.C. Olmstead, Inc., v. CU Interface, LLC, 606 F.3d 262, 275 (6th Cir. 2010).

192 Jones v. Blige, 558 F.3d 485, 491-492 (6th Cir. 2009).

1% Bridgeport Music, Inc. v. UMG Recordings, Inc., 585 F.3d 267, 275 (6th Cir. 2009).

194 Peters v. West, 692 F.3d 629, 633-634 (7th Cir. 2012).

1% Tillman v. New Line Cinema Corp., 295 Fed. Appx. 840, 843 (7th Cir. 2008).

1% Frye v. YMCA Camp Kitaki, 617 F.3d 1005, 1008-09 (8th Cir. 2010).
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* Copyright &  Ownership of a Valid Copyright

* Proof of Copying & Copying of Constituent Elements of

* Proof of Improper Appropriation the Work that are Original

The 9th Circuit Wakefield v. The Walt Disney
Co.¥’

L.A. Printex Industries, Inc. v.
Aeropostale, Inc.'*®

Wild v. NBC Universal'*°
Radin v. Hunt*®

Novak v. Warner Bros Pictures,

Benay v. Warner Bros.

Entertainment, Inc.2%

Gable v. National Broadcasting
Co., Inc.®

Berry v. Dillon™

Brookhaven Typesetting
Services, Inc. v. Adobe Systems,
Inc.2%
The 10th Circuit La Resolana Architects, PA V.. Blehm v. Jacobs®”’
Reno, Inc.?%
£ 5% 4w FPIRFERMNE S e FiRiE R

B FALY &

F

197 \Wakefield v. The Walt Disney Co., 321 Fed. Appx. 685, 686 (9th Cir. 2009).

198 | A. Printex Industries, Inc. v. Aeropostale, Inc., 676 F.3d 841, 847 (9th Cir. 2012).
199 Wild v. NBC Universal, No. 11-56065, 2013 WL 750655, at *2 (9th Cir. 2013).

200 Radin v. Hunt, 499 Fed. Appx. 684, 686 (9th Cir. 2012).

201 Novak v. Warner Bros Pictures, LLC, 387 Fed.Appx. 747, 749-750 (9th Cir. 2010).
202 Benay v. Warner Bros. Entertainment, Inc., 607 F.3d 620, 625 (9th Cir. 2010).

2% Gable v. National Broadcasting Co., Inc., 438 Fed. Appx. 587, 589 (9th Cir. 2011).
204 Berry v. Dillon, 291 Fed. Appx. 792, 795-796 (9th Cir. 2008).
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