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Abstract

With the advancement of medical technologies, people can enjoy high quality
medical care services. However, the convenience of medical treatment in Taiwan has
also become one of the causes for the dramatic increase in medical malpractice
disputes. Medical cases most often reported by the media are the ones related to
emergency rooms. In addition to emergency room violence and congested conditions,
these cases also comprise the emergency care system and medical disputes. The issue
of emergency room physicians receiving criminal sentences due to the emergency care
they provided to patients has also received great attention. However, in practice, have
there really been that many emergency room. physicians who have received criminal
sentences? Do prosecutors file complaints against emergency room physicians based
on their "failed" medical practice ? What are the factors judges have to consider after
prosecution ?

Medical science, by its nature, involves a great deal of uncertainty. Medical
practice itself has its risks.-Frontline emergency room physicians must treat patients in
the most urgent conditions, and these patients' conditions are constantly changing. The
physicians must make the right judgments from numerous options on very short notice,
which.is extremely difficult. The implementation of medical care and evaluation for
patients in critical condition should involve special requirements. However, with
only limited information and equipment in emergency.rooms, should emergency room
physicians be evaluated as negligence under law in‘the event of medical errors? The
current academic theories and papers mostly focus on general medical malpractice
cases, or discuss individual cases. They do not distinguish between different medical
fields for further analysis, nor do they provide special discussions for cases involving
emergency medical care conditions. In this study, 25 cases are collected from 1997 to
2012, 10 of which are guilty and the rest 15 cases are innocent. 12 ER physicians
sentenced to 2~10 months. Many of them could convert imprisonment into fine or
suspension of punishment. When it comes to ER criminal trial, Judges should consider
the following factors : triage, causes of going to hospitals, medical level of hospitals,
how many patients in the emergency room, period of practicing physicians, the after
offenders' attitude committing the offense and so on. This study aims to clarify some
misconceptions from the perspective of practical applications, to understand the true
state of emergency medical disputes under current practices.

This study also discussed medical malpractice-related cases in the United States
and the rights that patients enjoy when receiving emergency medical treatment in the
US. This study found that medical disputes in the US may be classified as criminal



liability cases. We can learn from these cases. We suggest that judges who hear
medical malpractice cases should enrich their professional medical knowledge,
actively participate in learning programs and seminars, and be encouraged to obtain
certification in criminal medicine, in order to bridge the knowledge gap between
professions through specialized court operations. Additionally, we suggest that
deliberation could proceed in a dual conciliation committee system, and allow legal
and medical professionals to participate in such disputes at the earliest possible point.
The results should serve as a basis for reforms, and provide reference for the medical
and legal fields.

Keywords : Medical malpractice disputes ~ Medical practice ~ Emergency room
physicians ~ Triage
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4.1 73

FREBMS G 2R3 AR FF 2 G A Rrp 230 £ 22 R
AR EE A B REACTRE L FR A M T 2 B TS e FE IS
d o B R 2 AR & BE o iR PR 2 BIHCH 72 £ (Model Penal Code )
HAapkAzime gt o f05 %3 L€+ (gross) 4 chiz e B
2% TS | (recklessly) e "tk 4 (negligently) > # 4% | 2 £+ > 2/

e ’_E')’j-ﬂi’ﬁ“ﬂ‘ FiRE 2T 'E‘m‘#a\i Wi wE g AR 2 BT o
F2 o E R F s Ji%i%g Boo f R FLRM R LT ES  FR
iR 2E L Pﬁ% % 3R (-ﬁr%]@:_u_ ~B F'ﬂ/fg*rsw EXxEon pFE R
Froth dma ST RL TR BV icAr e B 2 A g

RSN
FR D RS A B RS uﬂsfﬂka’§“ﬂz%Lim%%ﬁiw
IR KA W R RREAR R 2 R
HEHISREWBE L 2R FART BEB L e BT RA ERRREIR
S ER P L AERFRECE A LML

i

4.2 $RATHEAP 22§ 4

AEZEAE2Z M kY o MYk L 0 AY BEP o @Ay ﬁ#@ i
(mens rea) 8 & gLje S 3 & 2 (actus reus) o = EHE o ER AT FIET
F2 7y - 1962 # % F #2172 & (Model Penal Code ) ;3 %k & ;2 ¥ (jurisdiction >
th &G E )R 'ﬁuﬁﬂﬁ 2 %ﬁé:pﬁmﬁ%(WWMW%m%

(knowingly ) ~ % 3¢ (recklessly ) £ gr &+ (negligently) & #g3] - 5 P it
(purposely ) ~ p? ivrf« (knowmgly) VAR J?E]ﬂlj 2 r 13 0E % 17 8 e L U AR
BR2ZABAZHAEE S FER 2 AFRER 2RI ZHFEE S mFe (
recklessly ) ~ #x & # (negligently) Bl4p 4 A B2z % 14 15 § 2uibani 4 & & 2ui

‘1\*

\

il 2 2 J_Ef,zm ﬁ:%gmjgﬁ,_i ¢ Fﬁgﬂsy,g{. HHIFL 2 NEr, RILiTAE AR Fm{@ 5_
PR ZRERELS HN R R R AR B AEELBEFLRGF > I A
FARAFFET LW BEFI RGO FALTIEAET F

mﬁw/’W%ﬁgﬁﬁﬂ%’ﬂﬂﬁﬁ’m1&H“2050

°% Riicd ]2 & (Model Penal Code) 4P & #in* ¥ 4fi2 ¢ »mensrea (T2 =Bz & 2 » 22 8 &
L ge b oo i % 2. malice aforethought i & st.Jrﬂ SRR A FEE 2 FE e
BT RAF O THERE L PR L EE B e e s | Clark VArizona s (s EF T )
PLETREEATT 539854898 % 127 > F 634
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(-) 3
1990 & - % W ¥ & ¢ (American Medical Association, 1 f§ - AMA)Z i dcsd
FEA- A RFE FRa A 2 T2 AR FERES A AR BT L
AR o Rm > WX 3 & {2 ¥ Einaugler %’Pgﬁﬂ?ﬁ’ ¥y - Tj%ﬁ;’%ﬁ%ﬁ:}%;ﬁi e 4 o (18
AMA T TRPF € 3k 18 4 TR B2k rrfm:t L‘g‘f;‘ﬁ BrRRSFRAR £ ER
2% % 5 1995 & AMA £ B Bilfp £ it gk 1L iR i K20 R #
B TR AT SRR R A é—a? B R e pF > AMA &R
Hiwy 10 lifﬁﬁﬂg’}%m XA R3F e .?%%'}E{-nﬁ" - 2 ﬂL?ﬁg%Fm’ﬁ:*\ ¢
A

1999 £ 117 29 p AMA 5 R R RALHT - 2 BB RS Tt - 042 &
» [To Err Is Human > 44 3t & & g s 4 %5 44,000 * 198,000 « 7= -
2 W4 p3R(US Today) Ryt e § B iY 230 H s sRif 38 8 % “\_7‘}-,_,_.—]:?5
ReoE A yo AMA LT GEAF £ sl v 21900 & 12 1 7 PRI S G
Gt oS A kR EE 60 AP RN FRBELE 2R E 0§ A SR
Edward Kennedy 7 # ¢ ¢ (B € 4% 12 %  R4F 2 iz kA 29 5 3 oo

Nu
<l

\\\?{r

(._ ) %%ﬁn/ —V—l—lill
b A R AR B A R R H A T A R R i
K,ﬁ: | ieh > HAptaie » F3rfefho8 B X 22 F2pmmd A5 T k7 b B3 R A5 -

RES R RS S S A *—*Ji*’i L - 423t {%‘i‘%%iﬁﬁ;i&f&f e
Fp2 {7 AN K A i S AR L F R (L SR
TR IR ADE REEEGT L ; P TR PR R
A o Al REOTFRER 2 «Lﬁé FE T RAR AR OLE > TF
REGTHFRTLAT L A AR ERERED EXET I EE

1.1 Billig % (United States v. Billig)

1986 & - 4R # ¥ F 1| F fede £ WEE# & 33 F Donald Billig » »+ 1983 # 6
7% 1985 & 3 7 HEzEp ik B (involuntary manslaughter) s 2 2 % Bethesda

% James A. Filkins, With no evil intent - The criminal prosecution of physicians for medicial negligence.
Journal of Legal Medicine, 22 J. Legal Med. 467, ( December, 2001 )

259
Id.
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A E Pl (7 eha R B M £ ik iE 2 30 B (negligent homicide ) - Billig #
B A PR s B "*’HPPEFW C A E B )E AR 2 4 pF o © 5 Bethsda &
ﬁghmu*WﬂJ;o BMgfﬁ%?mS@iﬁ%&m%gizﬁﬁ%ﬁﬁ
Ay FIt o B EZEA RS BFEARS R > AT E R HRERERE 75
THSAFE 2L o Ra o EAE 32 R (Court of Military Review ) m,g,
Like o W7 @*r&mﬁ%wﬁ”ﬂ%ﬁ ﬁWQﬁi?P&%ﬁﬁaﬁWv’*i%
304&?5%??1 FOIRA TSR DEF M SRt B Y A E R
CRA R TWE%‘E‘ o g H e Fe k2 AT REERE > R TR
%;ﬁg@m > 2] Billig F 7 2 2 2L p FEIRoe B RiB A 5m B o @ 2R F R R
THRNITLADFL R AR R I a3 2

ZABEPFER LBt L ABAREREH T L%
'ﬁf¢7¢gﬁ¢£ *, P - Billig Frrs g s LA b2
F B L P2 AR e A zae £ s e Billig F £
@ﬁﬂﬁéor,20&1&y%¢ﬁ%kfiﬁwBMg§ﬁ7ﬂLwﬁﬁiiﬁ
Pt e 0 R BT A L e e A (T LB A FIEA 2 B S g 0 G F
R AR 4 SER @%{mkwoﬁiiﬁ,&&”%*’§ﬁ3m©§ﬁ’%§
+ﬂﬁirﬁﬁw@t» WA R FRTA D LI LA ER
P A% T
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1. 2. Youngkin % (Commonwaelth of Pennsylvania v. Youngkin)

1976 & 7 * 23 p - Barbara Fedder rF et $= i& » 5 3 % z LM FF AT L
RpAE AR R % (TR BT A > 1 R LAy BoRel oo FREel ) a0t 5 &2 F - Fedder 4
m%ﬁ FF James Youngkin 4 5 o BiEE TS ﬁﬁiﬁ%‘éiﬁ]@* »-Youngkin %5 EF T R
4 4B A | AL X P 2L p FEak s B (Cinvoluntary manslaughter ) 423427 24 o

F Y% %2k L Youngking %éﬁﬁﬂ— FhA T iga Az 2 gk o2
AP RESFRB LT RERE L BT R ERSC AREG T LI 0k

Gi 1= ks

P

R - B F R (T E % & S PR 30 A4 T A & T RS R W
Moo %= AT o Billig fﬁ*’;‘iﬁﬂﬂi% RABAEI| Tk B 8% 0 @ B OF R H TR B E R 0 8
FREAMLAER TR OMSEs F B A2 & B LRI S BT R %-_v(}]i:, B o ¥z B
¢ > Billig Tfﬁ i X %;*K/\ AL B R S L FEEE L F P REF o G S BT R

pInE £ 7 i N }l% g» °

Blalg bRk A R Gk BRI B B A F PR f ORI R B R

T E et

262 U.S. v.Billig ,26 M.J 744,750-3 (1988) .Dr.Billig also was convicted of 12 specifications of willful

dereliction of duty, four specifications of negligent dereliction of duty, and two specifications of dereliction
of duty through culpable inefficiency.
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BRI A o FsEdpd o Fedder & LG H ek AT L ELER B Eor
Youngkin %é‘n@&a‘"ﬁ FpoEr oA, P - B BEF % RT P Youngkin Fﬁﬁm ;
- Fedder & Lok 5 3 T H 5 & FUE Sl i RS 0 @ f PF Youngkin F
FFat@m? v Mo B d L E8 37 | | ERA LY 32> FEO R e
SEMEE 0 2 2 B ARERRT

Ap T2 BT Billig Fﬁsﬁﬁ—i FE% ;i;, 3%+ R AL & % Youngkin %Eﬂ?ﬁ'é.:a@
Barbara Fedder 7 Tuinal % £ &z 6 o % ' 3wz tezn s T2 3% 4 (Youngkin ;5
7)) % Fedder & L 413t % & #o @ FukS & 4 %;A B# o B B3 Fedder + 4 5=
» dofe i fr?ﬁﬁm&ﬁ\;’%‘_;\?’ » Fedder + L & 48 & & & Tuinal % > £ R 1 &5 %
2 B rYoungkln FRCLLGE XD T S RDh G ok H YRR -
A Youngkin % £ gL 3 § & 7% o 2 il i g Youngkin %Eﬁi" A = i3 & Fedder
L= s rHEFLIIERY E X PF] R

1.3 . Verbrugge % (Colorado v. Verbrugge )

1993 - - % f% Joseph Verbrugge it%f < e 5 pEE K 8 A ch b -
et P dpdd TS FRFAFRIEE - F CRIERBE A - HE FRA
% 1% & (Malignant Hyperthermia) O B R R RS 15 ol WO
BB GEAER c A EMB IR AR F R G T AR A B AR

B AV hd i %%“fﬂ AR ST 2R S £ i 0 E gl e PR

T o #- F R F WK Verbrugge ¥ fF A Bt | F L HFEH AL 0 @
0 iE A T I N L AR A B T A E ik o 2 R 8eF 3 2] & ¢ (mistrial) ¥
1997 & 9 * % Verbrugge ?ﬁsﬂ?% Fend Bk LieiFE % (retrial) e £% 7 12 % B4
# Verbrugge ?EEML I B 8 - Verbrugge ?559"#%-—? Pk B ARST U] 0 3 BT
g F R En A o B A Bk o = Fk iR LBk 0 FIRGE A R

%3 pennsylvania v. Youngkin,427 A.2d 1356,1360 (Pa.Super.Ct.1981)

*** Howard Pankratz, Doctor Faults Verbrugge in Death, DEN. POST, Sept. 16, 1995, at B3.

& 4§ #(Malignant Hyperthermia) £ sg {8 @A 1 > B n% 1984 ¢ MaF 2 2% - 4 T
FE- A - - DRI 2> LR ER o R e £05 R & F B % # (Isoflurane,
desflurane & sevoforane) %3 ¥ i 3/ BB & - 1) EUF AL b2 VR A2 A2 B ¥
BB i) o LRAFIZvup 2 2 ¥R S fisn A2 A vvp BE s ek 2§ LB
FAS o F R EERY 2B EF A B AL F M BT RSB R g W
ﬁ;; SEEER S R R F“é;}fﬁ_;;g\ ‘*pik~ bR Bk It s H 3o o

2% The parties in the case disputed the cause of the child's death. Dr. Verbrugge s attorney, Gary Lozow,
argued that the child died from malignant hyperthermia. Dr.Thomas Heney, Chief Medical Examiner for

Denver, Colorado, agreed, as did two other medical experts. The prosecution argued that a clogged airway
and overheating caused the child's carbon dioxide level to rise to a fatal level.
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EAFHFREE R R EEFR  F2% - B B RE G BARS)A
Verbrugge ¥ F7 & % § 444 o Bl o Verbrugge # £F m??)%‘ e P A i gL A
dpkds B P FREAET AN

* & E_ A A FJ AL Verbrugge F 7 2 24 ECH > 8 7 L & ¢ Billig

o TRLEL F LT FL e AWML B o 2 Rk T EFH Verbrugge F £F i 4

BEESPEF L L8| SEIk o F N HE A TR R G Re E L3 HL %

A AL o 4ok Youngkin & AR EAHREFEL LBEE R B TE 4

11> % Verbrugge ¥ £¥ iz Eif T A RD § AR B RO E T R R

<Rl s 4 K;&ﬁmw%%ﬁﬂﬁﬁ%ﬁr§&$ﬂy$@§ﬁﬂ?@¥‘ﬁ”
e R

1.4  Warden % ( State of Utah v. Warden )

David Warden £_7 31 /&2 jle Fro X g4 whe 4 2500 8 52 0 1986 &
9 ' Warden ¥ (7 &2 &5 454 7Jedk 4 (home delievery)#n Joanne Young -~ L -
g ¥ & 72 Fe(intermediate appellate court) > Young * L F] 5 # & 7 H AMRE
STF AL Rt B A (A4S A 4 Warden ﬁ‘ﬁﬂﬁﬁé} & zn i Young ~ 24
VEX RS CFAHD L 12" 4 A A6 ¥ w0 1986 & 11 ¥ Young -+ L
RAR$H S AL 0 vy Young 2t H_3r % Warden %5;;; ) Tﬁﬁﬂ"a‘ﬁ—r WHARL A AR
BE 0 s Joanne 2 T - B L 4P| S5 Fex FlER T B o BRI R A 6 1 7
oo TFEEI0A G T R AR S R 8 o

1988 & 2 * Warden 3 FFit ARl % 3¢ (negligent homicide ) > 1989 =& 11 *
22 p Jif s N B A ada e B A 2] BT B KRR AR ST BRI A A
AR ehE <@ A&k % - (sufficiently inconclusive to establish that there was a
substantial and unjustifiable risk of death such that the defendant should have been aware
ofit) | B BB 2>t 2R B IFN 3 B34 252 Bunmit @ T Warden :"I?Eﬁéﬁ
A RIFEEYE Young + 4 75 BELT ~ ¥ IR Young 4 1L H 6 38 BELT o A
F R 6 BRABARE 0 2B F]Y F A ER L gy 40 4738 Young Rde AT R 2 en s
0 268 TR i A R B 2 G "REEVIETF LA A REB 2
B e Ft R R - #F 4 (ought to be aware of a substantial and
unjustifiable risk that the circumstances or the result will occur ) ;o * kb *& & & B & -

%¢7 Colorado v. Verbrugge, No.98CA0262, 1999WL 417965 at*1 ( Colo.App.June 24,1999 )

?%% Warden,813 P.2d at 1149.Warden's house was only five blocks and his office was only six to eight
blocks from the Youngs' home. He was up at 6:00 the following morning; nevertheless, he made no attempt
to contact his patients until noon that day,when,for the first time, he phoned the Youngs and was informed
of the infant's death.
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MR RG-S A BEET o E LA AR %f#‘?‘ié%%ﬁtﬁﬁ%%ﬂi%y
R ST 573%2’27%?—_””47?»/? AL UL UEY SUELEELL; PR IR S
AR BGERFLSC A FFEELA AALER G BB GRS A
AT D TiE F R 2 A7
AEBRFREALREAFRZIALABERERENI > 7 WL G ERFER
kG R AR RG22 TTL o KA R FEF G A R o Warden F 4%
SR TR 2B A i A 0 Young A LA MR A SpEs AR L ix e Warden
R AGRATE B e s B R T REF AR S R IR EE L o R
W4 Warden - 5 ¢ > IR § Mol pARS FER2 0F L 7 (L Gaurd 4 BT s
IJI%E vﬁ,e,;é;éa% c AEASF I R A AP UERRTFEIN R FE R
2% s VEABERDEIM T AZEI UL THERF 2 E A AL 2R
o LR TR RS E S R F R RE O T EL f

@‘3\

5)

‘G&? e =

1.5 Einaugler %= ( New York v. Einaugler)

1990 = 5 * 18 p » Alida Lamour & » =% & s fken JHMCB % & Foo 4 ¥t
e Interfaith 3 Fede = % 8 ¥ ﬁ’i}i TaieR 1 WL ER 0 6 % B4 ST L F P
oo A B3k o Lamour * L enF R £ 2 #a o L RS L mia%‘r(i;’%?‘)?iiﬁi&i
v g E o d 20 T8 R Eng # R LA BRE LRl R 5 RS T8 ARE T B %
> Interfaith Fheeng 2 -2 % S 1T S L RS HT o BT T & R AL R
= Tenchkoff &2 % 4§ 48 » HVp %542 3 #— R hiR Y Sp i r
R T N % Zdihy TR Bskr g T 4R R e d el - JHMCB
- i3 a3 FF Gerald Binaugler $f Lamour + L& {7 e 4 » 4 RS 47 hiE ¢
B EF G R feg dpom Ry Rk 2547 HF ok p F= 4830 ~ > Lamour
+ Lop & - o Einaugler F 7 if 4p 7 444 3% 3 Interfaith Fleem i &7 = 5 2h48
Lamour - L 348 3% 3 Interfaith F fe o frd lak= T =4 i R4 i &
% s - Lamour + 435 1090 & 57 24 p e ~ = 0.

1993 & 7 » 22 p - Gerald Einaugler ¥ 42| = sogz s 5 3 # < % (reckless
endangerment in the second degree ) ¥tz & & & = %) ez &2 (willful violation of
the health laws of New York ) 2% e o g b 35% pusn s ¥ B X 59@ % 0 AR
% B 17 4 i34k 3% T Einaugler FopPoa 2 Legpl LG M@wﬁ
ForsREa -SRI a2 Fa Rt FReENARE 2R
BECT FET AR (S R iENpp R s 1T A A M AN BT T

?%9 Utah v. Warden,784 p.2d 1204,1205-6 ( Utah Super. Ct.1990)
%% New York v. Einaugler ,618 N.Y.S. 2d 414,415 (N.Y.,1994)
' people v. Einaugler ,618 N.Y.S. 2d 414,415 (N.Y.App.Div.1994)
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o
=

(Isocal)iz » H 47 ¢ » ¥ 40¥ B DB A Ben l > A 222 PP R L B - 7]
F A 2 GRS A QP oy KR S R e R R A
FLMIHEFOT L FL e

Einaugler ;ﬁéﬁ A B mE £ (habeas corpus) e Ft E A0 H p 1995 & 3
25 p i 52 Bir A A E kY RiE e 3 7 1097 & z % o g0 E George Pataki
te Einaugler 3 f7 ¢ 304 {7 15 > #-30 d% e B 2150 2) 52 p 2 FRAL T RAT o

ARBFEUARL T ANTEETRLT AR %‘Pé‘tf.;ﬁ‘fifé“ﬁ:rm’ré v KAk
%%ﬁéﬁ’ﬁ AP AL HhE AR RO REEER R o Einaugler%ﬁéfﬁ’
REL - BEA TS 0 AR Lamour 4 L i 47 Fp o defe Warden F T
Einaugler %Eﬂ"#\%—ﬁﬁ ,ﬁﬁ?g 25N TR aEM s B KRATIE R R o kbR
CREFBFGLL AR FE GG PR LE O L '/#\ },ia%)k L e S
AEBLAPR D RGH T AR EE A L AR H T E o

1.6 Wood % (United States v. Wood )

1994 = 2 * 5 p > 86 pucinVirgil Dykes 4 o > E Mg &~ 2 W B3 /7 5
5 gl E Bien® R M F e o) 4L % 5 Douglas Wood & Dykes %4 @ - 2k d o0
K E g eht 2 dp 53t e jieis 8 % Wood F fF-Dyke £ 2 B bk S gk o2
13 p %+ Dyke £ # S <495 & (low blood level of potassium, Hypokalemia ) » %
5 il 4 F BT Rocky Morgan 157 8 # % § & Dykes 4 2 i ~ 40 Fiing it 49 - it
B\ N T g Aipliond, ¥ 745 g st
Fe s Jfﬁrr.u%?s‘u%;.zﬁg];@ Dykes %2 100 # < 4 5 & Bk ¢ & 40 & & i 49 - T’T
40 40 F s IR (Lasix) 4 = ngek o k@ Marla Kinsey G2 2 2% Wood #
BRI RRIE R T SN~ & b v R Lol o v L Wood FF FF R T Kinsey ik
40230 7 50 A4 SR k457 40 £ § 4o d 4 Dykes R A B0 4 Dykes
SRS RS S 55274

4 & 18 & FrozsF Wood F BF = g o E M T Virgil Dykes £ 4 (first—
degree murder in the death of Virgil Dykes ) - % 2| ¢ 2 Frdp 7 1 % B 7 21— Biflh (
first—degree murder )~ #ds - & 2EA (second —degree murder ) £22Lp FR AR 5t B

(involuntary manslaughter) » 2 % ® ;-3 Wood -;5 FRas 2 2Ep R AN % > Ea

?2 Malpractice,supra note 45,at A16.New York Governor George Pataki eventually commuted

Dr.Einaugler's sentence to 52 days of community services. Snyder, supra note 37,at Al.

T o TEMEELFRELEEFEM G (B FRENFF ) ST
€ 2009 %67 ~ 7 183

#’* United States v.Wood,207 F.3d 1222,1226-7 ( 10th Cir.,2000)
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w5 M2 F 5 FEANE 100 ARAHE LR 36 B F S ? (

supervised release) 27 -

F R % e R ¥ Wood ?%EFF— BB o BGEMIT
% % B2 2R Wood %555” o i ¥ REARSE > iy Dykes A4 & B pEY 5 (TR gCE h
TEABTLRRARY OFRE S AR BT kg (Well —
intentioned but inappropriate medical care, standing alone , does not raise an inference
that a killing was deliberate, willful, and premeditated ) 2’® ;- d “‘f"*f Dykes 4 4 § it
i RERBARAR PR EF L R RS Ji;aémﬁt H%3 FHFnERS
Ao dmiE il B Y E- BRI KT bwﬂwgﬁ%ﬁ%mﬁ%,@~?ni
ke sk o '—%EEFF b AR Y ba g R ER TR 5 A P
IR S R S 4 Fﬁsr‘ 3 (A physician cannot be convicted of murder simply

dva % B RiEfn

for adopting, in an emergency setting, a risky course of action intended to prolong life
that, when carried out, fails to forestall or even hastens death) " | -

1.7 Naramore % (Kansas V. Naramore )

1994 & 7 * 15 p Bl g 4% > 4=3% Lloyd Stanley Naramore %5 EF ¥ Ruth Leach
#. 4 A % (attempted murder) 22 ¥t Chris Willt — 22545 3 (first—degree murder ) -
% A28 & %k p Naramore %MFF % 1992 & 8 " ¥ Leach ~ 1 & Willt £ 4 mF?:)%: °
1996 # 12 » [ % B ;4-3% Naramore ;5 E7 44 Leach % 1 =& + # 4 4 i¥(attempted murder
)~ ¥ Willt £ 4 g5 = & = e ehs &8 % (second=degree murder ) 28 -
Leach % 4 & ix 78 & r’v’v:)a«:firjga » 1992 # 8 * 2 p £ Naramore Tﬁéﬁiér}%‘ﬂ%
B EAT B e Bk A 'ngm ( St. Francis Hospital in Kansas ) & < 755 o 4 & *
e e ph B e g o e g BERS eF 4T A 7 (T > 4w 2 27 Naramore Fﬁﬁﬂwa R 3 ‘I’E_&
(felt terrible) |, %’® = Naramore %ﬁgwﬂz& ERA G o P s PR ERE P Aok F B
AT AL f R e TSRO = B dpn Naramore 3 £ 45 Leach + L {
i+ 4 % - Leach EIJW;a Naramore Fﬁﬁﬂz LbE A ﬁ e F o Jim Leach 2 13 &
fﬁ” BRLeARE e oA TR B RGBT 3N IR L g e

5 1d. at 1227

% 1d. at 1232

277 |d

%78 State v. Naramore,965 P.2d 211,212-13 ( Kan.App.1998) .

%% 1d. at 213 Morphine is a drug derived from opium that is especially effective in alleviating pain,
although it produces sedation and respiratory depression among other side effects. GOODMAN &GILMAN,
supra note 77,at 527-29
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http://yp.sina.com/detail1.php?zid=851

f P % B > JimLeach #* B3 ¥ - ’?\F?J‘m’Z%,war]fé'pgg °

Chris Willt £ 57 sp 4% Fops 220 R e 81 R % > 45 < EAF IR
Coumadin s i ffrf A 17 ok o B L F o A3 R 1) ’.ér_fg JIFR- & i
Coumadin 4 % = o § @ $:E Bik o #TF ILPF > TS B K o X RS R R
Rk o & T4 0 Naramore F £ 5 Willt 2L 2 4 7% 3 &+ Norcuron 334+ 4 5™
1* B Ao T RSB WL L2 B cffee 4 1§ ~ o REP -
o R ke (cardioversion) §1 g 2 B 4] s v B & - Naramore Fﬁ A 3
Fleip Wil L2 X Bt b wap e Dm0 3 dpt im s e Willt e
£ RudyWillt> 2 & 237 F i 857 6§ B AAL &L+ %» (life support);& = 2 o
R 11 2k 20 & > Wlllt L4 B &pﬂrzﬁ‘»{tk A5 00 15 T RE > B F B A E s cnd Ap > i
o BEFRITUE 5 1T by %;»; » Naramore %EEM&% FARLIES T3 FF - A ﬁiF%EFF K
HEEZ R FNR L o &k F > Naramore Fﬁsﬁi % Willt 2 2 73 8¢ % = Bl L

poRLes F| o A ﬁ‘yfiTﬁ Jéw » 4 12 B 24 4 e & Naramore —rﬁﬁ » 2o s WIllt £ 4

SEgS o R F A LN FIEE AL  Willt £ 24k 4 - P

W BT B BIEFE R TEEA R A SRS E K Leach + 1 ik
A deid e 05 = 0 A Willt b 2o ek Ao 22 10k 4 B e B R SRR B A R
519y Leach = Lo g 35 2 £ B p AR 2 4 e (o 5 do ek 5 A &g 3 oo
A4 Willt 2 crsh e dR 2 @ ¥ L 0SB S 0 Naramore 3 £ 47 475 B i
2 FRiis o iy R § MK el e da B o F R 2 R2 AR 0 A
i:am‘,h, Ak d @R F R B E L L4 SR Naramore Tﬁﬁm?ﬁ«fé‘ﬁp S

ﬁz i % o i s Naramore FgﬁFFrm—r Lo d ?E;g&% ¥ m X gEEIh o
,..in"v%&‘5 BAGRE > AREG R IR 2L EAERE S o pik L% LRl
PERER T ZRR TR AL B IR 0 R E R R 2
AT B 2%

1.8 Chem-Bio Corporation % (Wisconsin v. Chem-Bio Corporation )

1989 = Chem-Bio = # % Karin Smith 22 Dolores Geary =13 § $p 4% & & & 3%
Bk 4 1008 & 73 PR 1995 £ 41 12 p 0 mE AR G RERT
E. Michael McCann ¥ Chem-Bio = # 128 4 # £ 3 (reckless homicide )4= z+-McCann
BRT e PR G A4S Y i £ PR TR E AR (

8 Naramore,965 P.2d at 215.
81 1d. at 216.

282
Id. at 224.
*® David Doege, Company Charged with Reckless Homicide , MILW. J. SENTINEL , Apr. 13, 1995, at 1
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Deferred Prosecution Agreements ) o # 3t FF“ PHRBRT AT B Ll
mé‘pé CEEAF 3P AF Y I EHY R - RERAEREELELF 2
o F]* > McCann t %7 4L > Ti& % £ & (negligence) » @ & 4= % (recklessness)

284

J o
1995 # 7 % 26 p - %e¢'uvmzh%*’\ﬂ”ﬂ¢i:%Ji °
Chem-Bio 2> # & 1995 & 1 +2i,%2%ww4ﬁﬁ,IB97}rﬁ$%$°%ﬁH%

A Bhieaw E i F o David Hansher 3% 2] ¥ /& 2% Chem-Bio 2 & 4L % 2 /& o8 27
B30 rik kA ® @+ 27 (interlocutory appeal)o Mo oRE 1996 & 2 ¢ 13
p & % Chem-Bio ¢+ 37 - 1996 & 2 * 22 g David Hansher ;= § & 4 Chem-Bio %
FRE2TEFMNEERGD2H ~ & (1% 13 ~)e 2 Famenfin™ Chem-Bio 7~
R A Ft A o R LA 4 o 1955 S R F McCann %, o
Chem-Bio rﬂ?j; MAPAE Y PRI TS L R ARG AR R, 2y
PR L E Tl e A2 Apg G o 4 A ELe3 B s Hansher 2 F 3% 5 Chem-Bio
=zl "5'\[&_:;3'}3? 3 BAET g~ 2+ 3 (Family Health Plan became Family Death
Plan) » 325 S RliEds » sE 205 3 0 252 R 4o & 5 P -

1.9 Klvana % (California v. Klvana)

1989 4 12 7 18 p 4 13 % M- K 2 A4 B ¥ 7 Milos Klvana 9 s = & -4 (
second —degree murder ) ** - Klvana ¥ {# &) - & f 4 j& 1982 & 3 1986 & 4% 2 1 9
(SRR LA~ EE RS EE AR RS TRy

Klvana ¥ F7 1967 # f A gy S e 3§ > 1972 & & o F#“ﬁplpk.a B 4 & e
AP VFE it SR AR KR o REIRIAP 4 E S BT o 4

PR3k enX |87 4R L e dert! & 1975 # 4708 Klvana F f7 eigd e o0 1 B 4 Loma Linda
*FF B e S 2 & RS F ET L Y e 1976 # R Klvana Ak 71 kA T
L_’/ﬁ“*? W R r] LT b 4 % 2 iR (indifference to patient safety) ;> ¥ 1 ¢k
7= "o ARy ¢ 3 Granada Hills %ﬁl‘ma\ # o ie e 1983 & o d T g 4 oh
BT @ FH;W/;"%PD»L,, BTy R 8 F,;RJ,% Ao R d B F AR o
EF T R BH B EEa Klvanapﬁﬁm 73pF

#1977 & 3] 1982 & Klvana ¥ FF 3 4% /}’s)ﬁv‘ s Fheo1980 £ 3 7 > Klvana
FORGRRE B FHFESAS P26 BiEl A Re VY R EFESTE R

284
Id.
?% Chem-Bio Receives Maximum Penalty in Pap-Smear Case, WALL ST.J.,Feb.23,1996,at B 10.
%% Klvana v. State of California, 911 F. Supp. 1288 (C.D.Cal. 1995) .
**7 people v.Klvana,15 Cal. Rptr. 2d 512,515 ( Cal. App.1992) .
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%4 B ¢ (California Board of Medical Quality Assurance) fo 434 p& 5 # ™ - 1980 & 12 *
Klvana F%EFF A pt " Diet-Rite Medical Clinic > B2 #rm 4 H B > s 224 7 5B
BB _E’t‘iS‘lB; | o ARAZIF o

%H*P“MWH%Wmﬁaéﬁ“%iﬂﬁvm&@ BEE TR AL
Klvanafsgﬂ%mawmﬁ%’ﬁ %&,, LAt Mg B Xp 7 AEHA T
ik~ L F Rriesh ot 3G 4R e ‘ﬂ%w mﬁ% g AR Y RF P “fm
B TR HNE E L AT RRL & Ui Bitie - Klvana F A2
aZEA B o @ A H 2Ep Rk B (involuntary manslaughter) 24 % 3% & % (reckless
endangerment) Foo b VR ENZ BB SH A & B2 - F R R
FHEEFEZHBE AE SRR l’?.ﬁﬂp~ o A A E SRS IR R o T HRALFE Y KD
PRS0 NG Sy ARy R R % B4a g Klvana %EFFi SNC I B
[ A AN P Sl SIPES é‘rﬂLi GECENIE SRR =S N VA RS SR
se R B SR T ik Kivana ¥ 7 4 & @€ £ (habeas corpus) e 4.2 -

4.2.2 1%

(=) rit Holedy > BN ERFRGEL ApFis 2% F H R 2 1R ’Rﬁ%“
oIBR8z Foh ek LA SASGR FRGEA TR R ELP0C BT o FoRan 4 2
%ﬁiﬁﬁﬁiﬁﬁ’ﬁﬂiﬁﬁiﬁﬁﬁﬁ‘aﬁﬁﬂﬁ{ﬁﬁﬁ$%’%$é
z i (Mens rea)f HRPAE & E o BEGHRL FELNF 22 &
EAEAR . BB SR 2 SRy o TR %51%@% AR
PAFREZ R o e AR FRAR %-}%ﬁ%)@ﬁ&s@ﬁ&i%’ﬁﬁ%%ﬁm
Rk PR AL AERBARGTEEF BRI UF TG F
Ko {HR AR hF R B o d NIRRT RGN RlAR AR e WAL

i3

CEERARILA B E R FEALFBELEE S el BB E T L
& & AE R #%wmréf,%mﬂ%%ﬁ 7 e AFE T AT AR
Yok (TR BT AL A q‘ e B o B AL HE_ PR RIIERELE

WERFAP IR ﬂ*gﬁ% #ig MR 0 W R pLET -

¥ ) 3;?51%, ZFWmV R R B R 2 Ao R if}%. %2 g4 o
Oliver Wendell Holmes 325 "FiFIFHEA B f hfEd v A L f chf iz
SRR o A E L E A EA R MO oLk R e Fp T

%88 Gary Steinman ,Stuff of nightmares:Criminal prosecution for malpractice,20 OBG Management
35,35-6 (August 2008 ) .

%% Klvana,911 F. Supp. at 1299.

%% Franklin Pierce,1884 WL 6544,at*9.
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W FEFAFLE S  FAALUFF 2T RFERS PHT L B AFLY
Btmmeo d Holmes i# F e i v L4727 § 5 2 F%@’ﬂdiﬁﬁﬂﬁu
AN

i—ﬂﬂ%§ﬁ&wF%ﬁTﬁﬁ%éﬁo BRGNS R FlAREERZ
Mp§ AR F R R A iy Bl R LR A ML LA SR T @ %%é}m
RABABRF AR FORET  BFE- - RARWRL FIEmivi 27 #5347
PR R AR 0 TR LS L AR S SRR F T2 L B R e
L B e

cm\j, \"41' & \-‘-ﬂ

ARABERELE FRPIE O BERL O AR RTELL > R AR
GREREH R TR R RIS T ) A H A B REA 2 SHT L AR b
B LR R FERERE FEHF LG TR L e _F%Féii%
WErFs HARAREZBERAGTEREBRE > HFERT Gy
Yo BT T 0 R T A TS AR B n(T L A T ttﬁ"f'v
%ﬁ1%$:&i%ﬁﬁ%§%ﬁ’ﬁ%%ﬁmgﬁaéij%%o¥“’§%%
Blia it L3 bS k2004 N A (L o HE XSG T T L g A2 4
Bl o Fm;%@ﬂ%ﬂ%%ﬁmg B ITE BT 'Fﬁ%ﬁ‘%%&ﬁ”ﬁ%’ R AR m%gi,?‘
(757 & 5 HETE I DT 3R AR -

Billig ~ Youngkin ~ Verbrugge % % 4 4.4 %Eﬁé\rﬂiw BRI EREZ R
bloh BAER R o & X G302 5 BEA F LG PR F LS 7 kR (Billig)
s F e B R A E A7 i B & (Verbrugge) ~ § Ak B R EHH B F R
§o£%4ﬁﬁ’%5ﬂ%%k—*1k%%r€ﬁ&ﬂ R AL @ Bl F Bl
Wr Pk IR e AT o RFEAI AL LG HE G AN ERDTRER R
fe e o AR RIS RERE v R A o

Warden % ¢ Einaugler & A 7m » i 5= % 2 5l Mg £ > v g4y )=
RAW - BFEUALT ENFENARE] 2R TR AR TL 0 ¥ 1
A2 ‘Tfﬁ'*" AR ELHE A A BT R R RE - Warden % ¢ AL
:\:__{_Fgﬁa,’;f{_ﬁl ?P\"—"Fﬂ‘hl—rvﬁ _@% ,3@% —r’\YOung—Le_l}g»h_E,_g ;fv];g_;}\;ig_—i—&w??ﬁ

> Warden Tfﬁﬂ""'?i«ﬁ;@a Frig B 2eE e FlER 0 e T & ‘;Fg R P & B BrBR O %
7 4 o Ap ¥t > Einaugler Tﬁw%’"ﬁ—g—{— B¥EL 75 > F &L~ Lamour ~ L
e’v’vs‘zﬁfr ¥ # o 4ol Warden ¥ f7 > Einaugler 3 (7 A -y 832 F = 5 2 2 (7 5 2P >
EJJKKﬁﬁﬁi&%°ﬁWﬁﬁﬂﬂ’F“ﬁﬁﬁhwbﬁ»F”W& PR LA
BAREREH#E T - RS nF iR L AR > LG F5 750 28RS 5%
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A G AT E o

;;IM}{& B EF2_ A % B (corrupt motive) i@ FE B Y A4S ) A B2 =% R B o
PR i PR T4 2 et e B 0 4o Chem-Bio :eng ¥ 74l S 'EphiB 4 on
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*® Emergency Medical Treatment and Labor Act 42 U.S.C.§ 1395dd

(a) Medical screening requirement
In the case of a hospital that has a hospital emergency department, if any individual (whether or not eligible
for benefits under this subchapter) comes to the emergency department and a request is made on the
individual’s behalf for examination or treatment for a medical condition, the hospital must provide for an
appropriate medical screening examination within the capability of the hospital’s emergency department,
including ancillary services routinely available to the emergency department, to determine whether or not

138



(D) £ F & F R R L4 ALY
E~&%ﬁ7’ﬁ%¢&N§%ﬁ§%imiﬁ*?$%%%%éﬁ%ﬁ’ﬁ
%%i“%iﬁ%Tﬂﬂé—ﬁWﬁﬁ
(A) eFrFEs *ﬁi&%“Jﬁﬁw’&iﬁ~ﬁﬁﬁﬁi%%%§o
(B) 1945 71 () & #up Ll £ 6 FR s’ -

(c) BEATALFEA Ly
U)%moﬁ%—&a%£$%§%%%¢&’%%m%%%%%i**ﬁ’ﬁ

%5}!;‘01 Ry A R o uﬁ T 7| IE 4
(A)(i)g”}/\i\}‘ﬁgi/\i‘zil'\/— &ﬁ;?ﬁt‘%!‘zé ATt AR 2 E IOk R
(D) PieFFe FERE 6 AR RARTEs 126 ¥y

ie IR B AR B T B B AT Y AT A s A 0 Y
(i) 4ok M2 F Fhro A e TR FOFELRS TR ER 2P -
(B) 7P i f &% &1

an emergency medical condition (within the meaning of subsection (e)(1) of this section) exists.
> (b) Necessary stabilizing treatment for emergency medical conditions and labor

(1) In general

If any individual (whether or not eligible for benefits under this subchapter) comes to a hospital and the
hospital determines that the individual has an emergency medical condition, the hospital must provide
either

(A) within the staff and facilities available at the hospital, for such further medical examination and such
treatment as'may be required to stabilize the medical condition, or

(B) for transfer of the individual to another medical facility in accordance with subsection (c) of this
section.

3% (¢) Restricting transfers until individual stabilized

(1) Rule

If an individual at a hospital has an emergency medical condition which has not been stabilized (within the
meaning of subsection (e)(3)(B) of this section), the hospital- may not transfer the individual unless—

(A)

(i) the individual (or a legally responsible person acting on the individual’s behalf) after being informed of
the hospital’s obligations under this section and of the risk of transfer, in writing requests transfer to another
medical facility,

(ii) a physician (within the meaning of section 1395x (r)(1) of this title) has signed a certification that ™
based upon the information available at the time of transfer, the medical benefits reasonably expected from
the provision of appropriate medical treatment at another medical facility outweigh the increased risks to
the individual and, in the case of labor, to the unborn child from effecting the transfer, or

(iii) if a physician is not physically present in the emergency department at the time an individual is
transferred, a qualified medical person (as defined by the Secretary in regulations) has signed a certification
described in clause (ii) after a physician (as defined in section 1395x (r)(1) of this title), in consultation
with the person, has made the determination described in such clause, and subsequently countersigns the
certification; and

(B) the transfer is an appropriate transfer (within the meaning of paragraph (2)) to that facility.

A certification described in clause (ii) or (iii) of subparagraph (A) shall include a summary of the risks and
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benefits upon which the certification is based.
%' (2) Appropriate transfer

An appropriate transfer to a medical facility is a transfer—

(A) in which the transferring hospital provides the medical treatment within its capacity which minimizes
the risks to the individual’s health and, in the case of a woman in labor, the health of the unborn child;

(B) in which the receiving facility—

(i) has available space and gualified personnel for the treatment of the individual, and

(ii) has agreed to accept transfer of the individual and to provide appropriate medical treatment;

(C) in which the transferring hospital sends to the receiving facility all medical records (or copies thereof),
related to the emergency condition for which the individual has presented, available at the time of the
transfer, including records related to the individual’s emergency medical condition, observations of signs or
symptoms, preliminary diagnosis, treatment provided, results of any tests and the informed written consent
or certification (or copy thereof) provided under paragraph (1)(A), and the name and address of any on-call
physician (described in subsection (d)(1)(C) of this section) who has refused or failed to appear within a
reasonable time to provide necessary stabilizing treatment;

(D) in which the transfer is effected through qualified personnel and transportation equipment, as required
including the use of necessary and medically appropriate life support measures during the transfer; and

(E) which meets such other requirements as the Secretary may find necessary in the interest of the health
and safety of individuals transferred.

%% (d) Enforcement

(1) Civil money penalties

(A) A participating hospital that negligently violates a requirement of this section is subject to a civil money
penalty of not more than $50,000 (or not more than $25,000 in the case of a hospital with less than 100
beds) for each such violation. The provisions of section 1320a—7a of this title (other than subsections (a)
and (b)) shall apply to a civil money penalty under this subparagraph in the same manner as such

provisions apply with respect to a penalty or proceeding under section 1320a—7a (a) of this title.
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(B) Subject to subparagraph (C), any physician who'is responsible for the examination, treatment, or
transfer of an individual in a participating -hospital, including a physician on-call for the care of such an
individual, and who negligently violates a requirement of this section, including a physician who—

(i) signs a certification under subsection (¢)(1)(A) of this section that the medical benefits reasonably to be
expected from a transfer to another facility outweigh the risks associated with the transfer, if the physician
knew or should have known that the benefits did not outweigh the risks, or

(i) misrepresents an individual’s condition or other information, including a hospital’s obligations under
this section,

is subject to a civil money penalty of not more than $50,000 for each such violation and, if the violation is
gross and flagrant or is repeated, to exclusion from participation in this subchapter and State health care
programs. The provisions of section 1320a—7a of this title (other than the first and second sentences of
subsection (a) andsubsection (b)) shall apply to a civil money penalty and exclusion under this
subparagraph in the same manner as such provisions apply with respect to a penalty, exclusion, or
proceeding under section 1320a-7a (a) of this title.

(C) If, after an initial examination, a physician determines that the individual requires the services of a
physician listed by the hospital on its list of on-call physicians (required to be maintained under section
1395cc (a)(1)(1) of this title) and notifies the on-call physician and the on-call physician fails or refuses to
appear within a reasonable period of time, and the physician orders the transfer of the individual because
the physician determines that without the services of the on-call physician the benefits of transfer outweigh
the risks of transfer, the physician authorizing the transfer shall not be subject to a penalty under
subparagraph (B). However, the previous sentence shall not apply to the hospital or to the on-call physician
who failed or refused to appear.

*% (2) Civil enforcement

(A) Personal harm

Any individual who suffers personal harm as a direct result of a participating hospital’s violation of a
requirement of this section may, in a civil action against the participating hospital, obtain those damages
available for personal injury under the law of the State in which the hospital is located, and such equitable
relief as is appropriate.

(B) Financial loss to other medical facility

Any medical facility that suffers a financial loss as a direct result of a participating hospital’s violation of a
requirement of this section may, in a civil action against the participating hospital, obtain those damages
available for financial loss, under the law of the State in which the hospital is located, and such equitable
relief as is appropriate.
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% (e) Definitions

In this section:

(1) The term “emergency medical condition” means—

(A) a medical condition manifesting itself by acute symptoms of sufficient severity (including severe pain)
such that the absence of immediate medical attention could reasonably be expected to result in—

(i) placing the health of the individual (or, with respect to a pregnant woman, the health of the woman or
her unborn child) in serious jeopardy,

(i) serious impairment to bodily functions, or

(iii) serious dysfunction of any bodily organ or part; or

(B) with respect to a pregnant woman who is having contractions—

(i) that there is inadequate time to effect a safe transfer to another hospital before delivery, or

(ii) that transfer may pose a threat to the health or safety of the woman or the unborn child.

*% (h) No delay in examination or treatment

A participating hospital may not delay provision of an appropriate medical screening examination required
under subsection (a) of this section or further medical examination and treatment required under subsection
(b) of this section in order to inquire about the individual’s method of payment or insurance status.
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