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Abstract

Since Securities and Exchange Act article 157-1, so-called “insider
trading rule (ITR)”, was enforced in 1988, this rule was always arguable,
whatever positive or negative arguments, in academic and judicial profession.
Under the premise that there are many foreign or domestic studies, this article
would discuss some ITR issues through economic analysis. First, it would be
demonstrated how insider trading decreases market efficiency by applying
game theoretical approach, so it should be prohibited. Second, the effect of
current ITR would be analyzed by cost-benefit analysis approach, and it
appeared that imprisonment would ex post bring with social cost. However,

criminal punishment is necessary to deter crime ex ante.

In the part of empirical study, the effect of amendment under severe
criminality policy and the amendment of-plea bargaining in 2004 would be
surveyed. We discovered that it could not be reached the goal of deterrence
under severe criminality policy, but it was helpful for prosecution and trial by
the application of the plea bargaining rule, especially in the situation of joint
offenders. Besides the qualitative analysis, the problems existed in the
application of ITR would be discussed by case study research through “BenQ
case” and “Green Point case”. By case study, it was discovered that the
difference of the result in IT case mostly came from the difference of judges’
objective value. After discussion, there are some comments of the

improvement of the procedure law in IT case.

Key Words : insider trading, game theoretical approach, efficiency,

cost-benefit analysis, deterrence, severe criminality policy, plea bargaining
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8 gection 10(b) : It shall be unlawful for any person, directly or indirectly, by the use of any means or
instrumentality of interstate commerce or of the mails, or of any facility of any national securities
exchange,...(b)To useoremploy, in connection with the purchase or sale of any security registered on a
national securities exchange or any security not so registered, or any securities -based swap agreement
(as defined in section 206B of the Gramm-Leach-Bliley Act), any manipulative or deceptive device or
contrivance in contravention of such rules and regulations as the Commission may prescribe as
necessary or appropriate in the public interest or for the protection of investors.

9 Rule 10b-5 : It shall be unlawful for any person, directly or indirectly, by the use of any means or
instrumentality of interstate commerce, or of the mails or of any facility of any national securities
exchange,(a) To employ any device, scheme, or artifice to defraud,(b) To make any untrue statement of
a material fact orto omit to state a material fact necessary in order to make the statements made, in the
light of the circumstances underwhich they were made, not misleading, or(c) To engage in any act,
practice, or course of business which operates or would operate as a fraud or deceit upon any person, in
connection with the purchase or sale of any security.
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T A Frﬁﬁiﬁ:ﬁ 1> Fr130-
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"N 1”7 Whenever it shall appear to the Commission that any person has violated any provision of this
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%5 Securities and Exchange Commission V. Texas Gulf Sulphur Co., 401 F.2d 848(2"% Cir. 1968).

56 1d., at 848. “Anyone in possession of material inside information must either disclosure it to the
investing public, or, if he is disabled from disclosing it in order to protect a corporate confidence, or he
chooses notto do so, must abstain from trading in or recommending the securities concerned while
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1% Thomas Babington Macaulay, “Government of India”—A Speech Delivered in the House of
Commons on the 10™ of July, Miscellaneous Writings and Speeches , \ol. 4, 13b. ¥ ™ 1t is

scarcely possible to calculate the benefits which we might derive from the diffusion of European
civilization among the vast population of the East. It would be, on the most selfish view of the case, far
better for us that the people of India were well governed and independent of us, than ill governed and
subject to us; that they were ruled by their own kings, butwearing our broadcloth, and working with
our cutlery, than that they were performing their salaams to English collectors and English magistrates,
butwere too ignorant to value, or too poor to buy, English manufactures. To trade with civilized men is
infinitely more profitable thanto govern savages.

17 Ritu Birla, Law as Economy: Convention, Corporation, Currency, UC Irvine Law Review, \Wl.1,
No.3, 1015, 1015-16(2011).

18 4., at 1035.

119 4., at 1035-37.

120 1d., at 1018.

38



oo ME AR ERA L EZE AT R o

BRd ok g R R (o 1960 # 1 1s > BARA A B 0 F AR RAR Sl
Jﬁ" s FAvfLE oG ehd A% (Henry C. Simons » 1899-1946) ~ = @/ ehia
¥ (Henry G. Manne) ~ & {1z end @ %4 (Arnold Plant 1898-1978)
VR PRERE RLEE  FT R R AL G L s R P ARG SRR
o T E-HPEFERFEANTRFRPFEEY AT G PRI S
id AT T A R TR AT 2 B 5 R e KGR
g5 0  Pl gm A v iRy | #“?I:b»#tﬂ'.mr,é AR | R
iéé&w{g‘;‘:”ké #’?mi}iu\i/zﬁﬁﬂ N/ I Nt BE PP £ P E Rl fa |
Bz B/ 12 it B g R4 8 JESE o

%:#\&#mmﬁkﬁmmﬁf:ﬂ%%?%%ﬁ%im

i

FREEHREN®A > vigmE 193040 E & T e B K B RS F T 5
?"T?f#%?#ﬁ U2 ORI (Foip AR 0 & H {8 gk F 5= (Aaron Director )
*¥t s FE@m 1958 & ﬁ 1] (2 & 5 A8 P 1] (Journal of Law and Economlcs)>>
PIFAL R EEARE LN 5 - B a4 1970 &# AF 4 » 2B R A
# i iE?r‘ﬁ R 5 b ’ﬁﬁﬁ’% B2 A o B R iar 2R B m;ﬁ\,l%wp\ e

2. (2 Eenig i 47 (Economic Analysis of Law) ) 0 t+_1973 # A7 =0 A
R o 1980& Ak 2REHREID L Hend R 2 4 ?;k; MEpFELH @
B RRFaoaSBE R E0RE EE B Y w\%‘fmxzﬂméw

¥ hF vt REAE mx%’ Bis o B¥EES /ax;~§ HFEL P ERF K2 4
AT - @ 0T B 1960 & R g At A s (A g 2 AR {g( The
Problem of Social Cost) ) 7 *”aL » TSR BTGNS 2 AR EE NG o

¥ - 3~ @At P ISP AR
T BORAIEAE TR B A

AR R FETRFE TGS A LR (R AR ) - v ¢ K E
w2 é_1890ﬁm%-—+ Bassv. Gregory & (F#LBass %) - i % > B4
- P 2P pEE iR L s E Pl R E£4 X %@.I}lﬂ‘%?ﬁfi;ﬁ
‘?’”’fﬁ% GHEE G- R - TR R T F R

WhkTo E]i‘*—gmﬁﬁ/ﬁl T XD B E I BT - RA ’?ﬁ/ﬁ‘%@
AT D ke vk B b v BRFI R L 4P L AR FIA B B A L T
Mok d v dti e K FAHAE > R EAR A IR K
BEEFEF > &R2 T mn o128

BREF PO F RGBT A G BAKRT F D f Bk

\».

121 posner, supra note 11, at 23-24.
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241 Federal Rules of Evidence, Rule 404(a) L g™ 1 (1) Prohibited Uses. Evidence of a person’s
character or character trait is notadmissible to prove thaton a particular occasion the person acted in
accordance with the character or trait.(2) Exceptionsfor a Defendant or Victimin a Criminal Case. The
following exceptions apply in a criminal case:(A) a defendant may offer evidence of the defendant’s
pertinent trait, and if the evidence is admitted, the prosecutor may offer evidence to rebut it;(B) subject
to the limitations in Rule 412, a defendant may offer evidence of'an alleged victim’s pertinent trait, and
if the evidence is admitted, the prosecutormay:(i) offer evidence to rebutit; and(ii) offer evidence of
the defendant’s same trait; and(C) in a homicide case, the prosecutormay offer evidence of the alleged
victim’s trait of peacefulness to rebut evidence that the victim was the first aggressor.(3) Exceptionsfor
a Witness. Evidence of a witness’s character may be admitted underRules 607, 608, and 609.
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e SES 1IN {ﬂk S ﬁFﬁ.ﬂﬁ&%ﬂ JHEHVECH o T TR IPEL e RGR g (1) Prohibited Uses. Evidence of
a crime, wrong, or other act is not admissible to prove a person’s character in order to showthat ona
particular occasion the person acted in accordance with the character.(2) Permitted Uses; Noticein a
Criminal Case. This evidence may be admissible for anotherpurpose, such as proving motive,
opportunity, intent, preparation, plan, knowledge, identity, absence of mistake, or lack of accident. On
request by a defendantin a criminal case, the prosecutor must:(A) provide reasonable notice of the
general nature of any such evidence that the prosecutorintends to offer at trial; and(B) do so before
trial — or during trial if the court, for good cause, excuses lack of pretrial notice.
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