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The Impact on Public Domain in the Digital Environment

Student : Sheng-Pin Lin Advisor : Dr. Min-Chiuan Wang

Institute of Technology Law
National Chiao Tung University

ABSTRACT

Copyright law is deeply related to the development of technology. All
technological transitions about the production, distribution and use of works might
trigger the revision of contemporary copyright law. In recent ten years, the vigorous
development of digital and Internet technology alters the ways through which people
access creative works, including the diversification of the ways of creation and
increases of distribution channels. Besides bringing much convenience, digital and
Internet technology shakes the business model which content industries have adopted
for a long time. In addition to arguing thersubtraction of profits from selling or
licensing works, content industries:discover.that they gradually cannot control the
circulation of creative works. In-order to consolidate their vested interest, lobbing the
legislature to expand the scope of copyright and building technological protection
measures are foreseeable responses.

It is acceptable to modify laws, evento expand the scope of protection, to deal
with the regulations made inadequate by the transitions of technology or environment.
However, in the current moment of technological transition, the laws do not preserve
breathing space for digital and Internet technology but suppress its potential. The
impact spreads to public domain simultaneously. Obviously, the “common sense” of
public domain has not awakened completely.

This thesis preliminarily explores several impacts on public domain, including
the concept of “enclosure movement”, the possible outcome and strategic
consideration of the rhetoric of property invoked by copyright holders, and the
phenomenon of centralization of media. Furthermore, technological protection
measures which is used to block unauthorized access, the “Sonny Bono Copyright
Term Extension Act”, the “Digital Millennium Copyright Act of 1998, and several
draft legislations for protecting databases pushed by content industries are all
reviewed in the thesis because of their threat to the public domain.

However, by observing several restoration movements of public domain in the



world, we can find that the common sense of public domain is awakening. This thesis
will introduce several creative projects which are devoted to nourishing the public
domain and promoting the free circulation of creative materials, including the free
software movement, Wikipedia and Creative Commons. This thesis will attempt to
summarize their core spirit in common and explore the democratic implication.

In addition to encouraging the introduction and participation of restoration
movements of public domain, this thesis made several suggestions . On the purpose of
promoting the creative activities of human culture, it is hoped that ordinary people
could get enough chances to express their opinions in the process of developing
copyright policies, and the function and value of public domain should be taken
seriously.



=Sxl

SIS S5 R R R A SRR BRI o B
FRUI TR R BRI = PR RS AR - B ST
RLPRPR R A o T vp?w.ﬁi} ARl EES @F o ppEse
PR BEIRATE= R - FURLIS R — = by - SHVOSP 2 ORI 2Rl T B

e ARRLENF SR 5P YV O S PSR UG [Ty AR A
PR T R R éf?,ﬁw.u&%-f S
PO [ Ve o R SRl S P A BNV R
[FURTE L = o -

I 25 BGstd [GF25 v * LS PR3 BT — = PR e p e 12y
ST PRGN o F 3 e A Fﬁﬂiﬂlﬂm 1o RRVE RS =
YRR TE ) R S e S o0 1 - GO [ IR
5 VIR 2 I - RO T

F=9f #if['[\rf_—;l/ qugnjf xiz’?ﬁﬁ?i/ [ 156 F[ Jij?%?[ [:EZHF EI 'F[ Uk e
% ﬁ/\ @T F’}?E-{—ﬂj%?ﬁjﬁijﬁﬁ[ ) qj}ff[sﬁ—{wﬁ"&@@q; @Fj;l"gﬁfjrr l’—?]ﬁ

»Jfgygn%«a;m UEGE o GNPl e o — RS SRTREEIEEAE ] AL
@ﬁTw%ﬂﬁﬁﬁJH&@GW%ﬁw’@Fﬁ%W#ﬁmﬁﬁriﬁﬁﬁﬁﬁ%%
AER f[ﬁ'J», l‘lj Jjﬁ R es +Jﬂi"?‘<%lﬂﬁuﬁf B> ZS R

i

o

[l 631 P O B « ek ST 2 > PSR E o PIROTZl - 54 T
FIR AL g - R = PR 9§ PR RS P
YR AT o (R~ 2 SRR AL AR I TS L
o GRS ML TSP IO E VS S I DBE - A PR R
Y R B g O R BT [P AR o R A A



SO GO — B0 SR R PR AR - A
?E‘F}ﬁi Ut = FE S S0 ] ﬁ' VEE S [CE f&?ﬂjglﬁg{%ﬁﬁ;[’fﬁﬁ’%ﬁ;gﬂﬁﬁﬂ g

_I—E[ffﬁgfj ) o

F{ R BV BUETRLE T S BV % e P bR 2
R O S e S e RS
FE) R B L RS R U TR R - 2
ORI 300 SRR - S00E AUG » — IRLS 2 3 RSO - L
SRR PR] % N ORI SRR - T R

Vi



\71_-!'?
b
NN g

3.2

3.3

3.4
3.5

?ﬁﬁ—’ﬁ ................................................................................................................ 1
TR 1
T TV 2
TERETR 2
Fﬁd/ #Wﬁ‘ ................................................................................................ 3

= T‘EJ@L' 1 2 RS 7
i F—Hﬁ' A TTF[@‘« ........................................................................................ 7
| ﬁﬁ@‘apfjfj T s 11

2.2.1 A BT AT TR e 11

222 RUAIEFIZE RL 12

223 *ﬁﬁﬁflﬂl ...................................................................................... 15

224 F BRI PYIIR 18

2.2.5 ?‘f?rﬁﬁff#ﬁ T 19

2.2.6 E USR] i i s o ettt 20

W%ﬁﬁ fY S inﬁ& ...................................................................... 23
AT .~ otr B 26

2 FUAFHIR AR e ST i 29
[ﬁ\{*’ﬁfﬁpﬁ (ENClOSUre IMOVEMENL )" .....vveevveee et 29

3.1.1 L N e B 0 S 29

3.1.2 L e 1 31
TR | P A AR T s 34

321 m”ﬁ@i’ﬁfjj@ R e 34

3.2.2 ﬁ,%]’ﬁﬁ' FFETRE. oo 39

323 "‘ﬂ:l e 40

3.24 ffﬁﬁﬂ‘ .............................................................................................. 43
S 43

3.3.1 TR HI R D 43

3.3.2 o ﬂ,rLT Tk Ji'mFJ .......................................................................... 46

3.3.3 ﬁ%?aﬂ\ H [ E G A T M e 48
R P IIEER oo 49
PR PIHVEER oo 55

3.5.1 S, [EREE fERTRE T UPBOR 57

3.5.2  [EHEER =% (Sonny Bono Copyright Term Extension Act )

61

Vi



57

3.6

3.7
P
4.1
4.2
4.3

4.4

35.2.1 T 62

3.5.2.2 Eldred V. ASNCIOft ......ccoovviiiiiiiiiiiceeee e 67

3.5.2.3 Eldred v. Ashcroft% iz r—w*l .................................................... 74
3.5.3 gyt il o S Bk (Digital Millennium Copyright Act of
1998) 76

3.5.3.1 TR R e A B 76
3.5.3.2 B ERE _FE T 77
3.533 Bt il o S ek [‘J”’Fﬁ’ T e 78
3.5.34 X LTSRS P P RSOURUSRPR 83
3.5.35 DMCA%Fﬂ;LﬂfH@‘E .............................................................. 84
35.3.6 Fﬁ@ipﬁ DRt 87
3.5.3.7 ffﬁﬁ‘]‘ .............................................................................. 89
3.5.4 TR ’TE[ e 92
354.1 W ’EE'E‘J;%F“I‘* ---------------------------------------------- 92
3.54.2 «gﬁapg[ e 2t ﬁfﬁ@‘« .............................................. 95
3.5.4.3 B EE T I BT 97
3.5.4.4 S YRR B 100
3.5.4.5 ffﬁﬁ«]‘ ............................................................................ 104
3.55 W (e e TR R N 105
NG . o TS s 107
3.6.1 SIS I 4y T e B 108
3.6.2 AL EE "‘ﬂ,:LT BB PE ol 110
3.6.3 B [ T e e 112
A ettt ettt b et aebe b s 113

K fiﬂ«rﬁfﬁpﬂ .................................................................................... 119
P Fﬁ@iﬁj'@%{ ................................................................................ 119
e RS e =S| ]"Pﬁ?’,’ﬁfi%‘@. ........................................... 122
JFTJ T ﬁgﬁ@‘«ﬁ SIE] e 128

4.3.1 AR TR BETB s 128
4.3.2 ‘;m Elf* M %J@‘« .................................................................... 128
Pt ﬁﬁ@‘« rﬁfﬁ ettt 131
44.1 FIF Iﬁj?ﬁ;@?ﬁ ............................................................................ 131
4.4.2 AEELE IR 135
443 rEhET S TR 140
444  BE B EPEHER EREFTRR L 143
445 The Public Domain Enhancement ACt..........cccoveveeiieieesnseee 144
4.4.6 Creative COMMONS........ccoverieiieseerie e e e se e e 147
446.1 AT /T e, 148

viii



44.6.2 FEREEHET | FL ............................................................ 150

4.4.6.3 = Elfﬁ .................................................................... 153

4.5 R ﬁﬁiﬂ?ﬁ‘%%%ﬁ’i% BB A BB 157
A5.1  FTEIR (™ st 157

45.2 ?%FVFTTB;’} ]t 160

453 [T B 162

4531 ) LSOO 162

45.3.2 [ﬁ Mg‘ Ti&rﬂj ............................................................ 166

453.3 [f[ et J@F ........................................................ 167

4534 R eas 168

4535 [ﬁj{’fiﬁi B N VATTEEIAS 169

4.5.3.6 [t B FURY IR T, 172

4.6 LA TR 175
IS ﬁ’l S TTFIJ@‘« rﬁﬁpﬁﬁfﬂfﬁﬁ?ﬁi% ............................................................ 181
5.1 GPL ™ puEIH I]‘q’f{’ﬁ“ ............................................................................ 181
511 PV 2 A 181

512 GPLﬁIJ?J%‘#HJm .................................................................... 183

5.2 Creative COMMIONSI... ... cowssms i e erosieeesreesiseeseesiseeseessseesessssessessnes 183
521 ﬁﬁiéﬁj}ﬁ .................................................................................... 183

52.1.1 E'a‘@%tﬁﬁlm'»‘ ....................................................... 184

52.1.2 I SRR EicE FL~#WT+F7£F1*J ............................ 186

5213 — M fHER J;f&rfrirﬁfjgwfii ................................ 187

522 PP FRVEEEE RER 189

5.2.2.1 Eﬁ@@pip R e 189

5.2.2.2 @“Jﬁﬁlﬁ\v ................................................................ 191

5.3 S IPHEBY T R, 193

5.4 IR CE PR B R s 198

Sk ﬁ’l ,%“@%IIU ............................................................................................................ 205
e OO 209



|
i
=
Tl
él

1.1 77 & %

W [ i ORI [ A R R O I R R [
OE> BUT sl T POOH (R < ST BRI [ R AR O e
SEE B TR R (R 2 S R T T RN
= DAL (P © PO SRS (PR~ PRSI 75 I - AR =
Ml B e P %17 et e o 8% Tﬁ*féj# A AR ORISR - A
AR SO TR T SRR ] 2O MR AR B2 1
f 2 IR [ 9 PR R T -

jﬁﬁfﬁﬁﬁﬁ@%@%@’ﬁﬂﬁwﬁﬁmﬁké@ﬁﬁwvvﬂ’%%%m
A (AR > (1% B R O S (=i P L fro— - e
ﬁBfJ,ZUETﬁjIJ o =9 > EVR AV ﬁf‘uv: i B (AR e AT R 1
B T (0 % R SR BRI RE 1907} (i S
FlATRGEOAE e FIRGE ARV gy AT S ﬁ‘ﬁﬁfé@ﬂd[f"éﬂ ’ ?zﬂt VE TR
IFETESE T RUIRE 20 [ QTSRS = o ™ RO oo SV « 3¢
R VER - B IR PR AR LT TR R 5”}‘?”’#’?
B YR R 2 %[JE%;}A”TULL%EJTJ?* Bl = R L BRIy

&

(A S AR e N SRR I (SRR I 2 ST VR [
B9 2 - Py IR T 5 TR T - iy T kL LR - 4
FIRRAR A B oY= (G088 - TJRHH 22 St -l e ] > (IR AR (A
VOGN (RSO o T B SRVET RS R R S A R TR T B



R A 2  REIPORS T R N Y EU@?{,EM VR T
bSO ?i%f%%%ﬁ@%kﬁwﬁﬁ > 2 T JT@}“/—JF [HEFIFVEF G > P
P RSO W SRR P O > SRS H A Y PR S R

1.2 7% B

Fe IR R 2 SRRV i 2ACRE S HUISSAS S I Al (SRR e T

R 2 H R RO ATAS S (RA
B o FRH - R IR R AR RV R B (AR R
b o ERNEOL = AISHEEY R 27 ~ Bl FrETpS 2 s R L s Tl
(kAT PR SR [ 2 SUGEIS RS > BT g [ R (4
(BS9SRI E -

DIMEE T (e © l*lﬁﬂ@‘ﬂjﬂiﬁ E'*b:m‘}ﬂfl}ﬁiﬂ% T 7 @F“%ﬁ,ﬁ
BT RO - RSP O TR
SLLVETSEAR OB 07 o P2 FOfLL SR (1 RIOR 0y PR
2 IR U e U E pOf] e

P o R L 2 G TSR (A R
ARG SR R ZEI R H S EIRE A T AL
[OpEE— BSEL > BT~ 53 oSOl s > B i 0 S E R S - RS
Vﬁimﬁfﬁmwﬂﬂﬁw JHE SRR S5 (AR R <A
W o kLS H‘%ﬁéhﬁﬁﬂ@l[ﬁ&lﬁu*ﬂ&giﬁ;mwﬂji

137 % #

o AT ToURLI JSE B B 20 R (i HRPTA Y
BHG o RO PR R B (IR RS T R R T 0

2



9o i ATORL - B S RS- 504 T A =
SRR ISR Y RIS ORI - PRZEE RIS
Tl (Y SR R T A -

& IR/ RE Y 1A SR G R SRR 4 TR PR
FOAFIR I 1 LI B SRR £ < L T | P P [l
P~ OEIRPBX s [ [ R AL ORI - 5 R

PYEVIEVES - [ BIITE R AR SUEBEEFORER I SRS T
- BB P SRR BB SRR - RAR
BT st G ] D R PR RUE R B Y
Ry Ed}%ﬁyf EIFAUEE o

SPERE HE RS (AR SRR SR~ U RL [
b Li%“ BRI E'IJ*f“}{fﬁﬂFﬂ%ﬁHl%ﬁ,Hli_%t%[p PRI
YR T AR T PR Rk aﬁﬂﬁf RIS KL ARRRE T
FBTR A [ENRR B 1 Al SR

Hidh > R I ERL o F RS IR SREF T PRI
W TR 2 PSR RL K (R o SR o R SRR R I
PR =1 SRR W o ] PRI BV ERLEY - RIS
B PO T O TR CHLTRYA PSR - B 5
e TR > Ry WﬁfUFlJ?&F‘ M OGRA s AR e TR pVEVRE » A
IR T | 43 2 0 S A Sk P gl B E Py PSS (A
ISP UM B P HRERREE ) R P L

‘H

N

L4~ %4

S U 2 MO [ SRR S PR 7 T

3



T o S H IS i¢ﬁ,ﬂ%@~]‘?¢ﬁ§&f PRE iE'T (ERLANT B APy
TIENELS EJJ,E_J-*TQI: IFFUE IR ﬁjﬁ F=9t ﬁmf/\gjfﬁjyv[ﬁm PR H l:fhll:*}lpi[
ST S (e “Jﬁ&iﬁlfli*ﬁi [E -

77

ST i PIRL /7 2 ORI e R R R e (R IR BRI -
PO AR ™~ TR PR L WIF‘%\* T B UYL SR R R ST e
Eank g[mﬁugué&;[wi (57 WITRLSCBsIpy T eI =~ TR Tl
T R T e R R R HfrE'l}Jii R =9t BENRA Fosphe 2 HUpis oy T
ﬁ#ﬁ%ﬁ%@fuﬁ%ﬁ?@ e SR B » TS S e
WA YRR RS Y LR L E IEIE SN A U
TN

QU U BURHES SNt A Rl iRt SN
[RELH T SRR R R g\ﬁéiglj|ﬁlqﬁ§:ﬁ?ﬁ?“ Eul URKIE S S Il
s s i [ = B T P B 1 L et A
B Hi PR GEE o B PR D g > s U
S T e [T B SR T TORPORL - 5 R
RIS e 2 U 135+ BRSPS A S O o e < g
Bl R S R R A SR S AR AERLE IR
Wﬁ%:%%%W?%%%%ﬁﬁmmemmmmg’%j%%aapﬁ$§
WP b - SR R TR IR RL R T BT - 9> A
pjzbqﬁl%;;;p A ﬁiﬂ;fﬁ{ggﬁﬁfjiﬂﬁﬁ EE R E”?ﬁ FIpi = \%g’vﬁﬁ
IR ~ Rl i PRt e

4__.‘T_HL

Y7ok Y i - A 2 LA SR pg R o
Likrae i a el U i R L U I o e L TR e T
T TR PR S (SRR I IR AR

4









2.1 w3 S RAEE

N

" (public domain) j — TRk RURLELS [T M G F o Ep
B9 e 20T RO A R SRR H PO R H B IR PRl A (Beme
Convention ) » {F 1LY 599 FE Y454 75 1 £ "domaine public” L, [ﬁf«l[‘]%ﬁ{wa

YL T AHER T A HEYRS T T

(PR HUAEE 2 2 HUU O AU 2 BN R 2 (k)
o [SPTRSEIRIRE  RALBIRTA - R R R A

S (A (BT e T T TG 3 o JH P e
FEIE i 2 Ui - 52 Ut MR I LA 2 ,Lﬁi@fif%ﬂlj\i%
e lﬁ%ur‘afg A5 o (E | SRR R o g Ao 9

LS I JEA S e O - AR R BRE R 2 U
SRS - SEHRL T S ORI B BB Al (e g
FIENATES - BRIl gt o ) (U DRAERIE 2 AP i -

Tl > S R Graham v. John Deere Co.— R LTH H1£T

|

! James Boyle, The Second Enclosure Movement and the Construction of the Public Domain, 66 LAW &
CONTEMP. PROBS. 33, 58 (2003).
2 AL %fﬁ%iﬁul  SYVAAS o R 1 301 > 2005 5 ;R > %I’B@iﬁ il > 37
Y R ir F198 ~ 406 ~ 429 > 2005 F ; A iylﬁa@iiﬂ,u AT Y > B ATL
“ik 2003 F e
¥ RVl %I‘B@i%u s ST Flﬂpmiaﬁ T1407 > 2005 &F -
4 SR > B M@i;ﬁ s YTAAN S L ﬁ\ﬁwﬁi f > F1 48~ 254~ 376 > 2005 =+ ; {ﬁjﬁfjﬁ%t » F1 425 -
Z See Jessica Litman, JI]'he Public Domaln 39 EMORY L. J. 965, 995 (1990).

Id. at 992.



I 7 (U IR C patent power ) (9 (5 RS TR UL
ﬂoWﬁ%Tﬁﬂﬂ%mﬁﬂ%WW%@W%W%?*%*%WW%%wF
S > B4 PR I TP AP | T S - 5
LGSR RO 113

=t James BoyleR ¥ » L iFRAH R T T ST B T BERLAR A5 4
S 51 A 2 R R

LT FOF1E BRA 2 LI (B H David Langes3 » 7 SRR %
@%F - FE 2 4 Py (no-man’s land ) s, o - E'[JF’?F?HBJ o ’Jfli@?lo °
Langefift o #i i flat Sk Jepry 2 Hnpia R ity - 182 Dl 2 Ul
FVEF IR ER -

5% Edward Samuelsﬁé’:t%;“i[ B 0 pﬂ’q BT BN [
A TR g ]"EFEF, (expiration of copyright ) s foiy L (AR R {0 [
FF[! (forfeiture of copyright) ~ —"ff ﬁf,#’FﬁzFEﬁ%V%@@ﬁﬁ\ |J|EFF[} (works

categorically excluded from copyright ) **"

£ ?E'fl b S (AR S [P Rl A8 TR [RUVIRE] (limited times )
AOMEE EIR|TFRRAORLIER RS o & o — PRI i 3 (Epe s 2
FUARE o SCRSUR TIPS TEREIVZV I 278 = i fF - (formalities ) » G017y
%%“ﬁﬁﬁﬁ'dﬁﬁ@@ﬂ?ﬁ%aﬂ@&ﬂW%WwWﬁ%ﬁma’@ﬁ
SR SRR - I W@%E@#%VTWEﬁﬁﬁ“‘ﬂ%@ fesg
BRYA T T SRS - 191 LR 2 BB B IR

]

g HELA F’??"ﬂﬂi' VR REE BT [ERY S IEAY T E N pURE ] > A R RS EZEJJ FlIEg R R
ST J/qu‘ﬁ% [ H [ e Eﬁﬁ"f E g tﬁ”l‘p ’! 2 JE P AE | UV PR A

%“;/‘TI [ﬁ:ﬂg"ﬁig’g i

383U.S. 1,56 (1966).

° Boyle, supra note 1, at 58-59.

% David Lange, Recognizing the Public Domain, 44 LAW & CONTEMP. PROBS. 147, 150 (1981).

1 Edward Samuels, The Public Domain in Copyright Law, 41 J. Copr. Soc’y. 137, 151 (1993).

8



O 5 » PRS2 i e [T (o R
It BHEREV AL ~ I

Edward Samuels~" Rl — {faf fft (3= F o) o o 2 EFET "Ef 1 (A
U (5l o e 2 FUARE [y e 0B Pk Bl %F[JHF[
IR (AR U (il S @ A S U - (/Samuelsg
SRR RE R B0 SR T A R O IR P R

ORI, (AR (R [, o F S TR 2 A

=4 ?ci[ﬁ:siﬁ ¥ [ Goldstein v. California™- % f2 H\ﬁglzbﬁ IS
Y SRR B 9 B T R A (e - T TR
- i SRR O RR (A ORID0 e

SR E AT R7 - A Wi (preemptive law ) ) ot 1AL
=0 SR LTI (g 4 PURPTS S LA  R T  E 9E
SURFIFLRET fRLR) P2 (=R B R (e S SR T
1 (R e T AR P P TR R
RS IR » SRR (K 57 301 (RarfiipRv s TRRAIE BRI
st At > EUFREN A e R AR | L= D 2 o el > PRESHICE
Fispi o i s =™ o SRy [l BERUbZERfEs!  Goldstein v. California R [i/fL
Pl EUET Vo 5 R FT VISR LR SELRL E 5 0 2 Sk A P R

2 1d. at 166-69.

B 412U.S. 546 (1973).

M 412 U.S. 546, 567-70 (1973).

15 Samuels, supra note 11, at 166-67.

1617 U.S.C. § 301(a): “On and after January 1, 1978, all legal or equitable rights that are equivalent to
any of the exclusive rights within the general scope of copyright as specified by section 106 in works
of authorship that are fixed in a tangible medium of expression and come within the subject matter of
copyright as specified by sections 102 and 103, whether created before or after that date and whether
published or unpublished, are governed exclusively by this title. Thereafter, no person is entitled to any
such right or equivalent right in any such work under the common law or statutes of any State.”

9



o AT R TS ME ) - pu sy 301 (X [J“Fk[’fﬁ'%p , Elgl‘ﬂ?[’:,imi £ ;ﬁfji@"elﬁ#[
PRt ’FE‘%%@%IJI"EH'I%J%E’ ?'iiﬁlii"?ﬁ"l‘li?ﬁﬁﬁW#ﬁ‘ﬁiﬁw °

FIFEDS TR ) QAT [k )7 RS o
l‘i‘aﬁ“*ﬂﬁfﬁﬂﬁ‘%' 1&IF‘ELE4F[ fr e l'ﬁ S By [ES"F?E'fj’ﬁéféfjﬂ'a}iﬁ’iﬁifﬁ@pﬁﬁ[fﬁl' !
R ﬁﬁi@‘? o [ELRL » Z=HTHIESE BRI = A F'gjﬁf‘ﬁ? [ 2 < R LTt > iiﬁflfﬁ'
If5 ? Edward SamuelsEl £ i—;fijfjrttu[ﬁwpﬁjﬁmr , FJESLH E| uii«hf“ | R

TN » T CRRIREIC [t 2 4 g

28K Jessica thmanElJiﬁJE A {TEI@PL cu? 3D [k [J;\%mf‘eﬁ Fli
T %‘z‘ﬂéi%’ﬁﬂpl[fj o Krasilovsky*J$1 BTk ?Jtn% [ B N
%’:’l’?l?ﬁ'ﬁfi r= ,Ljf IpYE U I8 (limited areas of public domain) ;> £ [ i EIJ?
PR (AR R A PR TR "R o [ % 15178 | (ERRPY TS g
FIFET fi= e pofiss - 00 F%gﬁﬁf&s, FRRPIETLEA: o S (B3 o SRS EAEY
ik BN EUBR TG | [T SIIckL o E A1 A
P> PR Y Ol O PO RS [ A P £ 7
" LU (g B 0 R RL T 2 AR o

» Edward Samuelsr?;i £ o Nt Hig

*1

2 Yochai Benklerss? > 4 fFifshfiv)? ??%““‘Vﬁ[ﬁ.rp FEAEYE I - I}E’?J
> S U R T Hﬂ;*ﬁjﬁj@j SVH] e o BRI R R
M BRI ST R S IR S HEI T gt Uikl

717 U.S.C. § 301(b): “Nothing in this title annuls or limits any rights or remedies under the common
law or statutes of any State with respect to —
(1) subject matter that does not come within the subject matter of copyright as specified by sections
102 and 103, including works of authorship not fixed in any tangible medium of expression; or
(2) any cause of action arising from undertakings commenced before January 1, 1978;
(3) activities violating legal or equitable rights that are not equivalent to any of the exclusive rights
within the general scope of copyright as specified by section 106; or
(4) State and local landmarks, historic preservation, zoning, or building codes, relating to
architectural works protected under section 102(a)(8).”
12 Samuels, supra note 11, at 169.
Id.
20 |_jtman, supra note 5, at 976.
2L william Krasilovsky, Observations on Public Domain, 14 BULL. COPYR. Soc'y 205, 207-08 (1967).
%2 Samuels, supra note 11, at 165.

10



wL o TR E] LR T B S AR T TN > 2 [
ST S R R 2 H e FIpEE fzﬁfé, > Benkler®l #f fLAfEHATE)
IR I YR PR 2 AUl - | Tt (ERRE I ™ i T 6 BI9H SRR
(Bl R SRy v 2 S g el e

S SERER S PR F) ¢ PTE I EIS ) %%4@“ T
r%é’?*ﬁ# EP s o JIE:%‘LF?F' T VR RC RO N LI EN ?Z
e A R T LA 1R STUR S AFIA R PRREES AR = R
SRR S HApIR R, (2 R L E ] “%ﬁ‘]‘?i ﬁ%ﬂ‘ﬁﬁﬁﬁﬁ% AR N
VB AR PR B “'E' PP ST VARES = pAgH— W RS i ’ﬂkﬁif[
EURT > Al E S H Lawrence Lessigpivii "CODE and Other Laws of
Cyberspace”- j'ﬂ VA [T R &E?EF,F Lo TR RS FSWFJW%’TV
b (AR ri%”l‘%@?ﬂ“”%‘lﬁl“ FUI > Z55BERL DR
B WO PRI R STESE -

5~ Pamela Samuelson}[[H SIS puZSH frisifeg, - 4 l?’dt‘\ PRl 2t
ﬂ%ﬁwwg%’ﬁﬁﬁﬁgﬁﬁﬁéﬂﬁﬁW:ﬂ%%@@fwﬂw«$%@
IR [’Eﬁﬂﬂ@% e R NIRRT j«EJEJ bl b 2 H A
"Rl BIE | 2 R o A (R DR S L
2.2 XX /pE g B M

2.2.1 4|15 % H chk ik

i (i R R R S SR

2 yochai Benkler, Free as the Air to Common Use: First Amendment Constraint on Enclosure of the
Public Domain, 74 N.Y.U. REV. 354, 360-63 (1999).

#|d. at 362.

% pamela Samuelson, Mapping the Digital Public Domain: Threats and Opportunities, 66 LAW &
CONTEMP. PROBS. 147, 149 (2003).

11



frape s HUgp > S ST T VR BRI X e o (iR 2 R R
SO PR BEUNS B @«'@Iﬁf“ﬁ%ﬁﬁ; F RIS S S
OB TR S0P 1 PRI ~ SHPLE S S S 1 54

ISP > PRSI G [ B~ PRI SR SRR [ = LA
SRS R THOPIRE S iy iﬁﬁi’? SNBSS R SN S
Ry RHRSR [ R Y (TR RO S TR [ KRR
IS T SBTR EEY £ 2 i SRR T BRI -

o [ PR AREORL S AT (e R
i 2 HORE s — kL S AR AR (A SR 2 A L
B IR ORERS e TSR QR R RO R
iﬁ%ﬁ%ﬁ%ﬁ%@ﬁ%*ﬁﬁ@%“*Eﬁﬁ@ﬁﬁﬁ%ﬂ%$ém%ﬁﬂmp,
G| AR AL T > 7 R R R AL (il il 15 v 2
g SN @%gﬂwﬁﬁﬁémm L ERTE

F’[Uif’g[?ﬁ: o

(TSI T e R T L (R Y ol B e Rt o S
AT SR LR R (SRR TR | o Y RIS BRL TS PR L e
SRS o S PRI R > B RO TR R R e
PrEc R R Rl P22l e Ol 3 Mg S R (AR R
PSR > [T PR TEOA T R SR o 2 G R o
EHNARIFVAIES ~ (REHAERE puIy - FERL B QSR EY ) s e e
= g R R

2.2.2 } g egk 4

i O (A R % P T8 [ PR R K

12



I LRSS B AR 2 ) by AT > ST
(= s

T3 % Hdessica Limanze b » FUAIE T oL ORI J o S T
FISC IRV TER ] APl PRSI VRIAVERAT » Litmandgelh & S,
RS T IRELISE F e DRI B 5 AIH 25 DI A Pl 2
RN e g T RS D7 S S =R RIS TR =i
TR E]- ﬂ*”uﬁaﬂﬁﬂié"oE'Hﬁu‘pﬂ&'ﬁ'ﬁlﬁ’ﬁ*ﬂ'%“*iwvl (A
Fﬁ’ﬁip | > TSR PHRAEL > A ge ﬁ | L ER TR =1 ﬂ%f@ﬂ@?ﬁ?f‘m?ﬁ”
}Tﬁ%ﬂdmﬂwﬁﬁﬁw%%ﬁ@ﬁwow@ﬂ%’@ﬁmmmuﬁﬁ@ﬂ
H AT | R S T R 6 (R R TR S
B SR ﬁFu;‘ajﬁ"*”JTi:," JBRE: ~ o3 e AT (R A
[l = P i o i e R0

ilt 53 g i BHER |- FE G Teb A S (lintertexuality ) | 53 ATk > T
L (5 PR TS o LR B 4 kL - = [ FoARY
A IR T PR o FBREY T[T % 2 AL iRl PEE | 5
I8 e R USSR T e P AT I ulia
Kristevagf + 120 4 HURLET AR RERI 994 Fiisas 8t iy 2 4L
- I'[E'Ti’¢F‘UPW’E9$E?l L QTR YRR B R
8 1| BT [ RS < SRRV & [P (SR pOIRRs ] 5 7
FIAERL » £ 1P (Sl R 2 » 5 e 8 PP ARl - RS E o gy
S BTV IR = ERVTA  HH T e b SR F TV F IR
ER

% gee generally, Litman, supra note 5.

%" peter Jaszi, Toward a Theory of Copyright: The Metamorphoses of “Authorship”, 1991 DUKE L. J.
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8 pyb. L. No. 105-298, 112 Stat. 2827 (1998) (codified at 17 U.S.C. § 302 (2000)).

8217 U.S.C. § 302: “(a) IN GENERAL. — Copyright in a work created on or after January 1, 1978,
subsists from its creation and, except as provided by the following subsections, endures for a term
consisting of the life of the author and 70 years after the author's death.

(b) JoINT WORKS. — In the case of a joint work prepared by two or more authors who did not work for
hire, the copyright endures for a term consisting of the life of the last surviving author and 70 years
after such last surviving author's death.

(c) ANONYMOUS WORKS, PSEUDONYMOUS WORKS, AND WORKS MADE FOR HIRE. — In the case of an
anonymous work, a pseudonymous work, or a work made for hire, the copyright endures for a term of
95 years from the year of its first publication, or a term of 120 years from the year of its creation,
whichever expires first. If, before the end of such term, the identity of one or more of the authors of an
anonymous or pseudonymous work is revealed in the records of a registration made for that work under
subsections (a) or (d) of section 408, or in the records provided by this subsection, the copyright in the
work endures for the term specified by subsection (a) or (b), based on the life of the author or authors
whose identity has been revealed. Any person having an interest in the copyright in an anonymous or
pseudonymous work may at any time record, in records to be maintained by the Copyright Office for
that purpose, a statement identifying one or more authors of the work; the statement shall also identify
the person filing it, the nature of that person's interest, the source of the information recorded, and the
particular work affected, and shall comply in form and content with requirements that the Register of
Copyrights shall prescribe by regulation.”
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& Council Directive 93/98/EEC.
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® See LAWRECNE LESSIG, FREE CULTURE1-2 (2004)

® United States v. Causby, 328 U.S. 256, 261 (1946). £ 'E(< £ : The doctrine has no place in the modern
world. The air 1s a public highway, as Congress has declared. Were that not true, every transcontinental flight
would subject the operator to countless trespass suits. Common sense revolts at the idea. To recognize such
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19 See Lessig, supra note 8, at 2-3 (2004).
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12464 U.S. 417 (1984).

3464 U.S. 417, 442-51 (1984).

1464 U.S. 417, 431 (1984). *I B 1% ¢ Congress has the constitutional authority and the institutional
ability to accommodate fully the varied permutations of competing interests that are inevitably
implicated by such new technology.

5464 U.S. 417, 431 (1984).

125



[FFRRE - 25945 [ VA R OB W AR > uRLEE N g
FORR= o Teag R RV IR A - F 7 25T JE@H HARFCE] ey > W
i R SR AR o e PR ARRELE 1 Al LD PLEE AT
IAPSEAPTIE R 1 [ Ty PRI FRL I~ ) L2 T FOPTIER P 15
B LRI o [ AR G, o AEE R R ] 2 - BRI (P2P)
FL 7 [ Napster 4 ~ ST ELSELR ISTIOg e g (SRR (DMCA)
VR P AOETERIR > [T BRR p f  ] FposE A e SRR A
1B (piracy) B £ fRE ~ ST ESESOFTRR RO - 5 I R
P £ = PR (AR Bt AR RO S T AR e T
b URL ™ 0 R T P TSR 5 - 5 PR T ﬁﬁﬂ%%mm e
Wl > I R ISTORISE - BRI B R A Rk B R -

LRI 50 SRR B R TR LD 9 i
B AR o PR SEPEEERIL T R O A BRSO T
O P A MR A R

AT ALY RS FRE - 11T T AL o (AL
[ R PORERRLREE G AR TR ) (R H B R AR
Ap PR U R R R SO SR S AR A P B
P H B [ o e o TR M AR e R (AR R e
i et G lﬂﬁll ﬁ:ﬁ @FQJ@, i FUIIOR TR o R
= PR ERE AR P (LU (AR O T R TR ST
o (B VTR R R R 2 B R T B R g
FTERE 0 T RLE R VR A R AR (R ORI VAT

16 A&M Records, Inc. v. Napster, Inc., 239 F.3d 1004 (9th Cir. 2001).
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= Main Page Gautama Buddha was a spiritual teacher who was bam in Lumbini, a place situated on modern Nepal

= Comrmunity Fonal near the borders of moderyledia _He spent his childhood in what is now the land of Nepal. He spent some

: Eeuerl::rnetde::nlies part of his time in Nurth start preaching approximately from 563 BCE to 453 BCE. Bom as

. Recentchanges Siddhartha Gautama (Z3mskTT "descendant of Gautama whose aims are achieved / who achieves aims

« Randor atticle effectively”) he became "the Buddha" after embarking on a guest for spiritual meaning. He is universally

s Help recognised by Buddhists as the Supreme Buddha (literally Enfightened One or Awakened One) of our

also commonly known as Shakyamuni or Sakyamuni ("sage of the Shakya clan®) and as the
"thug-corme-one"),
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search Gaufama is the key figure il Buddhisrm) and accounts of his life, discourses, and monastic rules were
surnmatized after his death ar Orized by the sangha. Passed down by oral tradition, the Tripitaks
wag cornmitted to writing about four hundred years [ater. Some Hindus regard Gautama as an avatar of

il ﬂl Lord Yishnu.
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The Buddha as presented in the Buddhist scriptures is notable for such characteristics as

= A comprehensive education and training in those fields appropriate to a warrior anistocrat, such as
martial arts, agricultural management, and literature, and also a deep understanding of the religious
and philosophical ideas of his culture.

Athletic and fit throughout his life, competent in martial arts such as chariot combat, wrestling, and
archery, and later easily hiking miles each day and camping in the wildemess. (Images of a fat
“Jolly Buddha" or Laughing Buddha are actually depictions of either Maitreya, The future Buddha, ar
a 10th century Chinese maonk, sometimes called Hotel, Hotl, or Milefo.)

A superb teacher, with a fine grasp of the appropriate metaphars, and tailoring his teachings to the
audience at hand.

Fearless and urworried at all times, whether dealing with religious debators, royalty, or rmurderous
outlaws. He was never past exasperation when monks of his order misrepresented his teachings
Termperate in all bodily appetites. He lived a completely celibate life frorm age 29 until his death. He

wag indifferent to hunger and ervironmental conditions.
Physical characteristics Gandhara Buddha, 15t-2nd =)

century CE, Musée Guimet.

Main article: Physical characterstics of the Buddha

Buddha is perhaps one of the few sages for whom we have mention of his rather irnpressive physical
characteristics. He was at least six feet tall and had a strong enough body to be noticed by one of the
Kings and was asked to join his army as a general. Although the Buddha was not represented in
human form until around the 1st century CE (see Buddhist art), his physical characteristics are
described in one of the central texts of the traditional Pali canon, the Digha Nikaya. They help define
the global aspect of the historical Buddha, his physical appearance is described by Buddha's wife to
his son Rahula upon Buddha's return in the scripture of the "Lion of Men":

3. Like the full rnoon is His face; He is dear to Gods and men; He is like an elephant amongst men;
His gait is graceful as that of an elephant of noble breed. That, indeed, is your father, lion of men.

4. He is of Aryan (aristocratic nobility) lineage, sprung from the warior caste; His feet have been
honoured by Gods and men; His mind is well established in morality and concentration. That, indeed,
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