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Post-K SR Empirical Analysis of Non-Obviousness Standard

iIn US Courts

Student: Yu-Ching Lee Advisor: Dr. Shang-Jyh Liu
Institute of Technology Law

National Chao Tung University

Abstract

Since the US Supreme Court entered judgment in the case "KSR Intern. Co. v.
Teleflex Inc." on April 30th 2007, it has been commonly believed that the courts will
elevate the non-obviousness requirement of patentability in the future, and that the
proportion of the obvious patents will inctease significantly. However, this empirical
study reveals differently. The petcentage, of .the ‘ebvious patents judged by CAFC
didn’t increase notably while that by the district courts only ascended a small portion,
as contrast to prior KSR cases: Althouh the KSR Standard is important in deciding
obviousness, it is not considered an overwhelming factor. Neither the CAFC nor the
district courts would rely predominantly on the KSR standard to decide the
obviousness of patentability. As a whole, the KSR standard has been utilized less than
30% of all the factors considered. It plays a fairly small role in the court’s decisions of
non-obviousness. Therefore, the KSR Standard is not the main reason to raise the
obviousness findings. It is concluded that the KSR decision has not made as great an

impact on the non-obviousness requirement as predicted.

Keywords : patent, obvious, empirical analysis, empirical study, KSR
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' 35U.S.C. § § 101-03, 112 (2000 & Supp: 2004).
j 35U.S.C. § 101 (2000).
Id.

* 35 U.S.C. § 102 (Supp. 2002).
35 U.S.C. § 103 (2000 & Supp. 2004).
35 U.S.C. § 112 (2000).
See Alza Corp. v. Mylan Labs., Inc., 464 F.3d 1286, 1289 (Fed.Cir.2006) (Whether an invention
would have been obvious under 35 U.S.C. § 103 is a "question of law, reviewed de novo, based upon
underlying factual questions which are reviewed for clear error following a bench trial.").
¥ See NONOBVIOUSNESS — THE ULTIMATE CONDITION OF PATENTABILITY: PAPERS COMPILED IN
COMMEMORATION OF THE SILVER ANNIVERSARY OF 35 USC 103, BNA BOoOKS (John F. Witherspoon ed.,
1980).
? John R. Allison & Mark A. Lemley, Empirical Evidence on the Validity of Litigated Patents, 26
AIPLA Q.J. 185, 208-09 (1998) (finding that obviousness was the most common basis for judicial
invalidation of patents for the period 1953-1978). Obviousness was litigated in 160 out of 300 patent
validity decisions issued in the almost eight-year period of Allison and Lemley's study; the second most
common issue (section 102 prior art) was litigated in only about half as many decisions. Id. at 209.
Obviousness was a basis in nearly half (42%) of all cases in which a patent was held invalid. 1d. at 208.
1" See, e.g., Great Atl.. & Pac. Tea Co. v. Supermarket Equip. Corp., 340 U.S. 147 (1950); United
States v. Adams, 383 U.S. 39 (1966); Anderson's-Black Rock, Inc. v. Pavement Salvage Co., Inc., 396
U.S. 57 (1969); Sakraida v. AG Pro, Inc., 425 U.S. 273 (1976).

" Graham v. John Deere Co., 383 U.S. 1, 17 (1966).

12 See, eg., In re Sernaker, 702 F.2d 989, 217 USPQ 1 (Fed. Cir. 1983); ACS Hosp. Sys., Inc. v.
Montefiore Hosp., 732 F.2d 1572, 1577 (Fed. Cir. 1984) ("Obviousness cannot be established by
combining the teachings of the prior art to produce the claimed invention, absent some teaching or
suggestion supporting the combination.") (citations omitted).

3 KSR Intern. Co. v. Teleflex Inc., 127 S.Ct. 1727 (2007).
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2.1 FEplE 5

EIE TNON2AES =2 REES IuE H%ﬁﬁ 1 [%F’?EUIH‘V 1EJJ FlRF > 2] 1851 = pu Hotchkiss .

Greenwood %’ - ri,é EijfﬁJ/ £ T IO RIEER S ) (ingenuity and skill)'® o B el [

g, fﬁ[fgg[@ﬁ%@?'q; -2 ?B,uxcggwa i Lﬂlﬁ T‘SFL@E}‘;H%?’ PRIFRY
’J'F’?FZFJ'EIU r ggFIFJF\ TR U[[(negative rules of invention) ; = > I /[f? 1 i |fE Ef= ]
PR 11 QBT o (e S 1870 5 R
VTR0 ik [ By T e 4825 (the new resullt test) | > AL Bl T ARSI RURL
E[l(synergism doctrine; synergy test) | 2 o 5 B35 HSp AR5 ARG 2 i3 EE'?FEI

TSRPS0 8 A 2 D8 e A EFE R A ) Eﬁfﬁﬁ‘/
BT S G G FR T VAL VIS SR S e R ﬂj}f&%\lﬁu SR
W 9 SUE R ﬁ‘/ﬁjﬂn’”ﬁﬂ 3 Zﬁ,ﬁ'ﬁy@w VAR IS AR T
kL

E[7 1941 = ’ﬁﬁ{ﬂ? BEE]EE{",T’:'I’?F%J'EIU'— P EeA - SRR (flash of creative genius

test)” » 5 3&'&1'3%15%% ’ T%éﬁ]ﬂf Pz 2l SAERCTINEL - AR S AR
UEER i[ﬂfgﬁw | gk R TEGLREIIN T R NS *ﬁfuﬁugﬁiﬂffﬁiﬁpi
BT 1 TRV R PRSI e 0 1942 0 Ry TR
i Fh RNl (obvious to try)  fUP5Y bifi L LCARC fYF| - y—%ﬁzb%ﬁufﬁiﬂ%@ow
of Customs and Patent Appeals > fif# CCPA)H LI} - F’?]JEFJ*WEF'J T?i‘éﬁ’ﬁLE'H s FEl | RyFE R
RECH - — R PHEE A e PRl TR > pr s [EREF ) JafjlirEl *
@7ﬂf%ﬁguﬁj,‘p FLﬁggﬂF ik *\E[FJW”T — ELHEPE A Fuﬁﬂwpt s Jﬁf?’?@w#%
H[F[ J—% [-/IZI FJ [ﬁ& Iy — :g ,Erﬁﬁ E@EF Fﬁrr ﬁzjr I/%I]‘E;[fflﬁtr,iff Jﬁrﬂfﬁ?ah F[?F'LII , ]E lzﬁ‘lk“
AU FE%EF‘F (MR [ P r@*ﬁﬁﬁ’?ﬁﬁ&fﬂ [ J LR AT o

17 Hotchkiss v. Greenwood, 52 U.S. 248, 11 How. 248, 13 L.Ed. 683 (1851).

" 1d. at 267.

' WALKER, PATENTS 26-36 (2d ed. 1889); 2 PETER D. ROSENBERG, PATENT LAW FUNDAMENTALS 9-11
(2d ed. 1998).

? See, eg., Crane v. Price, 1 WEBSTER’S PATENT CASES 393 (C.P. 1842); Seymour v. Osborne, 78 U.S.
(11 Wall.) 516, 548-49, 555 (1870); Hicks v. Kelsey, 85 U.S. (18 Wall.) 670, 673 (1873).

*! Synergism Vfi [ 147 %[/J ¥ synergos > 1L T HFI[E] ) (to work together). Vi - See Kevin J. Lake,
Synergism and Nonobviousness: The Rhetorical Rubik's Cube of Patentability, 24 BOSTON COLLEGE
Law REVIEW 723 (1983).

2 EAL] (?\@JEJ’?UH_FJ/J%?% [ E BV AR ) - CHE & AR - 57 1150
FI 14> 1999 &F 11 F] o

' Cuno Engineering Corp. v. Automatic Devices Corp., 314 U.S. 84, 91 (1941).

* InreKepler, 132 F.2d 130 (C.C.P.A. 1942); Inre Leum, 158 F.2d 311 (C.C.P.A. 1946); In re Inman,
228 F.2d 226 (1955).

25 LB ﬂ‘xﬁ‘@ﬁ:i: 22 EJ 18 -
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RS T ?’%E‘;{QPJ\E[HJ\F{, o N ”@?ﬁb?ﬂslﬁﬁﬁf | *WJ‘?‘TTJ’*HF"J?V o PN
J%»;i;g\[gs«ljf FFIR HE) £y rfTJJ FUF[[FEELSIY] | (Patents Under Fire)™® « 7 A e 22 7 Il
e O R ITALE 1952 R BRI 0 I B
103 F5 > L7 35 USC. § 103 » T T BT IS U BRI ¥y,
E BV E - R T R w:w%ﬂﬂ U SRS ]
R D EE - Bﬂmf[iﬁ i %ﬁ[ﬂfﬁo (E P TR FSRL > TR 1R 54 SR AP i
= F“F} AV PORL T PR o
7171966 F - g - TiiE o 17 7 R B ﬁ‘ﬂ[’“‘fi" % >4 Graham v. John Deere Co.?®
= R SREE AR B BRG] A £ Graham = [T 2 80F []|(Graham
trilogy; Graham framework) * =i F57l/ gafal b7 | FL AR R ”I%j* SRR 2
Ji:ﬂ‘ﬂ?rlﬁiﬁ@ LS ;@3%3 o B e gt R '—f_ﬂiﬁifTiNT’? VIt b FIJE‘?:L,—[J
%F pLAIE IS 57~ Fg’i ENFR Y V1% Bl [N 3k (secondary consideration)*’
FIPURLER ﬁ”ﬁ*’]ﬁ#&%ﬁl Mg pl F[Fjﬁurj % (hindsight bias) ;> £l H[E‘J}TT‘J %fﬁﬂﬁ: Iy
=N f/[lr?)fzgﬁﬁf [HS ﬁ?ﬁ _FpRY 7 (commercial success of the invention) yﬁﬂﬁ‘?}*ﬂ Jﬂﬂ] L
(satisfication of a long-felt need) ~ 7 * H K [Fi ﬂ - FEJ H U4 Hp(failure of others to find a
solution to the problem) ~ [ * ¥ TI?)* % 58 V] Jo¥ )i (copying of the invention by others) ~ T HZSE
A5 (unexpected results) > I EEJJ F WL YA (expression of disbelief by experts)”
o PR Graham [k 24 FEARSEIO D B AL 1 O - AT
ti- R R -

2.2 CAFC V%

E'Hl'ﬁl RN F”ﬂ’ FIF 103 [%£I') % Graham JEF[[ & > ™ 3% [ (district and
regional circuit courts)ﬁ%‘?‘ﬁ% [f1] A o 2 A v fﬁ?]i‘%%éﬂ ERaEs F‘/—rﬁ*pﬂﬁ[ﬂﬁ[
PR f?'ﬁ [EEM S ﬁb'ﬁ[ﬁ‘}ﬂﬁﬁ T I'%JEE?JT ’féf ] P'J%[@é A F 2
AdifN (surprisingly beneficial result) » A hLAEIAE3H (synergistic effect) » § FTRLZ [ b1

27 1970 = (R E F.ﬁ;n%ﬁi ’ ?ﬁﬂ - 'I:E\F?:f/ﬂ%ﬁ%?\ U i\"’ii@f%ﬁf‘%

26 2 DONALD S. CHISUM, CHISUM ON PATENTS: A TREATISE ON THE LAW OF PATENTABILITY, VALIDITY
AND INFRINGEMENT, § 5.02 [3] (2005).

735 U.S.C. § 103(a) (2000) ("Patentability shall not be negatived by the manner in which the
invention was made.").

% Graham v. John Deere Co., 383 U.S. 1 (1966).

2 1d. at 17 ("Under §103, the scope and content of the prior art are to be determined; differences
between the prior art and the claims at issue are to be ascertained; and the level of ordinary skill in the
pertinent art resolved.").

% Id. at 17-18 ("Such secondary considerations as commercial success, long felt but unsolved needs,
failure of others, etc., might be utilized to give light to the circumstances surrounding the origin of the
subject matter sought to be patented.").

iy 'F: ’<??‘;T’T9\[ES«'EJ’?I V2R B R ) - CRISTRA AR A ])) » 27 84 38 £1139-40 »
2005 F 12 F] -

32 Compare Cont'l Oil Co. v. Cole, 634 F.2d 188, 197 (5th Cir. 1981) ("The linchpin is not whether the
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f J%Eb?ﬂjé‘??ﬁ“(forum shopping) » PIEBET % T “ tﬁ%ﬁ]ﬁﬁ R e A P
;ﬁ?f[ i fe A B xﬁﬁiﬁﬁﬁ VIR R > TR TTEQJ!T AR VRN Tﬁ%ﬁlﬁfﬂ ﬁ‘ﬂ@" 9T
%,%iilfhbff%lsa?ﬂ% e gipge ﬁas«l[a&lﬁfiﬁﬂﬂi Himyh st CAFCT - iy
it I AR = ISP JEJ'FET}?I e q“i’ﬁ'ﬁq“ﬁ'r flt 297k [ JFJ’%]J??:’\ °
CAFC 552 V0 A AP 3SR g™ P asgt i B Ul e g i
HHE T T RE] - SR 2y CCPA BRHLAY [ 25T — 33— R IR
(teaching-suggestion-motivation test [#*#4 TSM J[F ) AL TR (suggestion
test) « FTHITAZ, - - ﬁf?ﬁ‘ﬂ;i'@ﬁ[ﬁuﬁv"ﬂf I TS SR e - 3
TE)E R PR OR R R 0 | (R A J’H'ﬁ%ﬁ*l ﬁ%j‘fﬁlﬁ‘f@‘ﬁ?t]
EIIJLH[’%EF'FT - FL ELETO AT > PRI B - S0 R FORSORR -
Figspraegd gt s} Iﬁ]ﬁlfﬁ&— E| ﬂﬁ e S A YA ﬂ/iﬁ@‘fﬂﬁ&ﬁ REpVA T

individual components of the ... patent were obvious at the time of the invention, but whether the
aggregation produced a new or different result or achieved a synergistic effect."), with Republic Indus.,
Inc. v. Schlage Lock Co., 592 F.2d 963, 967 (7th Cir. 1979) (holding that a requirement for
“synergism” is neither a substitute nor addition to the statutory obviousness requirement).

33 COMMISSION ON REVISION OF THE FEDERAL COURT APPELLATE SYSTEM STRUCTURE AND INTERNAL
PROCEDURES: RECOMMENDATIONS FOR CHANGE (1975), reprinted in 67 FR.D. 195, 370 ("[P]atentees
should scramble to get into the 5th, 6th and 7th circuits since the courts there [were] not inhospitable to
patents whereas infringers scramble[d] to get. anywhere but in these circuits.").

** The Federal Circuit was created by, the Federal CourtssImprovement Act of 1982, Pub. L. No.
97-164, 96 Stat. 25 (codified in scatteréd sections of 28 U.S.C.), which went into effect on October 1,
1982. Id. at § 402. The court issued.its first written opinion on a patent appeal from the Patent and
Trademark Office on February 14, 1983,'see In re.Heck, 699 E.2d 1331 (Fed. Cir. 1983), and its first
written opinion on a patent appeal from a_disttict court on Eebruary 15, 1983, see Veach v. Vinyl
Improvement Prods. Co., 700 F.2d 1390 (Fed. Cir. 1983).

¥ See28 U.S.C. § 1295(a)(1) (2000).

36 See Chore-Time Equip., Inc. v. Cumberland Corp.; 713 F.2d 774, 781 (Fed. Cir. 1983) (suggesting,
in dicta, that § 103 did not require a “synergistic” effect); Medtronic, Inc. v. Cardiac Pacemakers, Inc.,
721 F.2d 1563, 1566 (Fed. Cir. 1983) (suggesting that combination patents should be held to the same
standard of obviousness as other patents).

37 See In re O'Farrell, 853 F.2d 894, 903, 7 USPQ2d 1673, 1680-81 (Fed.Cir.1988) (The admonition
that “obvious to try” is not the standard under § 103 has been directed mainly at two kinds of error. In
some cases, what would have been “obvious to try” would have been to vary all parameters or try each
of numerous possible choices until one possibly arrived at a successful result, where the prior art gave
either no indication of which parameters were critical or no direction as to which of many possible
choices is likely to be successful. In others, what was “obvious to try” was to explore a new technology
or general approach that seemed to be a promising field of experimentation, where the prior art gave
only general guidance as to the particular form of the claimed invention or how to achieve it.).

3% SeeInre Deakins, 25 C.C.P.A. 1153, 96 F.2d 845, 848-49 (1938); Application of Bergel, 48 C.C.P.A.
1102, 292 F.2d 955, 956-57 (1961); Robotic Vision Sys., Inc. v. View Eng'g, Inc., 189 F.3d 1370, 1377
(Fed. Cir. 1999) ("The party seeking a holding of invalidity based on a combination of two or more
prior art teachings must show some motivation or suggestion to combine the teachings."); Micro Chem.,
Inc. v. Great Plains Chem. Co., Inc., 103 F.3d 1538, 1546 (Fed. Cir. 1997) ("A determination of
obviousness must involve more than indiscriminately combining prior art; a motivation or suggestion
to combine must exist.") (citations omitted); In re Rouffet, 149 F.3d 1350, 1355 (Fed. Cir. 1998) ("For
these innovations to be found nonobvious, there must be no prior “teaching, suggestion, or motivation”
to combine the references to produce the claimed invention.").

¥ See, e.g., In re Sernaker, 702 F.2d 989, 994, 217 USPQ 1, 5 (Fed.Cir.1983) (The next questions are
(a) whether a combination of the teachings of all or any of the references would have suggested
(expressly or by implication) the possibility of achieving further improvement by combining such
teachings along the line of the invention in suit, and (b) whether the claimed invention achieved more
than a combination which any or all of the prior art references suggested, expressly or by reasonable
implication.).
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" Cf. Ashland Oil, Inc. v. Delta Resins,& Refractories, Inc., 776 F.2d 281, 297 n. 24, 227 USPQ 657,
667 n. 24 (Fed.Cir.1985) (stating that the knowledge of one skilled in the art may provide the “teaching,
suggestion, or inference” to combine feferences), cert. denied, 475 U.S. 1017, 106 S.Ct. 1201, 89
L.Ed.2d 315 (1986).

*l See, eg., Application of Rinehart, 531 F.2d 1048, 1054, 189 USPQ 143, 149 (C.C.P.A.1976)
(considering the problem to be solved in a determination of obviousness).

2 See In re Nilssen, 851 F.2d 1401, 1403 (Fed.Cir.1988) ("[F]or the purpose of combining references,
those references need not explicitly suggest combining teachings, much less specific references.").

4 See Gambro Lundia AB v. Baxter Healthcare Corp., 110 F.3d 1573, 1579, 42 USPQ2d 1378, 1383
(Fed.Cir.1997) ("To prevent hindsight invalidation of patent claims, the law requires some “teaching,
suggestion or reason” to combine cited references.").

*In re Dembiczak, 175 F.3d 994, 999, 50 USPQ2d 1614, 1617 (Fed.Cir.1999) ("Our case law makes
clear that the best defense against the subtle but powerful attraction of a hindsight-based obviousness
analysis is rigorous application of the requirement for a showing of the teaching or motivation to
combine prior art references.").

% See, eg., Robert W. Harris, The Emerging Primacy of “ Secondary Considerations’ as Validity
Ammunition: Has the Federal Circuit Gone Too Far?, 71 J. PAT. & TRADEMARK OFF. SocC'y 185, 201
(1989) (discussing the start of a general trend in the Federal Circuit towards favoring the issuance of
patents); Arti K. Rai, Intellectual Property Rights in Biotechnology: Addressing New Technology, 34
WAKE FOREST L. REV. 827, 833 (1999) (pointing out the lowered bar for obviousness in the area of
biotechnology); Katherine J. Strandburg et al., Law and the Science of Networks: An Overview and an
Application to the “ Patent Explosion”, 21 BERKELEY TECH. L.J. 1293, 1329-38 (2006) (asserting that
the weakening of patentability standards is a major cause of the recent “patent explosion”).

* See Comm. On Intellectual Prop. Rights in the Knowledge-Based Econ., Nat'l Research Council, A
Patent System for the 21st Century (Stephen A. Merrill et al. eds., 2004); Fed. Trade Comm'n, To
Promote Innovation: The Proper Balance of Competition and Patent Law and Policy (2003), available
at http://www.ftc.gov/0s/2003/10/innovationrpt.pdf (last visited on June 30, 2008).

7 Teleflex, Inc. v. KSR Int'l Co., 119 F. App'x 282 (Fed. Cir. 2005), cert. granted, 126 S. Ct. 2965
(20006).

* See generally CHISUM, supra note 26, at 5-1.
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Teleflex ;7 £% KSR 7 i’ ?ﬁfiZf %ﬁﬁigihﬁ"ﬁfﬁﬁ FIERgEET350= > =7 &' jL Steven J.
Engelgau fYS_[8# 6,237,565 ﬂl Fl-T Adjustable-Pedal ‘Assembly With Electronic Throttle
Control ({5 Engelgau ﬂl NIV E Ff P~ (exclusive 11censee)° i I?f/ J’%U 57 4 %ﬁ*, fi
[}ﬁﬁ%jﬂ’ﬁi%‘— FE ;%‘FEXA e %49 o F%ggf%uﬁ? 2001 # 5 %] 29 E[TW'J:“ff & Wd@qﬂ
Teleflex

Teleflex H R L[| AT B 39741k W?L??KSR {79 Engelgau ;JJ%]J iy KSR §[]
E’%ﬁgfﬂ’ 5T 4 ﬁ%j‘fﬁhﬁi’gﬁﬁlﬁi 103 5% ‘*’%ﬂ*qf A (summary judgment) - 5[5
52003 F 12 F 12 FHEEFFS KSR O] 30 HE F‘F JIEJJ*H%“? TP BT
pLAI 2 35 = Teleflex 7 kL) CAFC $H& FF% CAFC #2005 # 1 *] 6 Fl'gah B4k I 4[]
I TR KSR [ B E Jij BE7 2007 5 4] 30 | Ui CAFC
(A BRI -

# Claim 4 of the patent describes: "A vehicle control pedal apparatus comprising: a support adapted to
be mounted to a vehicle structure; an adjustable pedal assembly having a pedal arm moveable in for[e]
and aft directions with respect to said support; a pivot for pivotally supporting said adjustable pedal
assembly with respect to said support and defining a pivot axis; and an electronic control attached to
said support for controlling a vehicle system; said apparatus characterized by said electronic control
being responsive to said pivot for providing a signal that corresponds to pedal arm position as said
pedal arm pivots about said pivot axis between rest and applied positions wherein the position of said
pivot remains constant while said pedal arm moves in fore and aft directions with respect to said pivot."
>0 Teleflex, Inc. v. KSR Intern. Co., 298 F.Supp.2d 581 (E.D. Mich. 2003).

3 Teleflex, Inc. v. KSR Intern. Co., 119 Fed.Appx. 282 (Fed. Cir. 2005).

52 KSR Intern. Co. v. Teleflex Inc., 127 S.Ct. 1727 (2007).
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Pedal Pivot Pedal Advantage/
Category | Patent i )
Assembly | Point Sensor Disadvantage
KSR '976 | Adjustable No mention | None No mention.
Mechanical
The force necessary to push
or cable
the pedal down is the same
actuated Asano Adjustable Fixed None
regardless of adjustments to
throttle
its location.
control
Redding Adjustable Adjustable None No mention.
To detect the pedal's
On-a pivot
'936 Fixed No mention position in the pedal
point
assembly, not in the engine.
The Rixon pedal was
Electronic Located in
known to suffer from wire
pedal Rixon Adjustable No'mention | the pedal
chafing when the pedal was
sensors for footpad
depressed and released.
computer
To prevent the wires
controlled
On a fixed connecting the sensor to the
throttles
part of the computer from chafing and
Smith No mention | No mention
pedal wearing out, and to avoid
assembly grime and damage from the
driver's foot.
A  modular sensor is
Self Attached to | designed independently of a
contained '068 / the pedal pedal, enabling the pedals
Adjustable No mention
modular Chevrolet support to be used in automobiles
sensors bracket with  computer-controlled
throttles.

>3 Redding patent: U.S. Patent No. 5,460,061 “Adjustable control pedal apparatus”.

% Smith patent: U.S. Patent No. 5,063,811 “Accelerator pedal assembly”.
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To provide a simpler,
Patent in On a fixed
Engelgau | Adjustable Fixed smaller, cheaper adjustable
suit pivot point

electronic pedal.

Fe— ?KSR;;UFEI%%J I/F’?‘EJ_EJJ%Hr“:TL(E[]FI _H[J;cif#;g'-_zgsﬁgf;“)

3.2 PR

Py R I"%LWJ'"EJ*IW‘”F‘JZFL] KSR VARAK » T El %’EJ%F%?PFWW%%?EU :
Engelgau Eﬁﬂjfﬁ@‘ﬁ[ﬁﬂ ) J‘}Bﬁl%ﬁﬁfjiﬁfjﬁf#‘ﬁy % PR F) Engelgau Ef%”‘ﬁ 4
SR 5 © BOALISHRAY] Graham 3 » AL e oo 3 T AR
BrY9F £ B o Asano TE_TJ;%“”%? '068 Eﬁﬂj“pﬁfﬂ s i l;;ép Ea %1\ TRIFIETE T
B - BRI Engelgau BYFOHY 4 SRV Ph > 2 mﬁz CRFIE 28 BV

FIE 35 -
PATE - BIEE 5  TSMAIEE SR KSR F’??EL“FUF SR RLE Py R
Rl L L :f s =R TESEW%%‘*iy ERl=nl F&iguggé“’p ?ﬂﬁ%gfh ﬁ’g]ﬁrj
i 3 2. Rixon ¥ Jl?[JsgjiEQﬁ s TR AR AV ELEE ) 3. Smith ﬁlﬂjx FEa RlXOIl ﬂlﬂj 28I
Z—B’i%!‘“li/'fjﬁi%ﬂji ’El{fcﬁi’j”,ﬁ%@ﬂé‘éﬁ PFW‘??F’?EJWQ‘—_%?# o BAUE s [ 1) g Asano
Al AL ot 2=t mifpselAs

USPTO ?l“?’@ﬁ% TJE‘CT[E![H’%E J%‘j\ s Tsé‘»ﬁ Engelgau f—f FILRLEEN ) BAIRY
F:‘r% » B E ]33]:% i * H'%Eﬁ £]4°!/Asano %J‘*HTEL" » USPTO B“j:ﬁFA 1LY 4 %%ﬁﬂ
Asano 1EJH'“[JE‘ Smith ;ﬁﬂjﬁ J{”F’\[ Z/D[r t‘ﬁ%ﬁﬁ’?ﬂﬂ J%j\ JF5 % £L Redding 1lE_JH'“]JE Smith

Jl;;”]ﬂj WF/\ RN rsrﬁ/\%# TR %B%ngh LF[ Teleflex '] Engelgau fi Jl%ﬁ
[T AT s PP PLATOEN TS - E= St R
f’, KSR -V SR -

> Asano patent: U.S. Patent No. 5,010,782 “Position adjustable pedal assembly”.

%6 1068 patent: U.S. Patent No. 5,385,068 “Electronic accelerator pedal assembly with pedal force
sensor”.

37 35 U.S.C. § 282 (2000) ("A patent shall be presumed valid.").

% Rixon patent: U.S. Patent No. 5,819,593 “Electronic adjustable pedal assembly”.
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o ¢ \ 1
SN
Engelgan Patent Agano Patend
H%L Engelgau %JJ F|J%= Asano ﬂl = Eliﬁlﬁ'f‘*ﬁ
3.3 CAFC ik

BN,

H 35 TSM RS | [?FE‘ »CAFC ’%H@ : %B%ﬁ'?léﬂ‘w E R b ORI -
FLLgut EJETfRI Ve pusTRy i/DTEJ*’é‘»?E 14l F—E].Laat iﬁtii' J PR 'H%*[Jﬁxﬁj ER
r;rg#%ﬁ%p»[m\ [ CAFC 5% %ﬁ‘;d;é Eﬁq}&%l—: TSM 82 g7 o PET Bl
HRERI S ) P %F‘J?ﬁ'?ﬁ‘“ RN ISR i S
T EFF‘/’FLE']J?J;P MERL PR 9 B oI R Asano EJJ*[JFII?JJ%”#E‘}EIUE*JWC’

H% > CAFC ?’;’E’g » Byl ST TR ’?'F‘?Efiﬁiffﬁ@ FY{EET | (the nature of the problem to be
solved )21y LB BAIIIRE [T LT Lo 22 B i A8 (AL F Tl e
FHRE > B T ] - gL Y Y R - CAFC 1% lﬁﬂ%ﬁfﬂj 7 &
B - Jﬂg??ﬂi}ﬁf‘“ S IR BT Asano FJ’%IJHIFF}*F”LF' SH[FEES

FI# » CAFC % > Aifi*1 Asano g Fjﬁi” W?E[J?}”“ 7 IR B S P
WA E = SR AT A ph > PR AR R W%’LE'IJ PRI RE T bl r s {24,
2 B pA I pORRYE .

Ji i > CAFC @ » 29B o2 4 USPTO Hi #IELIP f St st
o IR e H%Uf”ir Jﬁ‘f”T IH o 2 W) AR S

34 BRI

%% Seenote 37 supra and accompanying text. See also In re Deuel, 51 F.3d 1552, 1559 (C.A.Fed.1995)
("' "[o]bvious to try" has long been held not to constitute obviousness.' ").
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L IE Vi iIF[fIHF]H\J CAFC Frffi P |2ty =4 PEL CAFC 3™ | TSM RS
Ef;{_ﬁ"ﬁi’f#’%’f; [*("narrow" and "rigid") » 7 ,Efﬂﬁi 103 (a)fukEfH - ﬁﬁ;ﬂif% £L
E,Iif Jj@t(uﬂj[ FL \fﬂ%j\ FIpsfal ~ I bﬂmﬁuwﬁﬂy 4[%, g %j\ FIFE
ity AR EPHIRET > W RS S AIRRAIER o Job sk e = P R B AT I
REI > S PURTR S [[‘“?’4?17 SR Y = CAFC T A R E R
TSM J[ESpVHZ03 = o

3.4.1 Graham AR+~ FRAFT R
Graham #] lﬁ#iﬂ‘”éf‘lﬁ%ﬁ% - s pr ’p“é‘[‘i (uniformity and definiteness) kL~ FEIFYEL]
[ HIHOHF ] R FER Hotehkiss IHI o1 4k ) (fanctional approach)® « -
ﬁﬁﬂ?’f FliE 103 f5AYRL Graham Z{[FRAVSTHT > $977 %A'j BA R Elfi}u'ﬁ ’ ﬁfﬂfi’f‘wé
— I[E(Efﬂ Ej]% » M p_Jl:[/‘[%Lt[ﬁljJ‘/\j ﬁz{m EREE F' % 4 1 A ] s ﬁﬁ ¥
- E,Fﬁjgg r— I—{lg,ﬂjg“gg aﬁ@;}a;@ﬁr FIPRe pj;\rrﬁgj;ﬂj FlFﬂEﬂﬁ’uI;Dﬁ]:h?’J—hm
R R DS ﬂﬁ HIFH AT H AR o ARSIy R
;'F/\[ ?Mpgujm £ Il i vk i i 17]:[ T p’},}:’f%ﬁﬂj i {'F”, I fRLE BATY - ek i [k
B Graham 2LV & > (798 = (W4 Bepug |7 | United Sates v. Adams™Z{yk ~
Anderson's-Black Rock, Inc. v. Pavement Salvage Co. #{[} + Sakraida v. AG Pro, Inc.” {11

TR » S e L Pl o g

5 HH e 2 B
Hotchkiss v. The improvement is the work of the skilful mechanic,
1851 Obvious
Greenwood not that of the'inventor.
Cuno
The new device, however useful it may be, must reveal
Engineering
the flash of creative genius not merely the skill of the
1941 | Corp. v. Obvious
calling. If it fails, it has not established its right to a
Automatic
private grant on the public domain.
Devices Corp.
1950 | Great Atlantic & Obvious The combination only unites old elements with no

% Graham v. John Deere Co., 383 U.S. 1, 18 (1966) ("We believe that strict observance of the
requirements laid down here will result in that uniformity and definiteness which Congress called for in
the 1952 Act.").

5! Hotchkiss v. Greenwood, 52 U.S. 248, 267 (1851) ([F]or unless more ingenuity and skill in applying
the old method of fastening the shank and the knob were required in the application of it to the clay or
porcelain knob than were possessed by an ordinary mechanic acquainted with the business, there was
an absence of that degree of skill and ingenuity which constitute essential elements of every invention.).
See 383 U.S,, at 12.

62 Great Atlantic & Pacific Tea Co. v. Supermarket Equipment Corp., 340 U.S. 147, 152 (1950) ("[A]
patent for a combination which only unites old elements with no change in their respective functions ...
obviously withdraws what is already known into the field of its monopoly and diminishes the resources
available to skillful men.").

63 United States v. Adams, 383 U.S. 39 (1966).

6 Anderson's-Black Rock, Inc. v. Pavement Salvage Co., 396 U.S. 57 (1969).

65 Sakraida v. AG Pro, Inc., 425 U.S. 273 (1976).
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Pacific Tea Co. v. change in their respective functions.

Supermarket

Equipment Corp.

Graham v. John The differences between the claims in issue and the
1966 | Deere Co. of Obvious | pertinent prior art would have been obvious to a

Kansas City person reasonably skilled in that art.

When the prior art teaches away from combining

) certain known elements, discovery of a successful
United States v. ) . ) )
1966 ‘ Non-obvious | means of combining them is more likely to be
Adams
non-obvious. The elements worked together in an

unexpected and fruitful manner.

Anderson's-Black o
The device did not create some new synergy. The two

Rock, Inc. v. ) ) o ) )
1969 Obvious in combination did no more than they would in
Pavement ) )
separate, sequential operation.
Salvage Co.
When a patent "simply arranges old elements with
Sakraida v. AG ) &ach performing the same function it had been known
1976 Obvious
Pro, Inc. to perform" and yields no more than one would expect

from such an‘arrangement, the combination is obvious.

AT R B A AR L

5 R D £ T RURIAR G = E R I« BRI (il = A D e ety BE St
A g Ry ]ﬂﬂ BT Jﬁqﬁiﬂ»j@;fﬁ o > Tuiriﬁ‘[ A RL T fﬂ Hif ° l@ﬂ[‘#
S D 0 ST BRI 103 BRI I A © gL
ﬁ[[ﬂ AOZRIE S PP ’ﬁﬁw‘*‘ﬁ“\:ﬂp'ﬁfﬁdyf ;’;&%{F ) _E' = Lﬁi@‘, I/ — Jﬁ;}??ipﬁﬁ ko
FRAIE] | RGE5 E  SV ST 12
HH TR ARG B e I 15 P A
Mrﬁﬁ /E:@FF AEISERHS S ik =y *l/;lsu . LF\[“EJ%’LI 'F:Z AL e RV I
e .

ﬁﬁ.’ﬂ?ﬁ?‘ﬁ’% ’?ﬂ‘?‘ﬁlﬁﬁ e %],ﬁjf%u AR ﬁr;d T > ST
B IR RL= ST TR ] s OB 1 T Y 1???*"%@?‘“ AR
IJ”"FJJ[I% o ') HRRE PV E ’fﬂ “ [t F\F*[””; o {IHPHEFRYE T (an apparent
reason) » o] = I HIUA [ FFE\”F\[ iCRtURIES K-*l%jﬂjﬁe—j‘ SFHERUSEP o By TR
SR o sy i R EES R (made explicit) o iy HERLE i TEpYHi (conclusory
statements)* > [ F73E [ i i’ [Jﬂffmkg),”(ﬁiﬁf« - ﬂ&?”ﬁiﬁ?‘ ! F”TﬁA AP UT’%TU f] g e

f
B B 55T 3=§,|#; &SRy %%ﬂ* ﬁ?ﬁ ARV FETE Fe,fsﬁ (precise teachmg)

% See In re Kahn, 441 F.3d 977, 988 (C.A.Fed.2006) ("[R]ejections on obviousness grounds cannot be
sustained by mere conclusory statements; instead, there must be some articulated reasoning with some
rational underpinning to support the legal conclusion of obviousness").
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3.4.3 CAFC 7388 | TSM {54 vzt

CAFC ¥ 7377 5= BRI 15T RLIRPIRS CAFC " | TSM e Fv g
Ml o AEHE | A

it CAFC Gibik k)b g 7L i s wﬂ%ﬂ#yﬂ@*mﬁ%ﬁw&ﬁ[
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E" VBT i%%il'%ﬂf%ﬁf FIRES FEARFIELREVA IR - PRI %Ef P ‘aafﬂl
U 7 L ST 0 B AR . - A ﬁ I
s i

175+ CAFC [GAR IRV F0~ R ppomeas 4« 1y et oy

R e B ERAT T R Sy R P o AR - ARy ji]ﬁaﬁjglﬁﬁ P e

IFEJ fl ISR L 9 (758 | FUSREN | LI [ (obvious uses) » [ = T 7 S FIHY N o - ik
BN S S - BOR B PP R PR & S RRLF 5 (common
sense) © — Jﬂ&?jﬁpﬁ% FACURLEE - g %A',Uiﬁ‘ﬁ [i * (a person of ordinary creativity) - [fi]
ZH&ES * (an automation) °

FIt ) CAFC AT RIS 7 FFIORE (4 FFRAT Bt 2 B 2
pLAT > [NED RO A T B e PEER A BPOARYE o AN By TR B O S L - ,S'. diea el
gzglp‘/ij R R R ﬁf% %Ef 10 ’]fF £ [ErEl I/ul’ﬁ“‘EF:W'JyF[ E[HFIE[]EJAQ:’&
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‘I[Julﬁﬂﬁim PAETIRY O
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IR » Hi I HRLE B 7 A
FL‘[ PR B ’IT?I'EH}BEW{\EJ’
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b, AR R < IRERL )
FEL TSM YRR : 1.
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=

Ep A [ o R
ﬂéﬂf\%ﬁ:’ '& 5 2. Rixon ﬂl
FIHRA s FA LR ; 3,

Smith %fﬂj F+9.737 Rixon Ef

PIBRTLE BT TSMRE
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SRl [ CAFC Tt ] -
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7 See DyStar Textilfarben GmbH & Co. Deutschland KG v. C.H. Patrick Co., 464 F.3d 1356, 1367
(2006) ("Our suggestion test is in actuality quite flexible and not only permits, but requires,
consideration of common knowledge and common sense.").

% See Alza Corp. v. Mylan Labs., Inc., 464 F.3d 1286, 1291 (2006) ("There is flexibility in our
obviousness jurisprudence because a motivation may be found implicitly in the prior art. We do not
have a rigid test that requires an actual teaching to combine ...").

% See KSR Intern. Co. v. Teleflex Inc., 127 S.Ct. 1727, 1743 (2007) (We note the Court of Appeals has
since elaborated a broader conception of the TSM test than was applied in the instant matter... The
extent to which they may describe an analysis more consistent with our earlier precedents and our
decision here is a matter for the Court of Appeals to consider in its future cases.).
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b9t » Gregory Mandel ?Sf%”s‘?ﬁﬂﬁ » 7k KSR HRRESLHIE |~ ([aPHEHR s E“ﬁiféfﬁ"w
PL PHfORERY o S R - F qifﬂ}%&ﬂ*?ﬁ(factﬁnder)@gfi'Eﬁivxﬁ' AT
RN El’:]fﬁﬁj] AN &#ﬁﬂqu(ex post reasoning)f IJTu%’]o ['”ﬁ”t' AN ?F[ AR
rghaﬁu?fﬁf—.ru (PRt N R R IFM AR TR i
iF\[tJ ﬁ),éupﬁﬂ“ﬁpgli o % pL I PH EJF} R fﬂﬁ R P PR TSI BLAER -

" USPTO preliminary examination instructions for determining obviousness in light of the Supreme
Court’s KSR v. Teleflex decision, at http://www.patentlyo.com/patent/files/Focarino.pdf (last visited on
June 30, 2008).

"' USPTO examination guidelines for determining obviousness in light of the Supreme Court’s KSR v.
Teleflex decision, at http://www.uspto.gov/web/offices/com/sol/notices/72r57526.pdf (last visited on
June 30, 2008).

" Gregory Mandel, KSR v. Teleflex:. A Tale Full of Sound and Fury, Sgnifying Little?, at
http://www.patentlyo.com/patent/2007/05/ksr_v_teleflex .html (last visited on June 30, 2008) ("The
hindsight bias, however, does not refer to ex post reasoning, but to the effect that knowledge of the
invention itself has on one’s ability to judge whether it was obvious when it was achieved.").

3 Id. ("The hindsight problem remains unresolved by the Court's latest pronouncements and continues
to pose a dilemma for patent law and policy."). Articles reporting the hindsight studies can be found at
http://papers.ssrn.com/sol3/cf dev/AbsByAuth.cfm?per _id=339760 (last visited on June 30, 2008).
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ST F B J4 FII% {2 HE ) Bhri LV B Al (Post-K SR)

S B RS KSR R {RARRE A R(CAFC M3 5 3 E ) A
s il EH'[**IJW{& o RLE R (0 fL YRR IR e 4 U KSR %
- IRV 2R “;P'[*TE'E%*H?% (B Ak e = kg - ) R H e ies)
(st 2[R J#%\”v FIEIF © ZURTE R PE SRS 5 K A

Time Period 5/1/2007~4/30/2008 5/1/2007~12/31/2007
Court CAFC District Courts
Obviousness KSR does KSR does
KSR applies Overall KSR applies Overall

Standard not apply not apply
Obvious 9 5 14 18 - 18
Non-obvious 6 3 9 23 - 23
Vacate/Others 6 3 9 30 - 30
Sum 21 11 32 71 - 71

AP AR (CAFC b 8974 )RR LI RAMR2 ERETH  BLAIE L R FIR T (cases) 73 11
4.1 CAFC 9]®] KSR Zhykd TR BAAT | Z{Hpu ]

4.1.1 Syngenta Seeds, Inc. v. M onsanto:€o."

1. 7§

FJBicillus thuringiensis ("Bt")jl~ ?E‘NTFJE&] TN % ;ﬁ_ij CELE 3 P T - R
Wﬁﬂﬁﬁ'ﬂﬁﬁﬂ HIRLHT A ?ﬂ}%}'ﬂl—j Bt gene 11 * FEIF 1 GEAEPIE IEVE F Bt E;’_E'pgr_'rlﬁnj
SR - (LRISP AL FURRY BORLPORE 2R [ B Y B g 1T ] %
FUNRLAES » FUGfY Bt 5L [IA*‘ {9 AT AP e |1 ]E'fAJJ 38%[19 G+C I E| T »
(ERL A HLPNEE [UAJJQT\r ‘”F”GJFC P o [N ’_FILF[ Syngenta El b= A T FL‘[
RYRY BLRL > A rirT%’lMlJBtﬁlﬁdguDNAff SR
FUEVRCE] Bt LENFIRY AT A5 P U 3209 GHC AT PR(60%) < U865

FPURREPH R B PR 4% BUE{ T 9 DNA HREE % D
f' [ 60%fY G+C AGF| Pk -

ffi*'] Murray maize-preferred codons

2. H ¢ Affirmed.

™ Syngenta Seeds, Inc. v. Monsanto Co., 231 Fed.Appx. 954, 957 (Fed.Cir.(Del.) May 03, 2007).
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3. 2RI
ByhiE Bﬁ‘aru FELF[_'?Q?J @JU’ELF“ FY'185 %'100 Ej*ﬂ o b9t ’Eé@»ﬁi’f"g{f ptu'865
;ETJHPIJ’ IBF/EJ!%IJ O[T BhT) o $97 0k [k (EE1 2 B ST AfY Barton ﬂ’*“ﬂ'%iﬁt ' I
Ej%iﬂlﬂr— AL 865 gﬁﬂ PP I - S B * 7 ;U;IPJ;J,;LIFU
it F[]?itn = IEQI [0 TR LIRS GHC A PRI TR 2 fOfs 8 kLB
pAIEY > (EEd Bt BB GHC A% & ﬁ%%l_,[J60% J b T RLEH] pAS
U P R F%J#[‘KMEX[H DNA 38 lih R3] > Barton fUER [RL 135
Ao Sk CAFC I?Jt » BEESR Barton /iR |FF T posH N F' I jazg[ L1557 DNA
H3j 3£ o (FLRL Barton 4 FE o KPR USR] p@i K FM;& i Bt HLP s
b= 2 RN gﬁ T ELP‘[E'[JEW*A}@?’JI“E[FI SRR I*}%&&F[T&j i ;1:5] ; lﬁ;f;zg GHLNE D
M 60%Fu G+Cir‘)7,f[pf P A5UE< Barton [V | - ﬁﬁﬁplfﬁ:s@@@gu?ﬂ{@
B RSB ) I G 60%GC B I - ST AL
; I\qu?b
B F[I?:t e cisrBtglﬂﬁEﬁ I G+C F5f P rﬁéil_,uw% | L
TR S AT © R SRR T PR
d;T Bt &rF N?'rp delg“—g:& ) [ﬂ[lﬂ:ﬁﬁ CUSE RS IS5y T‘i}%ﬁo g]FP CAFC §ut' , ﬁjﬁ“&’{? i
PR ERLT ) 5 AR B SRRy -
f[ | J@%F Barton [V ™ Yﬁﬁj?ﬂ[ﬂ (= J}‘Fﬁ , ‘]\ﬁuﬂﬂlﬁmuzm@f J [?E Sl
[E'i_xﬂﬁiﬂ JT.U_ , F,U%f‘ Barton = FH e i Fkﬁlﬁyg,}
P @ﬁ?“&mmw%“‘*ﬁiﬂdﬁﬁﬁﬁk RO g
W 7 = oF 2 A5 SRy > BartoR P EAIHIE - SE i Uk SR
* |“jf[f’ﬁnp AR o
AE] - R Rt EE O PR R it 2 D 60% Y GHC A
Eilﬁm‘ VEEL o IHRLERURNE » 20T EARR Barton [EH [ IFHREIIUHF -
g %’Lf’l% Bt#éllﬁ‘l%’p?ﬁ U7 E1% D 60%{1 GHC A & > TS fL
TS o [N JHFIJ E3 fjiméfé i 05 | BRI - CAFC 4% > £U5ELf]
FROSTEEE By o R W SRR R R i_@‘j}f’ﬂlﬂﬁuﬁ 1K > 60%f[1Y
G+CW3|§'[P’F’?J§?F*/WFU*E@’ PR i 1 (AN i oy 2B Y - i
U T

—rv

4.1.2 Leapfrog Enterprises, Inc. v. Fisher-Price, Inc.”

1. 21k © Affirmed.

2. 2 RIEE
(1) BTy BLAITERQST 7 o 0 = S 2 - 2Rt 2R 9 o (The

7 Leapfrog Enterprises, Inc. v. Fisher-Price, Inc., 485 F.3d 1157, 1161+, 82 U.S.P.Q.2d 1687, 1687+
(Fed.Cir.(Del.) May 09, 2007).
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obviousness analysis requires a common sense approach rather than any rigid formula.)

2) -~ 19{";1@“;?30 ! fﬁ%' R = Bevin I'| 1 SSR [E?“”F" LEFTTT) B[ >
PRSI T O Z 5 R TP AR D~ i SR 4 2
A R R .

(3) FEPHFIT claim25 APl 2 o7t fF "Reader” > BEJRT s &) FA»& fthJ}‘JZf"?‘?Bevin * SSR
Il ’ I'J;'ii%fﬁl’flfﬁ [J=17% 5P fgf’ﬁﬂ”ﬁ?’]t b~ o lgliﬁ pARLAE R £ 'é?wFA pEg

ST | TSR SRS O -

(4) R i JJ*[H@ e J];EL“P (RS MUK Reader v 521 -
BT Jﬂgﬁzfﬂ'}‘iﬁ“ SAE RIS E IR S RS - R
FIFE O F o AL E%EPJFH‘F‘ SRR
(5) B~ APk i?ﬁ?‘ﬁﬁ@ e = U S e .
FIPORAE ~ AR IR (g T Rkl g S A LRLRET  PAIFOTRE: -

4.1.3 Pfizer, Inc. v. Apotex, Inc.”

1. Z{}# : The petition for rehearing and rehearing en banc is denied with three judges in

dissent.

2. 2 RIEf
Denial of Plaintiff-Appellee Pfizer's petition for reh€aring en banc was not unanimous.
=N RN A Fﬁvpi :
(D PH[&;IEFI Jggfu FFTLE FIF E«J*ﬁ J%F#[ » I CAFC rg:yg[ f:[tl I o
) 7 & 7 3E ] amlodipine besylate #5718 ﬁ‘/‘ﬁ] (ERT '}c'S‘ Fi iy e amlodipine
maleate [V ﬁt{*—libfﬁ”lfﬁﬁ\lewman F Py £ £ secondary considerations) s = P i F’\ £
PN 2RO i P T LT B R obvious o ry) 7]
R ﬂE[P | ]5,,.],;;[[ o
(3) Panel % SRRSO R P FAMIH P AR 1 - RS A3
JF“ir {1 PSRt | R g PRIPERERTTN ) BAST o (ELRL IS U] LSOl i 7y
Eamat ,?ﬂT ﬂ[lﬁw 7\{?[{%[}’3@?[5&0
(4) Panel r?itr';,lj /2 PR N i) opl NN e T oA S M IRSIE i)
TR > 2 RS SRR - (L IR F{ﬁﬁfﬂ F 103(a) T - PEL Y J’*IJ
[EN RN e ) I?f/é@laﬂ IV r“ﬁjﬁ? <. o (Patentability shall not be negatived by the

manner in which the invention was made.)

H

4.1.4 PharmaSem Therapeutics, Inc. v. Viacell, Inc.”

® Pfizer, Inc. v. Apotex, Inc., 488 F.3d 1377, 1383, 82 U.S.P.Q.2d 1852, 1852 (Fed.Cir.(1ll.) May 21,
2007) (in dissent).

"7 PharmaStem Therapeutics, Inc. v. ViaCell, Inc., 491 F.3d 1342, 1360+, 83 U.S.P.Q.2d 1289, 1289+
(Fed.Cir.(Del.) Jul 09, 2007).
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I ¢+ Affirmed in part, reversed in part, and remanded.

2. 2 RIEE

BN MRS TIOR3 2 (SR FET) BT > PRI ST - S A
N 19?”1@% gl ﬁJF (1) 75 F T 53 PRIl R P AR S *f'ﬁ‘l?ﬁﬁﬂﬂ rps
| ﬁi’g"ﬁﬁﬁ’?‘}fﬁﬁfﬁf Fj:‘l‘%?iil'*ﬁlﬁliﬁ);)ﬂ'#( °

S I WAL - P BPTHI»

FT R P L—U FOPRE R SRR AP

EIEMJ‘/\E‘L "jﬁ 77 > 2 L[J R PR AR lzf“ﬁﬁﬁkhéf’é‘:’ Dr. Bernstein EIU%FEI )
;LF,@?E ot 3% ] EJ,S o F/ﬁifﬁ&;% lﬁ%ﬁ*im‘hﬁf M T R e fiiﬁ”m
FITe PRI rj:IFLh 'ﬁJJ (&R J’fﬁ@‘i [1>— -ﬁ&?zfip}‘iﬁn i j %‘* £ Ay rﬂj r?: J’mi” s
F%i'_l'[“’?‘miﬁfﬁ’? A= o — EIT!J%J!*IH@ YR R éﬁ%"mﬂ " A* AR SE
F‘j,[igjf”_"ﬂ}: ?'H‘ WD k’ﬁﬁ plwﬁﬁl[ IPUEE - %PJ F%@px fi Jﬂ;f”ﬂﬂ; ?;
[ e B SN S 5 R

f FTE

FEP] G W’ i'é' EJ r%i’?l:ﬁ“ ThgepuzREs s ) 2 PR R AR
TS Iﬂi:lﬁﬁf%lﬁ%éfﬁﬂ Fr” e TR dns L F BEPIE © PNEBAE R AL P
R I O R A uwr i A
J"Egﬂ FAF%E" 5 ] 5 i 2 ERR | b _TJ’*IJ’@ ““i PR %“J#Wf\'_ﬁpﬁ

[%IFEJF'@E?‘E' R R R g ﬁup“ Rallicliep e LTI O
fi NELEp B TR e B CAFC EEFIRTO FW%'@% F‘ ’FJ&?FZWL %fﬂJEﬂjr’?
PRFAVZRIENE ) = NI = P ps i A o I > CAFC 'l ﬂﬂ?ﬁrﬁ” JMOL fi4
FER¢t » 77 obviousness b [EFE[HIR IR T E f[Jin"F&F AISE S

a_

Fp_

4.15InrelCON Health and Fitness, Inc.”®

e+ Affirmed.

2. 2 RIEE

ICON Health & Fitness, Inc.  (“Icon™) &%} Board of Patent Appeals and Interferences
(“Board”) Friltilif Jﬂlﬂj obvious . [ﬂ | CAFC Hi14 '—r??’ f‘]ﬁﬁlj CAFC |2"7ﬁﬂi‘—_ Board
FOHE: > 2 LR BYA -

Board ngtr Teague %'DF/JQ‘EFJFUF‘%F' ’fﬁ = ”Fgﬁ%%%‘_’[’ﬁiﬁ~ I’[*{?F?égsfzq{;;&ﬁru s PR
Teague ﬂ' £ 9 PE Rl i’ﬁ‘ﬁ;ﬂﬁ” P19t > Board tfﬂ’*”%ff‘ F[ltﬁﬁ[ﬁuflﬁ”fi@(fl TE—TJ’%U
%‘]EIFJ:FU) Fé:jti, Teague U 7% /ﬁf[ﬁil{ | o Icon R A E JT%“-}‘ 1 [sc'ﬁ‘i%ﬁ\ RN
LRIERE a‘s.llil F—ﬂ'f%{i—_’l'ﬁiﬁ'(stably retain) » (I Icon 2 iﬁf‘fp RIL I—EJJ alEM! ?' sty

”® In re ICON Health and Fitness, Inc., 496 F.3d 1374, 1380+, 83 U.S.P.Q.2d 1746, 1746+ (Fed.Cir.
Aug 01, 2007).
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IERELGRT 1P Board [ufs P RIFREETRIF o (35 iR I
Hel f/['lfl [ IAR o P E R 5T [ e P e PR R AR S
7

—r—v

CAFC éu ORRAE L]ﬁ_ﬂ; il L B :r_F.’chi e #;FQI%DEJJ %[Jﬂlﬁ% * ’f[’?’ﬁi'ﬁjéﬂipfjfﬁj
R T %’Tﬁ'ﬁjﬁu o o ﬁF‘F A U'J%ﬁ"ﬁ‘*’ﬁ‘ﬂ AR R I R R e A
’E‘j“fl@(%*rﬁ&‘)F]' > T f; AL S BV o TR AR I R
Hi RS ) %nﬁﬂﬁgﬂﬂiﬁf”ﬁ PR PR L KR AR
Teague [P} ICHRL » A HRE AT O » 9535 Teague f Teon fole™ A+ ST
He s +T35 A r'f/\liFFF“ (SFIE YRR EEED ¢ (Al elements=obvious » PTO f£
Hlo)

CAFC 15 i V% » B[Rl F1 e ~ 4 32 7 ) 1 Damark
{1 Teague [IU75- = 4Rl » Icon Fé’ih Teague F [ H1 > 1%, o ‘IJ?F (1) Teague Fillff,
PR S PRI T S (2) Teague fUSTRIIRT A0 Teon PUBTFI M fit
(B (g ik CAFC ~ ~ R -

4.1.6InreTrans Texas Holdings Corp.”

1. 21k © Affirmed.

2. 2 RIEE

PTOBRAL i #7535 MR A5 1 ()74 21y i
T BH IR » CAFC g+ Board BE{ ot L Zﬁﬁ@%ﬁ”ﬁ ] J;—wﬁ[ﬁu EE"
I [ETROIRSE ) =S TR RSO ) A o VR BY Y - (KSR Int
Co. v. Teleflex Inc., --- U.S. ----, ----, 127 S.Ct. 1727, 1739, 167 L.Ed.2d 705 (2007) ("The
combination of familiar elements according to known methods is likely to be obvious when it

does no more than yield predictable results.") 9 » 3= F” R S J};t(aﬂ =gy ﬂgqﬂ/q‘*ﬁ
HETH ETRE ) AT TS G o 7 SRRy BL AR

4.1.7 Aventis Phar ma Deutschland GmbH v. Lupin, Ltd.%°

1. 2]} : Reversed.

2. 2 RIEE
97722 B> = B ramipril - ACE IR (~ TH iy = ) » 58y Pl
%‘j\ SR > ramipril PORE RS 2SSl YT 2 E B PO T BT -

™ In re Trans Texas Holdings Corp., 498 F.3d 1290, 1301, 83 U.S.P.Q.2d 1835, 1835 (Fed.Cir. Aug
22,2007).

% Aventis Pharma Deutschland GmbH v. Lupin, Ltd., 499 F.3d 1293, 1301+, 84 U.S.P.Q.2d 1197,
1197+ (Fed.Cir.(Va.) Sep 11, 2007).
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P (RS AR - §JF LIS i Bl 97 R 1722 gji%u 722 ;EJJ:
Al EJ f*&[ﬁ;‘af?it" ) Hﬁrf“ %fframlpnl EJF’%SF—m » PLEEOET R F‘Jﬂlffjm
Bt 2l - e b L BRI (1 CAFC SERI(RE) + 1lkpy
*UH\ ]?JE', FF;LF F”722 ﬂlﬂjhﬂélp ﬁ,!,ip o

i e ’FLF, Aventis T15:"'944 EJJ ﬂjﬂ?\[ A %722 EJI FI A el | - CAFC
RO RUE e R RN R 5044 JFRLSS6 [ K g
(continuation-in-part) » 57! | T RLZ'722 H %[J?FE'%% VA e It TR F[F%E” Dr. Smith
W%P 23R Y[Rk SCH 31925 - (I CAFC F%ki%ﬁ;‘a%ﬁqéﬁrﬁtrlfﬂm&ﬁ ARESH N
IR 102(2)/103 (). i & 5
T BT CAFC§JE" AR A e T 3R [Fvu;&,sfxz[ 3&};11@2%’?&5‘}
L [ 4L N —— &EJI“F[%) S IERIES ?%“\PE% SO B
YIS s -1 e g, TR » P P 5 (S i)
IGEL: [rr»;afﬂ YR o PIELRIT VSR - 7 iKSR 2 [[;dﬂ TSM test 3 B
] - Wﬁ YN =R iR » SRR Tifﬂ%'f’? [RLF oAl
i o
ﬁj CAFC}I‘—’]’i %= Forest Labs — % flit W[l » 5% 7 Forest Labs Rf[1 > B[ ph11%EF" I
Fh 161l’“fﬁifl#JgJ&li@%’riva )RR Ao A (1 ?L—[,%?ﬁ purified 5(S) ramipril
R, {3 B ST ) T Tl ) CAFC R PP
AEH H HP TSI > e R R j;%gllpj%p J;j; % o

4.1.8 In re Translogic Technology, lhc?

A+ Affirmed.

2. =R

Gl I ’F’Lf Translogic k. ’J”":‘F?Fﬁéf Hitachi EC’JEJ! ] isH (Fﬁ%@' HEH EJ’
;U%tq;fgrg 5 ,'Efiﬁﬁaﬁrg. Il PTO BPAI [IUF |31} (BPAT $<LH { ﬁ*ﬂ%i\ Fiz.
#) - CAFC EIU.{lﬁﬁ BPAI fi j%}{. Féut EJ;%[J/J 7] BAS o B R FL | Translogic L HE
(DBPAT &9 £ 1% » 179 (2)CAFC '] PTO g R K D'FIJR*—;‘/%WJ‘J'ET%

[M[fe!f* CAFC en banc rehearing °

CAFC R PP T 2 A L - 4 TP

REEe e J;qt PEF SR HEL D P (=117 (PO - FLF[ Translogic 1= [[‘{ E[Tu

E,%Hh = 92 Board N33 Gorai FJ[]Ei T e [N R 2666 FJ’%U%_J{‘ FLRLEEN ) B
HIFY o fJ;l?']TF‘Jé CAFC - - R~ o

A4 CAFC 98] &l KSRL;EHHJT R FILRLAR PRI < B
rFLFI Translogic He! i ' A » 2§21 Gorai F#, [Eff\_];rjﬁz ﬁ}_ﬁﬁﬁﬁu IE,FLFI Translogic

_El

¥!' In re Translogic Technology, Inc., 504 F.3d 1249, 1256+, 84 U.S.P.Q.2d 1929, 1929+ (Fed.Cir. Oct
12,2007).
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ﬁ“iﬁﬁ#ﬁdeéﬂWW}w&ﬁﬂﬁn%ﬁiﬁJﬁmmhq%W%Fﬁm
J’%UTE[ FIFTHIRE - Vdﬁ”t T Fh?l [EAf! ﬁ%ﬁ f& . (variants of a circuit connecting 2:1
multiplexers in series are not relevant prior art with respect to the '666 patent because these

variants do not address the same problem, namely an improved multiplexer circuit.)

4.1.9Agrizap, Inc. v. Woodstream Corp.%

1. 2] © Affirmed in part and reversed in part.

2. 2 RIEE

CAFC HSIRIRIE B 16T B BT Lo AL (8 Al By AU
SFIP BRI pAAI R FSFOAHL > 2R 2o BT KL, Woodstream 1k H &
(IMOL)OFPI, » Skl . BT s J;w@ :

PTO iﬁfﬁif | Agrizap f| l%‘ '636 patent [ {5 > 1 ﬁfﬁﬁ%:[ RN BAAIERREAVE B
‘[‘fEFJJ! I (the '091 patent ~ the Dye patent * the Madsen patent) » [1i[ffi7é1 " Fl= F “ip JH[% o %
'L ”}ﬁ’ '636 patent #[I '091 patent fUFE[H * PrasEy PFE[[ Eﬂj »'091 patent § > = K5 HLEE|
EJ,J{IF'JF:*I/F,‘FE [ﬂﬂfﬂ f NEIE ﬁLW BESRY IS infﬂ JJL‘H’ '091 patent Furppﬁ_ f}ﬂl
the Gopher Zapper ZH#ITf J}‘ﬂirwﬂlﬁﬁ‘[ﬂ[ I/ Jf. e L’Fﬂ:r[y J?M £|#i# » the Gopher
Zapper i+ '636 patent HI%&E' P 5 Bl e | ?F, e o

The Gopher Zapper HI5 ”ﬂEjﬂJ%T‘EFE e e ?ﬁaﬁg@ ?‘:ﬁ{\&;ﬂj B RIR

PRI 575 - <2 ey R therCopler Zapper 11 " FpE<)
E'T?br i F;C‘TLE*JF FIRE B2 ) E]!"fg Dye patent [l Madsen patent f[13[]=1H {8234 636
patent | lﬁ'[ﬁj f Fﬁjﬁ'{ o (the combination of familiar elements according to known methods is
likely to be obvious when it does no more than yield predictable results. KSR, 127 S.Ct. at
1739.)

Pk g J N YA K B T EL SRR 1 s L B P
2% ['ffil Leapfrog Enterprises, Inc. v. Fisher-Price, Inc.~ LA B -

4.2 CAFC 9B KSR F7h 55 T ZEEM BAHT ) 2P ]
4.2.1 Takeda Chemical Industries, Ltd. v. Alphapharm Pty., Ltd.%

fIf

’Flf | Takeda [I'777 EJI F > E 1 claim 1 EIC’JPJ“F‘}'E the ethyl-substituted pyridyl ring >

%2 Agrizap, Inc. v. Woodstream Corp., --- F.3d ----, 2008 WL 819757, 86 U.S.P.Q.2d 1110, , C.A.Fed.
(Pa.), March 28, 2008.

8 Takeda Chemical Industries, Ltd. v. Alphapharm Pty., Ltd., 492 F.3d 1350, 1355+, 83 U.S.P.Q.2d
1169, 1169+ (Fed.Cir.(N.Y.) Jun 28, 2007).
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CIA Fi the 3-ethyl compound, 4- ethyl compound, 5-ethyl compound (pioglitazone), and
6-ethyl compound [ 7 7 i| Ad 1‘13‘ ] claim 2 FY [’ FFL' Il £l 5-ethyl compound
(pioglitazone) o Fﬁzf [ Alphapharm b o [ﬂﬁ the left moiety of a prior art TZD compound b
consists of a pyridyl ring with a methyl (CH3) group attached to the 6-position of the ring » F'T

)“L~ YR [UTRLEETT) BAS] o
2. H¥K : Affirmed.

3. 2 RpIE

?&F[EJB‘I [_'Fru Jrfj%#ﬁ iltEdEnt ”ﬂ%ﬂ‘ AERESR SN ES ”LL’?JE’?““J?%'?[‘%&ii
= '—Efﬂz‘%w%ﬁ?i * ﬂiFﬂfypf" Af{ﬂpu B[] phAHIE - 1@ (FYZE T HRL - compound b kL (&L
VR E o s e i I g+ 4 P ) ) & g
lead compund > . lm‘ivﬁ‘ﬁlnﬂﬂﬂ%iéﬁ P (RRLESTR RS - e Eﬁﬁ EISIEpv gL
Bl }’Fﬁ:f A FIELT clear and convincing evidence < GE }%L~[1EJJ LB LA ]'Hﬂﬁéf |
ST o [if CAFC K » [ KSR i > BIie] | b iog i
(a prima facie case) i,ﬁé[l‘l PLH > 47 FI%IH SHEERIE @@?%;ﬂ}‘ﬁ%n M (D fdE
R 157 AL g 2 CARC 14T P * 4 25y
3 compound b [ lead compund or closet prior att °

PA9T > PSRBT -~ 7 Sodha 11 @w:ﬁﬁiw[H%’iﬁrmﬂ%wﬁ
iy ﬁﬁ%?ﬁbfﬁﬂ SRS B GINE ] compound b [T {7 8 K
PREE - Pl 5 e R Ve i 1 ﬁ Fpu s (teach away) >
HIFLE A A 7 B compoundb (&7 lead compund or closet prior art °

&F[F%tﬂﬁg%@@ﬁﬁﬁ}/ fﬂjg@ﬁlﬂf\_ CET ?ﬁ}}@ (obvious to try) » {Flfl. CAFC FHH J
['ﬁl?f{ KSR {7} » =ZELL a finite number of identified, predictable solutions » } [N

obvious to try o [EIF F i et fA VN g R BT Ti—gﬂégTeﬁhj‘ .
#5[k 52 H > Pioglitazone I compound b |y gﬁ? il o T o homologation 5 f.

ring-walking ?BT - A%HF ﬁgﬁ/fmﬁr P 'ﬁ IE”% ?W{[Tﬁ% e F:?J £ Pioglitazone

F@f“*mewmw&WHo%ﬂCM@ﬁn,w%wwﬁ*w*ﬂ@w%ﬁo
F i CAFC G PR HEIRE ﬁﬁ 2 (incorrectly implying that prosecution histories

|:]l—« W
were not accessible to public) [Ei_ﬁ kL harmless °

4.2.2 Z4 Technologies, I nc. v. Microsoft Corp.®
1. 2 Affirmed.

2. 2 RIEE

8 74 Technologies, Inc. v. Microsoft Corp., 507 F.3d 1340, 1355+, 85 U.S.P.Q.2d 1340, 1340+
(Fed.Cir.(Tex.) Nov 16, 2007).
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1@'?’[ ¢ e gzgzwjﬁjgfj fil»?“ﬂﬁ'{f[ 74 EIfJEJJﬂJ 'Fé’:tJF '471 and '825 patents 7.
o Fﬁzf[ (ABCKSR RIS [HIETK - ﬂmfa[;;lgﬁaﬁsfﬁ?g [ u;r"% | "JfAI TSM test ° FLF“',
RS T KSR FARGOREBUIIT - P i @W%Tp%ﬁw [ b R
L&~ % FTMA%E# | BEAE PV R B URL A Jfﬂ'%kﬁ”“?prulﬂfﬁf[(cond“sory
testimony) » [I3% [ HHI AP ’ﬁ’lﬂ@r[Fg’iﬁﬁﬁ?ﬁ[«"#‘ij%ul’ﬂﬁﬁlﬁﬁji# = T
eI B HHRE R - () CAFC e 902 95t iy b e 0 B B -
ANRLA 1 FREBGEE VRN BAAIER [ BRI CAFC e ELEI 2 AR

—rv

4.2.3 Black & Decker, Inc. v. Robert Bosch Tool Corp®

. ¢+ Affirmed in part, vacated in part, and remanded.

2. =R

A EGE > BLF) Bosch (797 RLE) B & DY 1059 fFLYVGhffi 122262710
'k 1925 ‘Tﬂjp J%“} 11 (Er92s ¢ ‘IJ!ﬂJp J%“} f12-10 /Jﬂg[p P o T 1H+*‘j[§§’e’£ﬁ ESE|
PRRL > [l EURLE [0 (3 COMOLYERE > 925 R FIIOf-or 2. 10 202 SRS R )
LEE

HEF R %%@%ﬁﬁmﬁ$’EﬁﬂﬁﬁumwJw%@ﬁaﬁdmo~*
7 KSR ;ﬁFII’@ﬁﬁgﬂi[ﬁ;{gm}#ﬁﬁ o FirlH ‘F' ;—Fé?’ if ﬂ_ﬁﬂp I ;9?151 YR g‘/ﬁ B U
o R R BT AT 2 S BRI i 2 SR Tl rrei o g 4 » B AR
KSR 7 3 [rgix@b AL F'FQ' i stil ﬂﬂi:l[—{‘j}([]ﬁlq <3 "ﬁgﬁ[iﬁ[Jgﬂﬁkﬁ&ﬁ% TSM test
l”ﬂﬁﬂﬁﬁlﬁfﬁﬂJW@ C UE B TR Y O EIRE - BRI - B R iR
R R R S R B PR PR ﬂ@ﬂ&Kﬂrtww@ﬁ
*[/"l\ °

P CAFC B K 015 =t 07 T B
4.2.4 Cordis Corp. v. Medtronic Ave, Inc.®

I+ Affirmed in part, reversed in part, and remanded.

2. % El% Il

Kl AVE B [ o [ R b RuiNE TR F“ R A B KSR
LI NRAE o [Biﬂ F,_‘ 12 F/ﬁ U= ?i]‘?ﬁ*l ?%F' vEE (Il TSM
test T ﬁg:ﬁﬂ@ﬁ’?“ﬁ’%“) FHEK Bl = P R F/ﬁ FT I SRR A o 2
L ELE ﬂE‘ [ FRLI W AN I = e Uﬁﬁlﬁ”ﬁﬂ[ RIS PR E

8 Black & Decker, Inc. v. Robert Bosch Tool Corp, Slip Copy, 2008 WL 60501, , C.A.Fed. (IlL.),
January 07, 2008.

% Cordis Corp. v. Medtronic Ave, Inc., 511 F.3d 1157, 2008 WL 60499, 85 U.S.P.Q.2d 1427, ,
C.A Fed. (Del.), January 07, 2008.
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S ESHREFRFR AT 2 o [E TSM test PRUBHSEY S Bl ol (rigid and
mandatory formula) FTSH IR E ] IJ?[F[]*E (helpful 1n51ght) er e ’?Bliff %T
R T E | E AT FTJF’\E 1] Bh IR 2] o

bYHHUFIBEF, BSC LT IIRIZ5 P 0+ R Cordis R o S EN SN A
T EE ;@;gg ﬁfdjﬁ”ﬂ@[ﬁ | BAHIERVEER 2] - CAFC Fé'it" » TuxﬂlﬁﬁE[ﬁ'fjégh;ﬂFT
LS 75 WOt T RLS 7y AR e T I » SR8
ﬁﬁ&%ﬁﬁd%ﬁ

BT B EFTHIRR » B T A B0 140 S 9 457
oIS O - PR L, BSC TR TR (7 HAY M D )
R 2R [ B

4.2.5 Innogenetics, N.V. v. Abbott L abor atories®

I ¢+ Affirmed in part, reversed in part, and remanded.

2. 2 RIEE
%B%Fq JT@zF,Abbotth!%}; Dr. Pattersonfi ﬂﬂzp T EL @ﬁﬁﬁ;ﬁ [ I B I
o WIHFIJ:{L’FLF[ Innogenetics Hrfidi 1./ [VFJLMHE dLfUEIF (motion in limine) » *4 %
Dr. Patterson 7+ 3K Z{[f[ {551 J_*WFF‘ b INL ?‘E‘l?ﬂ%‘aﬁ ﬁﬁ?{@? ) ’FEF'* AR 2| Pl =
IRMEa %%Jﬁbﬂgp | BL AU kgemg[ Eijfn&ip[?% ) 'EF' VL R rﬁjfﬂiyj IR
SERLF R - R TR R Ejrﬁﬁ”%ﬁ%?ﬁﬁﬂg%ﬁ *[J ST B[R < 1
el E [ R - T [ CAEC SR Rl SR, K BTl T BAIROE
[MECKSR 2k > — Lgiéjiﬂ**it?kq ]JE[U?‘P%% F[%Fud’iﬁ; 1\%#]&@(1 phHIE
Ak @'“?Fpu > Dr. Patterson ™% ¢ | S Y1P BV RLEL (R - %f{ﬁj& V- Jﬂ&gml}ﬁ% MR
ﬂwﬂ_i] Y USSR 'F"l ) @I;ﬁtf 1AL 1704 ;J;%]Jpjﬁ%jw,gjﬁggm BLHIFY © Dr.
Patterson p Jﬁﬁfﬁb“?wu [ftﬁ J‘,“EJI‘HJ EJ,QP[I‘[EEEKJ;ETFEI ) j"'riéi*éﬁﬁqi,i EI’FI éﬂ%%&??mﬁ% !
e Nﬁ] U B R -

4.2.6 Ortho-McNeil Pharmaceutical, Inc. v. Mylan Laboratories, Inc.2®
1. 2k © Affirmed.

2. =R
’Flizr[ Mylan fi* J!%‘\ Dr. Laurens Anderson o R il - J{I&?ﬁiﬂlﬁ% M ?’IBE

ﬁj

87 Innogenetics, N.V. v. Abbott Laboratories, 512 F.3d 1363, 2008 WL 151080, 85 U.S.P.Q.2d 1641, ,
C.A.Fed. (Wis.), January 17, 2008.

88 Ortho-McNeil Pharmaceutical, Inc. v. Mylan Laboratories, Inc., 520 F.3d 1358, 2008 WL 834402,
86 U.S.P.Q.2d 1196, , C.A.Fed. (N.J.), March 31, 2008.
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SHPE YR P (U111 Dr. Maryannoff) - — %’ﬁ’#q‘ gﬂlﬁ FBPase Hiu4 (7] - JF;;;LFI B[R
S T KSR R [t 4t - uazg[ﬁyi1 Y] e T RER -

[ fiﬁjfjﬁslgl\%ﬁij/’ulﬂgl?b fi **mfg J»ﬁj@ﬂiﬁ o AR * | L
(s PSR T ORI o S SRS SIS o (E LR REE o AT e -
f=19Z] FBPase ffus (] > = f:a%?' topiramate « [i] ' FHFEP] - TILE | SR I
BRI (PG S0 i) SR L PR S S - SRR o
FE PN i’mﬂj Dr. Maryannoff Al fiu— 455 > [112,3:4,5 d1 -isopropylidene fructose
(DPE)II; « FULY > 3™ AL KSR R IIFRgeio ﬁi?’%@ﬁﬁ,ﬁ%ﬁu iy PR

)" Hmm LR - W AP B BLY P i Ew@rﬁ " pirge
> T Z] topiramate RLEN) Wil‘ﬁ"“"‘ﬁﬁ" iﬁﬁif‘fj#%ﬂTiﬁﬁ*F” ’ [“ £ *Uﬁ’fﬂ’*ﬂﬁ"l%@
I'I EJ,;E[I]ﬂ: ’ u/jg[[» it e fe IJEEZ’FE’] LEL E{f,‘i Eigd F{ Eﬁi7 ﬁj,;ﬂp

AN ﬂf[@%*”%miﬁ%m 3= ﬁﬁﬁ idf&f\_lg,[ “BffiH ] TSM 1?[] o {HRL CAFC
g %ﬁ%&'f‘ﬂ% EIE ™ **‘ﬂﬁi“ | TSM RIS 2 BN pLaEpu 28 o LI9F - CAFC &L
- RIS F 2P YA T TR - BN « S
Ry sy

i e RBETBAFOTIRI 68 U7 b KT PG o [P
1L T A » TSP 68 i B AT+ [ P PHERL AT ﬁm
1 FelIn re Fritch, 972 F.2d 1260, 1266 (Fed.Cir.1992) (“[D]ependent claims are nonobvious if

the independent claims from whichrthey depend:are nenobvious.”).
4.3 CAFC 9] KSR i[5 BB R 2R 7]

4.3.1 Omegaflex, Inc. v. Parker-Hannifin Corp.®

HIFR
The district court's grant of summary judgment of validity is reversed, its grant of a

permanent injunction is vacated, and the case is remanded.

2. 2 RIE

G SR LB TR L T
Bl ﬂmf@ [(non movant)ﬁfraﬂvﬁ FRall R [ﬂ [ Ao T J@HF”H%“ %_“ Ao
?‘F"’%?%E_hﬁ%*—’ WIFHCAFC}{L’J’%*W;W%FIJ#[Jﬁdggg\_ BEIRIE

(1) Motivation to Combine : P9 7H3E[# ™ 4 R[5 i FHEJ@;EU?E{’LEL ’ I?iﬁ - Jﬂ&?ﬁlﬂl}‘i}fgj
b, ji?J’ 'F”if i J}‘ﬂﬁruﬂjgﬁ&k lﬁflﬁﬁiﬁﬁ?ﬁiﬁ“ gjaj\ T, .lﬂg;? S S
Ji’u;bfff [l{j# =" Sweeney patent Eﬁj’ HIAF__L*FEW/H:E J;[El E3R '71‘?7 HEprp ™ b2
[Fr

% Omegaflex, Inc. v. Parker-Hannifin Corp., 243 Fed.Appx. 592, 595+ (Fed.Cir.(Mass.) Jun 18, 2007).
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(2) Reasonable Expectation of Success Fﬁz’f | EIC’JEJ!%‘:’F;?'J £ A RV T SR
E,’[’E@ﬁ;{nm ﬂﬂ;}{ﬁﬁypwq@ﬁ’ PR Jﬂ&?ﬁ@% o rﬁ? JF BRI > el
“}+#1 Sweeney patent fiai ﬁ > I PREAEVTIRE -

(3) Secondary Indicators of Non-Obviousness : rFILf , EIUBEF'F—J;%F} E( EIUEJ%?%':%QEJE@:I?T
T UIRE RRE - WRERR -

4.3.2 In re Sullivan®

1. Z{H# : Vacated and remanded.

2. 2 RIEE

CAFC [?,:t ' = L1 PTO fHLNAJ 1 g o) Hipii‘[’ﬂf’f‘iﬁ[JHIﬁ%“ R E R
R FR G LR Ui G R D FRIRR N - SR i
F[‘/i:ﬁ}l Fq TR o T4 %> The Board of Patent Appeals (BPAI) ffixéi ¥ FLF,FM: SH
ﬁma i dil JF L %;F:[/vf:p feomif] i F,fPJJ/T fi ARV o [N CAFC Fi3 BPAI
%EJF” B LI ERVES & SR [P R AT o

PRI * R0 » Pt 9 RS R U s e )
Fab fragments <. IIJF'D%E?@:‘E@%?JQ I = TR Ef'Eij ] T HHELI ™| Fab
fragments . [ IF{ 15 iy 3k > Uv Fab fragmentantivenom [1{f it T f' FHRIAVAH N -

CAFC Fé’:t » S [ Fﬂﬁlgﬂé 3 Pz A A p = F{ MRl CEL A -l %[ GRSl
- FEf, de;zr;—@ﬂﬁ B A ,ﬂﬁs‘r;‘;rgugﬁ >, J]aj S2E o [RIF S T 2R
FVLRL AT A R T B R G

4.3.31n re Comiskey™

1. # ¢ Affirmed-in-part, vacated-in-part, and remanded.

2. =R

R B F;Li[l’l‘iﬁij » MR35 USC 101 Jlﬂj [y = ‘ﬁﬁ‘ (patentable subject
matter) o El I FEHL%&W—R : (1)%4 I?JQL—_P\[%T SRLEN R TR E R J’ﬂ”iﬂ
PR PSR 5 e 2R AR5 AT o SRR ﬁfﬂ el T [jflii *—F'Jﬂﬂﬂi
S ) R ELELST) A -

4.3.4 Verizon Services Corp. v. Vonage Holdings Corp.*

% In re Sullivan, 498 F.3d 1345, 1351, 84 U.S.P.Q.2d 1034, 1034 (Fed.Cir. Aug 29, 2007).

' In re Comiskey, 499 F.3d 1365, 1380, 84 U.S.P.Q.2d 1670, 1670 (Fed.Cir. Sep 20, 2007).

%2 Verizon Services Corp. v. Vonage Holdings Corp., 503 F.3d 1295, 1309+, 84 U.S.P.Q.2d 1609,
1609+ (Fed.Cir.(Va.) Sep 26, 2007).
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. ¢+ Affirmed in part, vacated in part, and remanded.

2. 2 RIEE

CAFC ]]EFHI_F:L—F YR ﬁﬂjiﬂji I B EARE  f ﬁ‘rﬂjj RERS T *PEEJ gﬂ%}g#
37 [[—f"TJlﬂJ (the '880 patent) » CAFC &l 'Jirﬁ%jf/\ lpjﬁbﬁi]iﬂjpp Pyl E J F ﬁgﬁljfzﬁ

= KSR F’?@?@?FIJ’FLEIU ‘J[l - l”jIFL[ﬂ Bl J}'H ;4[ ﬂ\ r’rﬁ/‘%“ —I‘Tﬂjﬁufﬂ ﬁg\r:",

ﬁ[ﬂ'ﬁléﬁ

T@’F[ Vonage #<#iy,1k Bi’ﬁﬁ ﬁﬁ%f@"%ﬁﬁ | BAAIERE A | %%76’*‘ E'Z'E}lfiiﬁ']ﬁfﬁ?
I SRR ) % O B2 BN M ﬁﬁﬁ%u# Bt |
TSM test » pjﬁﬁ%pui@ﬁﬁﬁhl’;m@ﬁ I IJKSsz(F’?7 o TR E|F] ggi G
AT N o CAFCR Ik EJ%%JF%J: IFEJ!*HEJ*[ HUe aﬁ[ﬁ'ﬁ'ﬁ% o

4.35Erico Intern. Corp. v. Vutec Corp.”

1. Z{H : Vacated.

2. 2 RIEE

g f[ Erico fi¢! '.F N 'F‘LKE"LFF@’LF, Doc A [5/9%1'994 EJI %HE{’U%?V‘EI 17 > ’Fﬁéiﬁ FI[I#< 5

o T E e o SRRIFIAUEUE Brico ORRTER I 4] i o (1 CAFC @by e R
TEL" ' EJ%\%EA;ITP | PL AR iF} IR > [ﬂ[#’ﬁi’ VTR AY R -

PIBERL » B IORET) bR RE R A S PTO J#—*J LY.

rﬂmfffr%w ORI IR R P Y RN BT )

IS F[@?‘?ﬁ ’ %”F"] OBO Betterman hook #[I the EIA standards ['] ~ Mr. Laughlm
F'Jﬂr— BT T,W%j\ Fi17¢ ;'“sv[ftg Jéf,@’r]ﬂ:rﬁjg

CAFC Gl » WRpl T EIRAVS R EMR oI MTRLE Y - = £ BT St -
el Jﬂ&?4ﬂl?§?t M ﬁ'ﬁﬁf 1 # 55 OBO Betterman hook #{! the EIA standards I

b?ﬁzr[ﬂ!éz Mr. Laughlin FIJE* *I/F]ﬂﬁ = %’A sf,_;f%—j\ THIEA 5 ﬁﬂlﬁr el i
R TR [ e IR R ﬁ P R e
Ry PRV I% [i=> CAFC 3@4 s fﬁﬁ%ﬁﬂﬁjﬁlgqr[ A

4.3.6 In re Reuning®

1. Z{H : Vacate-in-part and remand.

2. 2 RIEE
The Board {52 - vl RER TEIJJ IR A E Fﬁ%ﬁé"om fl Iﬁ%;ﬁﬁ%j‘é‘ﬁ 3~66 V1%

% Erico Intern. Corp. v. Vutec Corp., 516 F.3d 1350, 2008 WL 426505, 86 U.S.P.Q.2d 1030, ,
C.A.Fed. (Ohio), February 19, 2008.
" InreReuning, Slip Copy, 2008 WL 1836711, , C.A.Fed., April 25, 2008.
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B PR RIBE I © Reuning T E NP ff FIIERVGIET - The Board *f
FEF o BES \?JP::@E%}JF]H'J[E{HU%*W ’%%}EU%J{EI![‘ i ’F}HT LI E SR G A
[ BAFIER [ - ﬂﬁﬁljl‘?? - (EJ’ %UH'ﬁ% 8 )ﬁﬂ@‘;ﬁ ’ %@35 FITnes ot AP R BGEE
VEEN BAERTE Wlﬁﬁﬁiﬁgﬁi’?ﬁ% A2 o

CAFC DIl e * o 47 28 PTO IRzt v A i s Gis Vg phois
Ji IR M A syt S R H B
=% » 3 » Solicitor F,HI?#E CAFC iﬁa’?ﬁg\' r?}%}"*—’f? FERIR lﬁ?ﬁi the Board }
F’T:E“F:T::UJ‘F% 8 FUﬁzﬁﬁgﬁ i’ﬂﬂ%ﬁ@ FYELIF %’T’FZR?@? FFRVRUN - e CAFC <Y [rlii
Solicitor fIU% ¥ Fﬂ?’i £ the Board RLEIHI 57~ ;&%@Qagﬁmmgﬁ > BIYPRR A FI P FL
ﬁlj W’ﬁ‘ﬁ']ﬁﬁ?xﬂ Iﬁ%ﬁ( ’f\L_F\[ ’ﬁ%ﬁ%@ﬁﬁﬁiﬂee KSR Int'l, 127 S.Ct. at 1745-46 (obviousness
is a legal question based on underlying fact findings) FF[? CAFCRf # 33 = gt [R5k -

4.4 CAFC 4 F[H] KSR FTheh o BAH ) AU ]

4.4.1 Pfizer, Inc. v. Synthon Holdings BV®

1. 2]} : Reversed.

2. 2 RIEE

T 2007 F 3 F] 22 |1 3[R PfizeryInc-vir Apotex, Inc., 480 F.3d 1348 (C.A.Fed.
1120073 1125 4 A1 THBGE-2Fus bo - ST, Piizer AT
- )'ﬁ%’:ﬁ&?, ?ﬂ%’ﬁﬁfﬂ%‘?i  SOPRRR TR TR F R 4 ) o SR £
Eﬁ%ﬁ ; EJH’FLFA[ET}ET? l”:fi*‘j?’z’?[ ’ Tﬁz{jjﬁ’ﬁ[’rﬁ%ﬂ*fﬂ 1~3 ¥ BT ¥ o [H=> CAFC 53 v
Pk il '303 patent ﬁ%d*fg[ 1~3 M IR ISPUAH -

4.4.2 Frazier v. Layne Christensen Co.%*

. HE - Affirmed.

2. =i

OB TE N G EUOMOL)R T 41 R A7« Ry A 235 TRy Frazier G425
FEFIHIHGHL LR - CAFC fi i b p 2 -

I 2 BRERS IMOL RUSJIRLAS » PR 31 ) 0 ¢
ERAEL 1 B B SR TR g R T T LD BLAT - L CAFC 2 1 [IRVRUE FY e

% Pfizer, Inc. v. Synthon Holdings BV, 227 Fed.Appx. 903, 2007 WL 1800165, , C.A.Fed., June 05,
2007.

% Frazier v. Layne Christensen Co., 239 Fed.Appx. 604, 2007 WL 1875909, , C.A.Fed. (Wis.), June
29, 2007.
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PRSI SIS T A 0T » CARC RIS s
L CAFC AL H &V g o G0 gl S Lalighs st SRSl ) s
PLFIZA 1“‘5[555{#] {J= 12| Dr. Williams [~ ?Fﬁ F45 Gipson patent :E”E:L:—U%ﬂ* F13~7 EJ
RN BAAE: ©
5 FLF'Iyﬂ]'i%{g;gEmEl |44 F“ ER Bk L [[:,JF' Ve (reversible
error)  CAFC I?dtu, e 7l 2] novel FI novelty pu=hisl» pLEG AR LT [+ J‘H 1!
uﬁﬁéﬁb‘ﬁgﬁ% =SB KRB B IE’FLF[F[ F%Ri*’jﬁi’e[ﬁj“ :ﬂm PR 2R BAA
T RL B SRR R HURL - f‘jﬁﬁjﬁﬁ%%ﬁ [iﬁ’lflfjtﬁ&(areas of novelty) > | f\_ﬁlﬁﬁ[riﬂﬁ
e A1 TSP ) - BRI © ST R R RS 20 2
"novel" » [ URLEI e RSE > B qu_;'{ﬁ T %%IE RE A CAFCFH Ka el U b
e *ﬁ’?fﬂ R
L f{ */F%t  PIBESHESPEER 1 Dr. Driscoll Twﬂap ﬁmrl‘ztﬁfjagf [E%ff?a? £
i %] Dr. Driscoll fURHH > [19Re7 ‘&L[&—FJ@J’*UP“ 1] BLAHIf 2 F5EY IMOL [ -
&% o FLF{F&:EZ%I}%%u{%#IﬁI Eﬁﬁﬁ‘ﬁ Pt o I:Uf/['l? Bl
SR A - e o

4.4.3 Ormco Corp. v. Align Technology; Inc:”

1. 2] © Affirmed in part, reversed in part, and remanded.

2. 2 RIEE

CAFC (ﬁJ?Ef’UFLf[ Ormco [UE1E @{fF[F JEJLFIJ’L[JﬁJ’ELE‘[J V"~ (the law of the case
doctrine) > 7 [+ Ormco IEIfJ?%iEJ[ﬂﬁ‘U YR ??E‘J??%J » = CAFC ’|j°f£]?i 3 By T
(EDFV AR ERN > 2] '548 patent | IJ%? FI 1~3 % 11~13 PR pASI 5 o

4.4.4 Daiichi Sankyo Co., Ltd. v. Apotex, Inc.®

1. 2]} : Reversed.

2. 2 RIEE
Pk B;Iafr,?; ,tr@rglf[ Daiichi fi9'741 EJJ 2 BRI IS 2 3 B » P = T Apotex
s o

%&F?fﬁﬁjﬁ:f/@iﬁdh R L BRI I E T O B - B t@:gﬂ*[
I~ HERE A AUFRLET RSP 1R RIS RORER [ Eﬁ e S
SRR PR SO < B IR S S PRIV R ST~ [R5

7 Ormco Corp. v. Align Technology, Inc., 498 F.3d 1307, 2007 WL 2404723, 84 U.S.P.Q.2d 1146, ,
C.A.Fed. (Cal.), August 24, 2007.

% Daiichi Sankyo Co., Ltd. v. Apotex, Inc., 501 F.3d 1254, 2007 WL 2615498, 84 U.S.P.Q.2d 1285, ,
C.A.Fed. (N.J.), September 12, 2007.

34



T ’E‘?ﬂf'ﬁ\“ﬁ'i”ﬁ?ﬁ'@gj% © T CAFC Gt » T IIRAHREVAIGIH - PUE = W3
B CAFC E ) » (RS R LT T IRL - PRSI IR ] 2 e
M EI?J@?%%}T\‘[\L‘E{’ o

TR ”ﬂﬁﬁﬂu;ﬁ iﬁ“f{’ﬁﬂ*'ﬁﬁp@ﬁ”ﬂi 2 RSB | pOE
AT o SR SRR = S BRI PRl = = ﬂ‘*UéEF‘E )Lt ol e S I'JHI'FEJ”“E?WE@
SR U’IEJ:%U@E ] R g AT s o [l Bk (AR L P -

(LY g & 4 RYE o REERT. > CAFC 3 2 JFS 47741 ;ﬁ%”i%gﬁ 2
Q{[F'J%}k’gﬂg o P Bkt A RHEYESHEL » Bl W% Ganz reference U5 PJF @F:)f,gf
FIIERZ FIN] BAA » B - % %] Ganz reference - |%F”ﬁﬁﬁ plr‘gr,sy/@[ghﬁﬂht__
%Ej‘fﬂﬁ“ e S Ay in_“gﬁj bASIR o
445 In reNuijten®
1. 2 ¢ Affirmed.

2. 2 RIEE
e fre v B o Ef Fli= BEE 1 fi S i S Y Y A #RE (Process, Machine,

Manufacture, Composition of Matter) © "zl ] signal T fLp’{ JJ?[J]fEﬁJ = *FE' (patentable

subject matter) °

4.5 CAFC % 3[%| KSR 3 [ipsd " ZEM BA5T1 | 2P 3]
4.5.1 Hildebrand v. Seck Mfg. Co. Inc.'®
1. 2 Affirmed.

2. 2 RIEE

CAFC F:%F" ’ ?lf[ Hildebrand fV'981 patent ™12 ¢ #L'836 patent Hiii - %]
(antlclpated)o;fﬁ’\ﬂép E;,J,i[l’[‘gt’ﬁéf | Steck j“?%fs‘ﬁ% WEAE R T;&Eﬁﬁf JJpvEE#E(clear and
convincing evidence) > 7"‘%@”%%%%’@"981pa‘cent LB BLHIVERE o

4.5.2 Motionless K eyboard Co. v. Microsoft Corp.*®

% In re Nuijten, 500 F.3d 1346, 2007 WL 2728397, 84 U.S.P.Q.2d 1495, , C.A.Fed., September 20,
2007.

10 Hildebrand v. Steck Mfg. Co. Inc., 232 Fed.Appx. 985, 2007 WL 1454261, , C.A.Fed. (Colo.), May
17,2007.

1% Motionless Keyboard Co. v. Microsoft Corp., 486 F.3d 1376, 2007 WL 1531401, 82 U.S.P.Q.2d
1801, , C.A.Fed. (Or.), May 29, 2007.
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1. {1 @ Affirmed in part, reversed in part, and remanded.

2. = RIH

14%[55"6]?“ £b > Mr. Gambaro “[1“+7§F§5322 patent JLEFT[N] pbAIfY > [AEL ’LH terminal
disclaimer 51 {11 i 322 patent L'477 patent [ {1 - B[k R HESHHII AL G322
patent F[ﬂg 11477 patent [/ &7h| 4 %]1 = K] CAFC FQJE [ &L terminal disclaimer » ™
PSR EL e O SEPLRLE) BLAI0 « CAFC i 2o a2 B9po 21k » 322 patent
2 R BA I 3

4.5.3 Forest Laboratories, Inc. v. lvax Pharmaceuticals, I nc.X%?

LT
;fEMMmﬂ%%ﬁGWF@ﬁﬁﬁﬁ*%%@%%%W%@P | S #
FEP o Tl TR oyt H[%ﬂ;ﬂ |- HIEALTHJ%EF“FP” ﬁﬁﬁﬁﬁ( ) PR
FLE Jisr]aj[ﬂ 73 E"Fﬁfﬁi (Elae e o2 i A = hﬁg{@ﬁ&)ﬁg °
iﬁ[’[ﬁ{iﬁ’ﬂ]’[ﬁ'?ﬁr\%ﬂ?[ U5 PP RE ) PO T oy o i o | AV LL » 'ilﬁﬁp
r?]‘ﬁa’ﬁ%ﬁ'] FJ:;FI"I‘Z&E‘U;[H%'?[H[ DR J?Efﬂﬁﬁ ?ikf‘i‘ﬁﬂﬁffj\;ﬁf\%aﬁ | BAAITERVET S EVAETH
KSR v. Teleflex Z{[ -

2. HHL t Affirmed.

3. 2 RpIE

TR B LA :r_F[J}*;zraﬂie%zsz%(Smnh)ﬁ%gBﬁ?’ LFE T %a;klﬁgfym@i
~ e B 57 % B I E R I . (O - 12 T R
B IS BRBRG Pop Rt o o Ry 7 PRI o (0 (2 T B I
Ao

—

'—Jflﬁ %F" HEBRRUR RLF ) S FE%E‘rﬁmilﬁtﬂlKSR FpY e KSRV 5 4
- FE ?ﬁﬁi;{—g#ﬁdﬁ F' . E”QM il Eﬂé'ﬂpﬁi’h@rﬁ%ﬁ BL I BT~ ﬁﬁ'ﬁﬂﬂ“@l
P T PRYEITE ) o B R Smith 05 B8 g B E - TR  pomyal e
f1 *@fﬁ«éwﬂ' SRYf) > KSR FUAIRARYE » FRdfolfio ] b URL- R pAAIpR = > b
gzgi(—gﬁ[tﬁs, I — el s A )*‘JH‘: Ju é%?ﬂﬂ[ﬁ%gl“ LHT?J'ET ﬂE[P PL Ao A 1
F/TF[J@‘« SR = LERACHI IS ﬁ4mﬁ§aﬁ] FIF~ 1 g:]@;[j N s
TR « [0 CAFC S b e 2T Ewﬂ J*m

5 P9t PUIRRIRE LML E 1 R R Y S U VRS RRPTRE 0712

[RLEEN LIy © (1) 7 58 ] ’E‘ EJJ‘: ‘2’[77@ - RN~ F?&MF}J:‘ 3 IDF\[
% R AR gﬁﬁpﬁsﬁﬁ"ﬂhﬁ BT RO (B Q) reﬁ;@j safer

12 Forest Laboratories, Inc. v. Ivax Pharmaceuticals, Inc., 501 F.3d 1263, 2007 WL 2482122, 84
U.S.P.Q.2d 1099, , C.A.Fed. (Del.), September 05, 2007.
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4.6 CAFC # 9[B] KSR R %% "5z &[p! ; HHPYE ]

4.6.1 Haberman v. Gerber Products Co.'®

1. 2] © Affirmed in part, reversed in part, vacated in part, and remanded.

2. 2 RIEE
CAFC Fé:j,tu, e o 24k > 4] [%Fuﬁﬂfﬁﬁﬂ BT TSR 457 patent [REL Y RLH T
(anticipated)[’i| 5 ¥ > iﬁﬁ Y o “5 ’F&F Gerber ™28 |1 RLSWpVEEHESR Il G
[%F[Jlﬁfﬁéﬁ BB R T 3355 Brown valve — < I FsfT oo [ o NP> CAFC iz
#‘j{i;*gr»?[‘ptngugfﬂj FEH pﬁ;[ﬂlmfgﬁ?ﬁuy\tljsg_;ﬂgjﬂjimt ﬁg,;po

4.6.2 Translogic Technology, Inc. v. Hitachi;L td.**

1. Z{H : Vacated and remanded.

2. 2 RIEE

CAFC b > i AR > “IAEf#ER5 " USPTO (93 > 666 patent
IRECTi %ﬂ* “FURLE BA3IAY © In re Translogic Tech., Inc., 504 F.3d 1249 (Fed.Cir.2007). X
S - CAFC i s Bl o 2 ST 1 5 -

4.6.3 Finisar Corp. v. DirecTV Group, Inc.'®

1. 2] © Affirmed in part, reversed in part, and remanded.

2. 2 RIEE

Pyl ERe J@fl DirecTV F??ELI‘EJ%%E?‘ e pAIE R E E(IMOL) VAR - FEh
Fkl Videotex Architecture ¥ %‘TTQ 16 » fﬁl%[i?éflflljgifﬁ?[ ﬁ{'ﬁ [[¥ CAFC Frggd o %
P 17, 22,24, 26 FIIPRFE FIRR 16 1o 2 o 30 9 44 b - BT 16 A1

FORTDIFOI - CAFC REREYIE T F* (st 17, 22, 24, 26, 39, 44 SRR BestailE

19 Haberman v. Gerber Products Co., 236 Fed.Appx. 592, 2007 WL 1577970, , C.A.Fed. (Wis.), May
29, 2007.

104 Translogic Technology, Inc. v. Hitachi, Ltd., 250 Fed.Appx. 988, 2007 WL 2973955, , C.A.Fed.
(Or.), October 12, 2007.

195 Finisar Corp. v. DirecTV Group, Inc., 2008 WL 1757675, 523 F.3d 1323, C.A.Fed. (Tex.), April 18,
2008.
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1y#RF} Videotex Architecture o PR > CAFC 5 o BI[EY 2RI SRR I -

4.7 By HERED B KSR T EG B BAET ) AR

4.7.1 Eaton Corp. v. ZF Meritor LLC'®

L 2k
Defendants' motion for summary judgment of invalidity of U.S. Patent 5,624,350 is
GRANTED.

2. IR

JF;;{;F—[F—%@@ , JF*LLF[ Em'350 EJ; f”j/%vjifgl 2,3 6i¢lp E,,J,;p 1 P, dRL Cote =2~ | 'H
— Tateno, Nakadani and/or Watanabe i Jw’”F‘ * FS‘EFJE T@F B Jﬂ*%‘\ Dr. Davis ' f[#
AP £ S SR - B l—ﬁgﬁu%j\ SFIEI 00 R R lﬁﬂ*%ﬂ* “Fr A
FE| F{. Edj‘ ) iﬁ/‘ qj&? HE A A P i H;pgu o ﬁj =" Dr. Davis “Jﬁﬁ;’%m ) 'F' -
Fmv’{[ﬁf&‘ ! FMFH: B, |‘55LF J}‘ﬂ?rwﬂ J,{E'F"[

F P AR - S 2 f_lﬂ%‘ﬁ’%‘ Dr.. Caulfield [ J%~ SK&j1) Dr. Caulfield

J%Wrﬁ“ﬂﬁiﬁ”é%wmﬂ%ﬁﬁﬁﬁ%ﬂUﬁ%mﬁFlp%ﬁﬁﬁ%%
PRpUEE -

PRIPERIRRU o B R VR SRR RS 0 9 R 1350 JPILY o
2,3,6 Z8%

4.7.2 Semiconductor Energy Laboratory Co. Ltd. v. Chi Me Optoelectronics
Corp.?"

L ik
CMO's motion for summary judgment of invalidity of the 258 patent is DENIED as to
anticipation and GRANTED as to obviousness.

2. 2 RIE

L F{ ik SN F;L?’F;’Zt ’F’lf, SEL [19'258 EJJ FILRLEEN] B - ﬂ, SRR i
o SRR R A o U I B ML R
J%!Jéijf ﬂ —;\ lJ?LTA [[_{ngl!‘ 2 VAN %Eﬁi‘ilﬁ}ﬁﬁ 3—1@ FIJ_JFJE"TFIJ [JE:E[: Bgﬁj}{kﬁmﬁlq%%ﬁ#[
’ﬁg‘nzﬁ“ A 007 5 S Ak e e Egjﬁ_ﬁ , ;JPH/\Syﬂfjﬁj/_ ﬂg??ﬁ[ﬁ% - ﬁ'JF;ufé

1% Eaton Corp. v. ZF Meritor LLC, 504 F.Supp.2d 217, 2007 WL 1577838, , E.D.Mich., May 31,
2007.

197" Semiconductor Energy Laboratory Co. Ltd. v. Chi Mei Optoelectronics Corp., --- F.Supp.2d ----,
2007 WL 1793770, , N.D.Cal., June 19, 2007.
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;DF' J@@i*@ A s i & FE“WV\E SRR o FU) SEL RIEL R M BHR )
R [T BLR R 2 o
i SEL 7t B P SON L I'**‘EFHEJ’%L\‘?LE - PR £ ﬁ‘]i“?‘f%‘ifl@%lﬁ LR
2R UETIREES rjﬁv;tﬂm PRSI RLE I Eiﬂjj\ﬁkgl TR
|J7ﬁ|¢EJbI'1J 'F}?}\ Lf'ﬂFFEu EF iﬁb&“"}[ ) B 2 [ﬂﬂjx:&—«iﬂg% idi
?Fb '*EJ frel u;ﬁ%ﬁﬁi
H o SEL B SV Y0 B WAL O S RO N+
I > ST Eli" r.JWE‘[J?EJ.@EZ F%tiﬁ_rrj}atr%% ﬂ’ﬂJF It J%rﬂﬁﬁﬂ-{kﬁ L
Fﬁglﬁgﬂ%ﬁ i R Ej%tfrj’ﬂﬂij‘ﬁiijﬂ?}% E| ISR o ) STAHEPTE
2V RSB  2Y RR S Ugﬂfﬁ A
ﬂi%’FﬁE*}"?pr &l o
FT A 3 FS‘E?JFZF Ji

SRR P R SEL SR T
RESSINES =2 r[J_,\FTgJE"ﬂ R (BN BAAIENS

HIPV AR AR - o
4.7.3 Single Chip Systems Corp. v. | ntermec | P Corp.'®

L Hi

(Competitors) Plaintiff's motion is granted'in part and ;denied in part.

2. 2 RIEf
m%%{%ﬁﬂ@ ST ww&wﬁwa@ ﬁ%?ﬁ I (5
FUR T pVEEL (clear and convincing evidence) i 7 F' Jﬁrﬂﬁiﬁg%‘} FIEEN | bh
i @I@ﬁﬁé)ﬂiW@%TE%ﬁﬂﬂﬁWEW fwww*”%WﬁwWWH
ot Tp%ﬁri#ﬁﬁwﬁw R TR 0] B R AT R
ﬁ%%p SEE) BLAER 1 i i e [Jﬁﬁw CRIRE B RE qiéflf{%ﬁ; ™t e
(1 F:LT@F 157 KSR ;;tp uzﬁ%ﬁ F“[?ffu KSR %= 9=~ [ 9= = kpo3k
T e LB KSR S fotof B o R BSOS AT it 0 21 53 Pk -
1 e i F‘ TransCore fIUFELF » JREFRM | KSR R Aol d= =" a3k
Q) R R 250 B BB PTLE A A - JTPJWHWﬁH'@f
R J’*U RHSSR 5] 807 patent R 7 f APV E > 2 EE BT E L
FIRIFEIR » F RS (R0 ) ) o SR P REGEH - B R 807 patent T RIAT
FAHEJJ; || > POEL = e ngﬁ_ijpjm % ]g:ElFug’h TR BREGT) -
(3) Graham and KSR Factors : (%" Graham factors [/ 9t » KSR R H 188 [ 281y
Rish o AR E ST W ERIIVANRT o B jRRC - AREPIRRL VR o PR

1% Single Chip Systems Corp. v. Intermec IP Corp., 495 F.Supp.2d 1066, 2007 WL 1970877, ,
S.D.Cal., June 29, 2007.
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’T%'lq?ﬂ“’ U1t ]r,ﬁwg =" Bl JIpVREBE (clear and convincing evidence) EadEl

ﬁ%$aﬂ¢ HWW°%%*?£"ﬁ%%W%W Chbad g (0 S
’”F\ Henoch #{I Sterzer %% ¥ A1 > 71 Koelle ¥ il J:,;FIH I“JJF‘JRLFJE AN RN
FLres Py - W S (s in E‘f%HIJ%%FA@j [ Pl o ARl
- PR PR RIE Sy i e - L -

4) 7 “?Fr;u [~ Graham factors > ("L %7 KSR Z'f[ 1A PH v 3 - F’Bﬁl‘iifrﬁ‘irﬁu
AT A AR S R S S e R
E“ﬁ{llgf)ﬁirﬁgl@r’?ﬁr' IF'FIJF% [ o Koelle '88 reference fil fiHR i r%ml‘ﬁ YR e A ",y\ﬁﬂ‘““

YRRTILE T[Ji%lfff i faT SR s o 3%&55‘5?’# JFP SIRE AL clear and
convincing ev1dence VERET Eﬁ = ST [‘{%‘]* giﬂglp PO o

(5) 37 L HqﬁaéﬂﬁwwmiwaWf%ﬁﬁ’w@ﬂﬁ%ﬂ
GUEYNEI Fw‘—[ﬂf’ﬁ TRLE HEAY 3*[‘5‘@” DB UE Y puRy T S LN HER S R
[P RIS R H%Dlitii o ﬁ‘?ﬂi‘ﬁ?ﬁn‘ & ’@r (fVZ 9=

4.7.4 McNeil-PPC, Inc. v. Perrigo Co.'®

L ik
Judgment for manufacturer. The'340 patent.is«invalid under 35 U.S.C. § 103.

2. = R

1EJ! Al ]?“f" » EH]FE PR (Wi eERd famotidine [N ET 5 SR (antacids)
e th 3 ﬂ}{’%’ famotidine’granules I} 2L F— & T S pV et RN famotidine
2o ST - DR ERSH 4 0 4 W E VR Bt b ﬁﬁmqum@k
”FF”%F =" 91" KSR ~ ;;tFIJ EFF the combination of familiar elements according to
known methods is likely to be obv10us when it does no more than yield predictable results °

EJ!%H "Féut VEIpEE PR T iAo AR famotidine ?LEP‘]EIJF%
JE o (EURLEE Wﬁ’%t jJ’ RUFIBERLEE O bAoA PR SR HETe '“Uéjw A i famotidine i?‘l%i
ﬁ{@mj%%ég ) Tm HI\J%F@T&;)%:K% L £F s m;fgfﬁ'l [k o

bt ?ﬂ?‘hﬁi@ﬁﬂi "F”’?‘MJT ELI) l?fgﬂl*ﬂﬂl S PR Eﬁﬁ@ ML ERE
R 2 AT ST ﬁlﬁpi RS 'Jﬁjc&xg_lfh o

4.7.5 Friskit, Inc. v. RealNetworks, Inc.**°

L Hie

Defendants' motion for summary judgment of invalidity under 35 U.S.C. § 103 is

19 McNeil-PPC, Inc. v. Perrigo Co., 516 F.Supp.2d 238, 2007 WL 1933931, , SD.N.Y., July 03,
2007.
"% Friskit, Inc. v. RealNetworks, Inc., 499 F.Supp.2d 1145, 2007 WL 2156239, , N.D.Cal., July 26,
2007.
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granted and the action is dismissed.

2. 2 RIEE

A. The Prior Art @ 3# FS‘E’F%E » 7+ Friskit's patents [ I[IUFTE ﬁ = TR E‘J?ﬁ?‘,' s
SRR ISR » 5 S e o

B. The Level of Ordinary Skill in the Pertinent Art : ;\F%Bﬁéé Hik 0 ML A SR E
STHIY I—*Jl; f A (SRR -

C. Differences Between the Prior Art and the Claims at Issue : Friskit's patents & q%ﬂq‘ i
TR RO BRRFRSIFE R AR [ Fag e IR (Vi T i AL
;isﬁ RN ﬁifg[t MAEIEEREL [ N i E ] o Friskit guf fr L R RS R L i S
?5J’EH$ﬁiLﬁZ'[T [fil gy e 7 Wﬁ?f » Friskit fA5733 *”7,f_¥ﬁ¥ﬁﬁ9i_7 i SERAY
SV~ G RS2 AR - B - S
FV%%PF[ » Bl %t‘j* FUEL*@F pAHIHY (KSR ! a finite number of "identified, predictable
solutions") ° f i ZI%EE‘EJB\Lﬁ:U TNSE lﬁlﬁﬁﬁﬁﬁﬂ*?ﬂ—%ﬁ pLA1 o Friskit [1V 55 FE [ }-{’f“'
AR (55 ﬂ&s@i%WWu’fﬁ?ﬁ@@ R Y S
RO -

D. Secondary Considerations : #[S‘EF R - TR PR ?"ﬁﬁm’;‘ IR
F—%]%fa“?\ S Bh [V E M ﬁ[&{*ﬁﬁ‘“gﬁ% Jyf 585 (clear and convincing eV1dence)

4.7.6 Andersen Corp. v. PellaCorp.t*

L Hi

Patent was invalid as obvious. Motion granted.

2. 2 EI% I
F[F@dt' S Y TWP screen #5783 RUE 612 fFIFIEVE - [ghf-fi - v
VIRUF 5 TWP screen (I = IAIST > 7 SL P HIR ST flnf 0 — A Hop » s,
iﬂélp LAY e EHTH ﬂl FIFCE & 5 ik = Zf17 AL TWP material 1< # [V : reflectance value,
bonding, and placement in a window frame o F1 |3 [ # i a:ﬁﬁ"? E"ﬁigﬁ J/Ei FRApY
gﬂ@a — R U S E-| phHI {15 | TWP material ~ V& "D~ 5 R ~ Fﬁ% & HrT [fi,[
R ‘? *A‘“i TEHRLYIF= -
‘ﬂﬁﬂﬁﬁﬁ%ﬁﬁ%ﬁiﬁﬁ%u LI TWP ST St «
ot AL IF,S R =1 T?at ﬁ p BTl o F‘LF' Andersen F%E» » TWP puﬂj E ARG
P T UL 52 < DS - SR LA -
AL Iyiate St N ok Mk b N 42 F‘ﬂﬁﬁ' SRR
HRCTWP iy WIﬁ fﬁ 7 (R A P Ei‘?ﬁ’?ﬂ FIHITFYR R | Dol il
Hﬂ“?}r Ef\_[ﬂ Fﬁff’:"“jﬁq'ﬁri~ FEi E'ﬁ ﬂi‘m[ﬂ:ﬂ J;[ﬁ Bl | iSLpE EJ*”-.L—i—A (i [ £ [ S

" Andersen Corp. v. Pella Corp., 500 F.Supp.2d 1192, 2007 WL 2372396, , D.Minn., July 31, 2007.
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4.7.7 Asyst Technologies, Inc. v. Empak, Inc.**?

1. 37§
ki

imﬁ‘ﬁ? Hesser patent #1747 Eﬁ F[] '421 patent = folfiVzE B 74T > Hesser ffi [k
Pibus) SR 11 FISER + FRERI A L 421 patent £
FLEIH] %7 35 (multiplexer) ©

2. #Hk

Granting defendants' motion for judgment as a matter of law.

3. 2 RpIE

FL’F@:Hy AN )2 %’TLJL[% 1. HesserftmfE ﬁ'%% AR 2. HesserfL
1471 5 PFE | PR T [l 3. 5 r?:n‘_[ﬂjaft H' q,jfaj“421 patentfl J%i\ [ﬁJE%;lp
PLHIFVEESL -

= SRR P ER  BEIR421 patent £FFIER ¥ T' JFF#[”[ ELERY 0 (HE F%ﬁ*fflj
T SRR © 3 F%F‘EJ’FF’%?B?E%\F‘F”[% B FE%EF'F PR L R e T ™ o A
P%%Zq—% » Y[ L Hesser patent ] 7t iﬁfﬁ“i‘ PP ERTRIE 1 (BRI EH F% %_H FALT Lﬁ%]ﬁg o
KSR — F 52 AR LB B B P s # o (] Tﬁlirigf Ffletn Uﬁ\ YH fﬁ"&‘
F”ﬁﬁ?ﬁF |7h71<g;§% i Hesser patent ¢ i Fsfiumafalp 1o Sg;;tg\ligm [P :Lt_r”gjb

T PR R e B iiﬁﬁgﬁéwt, . ﬂj:%@;ajt?ﬁzfﬂenopnk IJT.J%F PJIeL
f[’fl’?i_ » [ Hesser 5k » d¥ny {1 7| 27 G40 Z Bkl F[fc_lﬁl“ “[ipﬂ RELE
[ = kL AR - ARSI R o FHERE - R 2D f% F[i URLE 5
o 2t e 2 AR o REE O D Alpert BERYEE » HUER®) “ it P %
T ARV R R B Asyst @F' [T 7 RLED I RLR A R TR - ALF
GRS ITR "’IEH'L*EJW?? IF=9t ?lffiﬁiﬁ?‘*ﬁlﬁlﬁ' [2Z &P W;LLij“iﬁ’wH[ i
LINEE ﬂgﬁ LLI',;LFVF[:ISQ iﬂgﬁqgﬂ_ﬂﬁfmﬂ F[ﬁFF[J]E{FI | NgE FF%IH’FW;%}Q_{/DIFEJ
Z ] AT o PP iﬁfg[“;gj ZEE LAY 7 SBE N BT

SN QJ'{P@% E’bﬁiﬂjﬁ NS S BT §J£[ﬂ?ﬁ E’T@‘“ 05 [%‘“ﬁ 3=
}%LF' o Y“J}Hﬁ FLI5 51 58 PH [ End « Ly [Ely%/ﬁ'jﬂli ?Q’éﬁi%wﬁi RS T
RLPEL STS Firik & (75 Hesser flIFm2 F| EILJ) ]@i}[l MRS S a J’ﬁ M SR

12 Asyst Technologies, Inc. v. Empak, Inc., Slip Copy, 2007 WL 2255220, , N.D.Cal., August 03,
2007.

42



OIS S IS AP - S B R DRI b
R RS RN TR -

4.7.8 Craig v. Foldfast, Inc.'*®

L i

Granting defendants' motion for summary judgement on invalidity.

2. 2 RIEf
- SR VAR 2L Siegler Patent M Nederveld Patent {1 £l frﬁ'r—ﬁ%;l/ i
e RL{E VTR - U1 = Schremp Patentiﬁ‘rﬁ% VAR S IE'[?” % Siegler Patent
% Nederveld Patent .Y 4 37 [ [P A PP PO RO B (2D 2
o B R RPIRLES o T T FI AR BB - IR sy
?334 gl ,?ﬁié‘*%ﬂ R (ELRL Nederveld Patent [0 ([1— {HF I[IOMERLES 5 % % — [
i ? L @1{ > DRLRTHN T ?J f o PIFE B%I?‘ft" J Bﬁfi'rﬁlf | —I’?jé‘\r%ﬁl@ Schremp Patent
g '71‘ » Nederveld Patent + ﬂﬁl%gj ES (T
AR A B FJJ’ FIIRRIFY® fF » {135 ¥ Schremp Patent
P o R SRS PO DR | - P RATAY M - LR T g LA TR - g
Nederveld Patent Flr=se JF rTﬁ?lL
1 ng{l?dft FJL“[#L“I':I %QFIF Sl ﬁ FEE ﬁw[,@]ﬂﬁ;a% |
A - P T SR WJ ERFIARIE I -
[ f Fl Rkl » 5T E \%flﬁiﬁ?fﬂ 1923 F I'| §sfi¥"Schremp Patent > [HLPJ‘F}LF SIS
HHfF o 2 e |E&Tﬁfﬂ vE 7 T ;,,L;D&Errﬁ[%%ggﬂ i
?ﬂ%r?:w B SR L SRR R J:ﬂj P AR IR ﬁgﬁﬂ:%u Fo

4.7.9 Advanceme Inc. v. RapidPay, LLC'*

L ik
'281 patent is INVALID as anticipated and obvious.

2. 2 RIEEf
BB 28 1 A [V R B4 SIS B 55 ) A * Johnson
P URLEG s T R - SR [ B 1#* Bk SPaR RS T o B
PSTIUAE > il :g J;%[J ]1 ﬁ,J,;p o P'*‘Efr Jﬂ&?ﬁ'mﬁﬁu M puE ‘“F—J[ﬁ = ﬂ“}fﬁ“ ==
P e et 53 = AR L R AT H’TF”??WU i

'3 Craig v. Foldfast, Inc., 504 F.Supp.2d 1313, 2007 WL 2316585, 85 U.S.P.Q.2d 1470, 20 Fla. L.
Weekly Fed. C 1036, , S.D.Fla., August 09, 2007.

114 Advanceme Inc. v. RapidPay, LLC, 509 F.Supp.2d 593, 2007 WL 2350644, , E.D.Tex., August 14,
2007.
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281 ¢ Ju‘ﬂ ﬁ pLECERIT F ﬂ'“'ﬂlﬁlﬂjii“?F AR SRR B .
4.7.10 PBI Performance Products, Inc. v. NorFab Corp.'*®

L 2k
Defendant's motion for summary judgment is GRANTED.

2. 2 RIEf
’F‘JZF ; NorFab = FM R f  PBIY 096 patent fLEF[N | pL A4 T HkL!1 Shaffer '787 patent
ﬁ‘} Shaffer '763 patent #, 1/ oFﬁzF “J]?: o 5 F"Iﬂ‘ i J}‘iraﬂlul{m (FRYEIES =135 Shaffer
patents | 1[I s o ]E’F{“Fé“t [XE% Shaffer patents ™12 & [ RENIHIR F1f0 A,
o= I et o B S e (R ?ﬂ%rrﬁ;‘ SUIVAC R P aal WIF*JFLF[]?JRF TJfltﬁfl
- Jﬂg?jl;p}—ﬁgg s ’glﬁ\aﬁ F’*,ffglg[gt 3, [ FY %l Shaffer patents o 1 [k & 553 lF{,_‘ %P 3
7] Inre Wood, 599 F.2d 1032, 1036 (C.C.P.A. 1979V ffi ] CAFC fu~ FFE 2%
Z’AE'?!% » 4[] : First, we decide if the reference is within the field of the inventor's endeavor. If it is
not, we proceed to determine whether the reference is reasonably pertinent to the particular
problem with which the inventor was involved: % 2|8 1+ B?Er,g'i £ Shaffer patents 7! '096
patent ALY O 5T GG T - SRR
3i[5§'a|wt' » 7t '096 patent Hlﬁ’?yééuﬁuﬁ SELHi R el 07 096 patent [ VL 5 (&)
][—'%‘j* “FIfF* 1) ¥ Shaffer patents F['F/ftﬁ AR S S £ o Y KSR —~ U
F“"’?x_ PORLRE T P 5 R Ry g A S Bpont (R BUATIRY = AR
FHE' ) I?)Zqﬁfﬁfa = Jﬂ&?”ﬁl}‘ﬁ‘i’*h k—{ KA}H Shaffer patents = |%[| '096 patent Fi ”E%Elﬁiﬁfj
Fersf1 o AT RLEEN) ph o
'L F,F%TE" »'096 patent [l ~ 12 E J%E 1. H i Shaffer patents U570 » [[NE[ ¢ F[
lFF’TjEF;" B o 3 B?EFH ¥ EJ PLEWRVEIES . 5 “”F"ff F'Jﬁrfo Shaffer patents 2 qw;f HERF096
patent [f ﬂaﬂlfﬁ fE > [1'096 patent FEFF] * [ URLiEA ”itf ijirm [Fpv RN B o

1+ [K%“Jéwtn ) Fsy/gg FE| Fa[mucl%’ f«Lﬁ phid— Jﬂggﬁmﬁzﬁn MR e I KSR R

TwiﬁﬁHwWﬁWFﬂw%”J“°
4.7.11 TradeCard, Inc. v. S1 Corp.**®

L Hie

Plaintiff's motions for a new trial and for judgment as a matter of law are denied.

2. 2 RIE

15 PBI Performance Products, Inc. v. NorFab Corp., 514 F.Supp.2d 732, 2007 WL 2464507, , E.D.Pa.,
August 29, 2007.

¢ TradeCard, Inc. v. S1 Corp., 509 F.Supp.2d 304, 2007 WL 2545036, , S.D.N.Y., September 06,
2007.
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PP fﬁﬁ‘ﬁ%ﬂﬁé’ U Jﬂjﬂ?%k (clear and convincing evidence) » FE#FERI] TEf Fl F o

a) The Instructions * 3% [ FE‘-|/\7 FJFF,AQQ Ed IJ}"n FL > the Tozzoli patent fL{HEE ¥ [
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b) The Sufficiency of the Evidence : rFILf (151 8H (corroboration)fyk G {54 55 H IH e
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HEREI[H] KSR AR I?i?f’a“&lplj E/Lfﬂ[lﬁj Rl RGPV S.(What matters is the
objective reach of the claim) o F]'|'588 patent [I¥ Claims 1, 4, 8 = 3% o

4.7.12 Sud-Chemie, I nc. v. Multisorb Technologies, I nc.**’

L Hi

The '942 patent is invalid and this action must-be dismissed.

2. =R

b B%F“ Fﬁgli@‘a - 1&?”9{[}‘&%‘& M ORTRE J%E[Ij EF/}H Komatsu patent Fr55aEt
[958 50 S S HERTR] - dessicant FRIIRGE (5 < s B L7 (it b - fepiriest o
[ fop oY 7] > SRRt ﬁ&i N TR P IIRVER N o TR
nF{’FlF[Sud -Chemie | FT;JJF"Komatsu E| FIFE A "EﬁE T IfFF” %F = Ei KSR
RHEHE] > e bR ELE ~ [ H’jﬂ‘fl rl riif'ﬁif”ﬂ'#f K ﬂkﬁ?ﬁ ! F—TJ’%UfL‘%gﬁ
Hﬂ%o@%ﬁ%ﬁWEw’@@wﬁ%@W?Wﬁ%k4JWWfﬂ£W%wﬂﬂ°

i F[FJE" » Komatsu patent 12 ¢ [Fj jf[[F ] ?i'qﬁlj rﬁrﬁfﬁﬁw FORLE P et
TV TR PP sy o TR ] fj=2 Komatsu patent FlIES% f 7115 41 7
'942 patent [ 8- 5 o (LRLIE 5%5”15" » '942 patent [V {et {F 45 (77| Komatsu patent ?ﬂ &
f Iﬁ‘[ﬂ AU SRR A LHJJLW [fr"?ﬁr;'?iif“ Komatsu patent [[1 > [ {RL1ZF ﬁl_ ot '942
patent [IVH |5 ot g T o HEJR Komatsu patent 2 ﬁ[ﬂﬂﬂiﬁfﬂﬂg\[ FIE iﬁffﬁ ik R R
IR R L EII;FEIFL IR APATRIARE RS > 2 PRA PR RL -

1+ ﬂ?eFJE'r J Komatsu patent | 3% ﬁiﬁ/[l '942 patent — 1519 F"[ELE' 13 s hy 7 Tl T

7 Sud-Chemie, Inc. v. Multisorb Technologies, Inc., Slip Copy, 2007 WL 2669366, , W.D.Ky.,
September 07, 2007.
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%‘ﬁ > o ﬁ};’l FIF 'IfJﬂ%‘“FTEI F & 823 (What matters is the objectlve reach of the claim) -
] P 79@2 P F’?'FL*FJ’*‘?HUF} E'JH’ JAFUSS 1T PSR - iiﬂi'af?’t" R THRE | EOES
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4.7.13 Eaton Corp. v. ZF Meritor LLC'®
1. 2k

Defendants' motion for summary judgment of invalidity of the '279 patent is

GRANTED.

2. 2 RIE
R AL f ,i“dﬁg"it o I }{ﬁ' the Kelsey-Hayes German and Magnusson references |5~
(RSB e IR » TR RSB BASIRY « BRI REED - S Ravenel U35

,I/"k %‘:—I“ Fl 15 i]["ﬂ I lﬁF [J‘IEf‘f %ﬂj‘* Fi 3,7, 8i1§,}"| 1‘E| 1 7!?[[ 15 FUMTFE?W BT
PR LAY -

4.7.14 Tokyo Keiso Co., Ltd. v. SMC Corp.**®

i
B 7 - TKC EHEe ¥ SMC SRR 7 SR KL (A T R
" InfiniFlow , ORI K - S ISR PR R VR, o

2. Hjie
Defendant's motion for summary judgment of invalidity is GRANTED and Plaintiff's

motion for summary judgment of infringement is DENIED as moot.

3. 2 pIE

EUKSR %2k IO R TR RPIGE © pripis gy
20 R I R B, RO S FORLR [ YRR > L R
IR 5 g g

= R A B

#[EFEF > Urmson Patent ® Lynnworth Article AR L5 fiY '004 ‘Ef | » ﬂﬂ%ﬁﬁj"ﬁ
TRIBR L e )= ﬁiﬁﬂéjﬂ LI TEOFRERL - PTO Fifﬁéhigﬁﬂﬂ JJ%UEJ]A B

18 Eaton Corp. v. ZF Meritor LLC, Slip Copy, 2007 WL 2822775, , E.D.Mich., September 26, 2007.
9 Tokyo Keiso Co., Ltd. v. SMC Corp., --- F.Supp.2d ----, 2007 WL 4867531, , C.D.Cal., October 18,
2007.
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4.7.15 Monolithic Power Systems, Inc. v. O2.Micro Intern. Ltd.'®

HIFR
Plaintiff's renewed cross-motions for judgment as a matter of law and for a new trial are
DENIED.

2. 2 RIE

ﬁﬁ%@'é@%‘ » FITE| ﬁ'%@ﬁ'g%ﬂ;?? o [NELE] on-sale bar R FEThiEE]N| b
Hio ﬁlﬁ?&t » ATil ’F'[Fr PISE] '722 patent FlIFYE ffa5h {8575 S b i o] 105
e ARSI AE i 5t @T?%'ﬁlﬁﬁﬁ FERLEH M pAAIEY - FLF‘F”T”EF RIS (a7
5 *72.'FE’I‘%F‘EJ’@E'[‘Z&FW@% etk ;LD, hL R R[N pAHI% - See KSR Int'] Co. v. Teleflex Inc.,
127 S.Ct. 1727, 1741 (2007) (to support summary judgment of invalidity, "there must be
some articulated reasoning with some rational underpinning to support the legal conclusion of
obviousness").

* BE‘EF%R »ERSWPVESEET 54T 1722 patent |E|;“F" ST IR fglp YT
—ﬂ:fﬁgjfﬁa’ﬁ@ ISR - AR S E FJ @lijt_%lp [V o
FUF E RIS - IR RS SRR B R - IR R ER R IR
& R ARICE SRR O S Fips - R S S R
FIFTORRE O7 [F (558 7 S E Y 1722 patent f J%j\ i BT AT i -

120 Monolithic Power Systems, Inc. v. O2 Micro Intern. Ltd., Slip Copy, 2007 WL 3231709, , N.D.Cal.,
October 30, 2007.
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4.7.16 Apple Computer, Inc. v. Burst.com, Inc.**

L 2k
Plaintiff's motions for summary judgment are GRANTED in part and DENIED in part.

2. 2 RIEf

rﬁtf’[ Apple *%ﬁ*m‘f[ Burst fiv[ 4 E J;%]Jj:f._i FEF% J/F% » SR EJJ FJa 45K 7 (A
AR = R wmﬁﬁﬂﬁ o R BAAIE e SR BB B
;D EUA T “@Wﬁlﬂﬁt'%% FUFBEE (clear and convincing evidence) © 7 4 % 'f[1 > 1%

g5 T }%fﬁﬁéﬁﬁl PRI AR SRR o L PR

f Jﬂ’ﬂﬁ RLpr SEIVIIRRLEEN L1 o (AMEBCKSR RV - BT ST AT T %%fﬁ?%ﬁﬁlj 2
ALV > = RETE R > SRR R - e [’[E'EJ**IJ 14 fitefi
SRR IS LS R LI p R BLAE

4.7.17 Panoptx I nc. v. Protective Optics I nc.*#

L ik
Defendant's motion for partial summary.judgmentis GRANTED.

2. 2 RIE

F VR e JfJELH Protective A %EVE:” 276 patent Eﬁlﬁ?ﬁ'f}‘%ﬁfjﬁﬂ (75
ATRARETRE > [ B R

’F’Lf[ Panoptx = I=3 » ALfiff% 5 '688 patent T~ 17 > ol At 'F‘,’Fﬁéf B [ fi
HIEE Y I'EY?BE’@'F}H IF\L)EJ?IJL« ?iﬁi'EFq EF‘ Jpidehl — ‘ﬂ%zfﬁl?ﬂ?ﬁ“ g %’A@Mf‘ﬁ
]ﬁiﬁﬁaﬂ e 'F] °

FLF NEU IR E  PIRHRVRI NS O 688 patent Fl I R 2 5 A ~ Bl LQ[FJ ST
FyeTAR T o xﬁl[ﬁ‘ﬁ“ﬁ%#\?? PET E%Jfl@ = Jﬂgﬁﬁl?ﬂ?ﬁ“ s ;’T’J’Eﬁi (IFY 2y J/‘ﬂr“w“‘“
BEEE > PR (F%Ew“’)f_ ERLA R rirﬁlr [ 1276 patent £ 5% - EJEJ,H[#E
SR L ELEE'F R Eij f_,iéy/ﬁﬁrg& —ki?ﬂﬁhﬁg@“ P pe I e
B3 BT ISR 1688 patent i’Fl R F i ngﬁﬁ (ERLEE ph TP

DIt > Bl R 2 S plipu AR PO E e RS RN &%E'ﬁ pLHIEY S TR
ﬂ“l}*ﬁ 3B T A T ME TR AT R PR RS 2 - iEr iﬁﬁﬁﬂiﬁ‘]ﬁ?’? '688
patent FTF55E1Y o

B o F}%'Lf[“iis‘ifji—%@?%ﬁﬂﬁ: F;’it[“‘f% ’ J‘J“ﬁgﬁgjﬂfg‘?iﬁ'}ﬁf%ﬁ\ [FilpF B
RSB © 0= 547 FILRLERT PAS

121 Apple Computer, Inc. v. Burst.com, Inc., Slip Copy, 2007 WL 3342829, , N.D.Cal., November 08,
2007.
122 Panoptx Inc. v. Protective Optics Inc., Slip Copy, 2007 WL 3344453, , N.D.Cal., November 09,
2007.

48



4.7.18 In reMuth Mirror Systems, LLC*®

L 2k
Plaintiff's '724 patent is deemed invalid and defendant's product did not infringe that
patent.
2. 2 RIE
kAL ’ELF Muth [i¥ '724 patent = ;f“f'mF[ Gentex [V 1% | (i « 1@;?, 4

e e Tl i e A %’“ LB B
LT TERLRY o Pt h&rfj; Dr. Macleod [E555: 1HH\Lﬁ’”HIFI]J~ fF[?’IT';T‘iJF o Jﬁ”gﬂ, ,
{1 FF E1 E ﬁwpﬁ&ip FIBLEY o FHR O AT RLRE S Gentex 9 '527 patent »
HikI 2 E HUBERG PTO » 1= 1724 patent [0S f 7
W‘f[ﬂ‘#\ Dr. Macleod (%571 F:%Jfl@ b~ Jﬂ&?{lﬁiﬁn SRR R

PUF 2 1 0 B Y %Lxﬁfrijiljadi e F A A*i EJ i AR SPU S AL SR
ol e R R Claim 1~5 RLEF]BYAIEY -

=HEf ”%ﬁ* [ BB - R PG A GE
BFUP T 7 PR » T RLRETD B

48 Py ] KSR KTkl 2R PAE ) SR 1]

4.8.1 Technology Licensing Corp. v..Gennum Corp.*%*

L ik
Defendant has not met its burden to show that the asserted claims of the ' 250 patent are

invalid for obviousness.

2. 2 RIE
ji[glarw » By Gennum 232 F 3 5 VIR 2 - ANEI RIAELEE e
JRVEEHE (clear and convincing ev1dence) TP @Fjifﬁ r+'250 patent 55 [¥| [5 Ef
a:ﬁ”l?i”fﬁﬁ& V- Jﬁ&g?ﬂl}‘ﬁ% il F f FRLEEN BAIEY o fE- @ﬁ?&rmugﬁl UL >
“1f mﬂ%ﬁu o P A - [ SRR B - 7 L
”ﬁ? ”Ii?{jr 'JFIJTL”ﬁJ‘ ° KSR# ” EFFF” ’ f‘ (B IQ@ﬂjﬁﬁ[#j K] pAAE R AR (]
N -

4.8.2 Trading Technologies Intern., Inc. v. GL Consultants, Inc.'®

12 n re Muth Mirror Systems, LLC, 379 B.R. 805, 822+ (Bankr.E.D.Wis. Dec 05, 2007).
124 Technology Licensing Corp. v. Gennum Corp., Not Reported in F.Supp.2d, 2007 WL 1319528, ,
N.D.Cal., May 04, 2007.
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L 2k
Deny in part plaintiff's motion to compel and deny defendant's cross-motion for

inspection.

2. 2 RIE

FUF) TT REG T RS LY Sp RUR I AR 2 [ RISRIARLE R BRORLE, GL iy
B pAAIE > 9= ’Fﬁif [E%FE#IK[‘.—Tradepad % QuickTrade fIif{A@| 47 Tradepad fL {4 [
p ré«% ATV RUE PSR T RLRHTI AT o TRUE “IREEL » it Y TRt

=l D) ”ﬂﬂ’*HF”W N DR A e (o

1/ J%ﬁi F A sy T Fﬁ! QuickTrade ©

ﬁﬂ%ﬁ“ "F“Lflﬁgﬂ’” GRS > PERET P AR R TR RLE Fjd#%'f' 125t
‘[?J/JJT’?F” ﬂgp ;,J,;{[[ft I/jj;ﬁTi%H[,iif J:fipri— »jgﬁike}rpl (5 ”Fuﬁ(tr =
[ajzlgjl%lﬁiﬁ Sections 102(a) (e) and (g)ﬁraﬂi"j HiA] Hlﬁ%t S ETY R JQI[?“ » I'] % Section
102(@%‘% RN [ES‘HJ’%UH[%E“ F Fifp Q‘]? fﬂiﬂ’ﬂﬁiﬁim SR R R PSR o

rjd%ﬁliﬁjf JE T AT 5 rié@F'F E'ﬁ‘/i%%ﬁ VF'JF”?‘[? “l%ﬂ% £ — [ E]
2000 F 1 » J@j B ﬁ?biyﬁp}(@ [;cmlf;&p JQJAHF;F; JiRe Ll ﬁl ,trlfhg %H 2 T B
IRV -

4.8.3 Smith & Nephew, Inc. v. Arthrex, Inc.*#®

L Hi

Plaintiff's motion for summary judgment is granted in part and denied in part.

2. 2 RIEf

1R PEREL KSR ~ i;k NS rﬁs%%%iﬁjﬂﬁﬁ FIEET | BLAE 2R R Ej*ﬂ@ Y
TEJ’%“TEL[IEIPJE H‘;trlrﬁﬂ 12 EJ EJFA[_'CJIEFJ] HFUF’?E ﬁq\:? - KSR — ii,i E/[ﬂ’z';j‘
Eﬁﬁguﬁm—: TSM test - |1 IFJ@ SE3R L 3:]@;[ 5207 %] TSM test ¢ Jﬂéﬁi"i RS

mﬁh%ﬂ@@Wﬁwﬂw*%.¢ﬂv@ﬂmﬂ%ﬁm@’mnTﬂu%ﬁﬂ%ﬂ%
otk -

4.8.41n re Omeprazole Patent Litigation'*’

L i

Patents were not invalid for obviousness. Judgment for plaintiffs in part and defendants

125 Trading Technologies Intern., Inc. v. GL Consultants, Inc., Slip Copy, 2007 WL 1468552, , N.D.I11.,
May 16, 2007.

126 Smith & Nephew, Inc. v. Arthrex, Inc., 511 F.Supp.2d 1046, 2007 WL 1467228, , D.Or., May 17,
2007.

27 In re Omeprazole Patent Litigation, 490 F.Supp.2d 381, 2007 WL 1576153, , SD.N.Y., May 31,
2007.
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in part.

2. 2 RIEE
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EJ20 JUEIFS S Q)N R PRI o P R A RO - 22 3
o AEEPER - 2 S RS I RS 2 Fwd JOEE i Eﬂﬁﬂiﬁ riéﬁ‘
FIEJFJ{‘EJT%}ﬂgé‘ETﬁI | B4 pqm:r_ﬁﬁﬁ;ﬂ@@[s"ﬁ o

BRI R RLR Fﬁiﬁxﬁ 1§ - i sy& FEPUE 7 3R P ?ﬁtﬁfilﬂrﬂ SE =N "?}Jﬁﬁ
73N PRI 5T T R - fiﬂ%ﬁ%l;mrﬁwu AP PRSI - st

PR 4 IR b (SR TS - PO

e > SR = AR BT r'ﬁ‘imﬁl@r' P R T RIRY -
6 SRR ™ VR = oo d Bt S et L CORPP A Y - PAES IMSTIRE T ‘fﬂ’fﬁ (E L
n H,!:}ngy Eil@[?i#p J E[F[qu

4.8.5 Sundance, I nc. v. De Monte Fabricating, L td.'*®

HIHR

Denying defendants' renewed:motion for reconsideration.

2. 2 RIE

’F‘LF[ De Monte Fabricating FL7 KSR [ B?EJ:EAH',;[;??% ﬁﬁ AR > (ERLbaE
BEATIFGET o = ol RUARL » DA E PRSI TSM test » ffi = GBS 012 %) (X [ i
ol I?f/ﬁﬁiﬁﬁ;'/ ﬂ&?ﬁﬁiﬁi‘én M f?, EE i Hall F[I Cramaro 1\1_, [14%41'109 patent I 5 P/
3i[s;gng§;r§ﬁj EHEF[B:Q# YFI [{4}7, % EE; PRIfF= s Yk e Sy S JE;,J;PTm 1% EJE’E KSR iﬂ UEE
AL - iﬁﬁigl@wm 6 1125 P RSN U ) AR BT BT -

4.8.6 Xryker Trauma S.A. v. Synthes (USA)'®

HIHR

Defendant's renewed motion for judgment as a matter of law on invalidity is denied.

2. = B
’F‘iz’r[ Synthes [IVEIE WL [ RS - B Fﬁéﬁ Ed5E - FLF[ Stryker Trauma S.A. ©!

128 Sundance, Inc. v. De Monte Fabricating, Ltd., Slip Copy, 2007 WL 1655423, , E.D.Mich., June 07,
2007.

129 Stryker Trauma S.A. v. Synthes (USA), Slip Copy, 2007 WL 1959231, WL 1959233, , D.N.J., June
29, 2007.
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F[ (R ¢ | BRE FE LT I IFIF[‘/(Q P! BT T pVEEHEE (clear and convincing evidence) » &
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4.8.7 Muniauction, Inc. v. Thomson Corp.*®

L Hi

Defendants' motion for judgment as a matter of law, or for a new trial, is DENIED.

2. 2 RIE

‘iér[ Thomson I?JE" » Old Parity fi*F g i=Fe) ’4’[%1* FIfvge ’F:y/T—JgJ@‘, - g
F{%{[?ﬁ%“ R }}H Old Parity 7 FIBIRT it L‘ R CPE U:}/ﬂ;%“ N TK‘L?%{F‘L
AU > '099 patent [ {7 ik Old Parity Wﬂjafﬁf‘i‘._"%ﬁ e R F SRS - Old Par1ty
ﬁ“?iéﬁ TESEEET EFEDSY 4 i > TipEL Old Parity HEJ’FTEFM bid parameters ° i/[l[rj '099
patent 7 claim ° J@F < Ejjfﬂm—?j[ﬁ ﬁfi_‘\ il |“jif LR e 1L 22 E J’I—ruufl
BT [ RLEETN BAAIRY < 12 F lﬁﬂ‘““%‘j%a ijﬁﬁﬁ B i’*‘%rq\_ » Old Parity "7j<F| E]JIII
'099 patent F[IFTE| Fu%ﬂw Fi o t'rgl FEETSERE T J%UFUE‘I F“‘[ﬂ% Pl j}ﬁ%ﬁ:ﬁ’;g
f[? HHLE Tﬂi’}gp | BAIES l/ﬁ%ﬂ{ﬁl ,E‘/(ﬁﬂﬁma’z% [UFHEE (clear and convincing
evidence) » [RF=Fer o B i (f judgment as a matter of law » grant a new trial fI J%ﬂ*

4.8.8 Lucent Technologies Inc. v. Gateway, | nc.**!

L ik
The motions for judgment as a matter of law and for a new trial on obviousness are

DENIED.

2. 2 RIE

130 Muniauction, Inc. v. Thomson Corp., 502 F.Supp.2d 477, 2007 WL 2225847, , W.D.Pa., July 31,
2007.
Bl Lucent Technologies Inc. v. Gateway, Inc., 509 F.Supp.2d 912, 2007 WL 2274416, , S.D.Cal.,

August 06, 2007.
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(1) Anticipation/Obviousness of the '080 Patent: the OCF Paper

ST Ll;?ulpjijj:%gé/ﬁﬁifﬁ JEIAVEES - 2] OCF Paper ™2 3 g(Z] '080
patent ﬁ‘/ ot :ﬁj FlIEH =i 2&U rhﬁﬁ';ﬁ?jcﬁq' IJE}J% A[] judgment as a matter of law
and a new trial » ¥LIFE BEETERE o
(2) Impact of KSR Intern. Co. v. Teleflex Inc.

PRI RSO 2 KSR — K FOSH - o 232 Bk RIS oz
ROIA! 7 BERHE R IR "0 L AL T 4
0, E BN KSR = 0TI 2 PSR SA) » 2 f5 L
}j%lﬁfj%&% ) Erb'ﬁq E.EF;]“J}( IJ NS ﬁk’i A F[J@ 4o Frrjgt[i%rwg [ﬁfﬁgﬁp [_JE ;rF[
AN RN JﬂElP ﬁ,,l,;p[ﬂ:fﬁﬁ FI== KSR ~ ijﬁi*[ﬁ#\* T~ 559 o

?&F[r%(ﬁf&r,u,.b ) VLFIFfél Dr. Jayant [i JﬁL—fﬁfé‘ KSR [OfEHEA-E > [k 5
E;Tbliﬁﬁigsjr;,z? o Fé};ﬁ%;a«ﬂsé,,xgl RAERT N I/j FL_er[E,n y 3;@@ KSR Fuifﬁﬁﬁﬁlﬁ
gy o RHTREL > BRI IR E L E T?@j’lfj (i FHFEPY ~ '&J MR pY) R R

fFiRe1 " By IMOL and new trail FUEE, -

4.8.9 Boston Scientific Corp. v. Johnson & Johnson'*

L ik
DENIES plaintiffs' motion for partial summary judgment that the asserted claims of the

Forman '759 patent are invalid for;obviousness:

2. 2 RIE
F%f;ﬁ?‘ Kastenhofer patents 7= 3%/ 1] Hiﬁﬁ#{'l@%ﬁi : Fﬁ:’f ; Cordis ]?ik » Kastenhofer
patents I E'JEIU:_{EL'*FII » 7 ShLEET B I Jﬁf?ﬁ”ﬁ‘, » (EYE K?EFM J@* EJ}EE{"[ clear
and convincing evidence 1[G > ARG R [FTJJH"“[[ %*]ﬁ%p J%ji o
7;315”'759 Forman Patent & i’fi/iﬁ 3 AR J%ﬁ* JFE‘:F[ Cordis I?JF" » Atlas ﬁﬁf .
'634 patent ~ Riiffler and Giirs [i J?iflﬁvfﬁ’?‘/if Jﬁrf’ ffi #9759 patent PRELEETN| H'%Hﬁlj?!
o ’FLFI BSC ~ [R3: Atlas E’#F‘Fi“g[[ﬂ T ] hot jaws (12T 1) 1\;\@;1’?35@ Fﬁﬂ SR
'634 patent }< J%—‘Qi#’“[ e ﬁf | FY R EFF #&E| Riffler and Giirs fi J?i/%f BEESE i1
BB TS AR
(1) FUf| BSC fHENFHERI > Atlas SSRH 5] lﬁli?ﬁf‘ﬁg_ TES RS RN
RSB A ngf i[9 1987 EF'UEJ’%U °
() Fﬁzriﬁﬁ’:ﬂ% i_ ﬁ%p’ "[ftHIEJ~ [l (TR BT 1759 patent B
[ B o IRy RL F,I?iﬁ" "634 patent 32 E HELTZEI T B F[nr B YT e iﬂ%?ﬁ" ’
[ﬁ'ﬁlTﬁ“EJ‘#*‘@ BTSRRI 0 T [*%lﬁa“ﬁiﬁ FRY e
(3) HBERS » ST A2 LRI CO2 TR - AL -

132 Boston Scientific Corp. v. Johnson & Johnson, --- F.Supp.2d ----, 2007 WL 2408870, , N.D.Cal.,
August 21, 2007.
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4) ple i £ #{1} The Lemelson '363 Patent and the Lentz '522 Patent ¥ |~ [#1554 -
(5) 3= FQ’ZQL—_W% : VLF,J;EL“ ) ‘J[@F; 17759 patent T+ & | Fi.l['EﬁfC:J[E%EﬁIJ PO o PRE
f 'fg ;’ﬁ’rﬁl?fﬂﬂiﬁ » (LA e o iﬁf&i’ﬁ%ﬁq phHI Y &S

4.8.10 Nichia Corp. v. Seoul Semiconductor Co., Ltd.**®

L 2k
GRANTING plaintiff's motion to bar defendants' obviousness defense.

2. 2 RIEf
@Lﬁ[@@;ﬁuﬁ:ﬁ VA :,J?F’mg[lw ﬁ,,l,;p[ftu% rgl IE‘?ELH\LI—“‘%DJE%E ELi]:[[f[:+
Fﬁ% ° [E'?E‘z“ﬁﬁ}ﬂlm[ pVEs > [T (BB Ao RE - lﬂiléﬂr ik 2007 F TOE[AUE

ik HF“’?H"%&IH%F”%* ’m&%ﬁﬁm T B cdgt -
qéf[ s ﬁﬁr - DR (IR R @ﬁgggﬁgﬂgﬁ»”@m I

- BRI T ST TSR L 5
R R o b [ BT B - EJT%W SRR
1R ﬁ‘}{:T\‘[@,’ﬂ'd ﬁ“iﬂ',(ﬁ?ﬁ@ﬁi) °

PEF B KSR (5070850 LT 5 KT (1 - W 3
R F T B JTU%F’ b KSRA 2k JEHiﬁdH Bl

F1-7apy) ©
4.8.11 Roche Palo Alto LL C v. Apotex, | nc.***

L ik
The Court GRANTS summary judgment in favor of Plaintiffs on Defendants'

counterclaim and defenses relating to invalidity and unenforceability.

2. 2 RIE

FLE Apotex @EG » KSR — [V Ag - Rh | pLA L B pesa » it
(ERLRE CAFC Frifinti - SEEPRR(IHRE [ JRER T EHVRREF | R R [R25F)
i F;I*FIHT@?T F" IR o FUE E| HE {iﬁq[@ﬁjékclr?@];uﬁijpg R PR ?FF”
THETIFR -

KSR — FPU2 F\‘ FJ Y BT LR O E AR LN S TR EEER (1
) ) PV ] B Elfﬂf o T KSR R > *n&iiﬁsfs’g“r%tiﬁ ;51%"4{4%%"
CAFC A i o= 11 e TSM test (1077 ] » [ELRURE = AV | B R g

133 Nichia Corp. v. Seoul Semiconductor Co., Ltd., Slip Copy, 2007 WL 2533729, , N.D.Cal., August
31, 2007.

13 Roche Palo Alto LLC v. Apotex, Inc., 526 F.Supp.2d 985, 2007 WL 2694175, , N.D.Cal.,
September 11, 2007.
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@ °
fifg'ﬁrw VT 3:1%[9‘ A [ I’*FFI i R PR ET T@zﬁ&%ﬁ* TR ] (claim
preclusion doctrine)V ™ > “I’ BN H*acfﬂap | ﬁ};{l]ikguf{[ REF|~ J{E_II%FV

4.8.12 Caponey v. ADA Enterprises, Inc.*®

L i

Court denied Defendants' motion for summary judgment.

2. 2 RIEf
= %%JJF‘\ '400 patent [IVE 5%
f[ ADA Fé’dﬁ » PTO patent examiner f& & VAl g%ﬁﬂ*f& IEJIF:} v 2 RURLH
TSME test 288 B A1ES © 7 <1527 KSR~ [t 8 TR - 115
BEFEEL » U, Caponey SRS ZH) UF BIFTT » 1592 4 Pyt #1  IR
A N U rﬁlf BEATPIE E P HE B URLE] the Gesuale and O'Daniel patents 1
R lﬁﬂﬁ—wgﬁib*ﬁjFéﬁ | BY4IE5E2R + S[I("[When the prior art teaches away
from comblnmg certain known elements, dis¢overy. of a successful means of combining them
is more likely to be nonobvious.") o 5! | % B;%FH El s F&F EREE] KSR FIJ i 400
patent 5735 > hL ' IVAY o Bt FTJJH?‘ Graham F”F'J# Fifel Sk lﬂl[—ti HL JE? JII% °
bl S E I Y F—ﬁ%%ﬁlf@ VELS F%fﬂi?‘ Graham FURH = SFifoisk o BERLD RS AR
T PO
F%T%JH“ '854 patent [IVE 3540
Bl ADA LT » 1854 patent [X LI HRERTI AL A@RSRAN b A 255 - fi)
B D L TSI RL T 17 e

4.8.13 Timeline, Inc. v. Proclarity Corp.**

L Hie

Defendant's motion for summary judgment is denied.

2. = Elil i

i PR | FL " F[ ProClarity 3 et SEL 0 E - LR el PTO %ﬁﬁ,%{
FYRPSE B RCEI » S PR RS 5 b URLRGTT &I POV QTR 20 - 8 3
FIRI %H JF: HJ5 F/\' Flr?:t FLE E| ,ﬂiﬁ%mﬁw u;ﬁﬁ;’éﬁﬁ ) ﬁ_*.’ﬁffﬁlfjﬁ[éuﬁip ij/
F’j@ﬁ& &t Tf;q*f{/ pﬁwsu F}HE ) ]ggi[fgtg;cgg T 1@~ Fuj’—?rzii HEBEF e lﬁli | :f_F J}‘JZ{LT

133 Caponey v. ADA Enterprises, Inc., 511 F.Supp.2d 624, 2007 WL 2745601, , D.S.C., September 21,
2007.

136 Timeline, Inc. v. Proclarity Corp., Slip Copy, 2007 WL 2789340, , W.D.Wash., September 24,
2007.
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pfj—:r‘a[alﬂl FIF o AR, Timeline (R A E 0T A -
Jﬁ{ﬁ[l'—ﬁ]\—‘[f_ff‘[ bl R )_F:LFIE&K'_LL FIJ_EJH\:[ |73 = —if:[gl—ijl:\—[ﬂ:lﬁ‘._r Ji[dﬂlzrll_‘
i - B, B Dr. ngadish 17 25 R 1SR AL T IR )
%—j\ F[%\EIP Ei,j;]:[ s F‘gﬁ/lg,i F:I Z ?ﬁ‘*j& FIP ol o j—i‘[ﬁ;’g?ﬁ: ) ff._f; H‘j‘z(aﬂ" %[El@}"]\r[
J;%[Jpj FF’?‘ %1\ EI“EIP pLHI
(1) ODBC Driver : # F}‘al?"t % ODBC Driver EI%_;I‘U‘*[[—{H‘%@E%I kg A P [T—'J‘“
pH%MﬂWﬁwﬁﬂgFﬁﬁfJW@ﬁoﬁﬁWﬂﬂﬁp W’TPtﬁf@
I A DT MR
(2) Access and Upsizing Wizard : #5772 Jgﬁ%ﬂ » Upsizing Wizard 7+ Access rf]
RN e ST B S ’F‘FUF T LI ﬁxjﬂﬂ*”%i‘ TFIpYR > 1 Tﬁﬁ)f ErR TR
VB Y Vi T F LBV -
_H}irwﬂ % J%‘%FIL[["FLI:IFj%[ F[Jg¢ﬁju [ o PHIF=» ji[f;la?k = ;J}ﬂirﬁp@ lﬂ;ﬂj
HI V2 Bl TR g %@i@}fwr[ IJﬂEII‘IJHHI[ﬂ:WU
= ‘TE%%FQW”‘V*‘ﬂQ?igﬁfﬁg’i U P XEERE TR - F”f;fiﬁkfﬁﬂ:ﬁ7*f
= 7 EyE J}JQ‘&@EE‘L j<7 o
s YT RS R E&’FL e 9 P H%ﬂéﬁﬂ T > WEE TJJFA g IR =
ﬁqﬁgiﬁﬂ“ = j«ﬂ”j‘: Marjorie Templeton pVsE= i = IR F’ e ‘Ef I o
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—

_El

4.8.14 Comaper Corp. v. Anteg, I n¢.**!

L Hi

Defendant's motion for summary judgment on invalidity due to obviousness is DENIED.

2. =R
BLF Antec F1T *mgj FIf 5 SFLRLRRR bAoA > R EG S RLE ™ = f[ﬂ! FA
(Fujitsu ~ IBM Risc ~ CDC 910)El@§£'f, o ?‘ZﬁﬁlJ’FLf{ Comaper ngﬂ ) Fﬁz’f[ T E BRE

SR FERL I O B VR oA - ﬁ#@ﬁ*ifﬁm”*ﬁﬁﬁ
FL\[ the subparagraphs of 35 U.S.C § 102 [Uf&{F - iiﬁﬁzf?it F[_ <F HREE P (by
clear and convincing evidence) F% = fﬁﬁf Fllelg~s 102 if J}‘;trlr T AR
HaE 'wéfﬂj = s SRR E T 'fl?&”ﬁﬁﬁ Ul VYRS (clear and convincing
evidence) » I 12 F) (HII I ETEES K YA - TR
SRR R S R mﬁ%%ﬁmo

4.8.15 Bayer AG v. Dr. Reddy's Laboratories, Ltd.**®

L Hie

137 Comaper Corp. v. Antec, Inc., Slip Copy, 2007 WL 2811092, , E.D.Pa., September 27, 2007.
138 Bayer AG v. Dr. Reddy's Laboratories, Ltd., 518 F.Supp.2d 617, 2007 WL 3120794, , D.Del.,
October 25, 2007.
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Patents were not invalid on obviousness grounds. Judgment for plaintiff.

2. 2 RIE

1+ [55'5’?’5? » [AMBEKSR — RAREERV R JFHEF'*, Reddy %’IEI%F[EJ’ELLF[ Bayer EIUTETJ!%[J
LB BTSSRI USRI @ R AR - e FA{?
mg$ﬁwﬁowﬁuauﬂauﬂwg T A PR R b i

F“ F[ng,t.’ , F[ Y /F[TAFU:J IiH&{F /;J—F'Tﬁjq -y — Jﬂg’;‘?ﬂ;ﬂ[ﬁ[}‘iﬁn k—{ ﬁAll }Edﬁ‘ Fjﬁflr
AT-3295 or Sankyo 1-130 ;ﬂﬂ‘““[ 511 { =R lead compounds > [Ei?‘iﬁ 5”5‘1& E] RIS
L}‘“‘“’;\Hﬂ*[ &P [EE lead compounds AR - 34?[9‘5[3“ EE| Liiwliﬂi%h1¢ﬁ?§zfl IJTu
F—ﬁf t‘ﬂ?)ﬁwjfl@ b Jﬂ&?‘ﬂlﬁf‘“ M TSR F{ Efﬂkdt“ E éﬂ&*‘—; 13 S 5 AT-3295 or
Sankyo 1-130 H JfF[’EjL ffST- P8 PE FTJJH" qulnolones(r,qﬂﬁf)ﬂ\lit THERI S

AN IR F%“J§§$IF$5 A = s gty 0 ﬁ#“lﬁf’[i’ﬁ?}ﬁﬁfﬁﬁ;‘“ e
B TR F Eij‘ﬁ*“ n'“?E ‘*J&'&ﬁi 5] DBO E'H:l;,‘iﬁlr} L4 e AT-3295 or Sankyo
1-130 fiy 7-position ]EI?T»,L4 SE! ”@EF rﬁ’?’fﬁﬁiﬂ A

IF=9F U Bl J?E“‘ _Tj#\ﬂ:j e F?TJI*E‘%’Z F'fﬁﬁm o Ik

SEERAER S ARE T ﬁﬁi’ﬁli @™ UL i J'—%J’%Ufc_%gﬁ 125K

4816 TGIP, Inc. v. AT&T Corp**
1. 2k

Defendant's motion for judgment as a matter of law that the '114 and '768 patents are

invalid is denied.

2. IR
J@f{ AT & T AR E P Eﬁwﬁﬁ,ﬁ FU I pYRESEL (clear and convincing
evidence) » 3 Z||FVIEF 'F ph IR ‘EEFFJI LI_EI[F;I 1 TFEEFEE ) (judgment as a

matter of law) &5 » 47 "E’:jj%ai/[””ﬁ“giﬁ‘j* %[ ENFH:F Ry rﬁﬁﬁﬁ DUSAARE2S S
B T P ) %w%ﬁ 987 #%PS@H#yEwaﬁwﬁ#°

kS f‘i‘aﬁu %o F,Fﬁ%‘\r R TR kL ?Tuifﬁﬂiﬁ‘ﬂﬂ(conclusory statements) » 2
ﬂ[ﬁjﬁ FEOA T Op TZEY F[Iﬂ:ﬂ%‘i | (uncontradicted evidence) ° 7 (ﬁki7\ F’?E "H
(s ¥d @?ﬂ?&_ﬁ:ﬁll ) ﬁ"il‘ (T Rl [_{DF mF/\ o BEJR KSR lﬁtT % L]Eglﬁj ,]E[*Jlf;&é
FRLE R oA LRI LR R AR (7 2 L R b 1“ ”FW RNLSEER
ﬁi%ﬁ%wyﬁﬁﬁﬁuﬂﬁéﬁﬁ%ﬁi [T -

BN, TOIP AL R (IR 0 ISR £ i
B R 2 T AT« R REED » B 502 B O R
Fit VB ST BTSRRI O <

139 TGIP, Inc. v. AT&T Corp., 527 F.Supp.2d 561, 2007 WL 3194125, , E.D.Tex., October 29, 2007.
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4.8.17 NMT Medical, Inc. v. Cardia, Inc.**

L i

Defendant's motion to supplement the record is DENIED.

2. =R
?ﬂzf’[ Cardia B78 > FUBCKSR — AV > &8 M T %F% Sl o %&F ‘F“ ’5 ('Rl
F'y SR TR AR PUEIRE] - CAFC 9 TSM test 1L~ 5 Bf[f ﬁmiifﬁ*uﬁ’rﬁ VAEE
FLig e KSR — RAVZ PR A " 2 ErAR e » vl T@FJT R B R R
RN A ©
(ELRLEE T 5 7 o B ) KSR HIHGH I » CAFC B R 5 BEPLFY TSM
test HHHEYE » PR IVRLI Bk BT KSR ~ %> FRL CAFC 7 DyStar — %[0 @pL »
ﬂiiﬁiﬁf[ﬁi@%&(authority)&& o BTl 3k 5%7\%&@%%,[4\1&@ KSR 2{[Hfih A i Iy
s
PP M7 ST LT R I ORI PLAERRGE [ REL S
R T SIERE LI KSR - % 5 3 0
B Fli_ 1) By HIRY > (R [ AR lﬂf“ F”—FU%F (authority existed when the parties
submitted thelr motions for summaty judgment,.Cardia nevertheless omitted obviousness

from its opposition to Plaintiffs' motion.)
4.8.18 Pfizer, Inc. v. Ranbaxy Laboratories;itd.**

L ik
The court will grant pfizer's motion to dismiss in part declaratory judgment

counterclaims and its motion to dismiss and for partial judgment on the pleadings.

2. 2 RIE

Flf[ Pfizer %5917 Ranbaxyj:EL['EJ!ﬂ“;J@F F, il %ﬂer [“JTE{I,FEFHJ/I%FIJ@?? 3
PRI T R« TR S 1 I R R ] PR Ot -
e (AT = FV P F IR L (res judicata doctrine) » J[[=175 2] iﬁj"en‘_ g ] R
FFBQF@ F’?j:ELI' % FEJ;%“WE ﬂEPJF)LHIﬁJE’ ¥ ]E[JE/?? 0

471{?%7%?”«‘1*3 = R 352 fu;f%u 1893 patent FHEEI[Iu i (5 ([
L B I 5 A 7 [?‘[F L SRR > PR éﬁ%h} ér?*’@rﬁ{f[ R - [
AL ﬁ'“rf’*’fﬂ%‘*‘ SR BL R T I FERRUN b R
Fl»}i’sﬁ% 0

L s > NERR I LERE KSR RO > (83 BRI Al ) T oy

140 NMT Medical, Inc. v. Cardia, Inc., Slip Copy, 2007 WL 3454403, , D.Minn., November 08, 2007.
41 Pfizer, Inc. v. Ranbaxy Laboratories, Ltd., 525 F.Supp.2d 680, 2007 WL 4226417, , D.Del.,
November 29, 2007.
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4.8.19 Abbott Laboratoriesv. Sandoz, Inc.1*?

L 2k
Summary judgment is GRANTED in Abbott's favor on the following issues: invalidity

due to obviousness and anticipation with regard to the '571 publication.

2. 2 RIEf

Héiﬁ Sandoz A > rFILf’, Abbott '718 patent El@%ﬂ*fﬁ[ 1 A1 4 JLEE N BLAIAY > UECWO
'422 publication I JE’FLF [le Y '190 patent & '571 publication ° 'FL# ’L]Jﬁméjl all im ELEEN|
B 1 R R o4 e e oo 4 m,mw
R )L R W I g~ BT rijfjfir”ﬂf””%ﬁ%'ﬂﬁﬁ‘%‘ﬂi
il -

SR rﬁif (LT WO 422 publication *)2E £ clarithromycin 172 %] E[JFAf[ in vivo
data o R ’Flf'ﬂjf’ T t@ﬁ I\J“s'fjfﬁjt ’ EJ[J’:Fﬁ v PK limitations ™ T hL7A et v 4T
WO '422 publication U= f[1 > sk F[T@zjf’éimgiﬁ} J_F:LF' '190 patent EIU%TPTEI?T (U™
'718 patent H&[ﬁ?’ﬁw[lﬁfﬁiPKﬁ[‘fb , iﬁf[{]ifﬂ " ﬁ“lﬁﬁ& ”JIEJJ%]J [ b1 > (RS
Federal Circuit [Vt [ﬂﬁ*”?ﬁ‘?“ ﬂ’ FIIR & PO T SEFE e i e prusE P %‘}n ang F;[ NELS

_Hﬂfm £ FTJE a21thromy01n A1 clarithromyein [IYF' & 1]% - | IR T E QHH'I—;;Q (a
disputed genuine issue of material fact).> H}9f » 3% B?G“JF?JE '571 publication *7j<F Jj@, [
"718 patent fi J’l[fk']JLPK limitations » Firl | YJ" fifH 718 patent B[ phA1 -

[~ CAFC YT1¥fY Aventis Pharma Deutschland GmbH v. Lupin, Ltd. % > [ {fel 7t i*fj
FLPERE Ay I b F SRR Y V] F - IR E[U%“@?*%f%%lﬁn I ETE_F%#«;EP
ﬁ"l‘*"/ip—'l FREGER VR - (HE JJ*U@ PR R 1] br'ﬁfirﬂﬂl%/;m*%&

e e U AP AR S % ORI - B
'571 publication ]2 F | $fi 718 patent fi J’i}ﬁ £ PK limitations > ﬁiﬁﬁiﬂgﬁﬂmf , %%11‘?‘ B
PLAHIEAUPHS o

4.8.20 Gemtron Corp. v. Saint-Gobain Corp.**

L i

Denying defendant's motion for summary judgment on issue of validity (obviousness).

142 Abbott Laboratories v. Sandoz, Inc., 529 F.Supp.2d 893, 2007 WL 4287501, , N.D.Ill., December
04, 2007.

3 Gemtron Corp. v. Saint-Gobain Corp., Slip Copy, 2007 WL 4334780, , W.D.Mich., December 06,
2007.
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2. 2 RIEEf

’FLF Gemtron i) '573 Patent [[1> - [i ﬁrﬁg@‘aﬂlj T ka[ R CE %Epw?#
i*%ﬂﬁ%#U$%ﬁw’ﬂ§m3ﬁ%?ﬁ

T@’f | Saint-Gobain [#5< the first rationale of the Patent Office Guidelines » {1131 2]]
TRAVENER o A s UEHE fajgéjé,ﬁ]h TFER > e e~ (W5 'F/‘I:r i J;@trwe
YR ok R EREOE - 5T 23 | g - 9 ERE TR R
LY~ REFPERE S S T SRRSO i INIIEY 23 (R 2
= A e | E R 2T 23 [[ﬁﬁ* ST .

3 {ﬁ;la?ﬁa"jﬂfi KSR i o ANk v bl fqgisf oo 8P| RIposig
RN Eﬁﬂ“fb KSR F'pusjfro Z/D[ﬂ | PTO Guidelines Hl””?[mu A TR E]
Fﬁl[ﬁ' [ Tquqj ATy LAV EUE'% > T Eﬁilf”ﬁﬁﬁ“éﬁw KSR R[5 47
TR [T ‘I’j%j\?lﬂqﬂj{‘ﬁ i fr‘@%ﬁafrﬁ‘@a Hif 05 Big g IR ]
T [ﬁjﬁ"‘@r i ng%h T Jﬁrﬁii@‘d@p[ ) EJJﬁJ HIEIpUE A [”Ji’?m TE“fﬂ“ﬂ:

4.8.21 Depuy Spine, Inc. v. Medtronic Sofamor Danek, Inc.***

Ak

Defendants failed to establish ensnarement defensé: Judgment for plaintiffs.

2. 2 RIE ‘
* B?'EFM rﬂ@fﬂ | R E’ETF)WE? (ensnarement defense) - [¥FLF 57T « WL
R Hff[l’EL [ '678 ;JJ%] H[gf —{%—j\ FifzEBl L 678 WEJJ%] I I s
PERYEE 588 TMJ:JI I Jfﬁ [y o [ W IQ@F”E% Ff’{ HTRLENGET Y « St do s F BrH )i
SR ISR AR E‘IJIE;%P&E SRR 678 BRI (R B T
A% Iﬁ oy 73;’;&7 F[E“&EJI Iﬂm g9t
R by @il - Jﬂ%ﬁ@fﬁ%‘h R R AR R R P
Puno patent ™ 1555 élﬁlﬂm' it /\ [*”E ~d T @ JEfe s 20t Anderson 3 fif [l
PR A RARET o 1RBK f[J§LVL~,iﬁml J{,ii
IR - B S o TRy TRV TR | e R %Efﬁ'J F['lftﬁ R » i
P SIS W HSGARS F
B EF KSR SRR © By 2 gu (KSR 1) = BB - JE g Pty &
F[FIJF Wkl R T S A F“ 7 {0 PR R A F”mglp | BRI o (1T F 2 e
*T Al r“'ﬂ‘“ PRORE o % 2 RO SRBORE R > AL R BL#1 o KSR IR0 >
ﬁ*JﬂF]ﬁt}FLI F/L'F/\if Frjﬁrnrl/w:ﬁlilf TR J/]'Fi_ }fslﬁi IJo‘FH;F“'[ESJ bright-lined
standard » F[I KSR [IUfif P e 3~ 5
PAS B SVS RN o B RIB RS FT RO KR kRS 68

144 Depuy Spine, Inc. v. Medtronic Sofamor Danek, Inc., 526 F.Supp.2d 162, 2007 WL 4305933, ,
D.Mass., December 11, 2007.
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patent ~ I') 52678 patent % Fpuss ) ?{]K RLI |G PEE 2B b -
4.8.22 Depomed, Inc. v. Ivax Corp.**

L i

Ivax's motion for summary judgment of invalidity is DENIED.

2. 2 RIEf

S £ IR SEORL © (TR - R i
Crr o R w o UL Jm HH > B R - AR
”ji%»'ﬁ’i7 fgi@, I Jﬂ&#ﬁ{l}i‘fén S R RS 'Fﬁﬂw&xﬂf;&?@% R
1L i B2 uf‘ (iR > P GE(Metformin HCT) - 917 }%ﬁﬁq@a’fﬂl Flffoistofi
— ;F%i °

P S R 2 PRI (S R O
(clear and convincing evidence) » 55 F:fﬂjfl@ l— Jﬂ&ﬁﬁlﬁi‘iﬂ M RiEE JEEIE['%&%\[?‘
Ll E S L RE S L B B e

S Pﬁ[ﬂi@if} %}i’iw Tfliﬁj' lix 19?;1‘@% M RIEE ﬁi’ﬁq’fﬁ’?}fﬁ
R ’J ol s A ?'Fﬁ '837 patent I, Dow reference & & ﬁ’ﬁﬂ‘;’%ﬂ”ifﬂéﬁj Metformin * =
) D[l{ﬁj '475 F1 280 patents Fa=t FRAY= A5 ﬁlaiiﬁﬁﬁFHE ’@F[ Ivax ™ 12% 1_~UW
FIRVEGET (AEYE » A AR 475 1280 patents %‘J\ Fi > A48 '837 patent ??D
Dow reference » ™ Z[B[f| pb#1 -

4.8.23 Global Traffic Technologies, LLC'v. Tomar Electronics, Inc.'*

L Hie

Defendant's motion for summary judgment of invalidity is DENIED.

2. 2 RIEE
L, Tomar 7 H LTSI REURRIT LT TR F'T13 patent ] BYHII 2.
EIDIR S JJ%; Scott Sikora puﬂr[j\vp[; S SR B § 102 (i
PRI o WL R E | LT A R S SRR SRS b
(E5 %P we 'F[Jrg@iﬁ%@‘?‘u FLF* Klein patent > #7473+ A2 2113 patent JLEFh] pA%I[Y
[ Klein patent 212 EJ 'ﬂ@f [EJE[”?:}&#“H\%?; Fﬁﬁ? [TRLEZE] > = jj’#‘ Scott Sikora *%3}<
i 'LBF”%F[F(BH:IF R PO HRE] - Bl 3*55‘5?‘1@"’ f LHZ"?%RKIeinpatentiéé/ﬁ?L*?i
I -

145 Depomed, Inc. v. Ivax Corp., --- F.Supp.2d ----, 2007 WL 4365476, , N.D.Cal., December 12,
2007.

146 Global Traffic Technologies, LLC v. Tomar Electronics, Inc., Slip Copy, 2007 WL 4591297, ,
D.Minn., December 27, 2007.
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4.9 #HEREY [P KSR 8% T P AR ]

4.9.1 Abbott Laboratoriesv. Sandoz, Inc.**’

Ak

Defendant's motion to stay prelithinary injunction pending appeal is denied.

2. 2 RIE

e, Sandoz 24T + KSR - RUARTGRET LI 10 5 AR AL
gland) J?Fﬁ%iﬁl—: L RS mglﬁwfjgfﬂjﬁwfgﬁg% gt G ARy Pl RHs
7\3’ J}"T[i iE lFEJ_JEI E{l,iﬂ' H F[fj o

ﬁ‘ﬂﬁ KSR AR R - BF B B g 0 T H v SR e A o
%[FIL gl ligfi*l/?%p}i%n ! i VT A S “_'F"[;*_ hputTE Pl EJ[FH;Q
PK limitations F”F 35 %{Fﬁf}ﬂ j;ﬁ[{ Fégg %2 EJ “F Jﬁ;r’rfﬁj}-g%F)J~ ﬁ[;‘j)“[%j\ Il ps
PK limitations » [NIHSZ? [ ff Eh G B = ifrﬁ‘ﬂ?rﬁ ffl Jﬂggﬂﬂi?ﬁa AR 'F'\[iﬂ FFA.
LTI 718 By FAO

KSR - Lj{ﬂlﬂﬁi}\F IE |3 E14F Federal Circuit v {80 pb 1% 21y TSM testi
SR o T E R R AN Frug W SR RLERE o IERL T f AT FI
Bl ﬁw SFIFOI) - 701 R S VRO (il FTRLET) B - (AL
%38 > PK limitations )2 Fi=E s Ffﬁfiraﬂl = “Jiéfﬁr #Jt[ﬁ]ﬂj*ﬁ‘?jﬁ?%gfﬁ%
R -

= B}“é?m ’ Fﬂzf Sandoz % F LS PK limitations | MEAR E ¢ -y 5
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147 Abbott Laboratories v. Sandoz, Inc., 500 F.Supp.2d 846, 2007 WL 1549498, , N.D.Ill., May 24,
2007.
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4.9.2 Ecolab, Inc. v. FMC Corp.*®

L i

Plaintiff's motion for a stay is denied.

2. 2 RIEf

’Flf Ecolab Eﬂﬂ*ﬁ BT PTO S50 4 KQ'IEJ! ﬂj]ﬂ’uFJ%’W(re-examination)ﬁﬂ éﬂ’?’f fii(stay)
féﬁ%‘ﬁ —TJ* I F’ TR BRI TR e J e F RS B ED KSR VAR - i
fif CAFC 4161 + L7, ij{fﬁ”?ﬁﬁ'éﬁﬂﬁjﬂﬁa‘ﬁ'JE*J%’ R R R
SFHEFEIE = TR AR 2 RS R 2
File KSR iﬂi’ﬁlﬁiﬂwii = Sl NEa CAFC Tﬁi’xﬁ’l’ﬁfﬁﬁﬁﬂ&%ﬁ?
R O,

4.9.3 Edizone, LC v. Cloud Nine, LLC*®

L Hi

Plaintiff's motion for reconsideration;istDENIED.

2. =R

PR  fi mﬁﬂ;ﬂj VER N RIS T B I ST o e
bR e KSR QRIS HIOHCE S i AR SRR - (R T s
AL - PRS- F—,FJJH"'Ill patent F[1'527 patent £ ¥ EAVE &fHng LA B 24
B o PRIP= s SR fkFRe F‘L‘ A gﬁ@(reconmderatlon)ﬁ JF[*J% °

4.9.4 Praxair, Inc. v. ATMI, Inc.™°

L Hie

The court declines to reopen for review the issue of obviousness.

2. 2 RIEEf

’Fliéf[ ATMIFEEF R (F] %) ¢ ’f T FIR B 115 patent 15T 18 120 Efjﬁj;
S iR the Zheng patent 53 VBRI pLAIISAREL " o f19t ’Flj,'f SERFE 5 609 patent []1
OBy 1 ~2~6 7 > 8 RIS PR PR 4 Jﬁrﬂﬂl“'ﬂlﬁu TFIED S ]
FEIHRIESR o

(ERL7E i e ma[ FSESPOMETER o S E R B H’i’(@%ﬁ’)ﬁﬁ E S (RIS

18 Ecolab, Inc. v. FMC Corp., Slip Copy, 2007 WL 1582677, , D.Minn., May 30, 2007.

149 Edizone, LC v. Cloud Nine, LLC, 505 F.Supp.2d 1226, 2007 WL 1585546, , D.Utah, May 30,
2007.

130 Ppraxair, Inc. v. ATMI, Inc., Slip Copy, 2007 WL 1732205, , D.Del., June 14, 2007.
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4.9.5 Torspo Hockey Intern., Inc. v. Kor Hockey Ltd.™"

L i

Defendant's motion for a preliminary injuction is DENIED.

2. 2 RIEf
P11 Torspo [fif iﬂi‘ﬁtﬁﬁ”@ Kor & PEFg’iJ/I?? ]?:t@lﬂjg J';JJ’EJ‘TJ;%“ 'Fsy%,
FIIs o B (RPN I R T4 R BAERST » UL 32 2ok
RS BRI F A ”w” BUFIVE e (s ffe AR - S8 m@mz
HE B FI%JTEL"*E” BRI FTJJF" '505 patent i%[ﬂt LT | BASIES LT SR 2
o

4.9.6 Seitz v. Envirotech SystemsWor ldwide [ ne.>

L Hi

Defendant's motion for summary. judgmentis dénied:

2. =R
’Fﬁéf[ Envirotech {1 A[RRAVRAVEIEE - @?‘%ﬁ’ﬁlrl Seitz ]EIJFJH“[ R PR
e P (PLRLERTIR B ATIFY o DERAFIART o L, 2 R 711 (R AR 5ot -

[ 'aiiﬁifa SEbE LR ﬁﬂTm_ AL E PR T KSR FHES B %ﬂji>iifj*é§ﬁ}’%€
:TKSRirTYtiEHé%“ P10 E ) b S oS T P gatiee ”ﬂﬂ:ﬂj%j* i
p JFﬂEIPgRr o

4.9.7 Smithkline Beecham PL C v. Teva Pharmaceuticals USA, Inc.t®
. 2k

Plaintiff's motion to strike the May 24, 2007 supplemental declaration of Dr. Lemont

Kier is denied.

1 Torspo Hockey Intern., Inc. v. Kor Hockey Ltd., 491 F.Supp.2d 871, 2007 WL 1752725, , D.Minn.,
June 18, 2007.

152 Seitz v. Envirotech Systems Worldwide Inc., Slip Copy, 2007 WL 1795679, , S.D.Tex., June 19,
2007.

133 Smithkline Beecham PLC v. Teva Pharmaceuticals USA, Inc., 2007 WL 1827208, *1+ (D.N.J. Jun
22,2007).
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2. 2 RIEEf
’Flf | SKB ¢} —%J%fﬁf‘ claims 42 and 43 of the '953 patent ./ ZFI[N| pAH VA FRERED

E Fﬁzr[ Teva EJ!%‘: Dr. Kier *4 fift1[piViEs o 3 [~ FEEHAHEKSR 3 FHL R A9y
- Rl F,Fg’:tﬁﬁz PR R e TR ‘IJ %ﬂi %“ f§# % Dr. Kier lU-Lf Jﬁ; I
P - R JE[iIFLf 2% Dr. Kier U‘FFF?IL [ft@%ﬁF%W SETRYEE BT A Y Log P il >

W#W%ﬁ#ﬁ@%ﬁwp%'%ﬁﬁﬂwﬂﬁWﬁ% UL B T R
EFF PP LRe rﬁlrlﬁi’#ﬁﬁﬁ Dr. Kier ¥7e 1R BV - JF‘J:F,FI FFEFIR HIIEI“ | Dr. Kier
FBME o

4.9.8 Andersen Mfg., Inc. v. Diversi-Tech Corp.™*

L i

Plaintiff's motion for a preliminary injunction is DENIED.

2. = R
1 [i;lan o ’%’Lf | Anderson it F—ﬁ%if“ '412 E Al E| AR E A0 - 19E EIEREHL
L= (e sy = hp e HZ]gt R ’FH:F Dlvers1 Tech =IFEHA Ejrﬁ%ﬁ/\?/ﬂ*ﬁ B pA
1&@@@4'@?&5&* 0 @fﬁp#ﬁzr [1%“ N gif?ﬁ ,:t#_ljﬁ[ﬁ%u]j ﬁig}lﬁ’?ﬁi{l e pigt ?J
*%@ﬁ’ﬁﬁﬁ“wﬂdﬁﬁfﬁjiw AL il 2 TR £ FBTAL
AL R PRSI

4.9.9 Samsung SDI Co., Ltd. v. Matshushita Elec. Indus. Co., Ltd.**®

HIFR
GRANTED in part and DENIED in part.

2. 2 RIEE
JFHELF i Matsushita Electric Industrial Co., Ltd. and Panasonic Corporation of North
America(fﬁﬂ "Panasonic") FLA* KSR 4 ,]'clfgﬁ%flﬁfig AUEYE » AL KSR R Rk
B 1 TR} 3 R (expert discovery) & e FREIT U HATHEIRD HIGH » 1B 15l
ﬁﬂi?@?ﬁ? o EREIFIVRL - Rk F, Ehl) TEL"F.FW‘ ”4|1€ AIEERENE AN Fu;ﬁ;?@&
f{ , EJM”' JAUSE KSR iFI\Jg%Llﬁgf%[J ST i“r[ftﬁuri‘?@ E e SERURL > B
[mTﬁﬁﬁﬂﬁwW%W%w%’@#&q%%Eﬁaﬂi[b@m%%ﬁﬁﬁvﬁ
ji[%é%j@ﬁ ”T”%ﬁ B %ZEJ@ It JJD” Het o

4.9.10 1 zzo Golf, Inc. v. King Par Golf Inc.'*®

13 Andersen Mfg., Inc. v. Diversi-Tech Corp., Slip Copy, 2007 WL 1892509, , D.Utah, July 02, 2007.
135 Samsung SDI Co., Ltd. v. Matshushita Elec. Indus. Co., Ltd., Slip Copy, 2007 WL 1964636, ,
W.D.Pa., July 03, 2007.
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L i

Leave to file a motion for summary judgment on the issue of obviousness is granted.

2. 2 RIEf

HEIRPL- lf Jﬂ%“'ﬂ%\%jf/\g [y B I SRR lﬁ'iﬂhﬁ"—j"“—rﬁﬁiﬁ%
L['FTJV«\E'P ﬁj,;p[f_l: S R R e ﬁLJ@F (H Jf‘ﬂﬁ\*ﬂﬁxéﬂﬁ » AL
f'é=»> 704 patent 7 SR | B4 735 o 3 B?E[?’it" » KSR %= e Hdsig s EJF‘%\%}F{*EJ! e
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4.9.11 Pass & Seymour, Inc. v. Hubbell Inc.*’

L i

Plaintiff's motion for preliminary injunction is denied.

2. R
’Fl f (P&S F—Sﬁtr’ » U1 '110 patent., f IEI5J$$ﬁ 25~29 A Heimann patent V= oI ]
[fJ i Tk JH’\ jﬁgjp{ AL PR R A& AT (Inthe, Heimann patent the electrical wires are

terminated out51de of the junction box) > =" Heimann. patent aaTFSi :”:slﬁl FIE | FE o P
F[Fé’ik'r » Heimann patent &% 1110 patent %"]*‘E 25 829 FRE pJBerF[J ="y Heimann
patent #[F“” G3Ad T £4[1] 0 T "0, patont #E F{ Ejjanﬂ?"gf e~ ﬁ&?”ﬂ@‘iﬁn sl
B ST B

PIGEAIERL - 2 1110 patent B BY LR BRANIING S 7% > & BIRREVR P &S
is‘i E L R N J/pﬂ?‘/ﬁjp“ Sl s BT HERE i JJ‘:EFﬁfU FUMgAT o

il

4.9.12 MercExchange, L.L.C. v. eBay, Inc.™*®

L Hie

Plaintiff's motion for a permanent injunction is DENIED.

2. 2 RIEEf

1[5 FERE FJLF“' | MercExchange ‘a‘:ﬁﬁzf | eBay AR iU 9\§‘ﬁiﬂ—ﬁ B > [k Bﬁaﬁgﬁ £
U e S PSR e 2 -

— ~ Irreparable Harm : FLF (e R %AA’TU REXZAH[: IJ]fEéf o BT f | P URER IV A A

1% 1720 Golf, Inc. v. King Par Golf Inc., Slip Copy, 2007 WL 1987789, , W.D.N.Y., July 05, 2007.
17 Pass & Seymour, Inc. v. Hubbell Inc., --- F.Supp.2d ----, 2007 WL 2172648, , N.D.N.Y., July 23,

2007.
138 MercExchange, L.L.C. v. eBay, Inc., 500 F.Supp.2d 556, 2007 WL 2172587, 83 U.S.P.Q.2d 1688, ,

E.D.Va., July 27, 2007.
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~ ~ Adequate Remedy at Law :

= ~ Balance of the Hardships : ﬁgﬂ*ﬂﬁ{’@zf (ST Jb]“”b 0 %ﬁ&’f[ ﬁIJF;[ A g
SRR AL SR A - T R
Post-KSR % » {# ﬁ?zﬁé”k 5'265 patent #L PTO re-examination {|t-EREH [N pb 1Y F[ Sl \Lﬁ

[ ~ Public Interest : ** 5 F[|7% E’H FWH LA J?ﬁ’ AJ [ RLI Flfﬂ LS ax/‘ & IJ?EJ
i

At + PUE AR S HER BRI B I T AGESI] - Lreparable

harm is clearly negated by a ﬁndlng that "the patentee was willing to forgo its right to exclude

:\—_u

by licensing the patent".
4.9.13 Herman Miller, Inc. v. Teknion Corp.™*

L Hi

Dismiss.

2. 2 RIEf

In light of the Court's decision in. KSR, plaintiff decided to issue a statement of
non-liability as to the '506 and 222 patents. As a result, the parties voluntarily dismissed all
claims and counterclaims relating to the '506 and ' 222 patents, leaving only the '741 and '842

patents at issue.
4.9.14 MMJK, Inc. v. Ultimate Blackjack Tour LLC*®

L Hie

Plaintiff's motion for a preliminary injunction is DENIED.

2. 2 RIEEf
rﬁlf[ MMIK foifj=2V ?’Tﬁf Bl SRR e REPIPIH S ¢ (1) a reasonable
likelihood of its success on the merits; (2) irreparable harm if an injunction is not granted; (3)

a balance of hardships tipping in its favor; and (4) the injunction's ... impact on the public

1% Herman Miller, Inc. v. Teknion Corp., 504 F.Supp.2d 360, 2007 WL 2230042, , N.D.IIL, July 30,
2007.

10 MMIK, Inc. v. Ultimate Blackjack Tour LLC, 513 F.Supp.2d 1150, 2007 WL 2428047, , N.D.Cal.,
August 22, 2007.
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4.9.15 Timeline, Inc. v. ProClarity Corp.*®*

HIFR
DENIES Plaintiff's motion to sttike portions.of Defendants' supplemental expert report

and to exclude testimony related thereto.

2. = RIE

ABHRIERR - TRBER %LJFE':F, ProClarity HE{H| 7 1%} IJTEJJBJ;% JB‘"EJ! FlJ2 o3t
I TE‘L]%&KSR FH AR B pA A rLF Timeline {1 S‘EEVFB':F, YR A I
J’i%“ o (ELRLPE R AR o 1 55'€Fu ’ ?llelfiiﬁfﬁéﬁfEﬂﬁlff\%T KSR pylkig:
& J@F[E SR Y RLD R F?'E'EW?HRPJ?}' o PNIF= 3 F%fﬁ]ﬁl?’iif[ ERE 2l
J’i L NPEHY ;rajtg’mgljl VR ﬁ[,ﬂ[’[‘éiflfjrl;% Ao

4.9.16 Asyst Technologies, Inc. v. Empak, |nc.'%

HIHR

Denying motion to alter or amend the judgment.

2. 2 RIEEf

OS5 0803 1 BRPSITRAHRIBLT (S TOpiat - IS « OIS B
(judgment as a matter of law)f! 7+ Fg‘?ﬁfﬂ’ﬁi?ﬁfﬁjﬁicif*]J » MTEIR IR AT, ﬁﬂfﬁ;ﬁ [l B[
U OB R I (RYSUE T KSR R 2R FL) & PR B R

1" Timeline, Inc. v. ProClarity Corp., Slip Copy, 2007 WL 2463300, , W.D.Wash., August 28, 2007.
162 Asyst Technologies, Inc. v. Empak, Inc., Slip Copy, 2007 WL 2462154, , N.D.Cal., August 29,
2007.
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4.9.17 Altana PhamaAG v. Teva Pharmaceuticals USA, Inc.'®®

L i

Court denied Plaintiffs' motion for a preliminary injunction.

2. R
FUFT Altana EFEREE, Teva 51 Sun (795579 i F] » 2 [fli Hef &?’Tﬁﬂﬁ AN F'U%’E
o VRG2S SIS A R R R SR BRI - 5
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S b %*Wm%ww R e R
WjjﬁWWnﬁﬁP @m S EREBROELE IR - S R
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EFEd [ Post-KSR [iUili fL (Takeda Chemical Industries, Ltd. v. Alphapharm Pty.,
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H JFF”EFF e[ compound 12 L7 Ejrﬁj@‘agﬁ P (IR

H o R A Ll' U - S A DR TE B S
&3 compound 12 [V VA [~ - See KSR, 127 S.Ct. at 1740.

e %W?EF;"JHFJJ“?{W?ﬁ PR ’Z’E(J@:% ﬁyﬁ'\ipl RS FRN B!
I [ ERR  T FfLRLE A

4.9.18 Novartis Phar maceuticals Cor p. v. Teva Pharmaceuticals USA, Inc.®

L Hie

Plaintiff's motion for a preliminary injunction is denied.

2. 2 RIE

163 Altana Phama AG v. Teva Pharmaceuticals USA, Inc., --- F.Supp.2d ----, 2007 WL 2688917, ,
D.N.J., September 06, 2007.

' Novartis Pharmaceuticals Corp. v. Teva Pharmaceuticals USA, Inc., Slip Copy, 2007 WL
2669338, , D.N.J., September 06, 2007.
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(1) Prior Art: Penciclovir Was an Obvious Lead Compound : 'Fl F,# F=MME J;@F{FIJF‘/
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IJ2# 4% penciclovir fl— J&ReE ]R3 ﬂf{

(2) Prior Art: Obviousness of Makmg an "Oral Version" of Penciclovir : 3 B}%FH I;E)ETJ—E
SV AR ¢ BRI A ) GB 204 RS % PRI 0 » i)
penciclovir [%£} lead compound I'J ¥ d-1S Ei[ 1 prodrug (fQL_#’ B EILF:. FUg BB
parent drug [T (P RL AV ISE SETEL 8 F e A -5 ks 5 4 pH
R AT S (B VR R8P .

(3) Prior Art: It Was Obvious to Modify Penciclovir to Create the Prodrug Famciclovir :
YT KSR R FFr o FURS i = Jﬂﬁ‘??éﬂ[@ﬁn ol - EJE‘:’F;FE L‘%Eﬁfﬁ’?‘}ﬁjﬁfjp‘ RES
IR ) 6-deoxy fEuls=I T LR AR L PEtifres i e i EJ}WO L F[r?i% famciclovir 7% kL
TF HH ﬁﬂj’ (I e B 2= e F'El %IHF ﬁjﬁiyﬁjpT‘—J s J‘FLF]W&T fe e el ]
- AR T R - QRW%W?TW | PO O fLSRE -

4.9.19 Sorensen ex rel. Sorensen Research and Development Trust v. Black and
Decker Corp.'®

L Hie

Granting in part and denying in part defendants' motion to stay.

2. =R
’FH:FIE,I‘} ﬁl%ﬁj‘#’m\ PRI, F;'LF [y 184 patent ERCE pﬁ;ﬂ’é“?& PR RE TR
FIRAVE] éﬁﬁ e N F\,?F{lﬂﬁ%a‘*ﬂi%ﬁf RN SR () 7 e mA T

PR () KL R i A w ﬁ'ﬁ%wm Hla (3) AL
ri‘*Tf“‘FﬁJ@EUiﬂEﬁﬂ%’#ﬁfjéﬁ% :
PEIEETH > R IR ] 2 R < U R e e

195 Sorensen ex rel. Sorensen Research and Development Trust v. Black and Decker Corp., 2007 WL
2696590, *4 (S.D.Cal. Sep 10, 2007).
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4.9.20 Eaton Corp. v. ZF Meritor LLC*®

L 2k
Summary judgment is DENIED.

2. 2 RIEf

I Y SAERROT (R R T R e 35
5 P TSR ([ A OERLET) PLAY < VAR (RO )
ICRL 2 IR 8 10 » R BB BT 55

4.9.21 Sundance, Inc. v. De M onte Fabricating; Ltd."®’

L Hi

Defendants' motion to overturn the jury's infringement verdict is denied.

2. =R

[ TFORRAL PV S SISO L - B S U
VRSP B - Ly FY TN © L B ORI 6 - I
TR PRI R R (R (AR PR T R

4.9.22 Power Integrations, Inc. v. Fairchild Semiconductor Intern., Inc.’®®

L Hie

The Court will offer no instruction on infringement.

2. 2 RIEE
e B;'a‘ﬂ%fﬁ?ﬂﬁﬁ{ﬂiﬁ B;%‘%%HJ‘? KSR FAUZHk - Fﬁgg@wj;j\ ﬁ;m@f | F P R

1% Eaton Corp. v. ZF Meritor LLC, Slip Copy, 2007 WL 2738811, , E.D.Mich., September 19, 2007.
17 Sundance, Inc. v. De Monte Fabricating, Ltd., 2007 WL 2746621, *1 (E.D.Mich. Sep 19, 2007).

18 power Integrations, Inc. v. Fairchild Semiconductor Intern., Inc., 2007 WL 2893391, *1+ (D.Del.
Sep 20, 2007).
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BAEERRP 1 S D R I E‘H??F'fz[ﬁﬁﬁfm AR L %’*I'EJ@E
3 J’ﬂj Jﬁ‘[ﬂfﬁ U F5 o ("We need not reach the question whether the failure to disclose
Asano during the prosecution of Engelgau voids the presumption of validity given to the
issued patents, for claim 4 is obvious despite the presumption.") ﬁ[‘@gﬂgﬁ ﬁ;lggg‘{%&mgfjﬁlﬁi fd
TR - iy AR SR R -

AR Bl Fairchild ) WA K B g TR > AN o puE e s s
LR IRy I'E??L'E'IJH?@’ pLRLIERT - Bi‘ﬁ?’iﬁiﬁﬁﬁﬁu%ﬁ RS < SR TR
TR R RE (frdf 0 5 R E O [ Ep LA MR BRI T KSR~
IFEEE %JFAEITT@%T'ZEE EHNE -

4.9.23 VNUS Medical Technologies, Inc. v. Diomed Holdings, Inc.*®

L i

Denying in part and deferring in part ruling on defendants' motion for summary

judgment under 35 U.S.C. § § 102-103.

2. 2 RIE

1 B?'GQJE" ’ FTJEMFL  VNUS E 9433 Patent ﬁ J%‘j\ 1o J@F[ Diomed [iﬁlij" fi jEWEU
[ER V«%j*ﬂ IV o RLE *W‘%Y'“WH%HJMU ° -Twrﬁlf 1433 Patent iU 1)
10> Bl o SR AL B *ﬁlfﬁﬂ SRR T o SRt RIS -
P IS — AR e R R (R % T RIS ST
HI i E ) R PR B AP~ prRsREp ) T

4.9.24 Titan Tire Corp. v. Case New Holland, Inc.*

L Hie

Plaintiffs' motion for preliminary injunction is denied.

2. 2 RIEEf

’T%'Lf  Titan and Goodyear (collectively, "Plaintiffs") [fi|i* FS‘E’}“E{"%’TE\JJ” ?mﬂ—ﬁ Fﬁjﬂirﬁ? ;
(FLRLyE FS‘E'TE%’[T’FLLF | EIU%ﬂQ ° Tﬂ%’@’f ; Case Elij,ﬁ’;i@[I » KSR iﬂ(?ﬂ%’%ﬁf F[|(design patent)
O YRR AT TINS5 » W L 1 S 7 2T
PAFIPERSELE > Y[ }U“\Lﬂg??“ﬁgf Fll(utility patent)fUiRYE—~ £ o BEIRE T ”Igﬁ[
f%'fr PV i 2 IR E TN SR Fiﬁrlflf I (ERLE) ﬁ”[‘ifﬁiﬁ R N DA I ?ﬂ‘?ﬁgf

RGE R R D B (ST UOTTIIRE > R ;arr»ﬁﬁLl'me

19 VNUS Medical Technologies, Inc. v. Diomed Holdings, Inc., Slip Copy, 2007 WL 2900532, ,
N.D.Cal., October 02, 2007.

170" Titan Tire Corp. v. Case New Holland, Inc., Slip Copy, 2007 WL 2914513, , S.D.lowa, October 03,
2007.
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ST
4.9.25 Eaton Corp. v. ZF Meritor LLC'"*

L 2k
Defendants' motion for summary judgment of invalidity of the '458 patent is DENIED.

2. 2RI
S~ JEFARER S F R AR R YL RELE A2 1
S T SR R

-

4.9.26 Lasermax, Inc. v. Glatter’

L 2k
To accommodate all in the simplest way, the Court finds that that motion is withdrawn,

and will file and docket defendant's proposed amended motion taking account of KSR.

2. 2 RIE
e SasiiEd %%75"\@5 FUREIRRH JF’T‘J%&H?TFIJ CAEC 19 TSM {JE¢ > I'J & et ik e v
KSR FFOZK » &~ v ﬁ:njﬂ[”ﬁ'ﬁ‘i:ﬁﬁ B o

4.9.27 VNUS M edical Technologies;:Inc. v. Diomed Holdings, Inc.}®

L ik
The deferred portion of defendant's motion for summary judgment under § § 102-103
is hereby DENIED.

2. 2 RIE
FTJE"'084 Paten [ Claims 1, 2, 18, 19, 20, 21 *'803 Patent fi*y Claims 1, 2, 7> ?Hzflf?it
P P B R B o (R B R R TR r,,wwp
i Jﬂ;}?ﬂ{qﬂ;ﬁn ~ im 130 iLF J};t{mlxaeisétix l’%mﬁlg“jﬁggigitl%wj%{[, [Eya EJTE
WP AR E@pi)qié«ﬂ% PRI SRR > TR S VR LSRR
= " lEl“J*ﬁJﬁE‘fﬁvaﬂJ”fPﬁ“Jlwﬁ‘i” BT L Iﬂif'ﬁﬂ?r?’?@‘ R

4.9.28 Franklin Electric Co., Inc. v. Dover Corp.™

7! Eaton Corp. v. ZF Meritor LLC, Slip Copy, 2007 WL 2901692, , E.D.Mich., October 04, 2007.

172 1 asermax, Inc. v. Glatter, 2007 WL 3085441, *1+ (S.D.N.Y. Oct 18, 2007).

13 YNUS Medical Technologies, Inc. v. Diomed Holdings, Inc., Slip Copy, 2007 WL 3096589, ,
N.D.Cal., October 22, 2007.
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L i

Defendant's motion for summary judgment is GRANTED on the issue of willfulness and

is in all other respects DENIED.

2. IR

’Flf Franklin Electric Co. @&g‘@ﬁ Dover Corp. Qﬁiﬁﬁ@g@ PO ISR] RS RIS [
P R e TR R RIS SRR 2 IRENE VR JEJ’
FII (257 patent)]'| W RIS o 2 BIPOTRIRL o SR RIS — ARPPEEL F L E
& F/\j fl Jﬁ‘r fSharp patent #[! Hartman patent [ [ » 1\ T 257 patent [IUYS BRI
B IFU% 55 E,,_I,;EU 0

ﬁﬂmRiwﬂﬁ@¢%Ma¢iwﬁmH%ﬁww%P”@Wg%Jﬁﬁ*@%
M%MWW%MH%Wﬂﬁ%MH%mw@Oﬁﬂ%wjfﬁHmmmwﬁﬁﬂsmm
PSR D TR L (MR R AL
¥+ & £ Hartman 51 Sharp £ f 0@ HRL 5 ST BL IO [ RLE 59 <

p=t - ?ﬁﬂﬁm Smith U T R 48 7 AR AR IRIREL phit -
e FEarl R ﬁsﬁﬁ;&igﬁ SPFT Smith fLEE(N | pAAIRY > (ETRLAPFE ST - BH) bl
I ﬂﬁﬂ[%ﬁ’ﬂ#@?@Wﬁ@ﬁ” PR - E o RUERLAAT

pAHIFY o (KSR : The question is not‘'whether.the combination was obvious to the patentee.)

S

4.9.29 Callaway Golf Co. v. Acushnet Co.*"

L Hi

Defendant's motion for summary judgment of invalidity is denied.

2. 2 RIEf

’T%'Lf ; Callaway Golf Co. ‘%ﬁ&’f Acushnet Co. 44! ifé»@?ﬁ:ﬁ ! J’F&F (& JEJJE[E [TEN
Fﬁlfjgjiﬂj FL—‘IEEELIIE[{HKJA[H:}KF[JE}J@ 3*55‘5Fu ) FS ﬁg@;-b~ Jﬁ&??ﬁl}i}?p e @#I
ailERIaill J’f‘? e IR SR - SRR 8 T %’A’Tﬁﬁ_ﬁ&iﬁf A A
B SR rf’?*éﬁp :‘~5fEJJﬂJH[EFT: IRAOBTH— A -

L *Erfﬂj’;&gjzi%' fFfert VR AR H (claim construction) i » TR MRS

s fﬂ ZFf1 Shore D &1~ 17 5 - (on the ball) 'iFEy ;91 '+ Shore D B fifi i I') BLEN ]
VIR R FIE=RE R < PR IESETH » T JiTRL Nesbitt 71 Proudfit '187 » 4 <J i<
{9t 61 Shore DRI L[ #2945 64 <[] Molitor '751, Wu Ji5 Molitor ' 637 ~43%% [
SSRGS IR P » BlE AR Molitor 751, Wu iy
Molitor ' 637 7 £ Hikry [ilﬁ[ﬁ]?iﬁ:”ij St o Jgg,s LR R Fggqgﬁj/_ i

174 Franklin Electric Co., Inc. v. Dover Corp., Slip Copy, 2007 WL 5067678, , W.D.Wis., November
15,2007.

175" Callaway Golf Co. v. Acushnet Co., 523 F.Supp.2d 388, 2007 WL 4115789, , D.Del., November 20,
2007.
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YRR * o SRR (R Y Shore DRI [ | R BALER 64 2
QL AT SR R
i;‘é?]%%&@ﬁ ) F/TTF[@ - Jﬂ&? SRR F s ] IEUT”*LLF s Ipvfg o ek G
R TP - T SRR [ s £ ”jlﬂ’ﬂJH‘F"f 8
l@ﬂﬁ(Shore D’El JH"E‘/ W 64)— B =9 ’Flf B E | FT“W\A [[—fﬁ[ﬁi[,l’iﬁu I
SR SwE F ERIEVEAYUEIEE (genuine issue of mater1al fact) » Fﬁﬁ"ﬁ’?iﬁi - jE E”;Dﬁ
2__% ! i7\_ﬁ[ﬂ‘j-“;* ‘ﬁq{;—g\&e:,f el F" ﬂl’{ﬂ-“*ﬁiﬁ 1‘1_, ”’Eﬁ:’ %[‘J\ = ”‘ " %HP (ﬂjﬁ‘y*‘jj]{[lf[ [ﬂ: °

4.9.30 Baratta v. Homeland Housewares, LL C"

L 2k
Defendant's motion for a stay of the proceedings pending reexamination of the patent in
suit is DENIED.

2. 2 RIE

’F‘iéf ; Homeland Housewares B#72— [ #riiUF | %ﬁ FLAURIAY PRSI E - (T
AL 5 ;LF, Baratta ﬂ:ﬂjﬂl%ﬁ i AR AE Y o H‘F'”’ H%ﬁ'“ KSR;;t#?Lﬁﬂ
EFF [RIED F[ngtﬁ TSM test EFS)*J@F,H\ ’FELr #TBEPTO 572 TFF] %’jﬁjq'?}f Fﬁi[ﬁaﬁ

Ur[lﬁ% » [EVRL F,Fé’:w%i |l FLFIF%EJ KSR %72 8| = 3458 TSM test o

iiﬁi‘aﬁq %o K PTO &%%ﬁ?ﬁ IIEIIE;%J}E'Li: JEEER A S HR S SRS 1 ") whether
a stay would unduly prejudice or present a clear tactical'disadvantage to the non-moving party;
2.) whether a stay will simplify the issues in question and trial of the case; and 3.) whether
discovery is complete and whether a trial date has been set." %[ 52255 4 % fl1 > iF%E SR
IR R 2

176 Baratta v. Homeland Housewares, LLC, 2007 WL 4365596, *1+ (S.D.Fla. Dec 13, 2007).
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5.1 ¥ @fprd

7+ KSR ij{ﬁr TAEE | DS BN LA 3l 845 4 - John Allison #{1 Mark
Lemley 55457t 1998 P REPE T R s B LAY AR ﬁlif'[ CAFC ¥ 1
TRV ARREGL @Fﬁ@'u)ﬁﬂ%ﬁljf?#ﬁ TSM IS 2 F [N bV 2R
fl I’:’l’?}}'}iﬁjﬁlﬁ F]€1 o Glynn Lunney 5% 7% 2001 & Frgf Apu¥ %‘1"[ flT> Tﬁ%’iff CAFC puZE#
[ AR 2R o P9 50 = Pyl ]l 8 W P RIFVE D7 ’ﬁffﬁj’%”?‘[t VEFN|
PLAIFVEP N BEH R EL ISPV ESY] 7 CAFC Ry i E | PHERT ™ [RE VRS - l”’#'lﬁ:pl'ﬂﬁlﬁfw
58 CAFC florb st Ik el * 2y b isonstd Ty ies -
Ry e 4 %ﬁ’]‘%ﬂﬂifﬁﬁﬁ”ﬂﬁ%ﬁkﬁ[ » '] CAFC e ffi ™' ] TSM IR I#Y"JE%E'
B 2

l\ﬂﬁFpJ U RS CAFC ALY, OS] H'%[l‘[\ff@*‘%@#“éjﬁ'éﬁ’ﬁiﬂﬁ

R *Xﬁ 73 8 17 2006 £F = 2007, 5 Gregory Mandel F542F ™ Ty ngﬁrgiy"‘ﬂ I ﬁiﬁaﬁﬁ
35 I (mock jurors) [Pl H BRI Hyob VSR R 2 T P A Al - 5
LIRE }375?*]‘“ et LV P EI(UFHEE » STl LYV P 2 FR N B U2 o R
SO+ 90 T AL P AR TSMUIRRER T, KLY P
F3LZH > CAFC fY TSM 37198 DJE'?!” ?ﬁﬁfr?ﬁ*r ’ ﬁlﬁi GRS el SRR
JFJ"\F i—‘l?yéﬁ FIF g‘f{ﬁ} J%ﬁq H,J{I ’ ]Elyjfgifj é?“ﬁ’ﬁ{?ﬁ E[’-??[/J @EI’SF?:I |&Ei:_|/ F[EJF[':JE l)f:ﬂ,ﬂ\ °

77" Allison & Lemley, supranote 9, at 194-97.

178 See Glynn S. Lunney, Jr., E-Obviousness, 7 MICH. TELECOMM. & TECH. L. REV. 363, 370-75 (2001),
available at http://www.mttlr.org/volseven/Lunney.pdf (last visited on June 30, 2008).

' See id. (using previous studies to obtain data for the six pre-Federal Circuit data points and
collecting data for the final two Federal Circuit data points).

%0 See jd. at 372-80 (citing both the suggestion test and elevation of secondary considerations as the
doctrinal changes responsible for the reduction in obvious findings).

'8l See Gregory Mandel, Patently Non-Obvious. Empirical Demonstration that the Hindsight Bias
Renders Patent Decisions Irrational, 67 OHiO ST. L.J. 1391 (2006) [hereinafter Mandel, Empirical
Demonstration], available at http://papers.ssrn.com/sol3/papers.cfim?abstract id=871684 (last visited
on June 30, 2008); Gregory Mandel, Patently Non-Obvious I1: Experimental Sudy on the Hindsight
I ssue Before the Supreme Court in KSR v. Teleflex, 9 YALEJ. L. & TECH. 1 (2007) [hereinafter Mandel,
Experimental Sudy], available at http:/papers.ssrn.com/sol3/papers.cfm?abstract_id=928662 (last
visited on June 30, 2008).

82 Mandel, Empirical Demonstration, id. at 1409-10.

'8 See Mandel, Experimental Sudy, supra note 181, at 15-20. He found that hindsight bias is so strong
that even the suggestion test may be unable to fully mitigate its effects in all cases. Id. at 16. He noted
that the suggestion test may do more to reduce the effects of hindsight bias in complex technology
cases. |d. at 33.

'8 Seeid. at 31-32 (He observed that the suggestion test cannot be the cause of erroneous findings of
nonobvious because mock jurors found inventions nonobvious with and without the suggestion test.).
'8 See id. at 31 ("The results indicate that the suggestion test also does not achieve its primary
goal--ameliorating the hindsight bias. Mock jurors who received the suggestion instruction were
subject to the same hindsight bias as those who received no instruction.").
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Sean McEldowney F5#%38 % 1"~ i Tﬁ”"ﬁﬂi [ gt o 2 ERg N pA AT o 95T
i 1990 F (8 B9k 5 T Rl AR RIZ R AR L o L IR
?”;W%WJ Ej,iz:pﬁ g j(‘ﬁfﬂfj‘[‘?&ﬂj B AR 1970 F (1 s ?BEJ_'\ ]@F[fj@é o lﬂjF £ BESR
a7 LR 2 R ARV E v (> [P ol e o 2 -

Lee Petherbridge #! Polk Wagner ???y;j»“n F[;;-Tgi F - B %Vf 1o g 0" CAFC F—ﬁ%fﬁf‘ JHH
[ L ATERY AR o (T & f?@@r%’ *H‘E{‘FETEJJ FIPE TP IR HIFYfER IR (summary
affirmance) "Rule 36" % {F'** > [RFEOHE L 1990 & 1 F] 1 F1Z 2005 % 6 F] 1 P > 5
FOREHVELYERLS T Priji(observable analyses of obviousness)'”* © 7 362 2 LR A
FHE] 480 [H37H6 T i % TV 1[0 » e BB CARC S8 T B4 7g ot
SRR « R0 L3 » CAFC 7 /AT PAA 05 474 P AP 0 B2
FRAORBRI IR - CAFC 042 i (%2 FEITD) BASIAE PO 2 oA » = TSM k=4
s SR P PR -

Christopher Cotropia 42 I[[&#%] 2002 &# 1 7| = 2005 & 12 F|{[#] » CAFC V74
%Hl]ikf[ﬁ%l"eﬁﬁt » FRIVE 1 (macro-level)pu T = 55 #7 CAFC fﬂcf[[ﬁﬁfiﬁﬁ%p ZEUES
U BARYE > 20 1 i (micro-leve )y Lt k! ZHCRIEN - F5 152 TSMHIREsSE 7R
BT pAIE 2SN /%B IR G CARC ) o mp;?'plﬂﬁ%ﬁaﬁlw
Rule 36"% 7+ T i B AP J: AR BT | SR

—E

"% Seeid. at 19 ("The study indicates that thé Stipteme Couit's Graham framework also does not have
a significant effect on the hindsight bias™").

187 Sean M. McEldowney, New Insights on theDeath of Obviousness. An Empirical Sudy of District
Court Obviousness Opinions, 2006 STAN. TecH. L. REv. 4, available at
http://stlr.stanford.edu/STLR/Articles/06_STLR_4/McEldowney-Obviousness.pdf (last visited on June
30, 2008).

8 1d. 9 63.

'8 1d. 9 64-67 (noting that "the Federal Circuit's doctrinal shifts in obviousness seem more subtle and
less damning than some have asserted" and that the regional variation amongst results contradicts the
assertion that "the Federal Circuit has effectively objectified obviousness").

0 Tee Petherbridge & R. Polk Wagner, The Federal Circuit and Patentability: An Empirical
Assessment of the Law of Obviousness, 85 TEX. L. REV. 2051 (2007).

P11d. at 2072 ("Cases directed to the obviousness of design patents were excluded, as were cases
directed solely to obviousness-type double patenting."). Id. n.110 ("Both of these cases were excluded
because the form of obviousness analysis (if conducted at all) is not sufficiently comparable to the
typical § 103 analysis to be of use in the data set.").

2 FED. CIR. R. 36 (Federal Circuit Rule 36 allows judgment of affirmance without opinion when
certain conditions exist and an opinion would have no precedential value.).

193 Petherbridge & Wagner, supra note 190, at 2072 (Because the core unit of measurement here was
the way the Federal Circuit analyzes obviousness, each observable analysis of obviousness was a
record in the database. Thus, if an opinion analyzed three claims with separate obviousness analyses,
each of those analyses was counted as a separate record. Conversely, if the court analyzed several
patent claims under the same obviousness analysis, that was counted as a single record.).

" 1d. at 2096-98.

195 Christopher A. Cotropia, Nonobviousness and the Federal Circuit: An Empirical Analysis of Recent
Case Law, 82 NOTRE DAME L. REV. 911 (2007).

1% The inclusion of Rule 36 cases considering nonobviousness, of which there were twenty-four, is a
significant difference between this study and the one performed by Professors Petherbridge and
Wagner.
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PIIER R > FRLEE KSR AHCVT) - S PRI R o 240 KSR HH
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(O BT B AY S o 255 b B + 2 H R O R
R R e = (IR UMD s I S
CAFC #7117 3y P | 35 Tt = 8 o R s 24 P T B 1 R
o SR RS S ) kL A BT > 1 RUIRL R F
SOELRAIN | PAAIFYZ ol BN SR EHRL A L TR IRV R E Y o s Tt i
] FIUEH’%‘TFE‘ ik > 2 EIhLafiv Cotropia 5% > Petherbridge & Wagner 7542 > I'| %
McEldowney FHEIF R I 97 A1 KSR Ao <
BRIV KSR AR i PR el S 47 o

5.2 ZipFi(Macro-Level Study)

iﬁ[’[ﬁ{ﬁﬂ (7= Eﬁiﬁ?ﬁgﬁﬁfi LANEY WPV KSR R i o R «*U%’TEJ’ al
T PO b+ R MO B 2 345 CAFC #[H% District Courts [y
I’[E'ﬁﬁ l'ﬁq“wﬁ [ CAFC HIR~ F k7] E’yT—E'JJ all @%‘,iﬂi {4 (F! District Courts J—F%)k’/ Fl lﬁ%
FIBRCA[F (F1 USPTO _Egm) Pl « 7o ) “SRRERPITRL » 4 7719 vacate JULfF » CAFC
TR TN AR AV TR E SEEZEN ) B A FIERAR [k AR [H'ﬁ“xﬁi*’ﬁf‘?@ﬁ‘}ﬂ
USPTO RIK L -

7" Cotropia, supra note 195, at 925 (The study is defined in terms of patents, not cases. Often opinions
included decisions on the nonobviousness of more than one patent, and thus one opinion may result in
more than one data point. In addition, in those cases where decisions varied with regard to an
individual patent's claims--that is, some claims were found nonobvious while others found
obvious--each set of validated or invalidated claims are counted as a single patent. Therefore, for some
cases, a decision regarding one patent may be defined as two patents for the purpose of the study.).
This is another difference between this study and that performed by Professors Petherbridge and
Wagner.

"8 1d. at 934 (The percentage of patents found nonobvious is only slightly higher than those found
obvious--36.27% compared to 28.43%. Ignoring the vacations, there is close to an even split between
findings of nonobvious and obvious--56.06% compared to 43.93%. This frequency fails to support the
claim that the nonobviousness requirement has lowered significantly.).

91d. at 944 ("[T]here exists an even split between those cases where the suggestion test prompts a
nonobvious- oriented finding and those cases where something else prompts such a finding... The
results show that the suggestion test is a big factor in nonobvious findings, but it is not an
overwhelming factor.").

200 BT  FASFIN S FRREE > (TRAIECERE RS KSR % I&ﬂfl TR B PO A2 AR U
AP ) (15 2 B SEPHPT OFY 4 ) 0 F199-116 > 2008 F 5 7 -

PR  Fr 112 e Fe o g,nﬁ%ﬁ Lo T KSR 2 & [ H P8R » CAFC ~
[T IDE R T
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5.2.1 CAFC 2 HHe— (RSB AR % (S H R BK 1 (e53 47

[£2007 & 5 £ 1 Ell 2008 = 4 k| 30 s pJEFJFJ /'] » CAFC ﬁfrgﬁ'ilfjrs,ﬁﬁ?
R PR TR 32 1 0 B g 41 ﬂﬂ@r Hlv HAIREK T [District
Courts P 725 ft - Elif 32 I[“ﬂ**]@\f EYM- o [(IGHGRR T USKIO TEe
7 Elif 9 l[”ﬁ[@\f BEMTES o JRER HRAVE R LR H;UEJ
Tl I'WJJ*HEKT’ ZHEN BAHIAYE] 11 I'[“J’*HEF T AE[pIVE] 8 [[‘HJ’%]JE’F + 917 KSR
PRRASR FFEl o PR ELEH BLAIAVE 5[[*]**[5( 2| PLHIAVE 3|[*ﬂ**l§‘\f Gy
FE[FIAVE) 3 1] l*ﬂ!ﬂ@\f BB~ IR

[ Part 1 Analysis] }Iﬁ’f VBTG TR] (Post-KSR)= Lee Petherbridge #{1 Polk Wagner
AL A H N EVEEETR (Pre-KSR)MT=EE » 1 I HE[Y[IA bﬁal Ff-3.

Time Period 5/1/2007~4/30/2008 1/1/1990~6/1/2005
CAFC Post-KSR Pre-KSR
Obviousness KSR does TSM does
KSR applies Overall | TSM applies Overall
Standard not apply not apply
Obvious 11 5 16 98 146 244
Non-obvious 11 3 44 T 89 89 178
Sum 22 A 30y e, 187 235 422

F F??EDlstrlct Courts USPTO =7 CAFC J‘[Jﬁagf(ﬂ@ffﬁ Tvﬁcate ElfJFJJJ e

The Rates of CAFC Obviousness Decisi‘ons (excludes vacated
~dispositions) .*

SOONANNNANN

q?ﬂ[f f?? EDistrict Courts » USPTO I/ CAFC ZL[JH{Ej FlIEeE T\Vﬁcate ]élfJEJJ Fgr

Frto pHE = F T KSR 0 i B CAFC 2 3L 5 g;ﬁqlgf@f FIIBE=51£% 53.3% -
FESERFS KSR i;[/ﬁfm@ 57.8% » TIENEE ]JE{J RN [T 4.5% o AT VR T

292 Petherbridge & Wagner, supra note 190, at 2087.
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SRR A Y 22 il -

CAFC Decision Post-KSR Pre-KSR
Obvious 16 244
Non-obvious 14 178

FEETHUH S p fliEh 0.7035 0 A4 0.05 5 12 E ARG FRUBEE A B o &

. KSR

%= - CAFC ?iﬁj@’rgfﬂjélesgﬁl | PLAERORRE o 23t R R B o
It I') CAFC 9] KSR =52 0B > A1 KSR R 2 gt =gt -

CAFC Decision KSR applies Pre-KSR
Obvious 11 244
Non-obvious 11 178
SEETHEE S p flfiEh 0.5116 > A4 0.05 » 2% AR EH HOBEE 2 £

F| % CAFC %95 KSR %'[=43:

HEFURASS FTKSR RFEH S | TSM IR 2 %y

i

CAFC Decision KSR applies TSM applies
Obvious 11 98
Non-obvious 11 89

aI.ETrJE HEl G gt p [;gjﬁ, 15 ~F20.05 > YJ"LJﬂJt*f '—Fl J%EEE‘/ Rl o

Hov B FPHEE KSR 16K | CABGWIL TS (=42
YA o PR = F5 AR Ged | BIEKSR ﬂm\pu;;t Gl p;,;“

@M%Mﬁ  RLP
||1 Iz HIpvH JJ talior

'j‘lﬂ% 50% » MR D[] KSR ANRESS R Bt pJWD I Jﬂ* FIREIES
62.5% » T IENLE ?Ejﬁgj R D 12,5% e 2R f?&%ﬁ‘—v[m b 2x2 Hif
CAFC Decision KSR applies KSR does not apply
Obvious 11 5
Non-obvious 11 3

RFETH I SR p T 0.6887 » AN 0.05 » 2 E HFE FUEIE B o IS T"i

F\,cJ[E' | KSR HRR[EELHEAUELYE » CAFC T2 (I *[J”r;fﬂjtr‘ "R BAHT ) Y
EE I
iz o i KSR %'V & » CAFC %Jré*érffr%ij{ EYERE= R RS UL ’?[r J;‘H o
PSR AR 22 Sl
CAFC Decision Affirm Reverse/Vacate
Obvious 9 4
Non-obvious 13 15
SERTH N SR p lEE 0.2 AHT 0.05 12 EREGH FAOEEE R o [ AT KSR R
pLAIE [ P2 > 0 PR F{FJ F‘E "*F"’ AR SR T EE

i » CAFC 7 21|
ﬁlj EAII:FDJ ﬁ&/ I—EJEQ;ET_'I

E,J,écp EIU?“H{E‘}}}??L’ o

SRR e gy rﬁi[l’KSR;i V& CARC 7 2878 7112 FRRIT) Bt
1 AR LB -

7f‘E'(é = ﬁ[ﬁjj/\ KSRi [/FIJ
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[(Part 2 Analysis] Jij 5 fulffi5ee ] (Post-KSR)=* Christopher Cotropia 742 L]
ATl i fITOBOBEYR (Pre-KSR)MTE=GRE » 1t I EOIAA ~ R ~ [ = A

Time Period

5/1/2007~4/30/2008

1/1/2002~12/31/2005

CAFC Post-KSR Pre-KSR
Obviousness KSR does
Standard KSR applies not apply Overall Overall (TSM plus others)
Obvious 11 5 16 75
Non-obvious 11 3 14 42
Vacate 8 3 11 39
Sum 30 11 41 156
A fl??fﬂ)istrict Courts » USPTO [V CAFC i“[JH{EJl FIErt =k Ellvfg?{cate f EJJ alive

The Rates of CAFC Obviousness Decisions (appeals from lower tribunals)

ﬁ%ﬂ[’“' R EDistrict Courts & USPTO [V CAFC Z{y1

f

DONNNNNNN

293 Cotropia, supranote 195, at 931-38.
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The Rates of CAFC Obviousness Decisions (appeals from lower tribunals)

DO

W= FFTfDistrict Courts » USPTO ./ CAFC %uﬁ{;éf FIBEHT Taeate EUEJ! g

FHRRPIT 41 KSR RV i - B CAFC 2 #rEL g JWLIE@EJ:%]@W%WJ&@ 39.0% > |
KSR RV FiHIET 48.1%« 4= 5 [l J%.Jlﬂ G LI 41 KSR R B » B CAFC
2B EJ;fﬂppJﬂlﬂ Bt f1ET 53:3% - RS KSR;;t Y 64.1% > T NS [
RN T 10.8% ol ugngg Hiﬁﬁ%‘ﬁﬂ/m b 2x2 %ﬁr@ :

CAFC Decision 3| Post-KSR J Pre-KSR
Obvious e |6 a6 i 75
Non-obvious A 14 8% 42

SEETH U €A p fliEG 0.2981 0 NFT ‘0‘.05 Y2 RS PO Bl o B KSR
FF# > CAFC w AR FI7 BB 2 (R B -
pigt o 1) CAFC 317 KSR R (=52 EAURHE > AIKSR R = HIpBsi =4t -

CAFC Decision KSR applies Pre-KSR
Obvious 11 75
Non-obvious 11 42

FERTH U S p ffiFh 0.2372 0 AHT0.05 > 2| ARG FRVEEE A B
gnkﬂp 1> KSR %'V % » CAFC 712 ﬂjﬁrﬁ%uzﬁgg | BRI RS > AR KSR
4{ [/FIJ *'J‘ ?@@Fﬁj‘%—?ﬁ‘

5.2.2 CAFC [V #HH—H ’EJH‘“TEJ* IR R BT

(§-2007 & 5 5] 1 [1Z 2008 F 4 7] 30 FI- FBZ?F FuUHHRE ') > CAFC Eﬁ‘%’%“ rﬁ%jf‘\
ElE Mg E,J,?D‘]‘_iﬁlfigfﬂjlg:fi [ FDistrict Courts F% 5[ t[J 232 f [ﬂEJ!ﬂJE‘\T FH]
KSR AHRER (11 WG Y97 7 lﬁ*fﬂ@r T P 1 WA
B SEpIAVE] 4 (Y F7l FIEE e 917 KSR ZFRAVR R BEAEEREH pLATIEVE | 4 f[ﬁ"gf
Fllge > 2B BAAIEYE) 3 ) ﬁjﬁﬂg‘\f A FEpIFVE] 3 ﬁjﬁﬂi‘\f 1N
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SR B R (Post-KSR) % Christopher Cotropia F54-4 i) 7l & i 1B
e (Pre-KSR)MEEE - |1 HEYIAS ~ [~ [ s

Time Period

5/1/2007~4/30/2008

1/1/2002~12/31/2005

CAFC Post-KSR Pre-KSR
Obviousness ) KSR does
Standard KSR applies not apply Overall Overall (TSM plus others)
Obvious 7 4 11 29
Non-obvious 11 3 14 38
Vacate 4 3 7 35
Sum 22 10 32 102
*+ J—I%E]District Courts [V CAFC i“[JH{EJJ tall g EN\@calte ElfJ;gTJJ Zaliare

The Rates of CAFC Obviousness Decisions (appeals from district courts)

%H\

DO

=

204 1d. at 931-36.

_FEDistrict Courts I/ CAFC #{ik
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The Rates of CAFC Obviousness Decisions (appeals from district courts)

DO

%ly | EDistrict Courts [V CAFC {3

"t

R IR

Tcate R FIE

Froto pHg T KSR 0 i ¥ CAFC 2 2R8I HHIEIUEJ! FIIRETIEL 34.4% >
[ KSR F-VFjFIED 28.4% o Tl % ThfuBIpfis f #1607 % > pp-= froqr > KSR % i
B CAFC 2% 5| ﬁm@@gj; FIIEESF15.44.0% » AEEPS KSR RV AY 43.3% > (& He

T0.7% o [l pUgeist 1) iéibzf—“{v‘l%i%fffﬁﬁ%ﬂ}[ﬁ;;'/ XAl

CAFC Decision Post-KSR : Pre-KSR
Obvious . ‘-':H*-.:- | 29
Non-obvious 14 38

ST H S e p i 1 A 0,050 12 £k HUMTE B - B KSR R o

CAFC 7t ;#]J"grgf FIIZ B By ORERE b > 21 E R IO B -

PY9H > 1) CAFC 917 KSR % [*HE4RA95HE A1 KSR F 1 2 fIosciie L -

CAFC Decision KSR applies Pre-KSR
Obvious 7 29
Non-obvious 11 38

FE RTINS gV p fiEh 0.7939 > KT 0.05 0 2 E SRR FRVBIE A B o

£ BB KSR %V 5 CAFC 99 (=gt KL, it
HED 7 E‘Iﬁ%ﬁ ZHIMAEZH > R[] KSR HFRAVE FFE > B REELEHN FIHDF‘UEJ’%U%\'T
FfE% 31.8% o 7k A 9 [F ] KSR ZHRAYE [ FIIFIES 40.0% o [ 1F= 5 52 [Higfjgf FlEr
E“W‘“ TPt A I 5] KSR AR fFflT o b2 R ﬁLéFpprgJ; FIIREES 38.9% »
RSP 7] KSR 2{HIOR T[T B IR LA AIBEE =15 57.1% » 7 (H32

EERE SRR D 18.2% o PSRRI 2x2 SR ¢

CAFC Decision KSR applies KSR does not apply
Obvious 7 4
Non-obvious 11 3
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FhETHE S p ik 0.6564 0 AT 0.05 0 J2E | RAFE HAVERSE A B o [#T‘Fgr%ﬂ
\r“m | KSR 2 [EEL 2 EAYEL¥E » CAFC T2t #—Wj[j[p fi i gﬁ—ﬂﬁr”ﬁ TR BhA1 Iy
mfg%gﬁ TEE
fil s » P KSR RV 6+ CAFC S 138 02 T B 2] LRL 1 ) i -
TS, fﬁg{y[m b 2x2 Hfif

CAFC Decision Affirm Reverse/Vacate
Obvious 4 2
Non-obvious 13 13

FFETH N S A p fifiE] 0.6586 > AT 0.05 - fJ"‘Jjja;f fOBER B o [P RS KSR
HE > CAFC 5 ZHM) pAHIERl fF P28 E > 2o PHIREES FRIpPR ey Bl F — 3R]
£ F%ETP'JEHDJ A T2 BAE ) PO -

AT PSTIEERE T A KSR R0V CAFC 7 2% J’*UJE%’ETW | BLEIE
JF;EH‘* o MRS KSR RV TR E R Pﬂr{%ﬁ#

FIT{ PRl - IS IE[EIE; B CAFC F 2 [N ph ARt
FHEHPLY 13 ][ﬂ%mﬁi FHEF15 ]iﬂéjiﬂj ISR A Y JUE Y 25 R e 5 f
1932 I'Wﬁﬂ%l'r ek Py ) e S T SR p 5T 0.04396(07
' 2x2 HifiEn) > [ HS0.05 fsr*u% Jqﬁgrf CHHSEEE L B I E]] CAFC 7 KSR % k™
R Bh R P “E%[FHH#F?J{K " Bl Bl F7 J,’ELF,F 5o ,'EF,\IF;[F@; 2x2 Hifif 1Ay
0 fghsY 1(4 ¥ fL = FERIFEE ) 2 f) - PSS ep ffuRRaes 0.2335 > 445 0.05 >
TEREE FAVBEE B EU%‘W» ok R = ﬁl@pfj;@“iﬁr% o

CAFC Decision Affirm Reverse/Vacate
Obvious 3 0
Non-obvious 3 9

Hyl o S %Eﬁﬂiﬁt EIREIE AN ’EU%’%‘:’E@? PLHIE PFF 1[I
R PIRVEIER > (Y B ELﬂlliﬁ'FﬁEJﬁf GRE S PES CIRRE RN GTE e
=TI gkl R VR R R RN PR [ﬂJEﬁ“ﬁJ “JL{“HMHF“ R
ﬁ?ﬁé%'ﬁiiévﬁaﬂv’?%ﬂjﬁit G

5.2.3 CAFC .V HR—HVRISA ST K f (B0 17

(£2007 % 5 5] 1 [1Z 2008 & 4 1 30 1 i [V ) CAFC AR
PRI B AEOF BCKEE USPTO b ] (- w9 jﬂJE‘r 9[7] KSR
HIRFYR TR Wﬁbﬂigféﬁﬁ PAAIPVE| 4 I'[E{EJ’ g 2R RO APV E lﬁjf I &
SE[HIFE] 4 l’[ﬁ‘?ﬁﬂg‘(ﬂ 1M KSR HRAVR Rl BEZEERER T pAAIAVE 1 I'[E‘Ef g
TR LAV E] O I’[“jﬁﬂg? A A [pIPE] O ff I'HWJ’%U%'T YT

SR B YR (Post-KSR)= Christopher Cotropia #5422 Hit ¥ Hi pli

205 ﬁ%ﬁqifﬂ:’ , F;ﬁ@ﬁ:t 200 > EI 109 -

206 ”:IFrJﬁit E 110 -
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FIGJE?—;P%‘EL}:%SIZO7(PTC-KSR)I’W , FIJ J”E—:i_-”m:[?’;‘ TN l’ﬁ[ JTo l’ﬁ[*} EA.

Time Period 5/1/2007~4/30/2008 1/1/2002~12/31/2005
CAFC Post-KSR Pre-KSR
Obviousness KSR does
KSR applies Overall Overall (TSM plus others)
Standard not apply
Obvious 4 1 5 46
Non-obvious 0 0 0 4
Vacate 4 0 4 4
Sum 8 1 9 54
A7 ETUSPTO IV CAFC HIF AN ticate O A7
The Rates of CAFC Obviousness Decisions (appeals from USPTO)
/ ]
/ m
/ =
q‘?ﬂ[ It J‘I% FUSPTO .V CAFC z"[ﬁ—‘}{ﬁf FIErE= ] EIlvﬁcate FIfJ]ETJJ al5e

27 Cotropia, supranote 195, at 937-38.
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The Rates of CAFC Obviousness Decisions (appeals from USPTO)

DO

ji]e  FFEFUSPTO .V CAFC SRy AGAH]  cate R 7l
Fre s g KSR RV ?%m(ﬂﬂFQ alk G Hiﬂﬂiﬂl [[BrE=1EE 55.6%
KSR ;i I/HrJ I“Er, 85.2% o .iﬂlm TR ¥ .ﬁg\r& ) E“[Fﬂ' F[ ;{[ » KSR ;i A
’F‘l CAFC |88 b1 Jgjiﬂ : r“%ﬂ-téf éﬂa&“?ﬁﬁh KSR F VfiifY 92% » CEEHE
— fﬁ%

[591

8% 1k I S 1 ek D 2
= Y-

CAFC Decision Pre-KSR
Obvious 46
Non-obvious B 4

SEETH N S AV p [l 104 0.05> 1'7"‘J-|ﬁ—‘f ROBE, S R o B KSR#FIJ& )
CAFC 7+ i‘]]%rﬁfﬂj;’[fégp | YRS b g 9t ﬁjﬂjp SENIIE
PY9H + 1) CAFC ("] KSR % [B5 4 LA At KSR ) = ffiogsee 4t

CAFC Decision KSR applies Pre-KSR
Obvious 4 46
Non-obvious 0 4

FERTH U S p fifh 1 K8 0.05 > 72T FREE PRV A B -
FIFPREE KSR % 6 CAFC 317 (era Jﬁ”ﬁ R B

EIARYA o PR T ES PSR o TR ] KSR HHESR o RS EREA| WEDE JEJ’*]JE\T
P10 50% » 5 9 71 KSR ZFRAVETFHIRIRD 100% o w4110 st 2 [p g FIR s - o
[l = T 1R KSR ARV FF T WA SRR A JFJ’ HIBEE1EE 100% - ffﬁ‘hf
S TR KSR HHREVR [l BLH - ERE N pAH I Jﬂ*l@ﬁ*“ﬂﬁ 100% » 32 F =]l - |
TYEPE R g™ 7 2x2 il

CAFC Decision KSR applies KSR does not apply

Obvious 4 1
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Non-obvious 0 0

S ETH %ﬁm’{;ﬁ%‘v p KL 1o H7 0.05 - 4 AR HIVBTRE B - (NI kL 3|
B KSR L EER A EAUELYE o BPFE CAFC T 28 32 € R iy -
i 0 P KSR RV CAFC S SR T2 BRI BASIIE 2] LR 1y ) i -
PRk A g™ I 2x2 il

CAFC Decision Affirm Reverse/Vacate
Obvious 5 2
Non-obvious 0 2

FHETH I S p i 0.1667 » A4 0.05 > 27T |FRGH HAVEEE B o T A KSR
R CAFC 712 I BAAINERI (o287 b 22 BRI PRI i sl L% USPTO
IS TEAN A B T 2R BhA OB E

BB RTAERGR 0 KSR R e o CAFC 7 218 FII2 RN b1
FRYE b AP KSR R[] 22 R D B s -

5.2.4 District Courts V {1

f£2007 & 5 5| 1 [1= 2007 & 12 *] 31 FIpUH] V7] > District Courts 9["] KSR 2|
PR R R A P ERRIIg 0 1 86 WE A e H L B
ST BT 18 5 24 [HEFFUGES DRy AR 23 10 29 (REFIBT > 55 P2

[Ue) 30 fFH 33 (MR AT = BIETE fe
PR HIREHRRL > A Ej%i‘r‘” FI R AV 2 RLIA Sean McEldowney
PR L TR AL Tl RS EERGEREL BIRE (pure form)4TT T = FEAATE
— 21K (summary judgment) ~ Ak 2]} (judgment as a matter of law) » — &2k
(ordinary final judgment at the conclusion of a trial)208 0 %ﬁl | EI[JH{?[JH{F,J”E TR Y
T 5@3'?%}@]&%{@@@7% R e = e ”’g Hy - é@iji—m %}% SyNEE: ,LHH&EJF% rjﬁgj— , j,rﬁ
L EFRE S < B IR B R BRI R AR qul Y PR R
WET 7 b PSR POt ’Eé%w?wf?‘ﬁ ﬂ—‘*ﬁeﬁi»ﬂ | AT 2
JF' J;{*J—;k(motlon for preliminary injunction) > Fl&i_—}\ ’ﬁﬁ' [?ﬁ?ﬁﬂl ) v[I*dSﬁ(doctrine
of equivalents) ~ 2% [Hly Fg[(on sale bar) » &'{u_i[?[];’[%ﬁ ph T [ﬁrpjfff RE > [E155 HL?BT i 1 RLAT

s

o

2% McEldowney, supra note 187, 9 24 ("The question of obviousness can arise in what I consider its
“pure” form in three procedural contexts: summary judgment, judgment as a matter of law, and
ordinary final judgment at the conclusion of a trial.").

299 1d. ([SJummary judgment rulings are included only when a district court finds that there is no issue
of material fact, and therefore reaches the question of whether the parties are entitled to judgment as a
matter of law--in other words, denials of summary judgment based on the existence of a genuine issue
of material fact are not included in this study.).

219 1d. n.57. Although courts consider obviousness in several other procedural (e.g., motions for
preliminary injunction) and substantive contexts (e.g., doctrine of equivalents, on-sale bar), the
question of obviousness is not raised in its “pure” form in these other contexts. For example, when a
court considers the question of obviousness as part of a motion for preliminary injunction, the precise
question before the court is whether one party is “likely” to succeed on the question of obviousness,
rather than the ultimate question of whether the patent is obvious as a matter of law. See, e.g., Decade
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}H F PR YR] (Post-KSR)E® Sean McEldowney 75454 <] Jﬁ?éﬁ * ﬁ’l FlRSEr Y

Bl (Pre-KSR) itk » 7' I'| ( Z{[Y[1A ] v

. ﬁgﬁ B,

Time Period

5/1/2007~12/31/2007

1/1/1995~12/31/2000

District Courts Post-KSR Pre-KSR
Obviousness Standard KSR applies Overall (TSM plus others)
Obvious 24 53
Non-obvious 29 120
Sum 53 173

“.7Jv District Courts ?[JH{EJJ FlIErt=ifit

The Rates of District Courts' Decisions

H%‘ﬂ—{ District Courts .V % IJH{EJ*%U%‘?JEL 5l

E[Ifﬁl—{ f'#H > KSR %'V i » ¥L District Courts H|8rELEH [N EJ/iDEJﬁl FIRe T £
45.3% » HIEPFT KSR 2 Vv 30.6% > Efb‘zﬂﬂﬁ 14.7% > [HI7 2B Wﬁ{é UES T
B SRR O 22 SR ¢

District Courts Decision Post-KSR Pre-KSR
Obvious 24 53
Non-obvious 29 120

REETH U S bt p (5D 0.0677 » A7 0.05 > 127 AR OB £ B - BT KSR
%'[fij# - District Courts .ifﬂgr%fﬂjﬁff%ﬁ [ BLAMEHVRRIE > TR I B I
KSR %1 % » District Courts 71 HJ#il #IZF[f phafbpofys I o AREEES KSR %V

P R R -

Indus. v. Wood Tech., Inc., 100 F. Supp. 2d 979 (D. Minn. 2000).

2 d. q32.
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5.25 |5k

=5 PPOSY - T IRTHIREAL » KSR %20 A e 2 FIZ T b o
= ﬂ?\] o2 é%#ﬁ ? fhI] H5F5F CAFC 27U % District Courts Z{FH| [‘fff [Frp= l%”jfﬁ“
AF PN T KSR R0V i ¥ CAFC 2 BrELE N b ”-%J* *H@W“lﬂ? 12| PR -
B CAFC 7 I8 FI T bt - ﬁlﬁﬁ’* KSR RV fjij » =012 i bt
5%#‘ [ ¥ District Courts Z{/rELE [N pAIf IJ1EJI FIIREf] > 2 plE F| % Jf '—4‘[ 2. District
Courts il %’T%J!*IJJE.%E [ BLAEUARYE B o S12E @fﬁl“ﬁ% °

5.3 %@M(M icro-Level Study)

i‘ﬁfﬁ% P2 BT 405 L KSR TR UE LA
Jlﬂﬂ@ HBrEREE| FUL;DEF VRN 2 I'J™ 55 8% CAFC #{[{]t* District Courts ’L]H:}&?K [—(ﬁ
lfﬂe’FjIZlu pJCAFC AR R AR £ EJ!?HEJ%‘;% {4+  [District Courts '—F% EFII%T‘Z
%t  YSPTO ! '—% Py - 4 ¥ % fi€hristopher Cotropia 44 ¥ 1 1Y =
ii212m,-, AN %}ﬁ ‘Tﬂ]ﬂ“?%‘ T iﬁil*ﬁ”*{ﬁx:ﬂﬁ' V33#r : CAFC FEI?JIFL¢ T, Fﬂg“
B Jﬂ”‘“[ FYRL CAFC B R 13 T 2R B IJﬂlﬂj » I'| % ¥k District Courts
#[H_E "R BAI EIUEJJ%]J o [RIET, Fﬁlﬁﬁfﬂi%ﬁagi » RE- fEdwR BT KSR S Qp
“’F’LE'U RL P RLEF I W RV B IRE RERUS -
Fﬂﬂﬁi KSR % At -+ pRHl 2 9rE 2 §3.5 s > KSR i’?’ﬂﬁ%"lfjﬁj”g&[ﬂ% )
YpRE CAFC $ [HEVET |5 [##I?JE DEFHE T ZECT EIJ #7 Graham ii Bl TSM ¢
FEIFISRRLE] F,\,sr ;;t ] Fi F’??EIQFIJJE[ ElRESE ‘J[J(l)Reason to combine or attempt -
(2)Common sense/Background knowledge i~ (3)Obvious to try ~ (4)Any need or problem ~
(5)Foreseeability of a benefit ~ (6)Conclusory statement ~ (7)Market demand/Design incentives
5 (8)The objective reach of the claim - lﬁﬂf P ErAE YEHAE £ KSR Standard e
FiF— SRAORL > /AR Y R IEIR T KSR R AHCY B EVRIP -
[RE% Kl(teach away) ~ K2(reasonable expectation of success) ~ K3(predictable/expected)
K6(synergy)” s & (7). 5k - ) K7(finite number of identified and predictable
solutlon)E']JfLﬁ:sfzﬁJFlr [ T T **’j[?J f* K8(obvious to try) (=57 [l bhi1d 2 EHIvE)
Hd» ’E:)f,ﬂ;';‘%[t" f' FEZEIFTT o &' SC1~SC7(secondary considerations)fi! it Graham — %f[1
ﬂhlj%“lff:ﬂb B IR B KSR %V i R S‘Tﬂg’t% ; j i (1}, ] K4(common sense) ~
K5(design need/market pressure) ~ K8(obvious to try)lH fFl P ERL KSR RV 2k R
W A A AT 26 FE R G ST VRIS A~Z) > = KSR 4F FT&FUIE' I
8 ZFI(I KSR Standard) » [fij35 bﬁ_iwﬁlﬁ#g 7 KSR RSP S ARy

212 Cotropia, supra note 195, at 941 ([T]his micro-level part of the study first focuses on cases in
which the Federal Circuit either affirmed a finding of nonobvious or reversed or vacated a finding of
obvious over the four-year period. The study focuses on these opinions because they are the only cases
where the suggestion test could have prompted a finding favoring a conclusion of nonobvious.).

213 B ﬁ,ﬁgﬁ{: 200 > F1 103 -
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5.3.1 CAFC [V 2{—Irl Eﬁjﬁfﬁfﬁj IR == AR (5

f§-2007 & 5 F] 1 F1Z 2008 & 4 F] 30 [I- ;ﬂZEF pAfE] ) > CAFC ’fﬁiﬁ'%ﬂ%ﬁﬁ?
PRI AU FFHEEE) 32 7 > B 41 (R PR e H > CAFCJERIEUE B TR
LS RS FIBEE) O i TR EE TR B R FIRE) 13 (W A RUA 1 TR
iy BA R FIREE] 4 W S RUA B TR R PORFIREE] LS W o SR

CAFCJ Decision Affirm J Reverse/Vacate
Obvious 9 4
Non-obvious 13 15

+ Y B15 CAFC ERFUR 1G T BT (199 R AN ) 2 Bk Rk 5 T2 B
{1915 [RYAIBY A 69 [HAHRES =BT ST ) BT
S B

CAFC's reason for affirming a finding of obvious or reversina/vacating a
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CAFC's reason for affirming a finding of obvious or reversing/vacating a
finding of nonobvious by lower tribunals

D00 ERO0OEROOEO
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plT CAFCF FJFJUTF £ TR BAA Jgﬁ RIgARUR 5 T 2R N B pfjgfﬂj )
F|¥'] KSR Standard s Z{[HAVE] » |E[|FFF’?E }%L[“ 4 21.7% o Ef[1 > Reason to combine or
attempt |FF 10.1% > Common senge/Background knowledge |’;" 7.2% » || Obvious to try »
Foreseeability of a benefit - Market demand/Design mcentwes E‘[J [FF 1.4%» 1= 51 » KSR

Standard ;L7 B[ | bAoA 2 B0 IR BBl JE%%JIQ‘:HW% °

532 CAFC ¥ Hk—UNSHEF AR (534

f§-2007 & 5 F] 1 F1Z 2008 & 4 F] 30 [I— gﬁ: FlfJﬁF—JF'EﬂU/ PJ » CAFC Eﬁ‘iﬁi’ﬂ%ﬁﬁ?
| Hiﬂ‘]ﬁtﬁfjgf ?[J[’»il»iff[’ij(’ [+ FDistrict Courts '—% ??5 [E E[JFA' 32 1k f*{EJJ FlIgge £ fl1s
CAFC ’p"‘é?:rﬁti 1 CHT R OB IR 4 pe?“t?h {5 2T B ORI
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ﬂ@r& 13[-: WY
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Obvious 4 2
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CAFC's reason for affirming a finding of obvious or reversing/vacating a
finding of nonobvious by district courts
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W = FDistrict Courts CAFC 2Tk (A VR
gl Ele g%t ]
CAFC's reason for affirming_.a finding of obvious or reversing/vacating a
finding of nonobvious by district courts
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’p‘%ﬁ%’:’?wt BT R B JEI@EJJ FIT IR g3 R4 BB 2T b JEIUEJ: #{]» "] KSR Standard
e HEpVE] > [ [’FF,F[’?E JVFIL[N;V 23.6% - £ f[1 > Reason to combine or attempt I,FF[ 10.9% -
Common sense/Background knowledge f’;’f 7.3% > |fi| Obvious to try ~ Foreseeability of a
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benefit + Market demand/Design incentives EIHF' |I,k 1.8% o [t~ HipukL > Christopher
Cotropia P42 FllE] » & fFIRH R 1> CAFC I') TSM RS =ER &R il g
fﬁ 43.1%" > ;@ﬁligmiw IF= KSR Standard(23.6%)"[1 = TSM JE¢(12.7%)f9 L
36.3% o [HIF=> TSM JHZ4E Jﬁ'}if,‘~ Hl153 =1 KSR Standard 770 £ o (FA]RIRLY=
P B e S B e fLFS# > KSR Standard RLZ ST BLHIE S BV E RIH B P
%o (H2 PG -

PRI IORL - IS S 9 K CAFC 28 B pARet RPN PR
BAFt » [ 1 CAFC ﬁl 15| K4(common sense) ~ K2(reasonable expectation of success)
== [ KSR % }J’[ &%k > & SCl(commercial success) ~ SC3(unexpected results)
SC5(copying by others) = “Fi Graham %'/ EJF 9k %3 (secondary considerations)*'” ¢ ;ﬁ
BT 4E o [ E R A3 PR OEEI » IR K4 - KS - KT - K8
SRR IR o L AR TR 31.4% TP o NI
Hrhp J??Fru » 4[] CAFC 7+ KSR %'kl = ff’F‘[ KSR % I3k R s 218 BN BA AR
S s SR R

5.3.3 CAFC [V HIH—HT RIS EH ISR R (=53 47

f§-2007 & 5 F] 1 F1Z 2008 & 4 L300 f I~ %ZEF pA] ') > CAFC ’—’ﬁ*@ﬁi’ﬂﬁﬁﬁ?
PR YRR T WSPTOLLRE, “EL1F > B 3 9 [ F FlE - H {1 CAFC
TR 3 f%@m pLAT L ORI FIEE | 3 I[af’p‘“g?fﬁm G IR P PR FIEE O fi
B FUR E T RE PLA1 L PR FIBRE T 2R R U BT SR A OB FIREE) 2 1

g@y[m :
CAFC Decision Affirm Reverse/Vacate
Obvious 5 2
Non-obvious 0 2

+ Y H15F CAFC ERFUR 1D TR BT [0S R AN ) 2 Bk FOd 5 T2 B
192 (R FIGE FGE 14 ORI (IR BRI R 2
4 A

1% Cotropia, supranote 195, at 944.
25 ﬁﬁ@ﬁ:t 200 » FI 110-11 -
6 [HF'Jﬁi El 110 -
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CAFC's reason for affirming a finding of obvious or reversing/vacating a
finding of nonobvious by USPTO
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finding of nonobvldus by USPTO
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5.3.4 District Courts V {3
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District court's reason for the determination of obvious
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District court's reason for the determination of obvious

E 000 ROEROO@EO

[ " District Courts V2L £ = fIRUNEI

96



Pl = o T AT KSR R # W District Courts JUA{FRE 1 BE2|EET TR
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5] KSR HMFOR [ - 202 PR, -
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9 32 R AU BHD S 1] TR T S p 15 004396 > 4t
0.05 » FFY*[J%’E'Q FIREE FRUREF B [ E] CAFC 7 KSR R s ZHE N phAIR -
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fjf{ U ﬁﬁ 7 KSR 2 FHOmEE A v py T ﬂﬁ ‘=% | (common sense) °
(e T LSO, « [ > R r%ﬁﬁ HEVRU S (obvious to try)
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27 Allison & Lemley, supra note 9, at 208-09.
218 Seenote 71 supra and accompanying text.
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05 2007/09/20 | In re Nuijten Affirm Obvious 1 N
06 2007/10/12 | In re Translogic Technology, Inc. Affirm Obvious 1 Y
07 2008/04/25 | In re Reuning Vacate NA 1 Y
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01 2007/05/04 | Technology Licensing Corp. v. Gennum Corp. Fallalutrodzleet Non-obvious 1 Y
02 2007/05/16 | Trading Technologies Intern., Inc. v. GL Consultants, Inc. Deny Non-obvious 2 Y
03 2007/05/17 | Smith & Nephew, Inc. v. Arthrex, Inc. Grant Non-obvious 1 Y
04 2007/05/24 | Abbott Laboratories v. Sandoz, Inc. Deny NA 1 Y
05 2007/05/30 | Ecolab, Inc. v. FMC Corp. Deny NA NA Y
06 2007/05/30 | Edizone, LC v. Cloud Nine, LLC Deny NA 2 Y
07 2007/05/31 | Eaton Corp. v. ZF Meritor LLC Grant Obvious 1 Y
08 2007/05/31 | In re Omeprazole Patent Litigation For Plaintiff | Non-obvious 2 Y
09 2007/06/07 | Sundance, Inc. v. De Monte Fabricating, Ltd. Deny Non-obvious 1 Y
10 2007/06/14 | Praxair, Inc. v. ATMI, Inc. Decline NA 2 Y
11 2007/06/18 | Torspo Hockey Intern., Inc. v. Kor Hockey Ltd. Deny NA 1 Y
12 2007/06/19 | Seitz v. Envirotech Systems Worldwide Inc. Deny NA 2 Y
Semiconductor Energy Laboratory Co. Ltd. v. Chi Mei .
13 2007/06/19 . Grant Obvious 1 Y
Optoelectronics Corp.
14 2007/06/22 Smithkline Beecham PLC v. Teva Pharmaceuticals USA, Deny NA { v
Inc.
15 2007/06/29 | Single Chip Systems Corp. v. Intermec IP Corp. Grant Obvious 1 Y
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16 2007/06/29 | Stryker Trauma S.A. v. Synthes (USA) Deny Non-obvious 1 Y
17 2007/07/02 | Andersen Mfg., Inc. v. Diversi-Tech Corp. Deny NA 1 Y
18 2007/07/03 | McNeil-PPC, Inc. v. Perrigo Co. For Defendant Obvious 1 Y

Samsung SDI Co., Ltd. v. Matshushita Elec. Indus. Co.,
19 2007/07/03 Lid. Grant/Deny NA NA Y
20 2007/07/05 | 1zzo Golf, Inc. v. King Par Golf Inc. Grant NA 1 Y
21 2007/07/23 | Pass & Seymour, Inc. v. Hubbell Inc. Deny NA 1 Y
22 2007/07/26 | Friskit, Inc. v. RealNetworks, Inc. Grant Obvious 4 Y
23 2007/07/27 | MercExchange, L.L.C. v. eBay, Inc. Deny NA 2 Y
24 2007/07/30 | Herman Miller, Inc. v. Teknion Corp. Dismiss NA NA Y
25 2007/07/31 | Andersen Corp. v. Pella Corp. Grant Obvious 1 Y
26 2007/07/31 | Muniauction, Inc. v. Thomson Corp: Deny Non-obvious 1 Y
27 2007/08/03 | Asyst Technologies, Inc. v. Empak, Inc. Grant Obvious 1 Y
28 2007/08/06 | Lucent Technologies Inc. v. Gateway, Inc. Deny Non-obvious 1 Y
29 2007/08/09 | Craig v. Foldfast, Inc. Grant Obvious 1 Y
30 2007/08/14 | Advanceme Inc. v. RapidPay, LLC For Defendant Obvious 1 Y
31 2007/08/21 | Boston Scientific Corp. v. Johnson & Johnson Deny Non-obvious 1 Y
32 2007/08/22 | MMJK, Inc. v. Ultimate Blackjack Tour LLC Deny NA 1 Y
33 2007/08/28 | Timeline, Inc. v. ProClarity Corp. Deny NA NA Y
34 2007/08/29 | Asyst Technologies, Inc. v. Empak, Inc. Deny NA 1 Y
35 2007/08/29 | PBI Performance Products, Inc. v. NorFab Corp. Grant Obvious 1 Y
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36 2007/08/31 | Nichia Corp. v. Seoul Semiconductor Co., Ltd. Grant Non-obvious 1 Y
37 2007/09/06 | Altana Phama AG v. Teva Pharmaceuticals USA, Inc. Deny NA 1 Y
Novartis Pharmaceuticals Corp. v. Teva Pharmaceuticals

38 2007/09/06 Deny NA 1 Y
USA, Inc.

39 2007/09/06 | TradeCard, Inc. v. S1 Corp. Deny Obvious 1 Y

40 2007/09/07 | Sud-Chemie, Inc. v. Multisorb Technologies, Inc. Dismiss Obvious 1 Y
Sorensen ex rel. Sorensen Research and Development

41 2007/09/10 Grant/Deny NA 1 Y
Trust v. Black and Decker Corp.

42 2007/09/11 | Roche Palo Alto LLC v. Apotex, Inc. Grant Non-obvious 1 Y

43 2007/09/19 | Eaton Corp. v. ZF Meritor LLC Deny NA 1 Y

44 2007/09/19 | Sundance, Inc. v. De Monte Fabricating, Ltd. Deny NA 1 Y
Power Integrations, Inc. v. Fairchild"Semiconductor ) )

45 2007/09/20 No instruction NA NA Y
Intern., Inc.

46 2007/09/21 | Caponey v. ADA Enterprises, Inc. Deny Non-obvious 2 Y

47 2007/09/24 | Timeline, Inc. v. Proclarity Corp. Deny Non-obvious 2 Y

48 2007/09/26 | Eaton Corp. v. ZF Meritor LLC Grant Obvious 1 Y

49 2007/09/27 | Comaper Corp. v. Antec, Inc. Deny Non-obvious 1 Y
VNUS Medical Technologies, Inc. v. Diomed Holdings,

50 2007/10/02 | Deny/Defer NA 1 Y

nc.
51 2007/10/03 | Titan Tire Corp. v. Case New Holland, Inc. Deny NA 1 Y
52 2007/10/04 | Eaton Corp. v. ZF Meritor LLC Deny NA 1 Y

116




ik [ Xt 2K AN Ej Fllge | 91" KSR
Further briefing
53 2007/10/18 | Lasermax, Inc. v. Glatter ] ) NA 1 Y
1S appropriate
54 2007/10/18 | Tokyo Keiso Co., Ltd. v. SMC Corp. Grant Obvious 1 Y
VNUS Medical Technologies, Inc. v. Diomed Holdings,
55 2007/10/22 Deny NA 2 Y
Inc.
56 2007/10/25 | Bayer AG v. Dr. Reddy's Laboratories, Ltd. For Plaintiff | Non-obvious 1 Y
57 2007/10/29 | TGIP, Inc. v. AT&T Corp. Deny Non-obvious 2 Y
58 2007/10/30 | Monolithic Power Systems, Inc. v. 02 Miero Intém., Ltd. Deny Obvious 1 Y
59 2007/11/08 | Apple Computer, Inc. v. Burst.com, In¢. Deny Obvious 4 Y
60 2007/11/08 | NMT Medical, Inc. v. Cardia, Inc. Deny Non-obvious 1 Y
61 2007/11/09 | Panoptx Inc. v. Protective Optics Ine. Grant Obvious 1 Y
62 2007/11/15 | Franklin Electric Co., Inc. v. Dover Corp: Deny NA 1 Y
63 2007/11/20 | Callaway Golf Co. v. Acushnet Co. Deny NA 4 Y
64 2007/11/29 | Pfizer, Inc. v. Ranbaxy Laboratories, Ltd. Grant Non-obvious 1 Y
65 2007/12/04 | Abbott Laboratories v. Sandoz, Inc. Grant Non-obvious 1 Y
66 2007/12/05 | In re Muth Mirror Systems, LLC For Defendant Obvious 1 Y
67 2007/12/06 | Gemtron Corp. v. Saint-Gobain Corp. Deny Non-obvious 1 Y
68 2007/12/11 | Depuy Spine, Inc. v. Medtronic Sofamor Danek, Inc. For Plaintiff | Non-obvious 1 Y
69 2007/12/12 | Depomed, Inc. v. Ivax Corp. Deny Non-obvious 2 Y
70 2007/12/13 | Baratta v. Homeland Housewares, LLC Deny NA 1 Y
71 2007/12/27 | Global Traffic Technologies, LLC v. Tomar Electronics, inc. Deny Non-obvious 1 Y
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A | Reason to combine or attempt J | Reasonable expectation of success S | Unpatentable subject matter
B | TSM test K | Routine testing T | No teach away
C | Graham factors L | Genuine issues of material fact U | Foreseeability of a benefit
D | Failed secondary consideration M | Any need ot problem V | Conclusory statement
E | Prima facie obvious N | Incorrect elaim-construction W | Market demand/Design incentives
F Common sense/Background knowledge O | Incorrect jury instruction X | The objective reach of the claim
G | Obvious to try P | Incorrect PTO examining Y | Reasonably pertinent
H | No more than predictable result Q | Promissory estoppel Z | Other
I Expert testimony R | The law of the ease doctrine

e P ¥ 2K A i F{ﬁ Fllge | 917 KSR | B[y pLA N
01 2007/05/03 | Syngenta Seeds, Inc. v. Monsanto Co. Affirm Obvious 1 Y B,LJ,T
02 2007/05/09 | Leapfrog Enterprises, Inc. v. Fisher-Price, Inc. Affirm Obvious 1 Y A D, FU W
03 2007/05/21 | Pfizer, Inc. v. Apotex, Inc. Reverse Obvious 1 Y B,D,F,GJ K
04 2007/06/05 | Pfizer, Inc. v. Synthon Holdings BV Reverse Obvious 1 N Q
05 2007/06/19 | Omegaflex, Inc. v. Parker-Hannifin Corp. Vacate | NA(Obvious) 2 Y AB,D,LIL g2
06 2007/06/29 | Frazier v. Layne Christensen Co. Affirm Obvious 1 N C 1
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07 2007/07/09 | PharmaStem Therapeutics, Inc. v. Viacell, Inc. Reverse Obvious "2 Y ABJK.P [ifi 2
08 2007/08/24 | Ormco Corp. v. Align Technology, Inc. Affirm Obvious N R

Aventis Pharma Deutschland GmbH v. Lupin, .
09 2007/09/11 Lid. Reverse Obvious 1 Y AE F
10 2007/09/12 | Daiichi Sankyo Co., Ltd. v. Apotex, Inc. Reverse Obvious 1 N B, C
Verizon Services Corp. v. Vonage Holdings )
11 2007/09/26 Vacate | NA(Obvious) 1 Y N, O
Corp.
12 2007/10/12 | Translogic Technology, Inc. v. Hitachi, Ltd, Vacate | NA(Obvious) 1 N R
13 2008/02/19 | Erico Intern. Corp. v. Vutec Corp. Vacate | NA(Obvious) 1 Y FLLL
14 2008/03/28 | Agrizap, Inc. v. Woodstream Corp. Reverse Obvious 1 Y D, H
15 2008/04/18 | Finisar Corp. v. DirecTV Group, Inc. Vacate «| NA(Obvious) 1 N C
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e | s 35 2K A N RiFI8e | 917 KSR | B[y phHIZEI T
01 2007/08/01 | In re ICON Health and Fitness, Inc. Affirm Obvious " Y A, B TY
02 2007/08/22 | In re Trans Texas Holdings Corp. Affirm Obvious 2 Y H “pifi 2
03 2007/09/20 | In re Comiskey Vacate | NA(Obvious) 2 Y D,E, K, S
04 2007/09/20 | In re Nuijten Affirm Obvious 1 N S
05 2007/10/12 | In re Translogic Technology, Inc. Affirm Obvious 1 Y B,C, F
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wE | [ i Hlvk Py FAIS | 917 KSR | KB By A

01 2007/05/31 | Eaton Corp. v. ZF Meritor LLC Grant Obvious 1 Y B, 1
Semiconductor Energy Laboratory Co. Ltd. v. .

02 2007/06/19 o s Grant Obvious 1 Y D,I,T,U
Chi Mei Optoelectronics Corp.

03 2007/06/29 | Single Chip Systems Corp. v. Intermec.IP Corp., .. Grant Obvious 1 Y A,C,D,H, VW

04 2007/07/03 | McNeil-PPC, Inc. v. Perrigo Co. For Def. Obvious 1 Y A,B,C,D,H

05 2007/07/26 | Friskit, Inc. v. RealNetworks, Inc. Grant Obvious 4 Y C,D,H [ifE 4

06 2007/07/31 | Andersen Corp. v. Pella Corp. Grant Obvious 1 Y D,F, T

07 2007/08/03 | Asyst Technologies, Inc. v. Empak, Inc. Grant Obvious 1 Y C,D,FH ILW

08 2007/08/09 | Craig v. Foldfast, Inc. Grant Obvious 1 Y C,D

09 2007/08/14 | Advanceme Inc. v. RapidPay, LLC For Def. Obvious 1 Y D,F H
PBI Performance Products, Inc. v. NorFab )

10 2007/08/29 Grant Obvious 1 Y A,B,H Y
Corp.

11 2007/09/06 | TradeCard, Inc. v. S1 Corp. Deny Obvious 1 Y X, Y, Z*2
Sud-Chemie, Inc. v. Multisorb Technologies, o )

12 2007/09/07 I Dismiss Obvious 1 Y A,B,FEH T X

nc.
13 2007/09/26 | Eaton Corp. v. ZF Meritor LLC Grant Obvious 1 Y B,H, T
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14 2007/10/18 | Tokyo Keiso Co., Ltd. v. SMC Corp. Grant Obvious 1 Y A, B,C D, X
Monolithic Power Systems, Inc. v. O2 Micro )

15 2007/10/30 Deny Obvious 1 Y A, D,
Intern. Ltd.

16 2007/11/08 | Apple Computer, Inc. v. Burst.com, Inc. Deny Obvious 4 Y F “[ifi 4

17 2007/11/09 | Panoptx Inc. v. Protective Optics Inc. Grant Obvious Y A,B,D,T

18 2007/12/05 | In re Muth Mirror Systems, LLC For Def. Obvious 1 Y H, I
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