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A Study on the Protection of Expressions of Folklore/Traditional Cultural Expressions
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Institute of Technology Law, National Chiao Tung University

ABSTRACT

Folklore, an important force in expressing the characteristics of a nation and an ethnic
group as well as in maintaining the cultural diversity of the world, is threatened by the
“uniformity” brought about by the globalization of technology, culture and commerce.
The three key elements of indigenous cultural heritage, which include genetic resources,
traditional knowledge and folklore/ traditional culture expressions, have been identified
and discussed in international conferences, such those by the WTO, in recent years.
Since 1ts inception in 2001, the World Intellectual Property Organization has also
established the “WIPO Intergovernmental Committee on Intellectual Property, Genetic
Resources, Traditional Knowledge and Felklote™ ., to focus on the long term discussion of

these three topics.

The approach of this research relies primarily on studying related WIPO international
conference documents, international conventions and regional treaties, which protect
folklore and cultural diversity, to provide references for the debate on whether to pass the

“Draft Act for the Protection of Indigenous Traditional Intellectual Creation” (The Draft)
legislation. In particular importance are the detailed statistics and summary which the
WIPO obtained from its survey of the members on national experiences with the legal
protection of expressions of folklore in 2001. The experiences can aid our country in
understanding different countries’  opinions regarding whether to protect the folklore by
special legislation. Moreover, this research also seeks answers to the following questions:
1) which indigenous traditional intellectual creations can actually be protected by The
Draft? 2) What's the quantity and proportion of protected intellectual creations in the
folklore of every local community? Is it significant enough to warrant a special
legislating to protect it forever? And, 3) will the legislation cause damage to traditional
copyright requirements such as originality, identifiable author, limited term and public
domain.

In this thesis, the author focuses the research primarily on different aspects of folklore

including 1) the concept and characteristics of folklore, 2) comparison with other related
concepts, 3) the necessity of legal protection for folklore, 4) the practicality of protecting



folklore using the existing IP system, using non-IP options or the newly arising rights, 5)
the legal status of the relevant subject in the course of creation of the folklore, 6) protection
of folklore under international conventions and regional treaties, 7) legal protection of
folklore in relevant countries and the R.O.C., 8) possible factors and considerations related
to folklore infringement in local court judgments, 9) a brief introduction of the indigenous
traditional artistic content, 10) current situations involving the protection of indigenous
traditional culture, and 11) the status of the “Draft Act for the Protection of Indigenous
Traditional Intellectual Creation” legislation.  All of the topics are addressed
individually and suggestions are provided.

Key words * expressions of folklore, traditional cultural expressions, copyright, Indigenous
traditional intellectual creation.
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