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selections made, the quality and value of the materials used, and the degree in which the use may
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prejudice the sale or diminish the profits, or supersede the objects, of the original work.”
¥ Sec.107 Limitation on Exclusive Right: Fair Use
Notwithstanding the provision of section 106 and 106a, the fair use of a copyrighted work, including such use
by reproduction in copies or phonorecords or by any other means specified by the section, for purpose such as
criticism, comment, news reporting, teaching (including multiple copies for classroom use), scholarship, or
research, is not an infringement of copyright. In determining whether the use made of a work in any particular case
is a fair use the factors to be considered shall include—
(1) the purpose and character of the use, including whether such use is of a commercial nature or is for
nonprofit educational purpose;
(2) the nature of copyrighted work;
(3) the amount and substantiality of the portion used in relation to the copyrighted work as a whole; and
(4) the effect of the use upon the potential market for or value of the copyrighted work.
The fact that a work is unpublished shall not itself bar a finding of fair use if such finding is made upon
consideration of all the above factors. (As amended, Pub. L. 101-650, 104 Stat. 5089 (1990); Pub.l. 102-492, 106
Stat. 3145 (1992)).

? “The bill endorse the purpose and general scope of the judicial doctrine of fair use, but there is no disposition to
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freeze the doctrine in the statute, especially during a period rapid technological change. Beyond a very broad
statutory explanation of what fair use is and some of the criteria applicable to it, the courts must be free to adapt
the doctrine to particular situations on a case-by-case bases. Section 107 is intended to restate the present judicial
doctrine of fair use, not to change, narrow, or enlarge it in any way.” Id., at 66 (1975), see also S. Rep. No. 473,
94™ Cong. 1% Sess., at 62 (1975).
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BERNE CONVENTION — FOR THE PROTECTION OF LITERARY AND ARTISTIC WORKS( PARIS ACT,1971 ),5-6

(1978) .

* “literary and article works shall include every production in the literary and artistic domain whatever
may be mode or form of its expression.” Berne Convention, at art 2
# “It shall be a matter for legislation in the countries of the Union to permit the reproduction of such
works in certain special cases, provided that such reproduction does not conflict with a normal
exploitation of the work and does not unreasonably prejudice the legitimate interests of the author.”
Berne Convention, at art 9(2).
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39 «It shall be permissible to make quotations from a work which has already been lawfully made
available to the public, provided that their making is compatible with fair practice, and their extent does
not exceed that justified by the purpose, including quotations from newspaper articles and periodicals
in the form of press summaries.” Berne Convention, at art 10(1).

31 It shall be a matter for legislation in the countries of the Union, and for special agreements existing
or to be concluded between them, to permit the utilization, to the extent justified by the purpose, of
literary or artistic works by way of illustration in publications, broadcasts or sound or visual recordings
for teaching, provided such utilization is compatible with fair practice. “ Berne Convention, at art
10(2).

% “Where use is made of works in accordance with the preceding paragraphs of this Article, mention
shall be made of the source, and of the name of the author if it appears thereon.” Berne Convention, at
art 10(3).

33«]t shall be a matter for legislation in the countries of the Union to permit the reproduction by the
press, the broadcasting or the communication to the public by wire of articles published in newspapers
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"] i (B4 5% ) (Universal Copyright Convention; U.C.C.) 1S = L
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or periodicals on current economic, political or religious topics, and of broadcast works of the same
character, in cases in which the reproduction, broadcasting or such communication thereof is not
expressly reserved. Nevertheless, the source must always be clearly indicated; the legal consequences
of a breach of this obligation shall be determined by the legislation of the country where protection is
claimed.” Berne Convention, at art 10bi#(1).

~ [l s > 9Y 222 F)

>3t shall also be a matter for legislation in the countries of the Union to determine the conditions
under which, for the purpose of reporting current events by means of photography, cinematography,
broadcasting or the communication to the public by wire, literary or artistic works seen or heard in the
course of the event may, to the extent justified by the informatory purpose, be reproduced and made
available to the public. ” Berne Convention, at art 10biz(2).

%% “Moved by the desire to ensure in all countries copyright protection of literary, scientific and artistic
works, Convinced that a system of copyright protection appropriate to all nations of the world and
expressed in a universal convention, additional to, and without impairing international systems already
in force, will ensure respect for the rights of the individual and encourage the development of literature,
the sciences and the arts, Persuaded that such a universal copyright system will facilitate a wider
dissemination of works of the human mind and increase international understanding,.....” Preamble of
U.C.C.
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ﬁﬁ%‘ﬁ%‘] 2*#4 | (International Convention for The Protection of Performers, Producers
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> “However, any Contracting State may, by its domestic legislation, make exceptions that do not
conflict with the spirit and provisions of this Convention, to the rights mentioned in paragraph 1 of this
Article. Any State whose legislation so provides, shall nevertheless accord a reasonable degree of
effective protection to each of the rights to which exception has been made.” UCC, at art 4 bit (2)
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58 «] The protection provided for performers by this Convention shall include the possibility of preventing: (a) the
broadcasting and the communication to the public, without their consent, of their performance, except where the
performance used in the broadcasting or the public communication is itself already a broadcast performance or is
made from a fixation;” at art 7(1)(a)

%9 “the fixation, without their consent, of their unfixed performance; > at art 7(1)(b).

60 «the reproduction, without their consent, of a fixation of their performance:

(i) if the original fixation itself was made without their consent;

(ii) if the reproduction is made for purposes different from those for which the performers gave their consent;
(iii) if the original fixation was made in accordance with the provisions of Article 15, and the reproduction is made
for purposes different from those referred to in those provisions.”, at art 7(1)(c).

81 «producers of phonograms shall enjoy the right to authorize or prohibit the direct or indirect reproduction of
their phonograms.” at art 10.

62 «“Broadcasting organizations shall enjoy the right to authorize or prohibit:

(a) the rebroadcasting of their broadcasts;

(b) the fixation of their broadcasts;

(c) the reproduction:

(i) of fixations, made without their consent, of their broadcasts;

(ii) of fixations, made in accordance with the provisions of Article 15, of their broadcasts, if the reproduction is
made for purposes different from those referred to in those provisions;

(d) the communication to the public of their television broadcasts if such communication is made in places
accessible to the public against payment of an entrance fee; it shall be a matter for the domestic law of the State
where protection of this right is claimed to determine the conditions under which it may be exercised.”, at art 13.
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? «].Any Contracting State may, in its domestic laws and regulations, provide for exceptions to the protection
guaranteed by this Convention as regards:

(a) private use;

(b) use of short excerpts in connection with the reporting of current events;

(c) ephemeral fixation by a broadcasting organization by means of its own facilities and for its own broadcasts;
(d) use solely for the purposes of teaching or scientific research.

2.Irrespective of paragraph 1 of this Article, any Contracting State may, in its domestic laws and regulations,
provide for the same kinds of limitations with regard to the protection of performers, producers of phonograms and
broadcasting organizations, as it provides for, in its domestic laws and regulations, in connection with the
protection of copyright in literary and artistic works. However, compulsory licenses may be provided for only to
the extent to which they are compatible with this Convention. " atart 15 (1) (2)
% “Private use can be best defined as use which neither public nor for profit. ” See Stephen M. Stewart,
INTERNATIONAL COPYRIGHT AND NEIGHBOURING RIGHTS (1983 ) , at 374.
® See Wilhelm Nordemann et al., at 410, 85 [f ':F'%'l [’Fl’%%/ i 1‘5@3? f R R PRGN Pk > it
BRI SP EPR Y 0 85 F 0 A ISAE -

20



’E”E’W CHIRIRILY SRS Ty T BRI RE S TR ST 9 1Y 2 S
ﬁ' F[;F“I.F'I[gyllﬂat H[g;«[j;tf}\ﬁ& I/ o

B T 1S 1L SIS 0 ST
SRR o e B A (R ERIEE HEH] YW R (international flow of
information), /EIFUP ﬁfuiﬁu“ A FE T R RV F R Ef\PJ = F;@%ﬁjﬁ:}; Iy
gaRL o o AJE = I llﬂﬁ”i&ﬁﬁfq% e S L AR T "
Bl i GOV R ) [ S 'J/‘E'PWE'E”F& A
@r‘rPJF » MR }rg]gl [Epog[H] - (55 Nordemann U FLEE » 53T - %

- I ALY [T S 2 TR R Cthe
program value of the part taken may not be of a nature that it might replace the
original broadcast) * o ) JHEEEEH Stewart I f LA '—F’?H ETEH FAR PN LT
SRR R LT F?L}?ﬁ §F{%}|\/?\[7J§EFVJ (support, underhne or illustrate) | Ei=!
LL@L)

O3 T TOIRBSI PRSPPSO 1 B 1 o
4 ]E{’?[%E&#@t Fie 18 AEEIEJ ; tﬁfpﬂﬁf[/qsr%&@“ s SR F@E’* %r‘g
BRI g (TTO0aE R B |@E3TF'EFJ ol I 7§!||ij
A = A R ] F‘(ﬁﬁﬁ[ﬁﬁ‘f}[ﬁg‘f“ﬁi{ b

A B 13 S P e (A ot 0 » B, 2 5 15
B L SIS SN R P O R LA O ] ] A
DIRIRGOEEF AR (5 o PR AR IEIP' SRS 19T F (SFITIERA]
TEMRRT [FIRUT 7987 10 [R2Y 2 p Ve 13 % Elrﬂ*’pm“ PEY e fp
RLNF937 10 2572 ,F”g.#ﬁép E@?’fﬁ];{/ Flps ﬁ«',fi— LV K [~J%UEIJ
%bﬁ“rf‘?r@@ SV R DRSS VIRV A (R
e R E IR EJ%2| HI’ (RS (A © e Y B R T 5’p
AR D= 7 RER 2 AR R bR Sk VE’F”P ST
e U ap%lﬁw B D s T s

P4 TRIPS

TR RLE E}% % ”H ZU % ML | ( Agreement on Trade-Related Aspect of
Intellectual Property nght Including Trade in Counterfeit Goods; TRIPS ) » {7 ' [ ﬁrﬁﬁ

66

See WIPO, Guide to Rome Convention, at 15.2 cu‘e from Stewart supra, at 232.
" See Wilhelm Nordemann et al., at 410 %EEJIEI lﬁr Fiid - 5T 186 FI
* See Wilhelm Nordemann et al., at 410 » Il ﬁ* 1) 186 EI °

% See Stewart, supra, at 232.

Vs pLE G o (AR AR P RO B P B R A 5F
gjlggilj‘?% FIEF[F LF ’?‘fﬁlTJ

21



T phaf L | (General Agreement on Tariffs and Trade; GATT ) [/~ FIER ,F“ E
BT 1993 & 12 ] 15 FIKRY L S [ﬂ[ i (Uruguay round ) F‘k*ﬂ » RS 1997 F 4
E| ri@q/ﬂ =) (Morocco) R [H' Fas 7@ (Final Act) > H H[EJEIEFJFH Ela‘
@ Vi E ] EL TRIPS o Pt/ F pﬁ {E;u RUI9E (AP R AR Y

T Iﬁ\n%"ﬁ SOV ARV HF AR o PSSR AR H P R (e
Ao acﬁ”[ﬁk%? DLEWﬁ:’F@J/ﬁLﬁ%WEHJI“ Efii%,l/ﬁ&ﬁ”ﬂ%["j LR SR
fiFuse ik ﬁ*%%ﬁlﬁﬁﬂbﬁﬁ%ﬁ’éﬁﬁﬂﬁﬁkV$%Tﬁﬂé
¥ o = THJJLTRIPS Vhl- {2 %l IJ’FL*‘”

TRIPS S (i~ MEFV 50 - 5 57 13 Bt UGt A - P

G T VBB R R (o S (S T AR 2 S e
*%ﬂiﬂﬁfﬁ FPHY RIS R A R (A R I
Eﬁif%ﬁ@/mﬁﬁio7“F§mmﬁ%¥9ﬁ32$ww—@ﬂ#%
R E] li.gxzf[jl[pg[jgayﬁl%g‘,]gj @_’ﬁggigjg s EI EFG Fq_é:j LIl quv FTWTIE—?
ra@k%ﬁl-mﬁ%pvrﬁTUB T [ AR AR
DT EPEM > S HEF ﬁjHUEA Eazeril Eﬂj’rgtr FA7i | (applied cumulatlvely)
A= RIS FE Y S, bR A R P
f%@@kﬂfa PR 91 S FUB N1y (S T TR
e 1 el (R TR U D RCHTRIC B P g st T s
S | R

SIZ AT IR AR

71 Z [l TRIPS 3 HIJFZ f' ISAF jﬁiﬁwf‘@ S IR B I/}:Enbﬁgr.ﬁ%ﬁ S, u‘;_lqs:* ¥ ﬁyg[
RO L T ) o 7 oA T M s B 2 =y
el EJ, VR HﬁL—Ti* /[ﬁE R - 2 | (”Members, Desiring to reduce distortions and
impediments to international trade, and taking into account the need to promote effective and adequate
protection of intellectual property rights, and to ensure that measures and procedures to enforce
intellectual property rights do not themselves become barriers to legitimate trade;....Hereby agree as
follows:....)
PR AR B A ISR & 9T SRS RN #=(International Court of
Justice) gt ((FHRLSA4EY 33 (57 1 2f1 T4k« W% E | Disputes: 1. Jurisdiction ofthe
International Court of Justice; » §i£F, 7457 30 f£ T F1ERA2K | Settlement of disputes) M@ gl
Bl FT N SNV e 3«‘11@?{[ EEC & RS 93 & 7 E 26 E'{'ﬁlﬁi&z'ﬁ*{ hTJPéf[ EIEN fi 15
SN Flﬁ’ﬂ?’y@t” By I - TRFIS il 96 £ 1 F LR o R el mu# 37
Sl %’ﬂ l'% ’ Eféﬁ?fﬁbf 'ﬁs%ff’i%f o B RE TR Y 1 FE WTO SRS
jﬂ%ﬂa&l}i? ’ IE@F' IR I%u%ﬂéﬂeﬁa
F*EF”f By £t I ] B“#T' O ARG & VSRR (7 TRIPS 57 64 - [

WTO Frgt st Vg~ é*l*ﬁi’?ﬂﬂxﬁ*ﬁfﬂ *‘%F? Elf?[ F(D) L THIRRE F1E 5 (2) G E‘ﬂ% 15

i (3) Hyk g 7j%ﬁ‘ A A ”'%* 34) (e (=G (5) E'T VE RS ET A PR t[F'
%3 Elﬁﬂ% SRR wﬂff = kWEip nhé *IJE' VIR = A SR RIPS *ﬁtﬁlﬁ%ﬂb 25 el
ISP/ FE#H > 5784 F Fl
™ “Members shall confine limitations or exceptions to exclusive rights to certain special cases which
do not conflict with a normal exploitation of the work and do not unreasonably prejudice the legitimate
interests of the right holder.” TRIPS, at art 13.

=

22



ST- R B R R R R S
- AR

[g;nug#ﬁg\d'g*tﬁ/‘%; £ E;J/I‘e@ I/['Eﬂ BT, - /f:[gJ AN E['?[ AN EH
[35“'%113'4 [55“%(5[5“?5%[?*%773’#%7%[%?)’ F'I’FA 1 Ik J/ﬁfﬁ“ b p
B JE/‘ 1935 @Eft'[’%ﬁ ”"?I?ﬂ' TS {72 | (gentlemen’s agreement) ” > F[I'] 7
SRR HIY (R R R o e 1940 R LR BRI BE TR
( Amerlcan L1brary Association ) FHFRA| > 7 R1 £ KL AT ET S]] 4 Reproduction
of Materials Code ) " » 7| FL““?%E[IJHI‘EJ%V\TM? (BB - Flp=Taery s
e T e o IE '[ pL R > I R
%Hﬁﬂm Wy 20 & VLA (R = HR R AL fTRR %‘IFWEE I =] E'JT 7
AL HUSPR SERIRE EAT ¢ Wiftﬂ wa”ﬁVPW’Hﬁ—¢i
WﬁEJIUH‘L'/?ﬂU} IR ﬁf - IJJE‘%H AR ﬁJf’ PEE | /f:l%ﬁ” HE|
i PP (A S Y SR [faﬁ' VBER S ORIV S (AR

P SRR SR LR bR A S S A ORAE
al ’tﬂ‘”ﬁ%\‘j' BED R T Rl F L R R L R IE'WF”— PIE
DR ’E’;&E{ﬁ”@‘ﬁﬁf” ° 5~ 605F (REJfiE o 5 H 1% ’”éiﬁaﬁﬂ P Fine S B
%EI[ J’:ﬂ N Jﬁl% /%ig[fﬂ% (el 4>SFIZ Hﬁlj'ﬁ"’ [/I%ﬂ‘ E[fﬁ\;l 1]
IR l’ﬁﬂ%mﬁkvwa@iw?«V&ﬁaWi&ﬁf%
' fp%@“ﬁ@ym@wL%€Wgﬁ’ﬂwﬁEuJithfWme
&Wllkmsv United States | * » [F=f SN F‘%[ﬁ'j' FYH = R I?J F

ENE SR rﬂ%rﬁﬁ%ﬂp f[zf;—'lﬁl“ FEM ?F[Tglijékﬂ« °

S Sl

g i'ﬁib’[ﬂ‘ %Ej’ RN S e F%IEFJﬁEJIU?E%%Eﬁ_ 37 FEpIS BIU SRy
f FEAIIER ﬂ\[ﬁwgﬁ‘ﬁfﬁflf T ?ﬁ]&‘?@ﬂjﬁﬂ ( Department of Health, Education
and Welfare ) ™ B U [l gk ’"JI?;"" F ( National Institutes of Health; NIH ) * [ESH‘:’
?@E[ﬁ‘j’ H ( National Library of Medicine; NLM ) » Fj? A A ?z[
SYHIFRT f I e S Uln i B ELPNTERERE L R (inter-library loan ) ’l/ﬁfT > [HJ

PoREEELY L PR
76 See Verner W. clap, Library Photocopying and Copyright: Recent Development, 55 LAWLIBER. J.
10,11(1962).[hereafter “Clapp’]
"’ Reprinted in 35 A.L.A. BULL. 84(1941) 7 {2 48T g™ NS 1S R4y o ik EH#s] -
7 [ '# # *H%“E S SRR R TR ARG R o VRN SRR B A
E”# E TR 139

See Clapp, supra, at 76
%0 See Williams & Wilkins v. United States, 172 U.S.P.Q. 670(Ct. C1. 1972), rev’d, 487 F2d 1345(Ct
C1 1973) aff’d by an equally divided Court 420US 376, 184 U.S.P.Q. 705(1975)

23



(IR SR YAV, T 9.0 R T TR R 5 B R

il ST R lj[:ﬁ?l? [gl”[ ,5@;@“ tiﬁ‘u%% Y= R TRBEIIPAF el -
?u?Fﬁﬂﬁ%ﬂﬁF?ﬁ”%WP 7 AR S RS R
VIR ”sw%tfv[{iﬁ V%F”“’ TI éﬁiﬂ%“ﬁfiﬂ%ﬁ‘ﬁ?ﬁyﬁm o

£, ’FLF ?fgﬁ‘jﬁ,\_/ r:TEE A [ﬁ%ﬁ JJHJ VRS ]ij/\rF;L_ 3;/ = @@bfg?‘ij
ngﬁﬁ%@ﬁwﬁwwiﬁW“—ﬁﬁ%wiﬁ @ R (A b
fﬂ EJWE{E—LF% °

- %’ii]?}lé?[it}“ﬁtllﬁﬂ?: EIRE gﬂfk[ﬁ = E JEF 7#7 @—r”ﬁt e
,EIEI FIIE 3 [ Iﬁﬁ@jiﬁgﬁ,@ﬂﬁ [/f:l{%l Pk V- > ETERE IEIFE&%HI?J,
F’j,‘ﬁ"—“ﬁj&gklz“[ = ka[ ;"[g k s HHA U A R | HJ‘R R :{',:J ’?ﬁiff
e A= I“Sflf[ ELFH ﬁt . f]ﬁ? H—%[ﬁ 1 iEHf\E:E‘}[EJ»:‘?%[”E@“ » RS
FRRLHEE VL9520 R L (o %"quﬁ*ﬂﬂmwg

[7 FJ /JJH = tﬁ;:_ﬂj/\rF;Lf F"TT - I/}‘EH— tJ[H ;BT o DD%\[FM \_’F&F /EJ%:“ =,
ﬁﬁ’?‘ﬂ;@ S BEPTERSE RS ‘/’ﬁmﬁ ”F‘EWEF' Y RIS VAR AN
[k U F RS ngﬁﬁ[ > g B R P R ) :/f\j—l‘u;;yﬁlrﬁﬂ‘ *
F] [%q Fllas et et 2| S I e B

F:%i;tﬂ TESYd P CEE TSR FI% 9 BLACKMUN F‘” J & ~ﬂ’JF TR
7”?‘]‘%15{” ’ [Jl[_fﬁsg B ix %% iR 2 DAL E'E"ﬁéﬁf WVE [ EEL I 2
(affirmed by an equally divided Court )= =7 E'm@ [ VEYHI L E&F[fﬂ@ﬂ o

LA o Rl TRy i By
S H DR I R A L R R R e 1
[ rirﬁ"ﬁ%ﬁ'j'ﬁ*ﬁ‘/ﬁ P2 1) ﬁg‘ﬂﬁr’?ﬂﬂ“ '/J\tf'ﬁﬁytﬂ'*t fﬁ”‘b@ﬁj@‘ HIl
rﬁ% wwt#ﬁﬁﬂ%ﬂ%ﬁﬂ?ng%tﬁmk%m@kﬂﬁv
@@@%& S AR AT 2 B B A

81 1d. at 679, (Ct. C1. 1972). “And it has been held that wholesale copying of a copyrighted works is
never “fair use”.....even if done to further educational or artistic goals and without intent to make
profit.”

%2 Id. "However, it is not “fair use” to copy substantial portions of a copyrighted works when the new
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Working Group recommends that the library exemptions be amended:( 1 )to accommodate the reality of
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copyright notice on a published copy of a work is no longer mandatory; and( 3 )to authorize the making
of digital copies may be digital in nature, and may be made under this provision only when an unused
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190" 62 Ohio St. L.J. 599,618(2001) " The Classroom Guidelines not only blatantly diverge from the four
factors in the fair-use statute and replace them with three different mandates, but also add blanket
prohibitions that cannot be overcome by any balancing of factors or equities. The guidelines
questionably displace the law with a standard that is a departure from the statute in many respects.”
P123Colum. —VLA J.L. & ARTS 101,(1999)"The Classroom Guidelines have been the subject of
much commentary and criticism. In general, the criticisms are these : (1) that, as “negotiated”
legislative history, they are not a legitimate source of statutory interpretation; (ii) that despite being
presented as minimum standards of fair use they “chill” other potentially fair uses; and (iii) that they
are simply confusing to judges and to users.” ; ”Fair use must be determined by applying Section 107’s
four statutory factors to the specific facts of the case. The uncertain status of the 1976 Guidelines as
legislative history has made it difficult for courts to agree on what weight they should be given.”
gl 2 v A AN EFYED rfﬁ:ﬂ I P Fi (federal officials), - = i fr(business executives), >
? B854 (representative of various nongovernmental organizations)
iz EI%JE"F"%'IEI“ %":" V{fﬂtwf:}q %xﬂi F]nﬁi/ SY2 P4 8573 EIJ/I?P’ﬁf_

ee supra note 190 ,at 629

60



RO fe V3] gy - SRR RGP 2 T g I'F B3 0 2 S F
W % S fﬁ%ﬁﬁl{gggz ? T ] E&WJEE s PRI F‘]‘JEI T
“‘{Fo[ E [7"‘?%‘&??{ Kenneth Crews [/} IEJZJL’ F[IEII'E[ B T N e

7‘} H“ DD—'\ 195 .
- MR AR R R ARy

e A ST ) 80 PO T 7 R AL
B NP S E A £ R R A
5 R PR 9 T %31 %H{*@,%@“ww*
S RE A TR

= YEHE &,F,IEJ VB (MEE -4 = H (safe harbor)

FM TEMTES £ SRR R I (SRR AR H g T i ?’rr”ﬁ’é'ﬁiﬂ = ER Y
ek ’:F“L P AT R B e A ORISR E - P
PRIAES BULBYH IR 52 IR R E TS S (A 53 107 FRA
SRS 5 %lﬁi“ FUIRV S (SEYE 2 B VS, > b I9 7 CONFU YE[I]JRvRA

,JFHWE JARZE T A R SN [ T TRL A ] S
A AR 77}“’%‘} aE2ln: lﬂﬁ[&%ﬁ‘?ﬁ 5 "IPEIH%J {*EI |[ESEER FFJ' Jﬁ;ﬂ?f
SESCI ARSI rir{*E']L [E8 - R Sa e a ”IEIEBF' e IR A

FWLF[ COPETAS Y ~ (=53 fi ﬂp RS P F L RS ﬂélr,% 7
E‘IJ“”‘E‘IJ J'I#— R EE (R (MEE Y ?ﬁﬂﬁiﬁw 1 CONFU FUF ;LIJIH%H
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% 1d, at 664-674
% ¥ CONFU1997 & i~ % (il e . LU [ S ST TS IEY )
“J/F‘:E'IJE b= R TN T ’*‘“ﬁﬂ TERLY 2R AT R L R e e

7 See supra note 190 ,at 67(JJ ”Theoretlcally, a court could read a set of guidelines into the law of fair
use and declare them to be a zone of safety, or Congress could stake out a similar position by statute.
But the courts and Congress have avoided exactly those possibilities. The notion of a safe harbor may
have some intuitive appeal, but it could have important detrimental consequences. A “safe harbor”
would be a major step toward freezing fair use and undermining its flexibility. In the end, the concept
of safe harbor may be established only by the private parties who give the guidelines their shape and
existence in the first place. Without near unanimity among the publishers, authors, and other copyright
owners, the concept of a truly safe harbor for any set of guidelines is fatally flawed. As long as the right
to sue or even threaten to sue a party remains, the harbor has rough water and mines.”
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'8 1d at 672.”...Congress may have been applauding the process of guideline development as much as
the content of the finished work.”

"% 1d at 675.”To call them agreements not to sue is to take the notion one step further and to say that
the parties have given up their right to test whether activity within the guidelines may nevertheless be
infringing.”

9 1d. at 675-77.
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1982 & 12 %] #Wth%J%%Eﬂ9‘@’“ %%Nﬁéﬁﬁﬁ?ﬂ
f ;3”54«%6%;\:% (eff ~ [ﬂ i CI[}E‘[ BYHT ﬁr‘l LSRR RIREE Y R (B
i 5T 101 [ 44 pbwuid%ﬁ% Uﬂ@wf“(UIM%H T}ﬁ 2
RS IR B m°<2>ﬁﬁ V@%ﬁﬁkvf@QK@W*ﬂm
(3) IR 41 Qs L 7 (4) AR e e
pm%&%mﬁWJ”Oﬁwﬁﬁwﬁq%ﬂiﬂﬂ#ir SR %R%WW
ﬁ%%*iﬁ?ﬂ’ﬁ I R 25 %@“wm&&@’ﬁr
wwgg¢4@H¢wNWﬁ%ﬁH$%%ﬁﬁ%r%F ERHT e
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RN '/’ELF@H (3) NYU FSF RS F [ H 25 R BRASFoAte » fi)
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201 rﬁ#ﬂ;;;t;;t 17" # 5L 1983 WL 1134 (S.D.N.Y.), 1983 Copr. L. Dec. P 25,544(Exhibit C) : 1d. at
639-41.

202 «It has become increasingly clear that the subject of photo copying for classroom and research
purposes is of significant concern to the faculty, who have inquired about issues such as when
photocopying may be done without the consent of the copyright owner, when and how permission to
photocopy should be obtained; how exposure to liability may be reduced; and under what
circumstances the University will defend them against claims of copyright infringement arising out of
photocopying for classroom and research use.’

*ONYU #1983 # 1 F] 18 [ IZ2/RLE, g5 F’%F?ﬂ o R F1 (Policy Statement) » 2 £} ! i P22
HEEH Y @TEJJ? TR HIYE ] (Interim Guldehnes Concerning Photocopying for Classroom Research
and Library Use)

* See supra note 190 ,at 640-41.”First, the measure of fair use in the guidelines became the formally
adopted standard at a major university and established a precedent or model that other institutions
could follow. Second, other institutions did follow it. They followed it out of concern that they also
may face unwanted litigation. They followed it because the publishing industry sent hundreds of letters
to colleges and universities throughout the country urging them to adopt the guidelines or face a risk of
litigation. Third, the NYU settlement restructured the Classroom Guidelines into an even more rigid
standard than was embodied in the original version. That rigid version became the model or precedent
that other preamble about “minimum” standards. Faculty making copies under the settlement were
expected to follow required advance approval from university counsel. For all practical purposes, the
minimum standards of the original guidelines became maximum standards at NYU.”
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