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BHRfrp 42 BRAL 2Tt P Fampd RIAR - FRA I
PR FRF R NG AR E G H AR 2 FARF EAAESFRIEOR
Rl o BEX st L R Qe & ok 0T At i > REFI- 44 N E O REA R
SR pl R it 30 LanhamAct » #-2 5 % A F@xp 2 Fd Az g2 d 4
H3.% & LanhamAct % = i5 (e) 38 (5) #%% (f) °

ENS

EEANHATE YT B E PR AZRIR AR ¢ %

Do £ T B R R A A0 2004 2RPHEEFHEH R ¥ 300 F 0 B
LB 93 E 1LY o

;érszi’r-,;gg;.fﬁ, Ho R e AR EEET A% 0 % 05 0 AW 84
Eo(HI AR FT THERZH PR FE P LA EMEEEEF AL GY 0 % 109
Fora@¥U & o)
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* ). THOMAS MCCARTHY, MCCARTHY ON TRADEMARKS AND UNFAIR COMPETITION § 7:63 at
Page7-140-Page 7-141 (4th ed. 2004).

® 15 U.S.C. § 1052. (No trademark by which the goods of the applicant may be distinguished from the
goods of others shall be refused registration on the principal register on account of its nature unless
it...(e)Consists of a mark which...(5) comprises any matter that, as a whole, is functional. (f) Except as
expressly excluded in subsections (), (b), (c), (d), (€)(3), and (e)(5) of this section, nothing herein shall
prevent the registration of a mark used by the applicant which has become distinctive of the applicant's
goods in commerce....)
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£ {41 B 018 P (back-door patent) e )]%LLLEL—&« ToERMFE R (oA
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Flpo B R BATY Bl F EAGKR G ST F R 5 R % P oo (utilitarian
purpose) ? - L E G F* P s F 3
%Jﬁﬁiﬁﬁdﬁﬂ\%?“o

EREBAFT DT - BRE DR FV A RS ARR B P
Forlo - SR ACE B P (G TR BT ENA BT % KT 0L 0T i 1

P Rz AR A R R R R
Bk LW AR AR RN e %,%pé

B hsE ~ Eau s £
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® MCCARTHY, supra note 4, at § 7:63 Page 7-141-Page 7-142.

TEEp hH R B FRESRT  RHAT LR > ¥ BB U TP R E A
AR RE ARFRES S LS S - A T R

8 MCCARTHY, supra note 4, at § 7:64 Page 7-145.

° Gary Myers, Statutory Interpretation, Property Rights, and Boundaries: The Nature and Limits of
Protection in Trademark Dilution, Trade Dress, and Product Configuration Cases, 23 Columbia. -VLA
J.L. & Arts 241, 271 (2000).

1% Valu Engineering, Inc. v. Rexnord Corp., 278 F.3d 1268 (Fed. Cir. 2002).

1 Keene Corp. v. Paraflex Industries, Inc., 653 F.2d 822 (3d Cir. 1981).

2 McCARTHY, supra note 4, at § 7:65 Page 7-149.

B3 “Functional features are by definition those likely to be shared by different producers of the same
products and therefore are unlikely to identify a particular producer.” Publications Int’l, Ltd. v. Landoll,
Inc., 164 F.3d 337 (7th Cir. 1998).
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bR B EAMRELD § I R KRR T, R 2
¥R REA r-r(%bi BEL L AR i B 5 T LR AR
GLRL e *?#F‘F\?B PERF R A SPE ST o s ,?}L,{ai fat R o3
#;% (antitrust law) =iz .

PR A PR R H o AT LR
AR AR TR PR R 0 112 BRI 4
A EE o RPT LR BERTIM TS
PP - w R R Wi sl R Y gk SR SR RBR B
FE %7 ZE GEFHE e i@;‘/ﬁzg\,ﬂ(a F O do R PR A g
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Perg o FAEE P J SRS Pk {@?Pﬁﬁﬁ‘éﬂm*“'*ﬁﬁﬁk’
F '7@3" Lkt o AR A ani s 7 R B ERGRE F ah TR 2 ]
EH R E B p R T R AR LY HOR 0 2 FRER R R
HAE s HAr 2 2% suc 2 mE2REo g 2 e TrafFix Devices, Inc. v.
Marketing Displays, Inc.% @ ch®& 2 » esfpc il t o32d 2 7% 5 & AR T 4
& e sl .

B2 PHalbRp g BB M M

A IR A Ao - éf"b'L'ririn ’ éL.u R A
5,’3‘3 ’J/ﬂ.‘:mzkzl‘. ’ﬂu‘;—ﬁ r’} ’E‘E‘B" T I v
B ¥ g ]:U’)T%g‘?‘“’;:i i) g
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= Crn\:\,

¥ Topps Co. v. Gerrit J. Verburg Co., 41 U.S.P.Q.2d 1412, 1419 (S.D.N.Y. 1996).

15 «A design is "functional" for purposes of the rule stated in §16 if the design affords benefits in the
manufacturing, marketing, or use of the goods or services with which the design is used, apart from any
benefits attributable to the design's significance as an indication of source, that are important to effective
competition by others and that are not practically available through the use of alternative designs.”
Restatement (Third) of Unfair Competition § 17 (1995).

16 McCARTHY, supra note 4, at § 7:66 Page 7-150.1.

7 TrafFix Devices, Inc. v. Marketing Displays, Inc., 532 U.S. 23, 29 (2001).
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$-18 ETFIHaOpPEEEISLB

FE 4§ + # i, (de facto functionality ) £ T & + # & 42 | (de jury
functionality ) 2. £ w] i d % RIB AT S b 3702 b (B0 ¢ 3502 R m 2N 2
e 219 ) &— 1 ~ = & Inre Morton-Norwich Products, Inc.%- ¢ TR AL 0
# W& 7 ¥ 5/ (United States Patent and Trademark Office » #§ £ USPTO ) #1i¢ * o
- 1 ~ = & Inre Morton-Norwich Products; Inc.— % @ » 37 frdp &y o 7 50 i

FRELE - P edph L AR BT 0 F RS Shn F T T A 2

y- 245 ﬂlj{i&;é’é‘_%ﬁ ﬁ,—;Zlo % SRR EHa M > AEF BB
T B AR A SR R B ek 2k Bed 50 A4 RfEsa > B A2ELT AR
GERE - ﬁ'/l/}ﬁmﬁ;—‘;"a\ ° ?é'?;]‘ e R Mo BN EREI SO
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T2 oTEF Y ”Ll’ifﬁ l’?%’f%%r‘%iﬁﬁ’?ﬂb’ﬂ R R
AT IR Blde D AR eELF & B oRkenwt R 0 w3 A op E 0 Ak (g A R FY
FEAGRS e s a TRE PR Plip - BRI LG PR
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BB RP T haH A TR A S EE oA d ENE R B
Boan d 3 RaRATR A aBbeEE Sl LIS APE Rl e

AT 6 R R A SRR BRE IR 0 E Pt T 0 A R

'8 In re Deister Concentrator Co., 289 F.2d 496 (C.C.P.A. 1961).

¥ 1982210" 1p > B ;fmzéwf %% 12 (the Court of Customs and Patent Appeals) fe & i i
(Courtof Claims) & & & % Bﬁr 2% b 2R E P T ER e 2 Fa (Court of Appeals for the Federal Circuit) -
SRE P S E > FRE 5 463 T ,200431’:11»9):”

20 671 F.2d 1332 (C.C.P.A. 1982). ¥ Ak e i S ST |

2! See id, at 1337.

2 4.

MCCARTHY, supra note 4, at § 7:69 Page 7-167.

Ralph S. Brown, Design Protection: An Overview, 34 U.C.L.A. L. Rev. 1341, 1369 n. 126 (1987). See

also MCCARTHY, supra note 4, at § 7:69 Page 7-167.
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Y- @FrHgl
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FRMNEF RS -4 = VEQHS LR EE 2 - 4 = 2k
FRMATEL I s ¢ 24 AR LAY LR R

oo pb - HHA LAeT oo
[ % |- : Kellogg Co. v. National Biscuit C0.%]

Lanham Act - 4 = ~ # Kellogg Co. v. National Biscuit Co.— % *|;i-pF iy & =
2o AZB AN 2T HS 6] R E REWMNE R AR B B oE

AEBIFA (FREL) H B REic o 7 (National Biscuit Company ) » # &
Eoar— 4 0- #ZRWEHE T E & (shredded wheat ) et 5 5 48 57 - 97 485 3
P a (T ) 7 2 @ (Kellogg Company ) sh¥ 3 & 3 & &% & 24 (cereals) »

% 2 @ T.M.E.P § 1202.02 (a)(iii)(B) "De Jure" and "De Facto" Functionality. ( ... ¥ %285 B ;% Fuji_
A®AEF L RGEEDL #1998 £ Lanham Act i3 & pF > 373 cnE b 2 B Sl R R

BEAD 4 AR P ERT )
26 305 U.S. 111 (1938).
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5ok b 37 A #4307 Shredded Wheat |- 372 5 # & 4> 5] 5 3%3 43 * - fE(generic
term) > ¥ Ap§ M AEE WP MR R T %gﬁm * 3T, - ER X W'\ji‘&—%‘r'iﬁﬁ%#?j g b Ep
#%ﬁ”ww%wv¢+%&affﬂw%4ﬁ el A 2 PR B 1 BT &
f1 > @ [ Shredded Wheat ; - 3@+ £A4F4* kg% A 5 ©d tipd & i)
PRI GE® > Flp PR ERL A 28 EEFR Y A% 3 SQHR
ﬁﬁﬂ’#%w%*—&%ﬁﬁﬁf?fﬁﬁﬂwoyﬂ’ﬁ*ﬂﬁ%ﬂﬁﬂ%%
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P eh3 W 3% i g R &o(subordinate meaning,) B M 0 F AR A
Boigia @ hi & { & (primary'significance) 7 .45 & & (product) > @ Ks}ﬁé,ﬁlﬁ
@m%mmo%ﬁﬁiﬁ4%%$w%uﬁmmo

e

-

f"x 1% " Shredded Wheat | sz s |4 B 3g ¢F » 2 REH2RECF 2 far 305 L Ef
A5 B 4 F a1 o B o Brandeis £ F 4 1w e 8P T Ak £t
A g %RF£W4—%%uﬂ%%#@?%ﬁ%#’%gﬁ“%ﬁﬁﬁ%
=N x'ﬁ_r‘?r.?f ° |

FL e N £ RIS ECE 2 Al s A 35 4 %30 T Shredded Wheat | — #
MR WERAGKR AR A A B G R B Tt R4 5 R * T Shredded Wheat ; £
2ALER A o BEE At 0 FREME R Z Ym0 A TEF o TR
R AR o ATR) o T :}ﬁj AR Pa BB BB IFAE P IRA A E

?" See id. at 113-114.

% 1d. at 116.

2 1d. at 117-118.

% 1d. at 119-120.

L 1d. at 118.

2ok s g s wESnE A 5, MCCARTHY, supra note 4, at § 7:69 Page 7-159.

Kellogg Co., *® Y% at 122. ("The evidence is persuasive that this form is functional—that the cost of
the biscuit would be increased and its high quality lessened if some other form were substituted for the
pillow-shape.”)
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A% 2 §_+ 3 4 (Honeywell, Inc.)# JRE % 3% 2 + 4 B € (Trademark Trial
and Appeal Board - #§ - T.T.AB.) #titchiair 2 WM& JIF & H (USPTO) z -t
A P AR R E B R R Y gk ik FlA ket 3

FRAN A A NEAL D AP AR R RN Y G %ﬂmamﬂ}: BEED
*ka5e0— ¥R i> (a portion of the configuration ofathermostat)’ %d B ARD & EDE]
A0 EE R ARREIREAR Y SR reaY o d YA 1 S =
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P12

-3 TTAB. TTABMPUAB Ep g3 F L2254 54
%HBWOW$@§*%oJﬁ&#@%ﬁ%%?_ﬁmhﬁtiﬁojﬁé%
A TTAB AT L J)hs 4 %o ks g v v 2439 ¥ TTAB.
Kiv EFEAFER O S M 03 BT AT R S e AR (3% e 4o
% & & Lanham Act 1}"&& m%ﬁ 18 g En R &Y g i ke P2 F

R B B T R LiTEE R T e R L KL e
Afljm‘?ﬁ{‘orﬁ Pﬁ;%,gb}'},;i‘}{l’é_ r?ﬁ‘pﬂ Mg & F AR AR F a
Adihe | REEEIR F AT UIEL Y GHEL § 2R g .

TTAB. & 2 3 & R 2303 a3T8F 519 onfhens @ B el 4ok $ic
& USPTO sjd-z_~ /&85 z1p q&gﬁ}i% Lenefg I8 B £ > 285 4
P gdche R A PRES L ST HLFOEN ok BE AL DT ESR
@ X3 L Tl | B ADEJHIE S » 2Bl heny - fiE

* 1d. at 120-122.

% 532 F.2d 180 (C.C.P.A. 1976).

% 1d. at 181.

TR F OTHRERBH PR 0 Y I EH SR R L% 0§ 112 F
94 & o

% 169 U.S.P.Q. 619 (T.T.AB. 1971). } %7 « i Fodt h F AR b ek )5 08 375 # 2 1/ (design patent) »
* 1970 & & [ F B % o

%9497 F.2d 1344, 1347 (C C. P A 1974).5 % LA G ik e i ARG A AT R B iR G
RGP T R ER o4 T E R

% |d. at 1348. (These deC|5|ons turned upon the question whether or not the subject matter, for which
federal trademark protection was sought, was of a functional nature, i.e., in essence utilitarian or dictated
for reasons of engineering efficiency. The utility patent present in each of those cases was used as
evidence of the functionality of the involved subject matter.)
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#3187 U.S.P.Q. 576 (T.T.A.B. 1975).

*In re Honeywell, Inc., 532 F.2d at 182.

B 1o R0 N 0 PR Honeywell NP MR AR R A G B E > 3 1086 £ L A% IE
il 2 ¥ o gt ¥ 3o Honeywell 2 @ 33 0 =t ¥ PR 3n L8 34 i 30 A D] > 2 2B E
BHEIT-ERAD G .éafi&#—r %, ¥ #% 4 In re Morton-Norwich Products Inc ?ﬁ ¢ N g e B
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% 1d. at 183.

7456 U.S. 844 (1982).

8 1d. at 846-847.

*1d. at 847.
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Fobo 3 B fod borata— B i #pFﬁm}%ﬁJ VR EL A
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F R E B % O’Connor i B % TR Mk ) RE R R 1S kAR AT B
AR (traditional rule™) 07— &3k » A S s LA S R Y AN A
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28 BTSSR e S A P
——:/E\ p:?s;“;r - ’)’—F/Z' Pm)@“ﬂ f’rpﬂ.%p% ?’ > 1Y T\ ’ fﬁ—m'\" PR’ r‘]m %‘i

[ % &= : Inre Morton-Norwich Products, Inc.>®)

*01d. at 847-849.
°L 1d. at 849.
°2 |d. at 853. (In reaching its conclusion, the court found that the blue and blue-red colors were functional
'ég patients as well as to doctors and hospitals...)
Id.
> TrafFix Devices, Inc. v. Marketing Displays, Inc., 532 U.S. 23,33 (2001).
> Inwood Laboratories, Inc., 456 U.S. at n.10. (“In general terms, a product feature is functional if it is
essential to the use or purpose of the article or if it affects the cost or quality of the article.”)
% 671 F.2d 1332 (C.C.P.A. 1982).
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* % e} 3% £ Morton-Norwich Products, Inc. i% -4+ £ B & 1 F;s &5 (USPTO)
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F A A A e A en et L ”'] (container configuration) + USPTO ¥
ﬁﬁ#mﬂ%’—_ﬁ4¢ 1= 2 E L e R AP AT R R
(design patent ) - -4 = = & ﬁ;&» @g o &4

lBWOWﬂ@P‘Wﬂéﬁzﬁm PR B T ABREE D £
LE - ASFnH 3 R a B R B iy A ans R T
m&‘;‘ﬂ\?ﬁ i‘—«k l%"‘*’?ﬂnb o TTAB.Z24F USPTO ed-z_» 305 4 £ &2
FEABRBULFF B AL TR TLFEF L hE - £ & (de
secondary meaning) > + # {#zrp I 7 0.

PEFIFIERBMATEL L AR oRich FFRE > ARRFIEAY > X
L EH fIp L F Jf;% %ﬂ H1o o4 /T} % Benet g 4] (the configuration of the
container)> £ F B & # i 1+ ? @ A R emikena £ 3 & oheh i 3] (configuration
of goods )» @ H_p £ ‘_Erﬁnr 7 B ek gad A1 (eonfiguration of the container for the
goods) -

THA27 ASA ¢ ERmid S B B 4 RAEAEE
BARier o T b SRR 0 SRR BOBMRY 0 4 ST
FRCRFLEEAT B PR A

G T G L SV o AT 8 S
=" 4

F

r‘ﬁ T
é~$a%’ﬂ;ﬁiﬂﬁ
BN
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®
= »
oo
=
|
L

Mg & 2 K/Tt TERLER IS AMEEEI A NEL AR £
e A AUE TR P ey RS, L e T Er B E%#%ﬁq;i‘ﬁ‘{l—-?
*ﬁq“’arﬁ*&Jﬂ@’i< F o) i i e REER S @
FIREBHPUGELT BRI RLLR %;—njwr“o

°" 1d. at 1334.

58 —/uggi %o e 3]{,
- W3 /F B,/\T: ”‘f'] > 4‘;&’?'
> Id.

% 1d. at 1334-1335.

*L 1d. at 1335-1336.

%2 1d. at 1336.

P N e g HE

% In re Morton-Norwich Products. Inc., 671 F.2d at 1338. (..."Functional” means "utilitarian"...)

Id. at 1339. ("Utilitarian" means "superior in function (de facto) or economy of manufacture,” which
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B ERM T & o g v ﬁ:zﬁ/ 7730 AR P AL e o iR g o R E
n’qﬂﬁg FERUSATER A ARV MTEER S o PIRA TS

PR RERPEL A H %?Fﬁfzﬁﬂ BAF S AL R ALY ih
“F‘ﬁ‘ AT AR DGR o gt 2 M G vR—
R AF S REE ISR fhe P IRATERIR o B8 ZH P B
Rk 3 (overall composite-design) 1-BEFREHR G < T & fie & oF F BATAA 2 6D
Py L X EE A H e L L_:%nb FZ m A bRl R kit o Fgt o B
FRA OGP BRI RIE SRR @R 2 % P R 7 g e A
Hu L apl A& 31§ % igﬂgﬂ o AT b 3R A Y PR iR B v R K
BPood ARl A EELS 0 H ma—‘ﬁifwe pd@*a o Fpts 24 Y
AR Sef E b

ok
H
241
-3‘.1\?,
e
[\
o
“J

1o
7~

EPas B H B el oo g

A E
%’%W%ﬁﬁiﬁﬂﬁﬁﬁi“’&$?&“$<%é
R
A S R I A R
o AR e 2%

AWHLEL P BRI A ER G AR 2 B R BIRF]A 4t
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"superiority" is determined in light of competitive necessity to copy.)
% |d. at 1340-1341.

%7 |d. at 1342.

%8 |d. at 1341-1343.
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FRIRB B 2RS4 4 - #% - 4 4 I & 11 Two Pesos, Inc. v. Taco
Cabana, Inc.% 2 Qualitex Co. v. Jacobson Products Co. & ¥4 st f2 4 77 2 L o @ B>
G AT B A ST B F a2 &g e gk e e Vornado Alir
Clrculatlon Systems, Inc. v. Duracraft Corp.% % Thomas & Betts Corp. v. Panduit Corp.

RIFIEE R 22 Fm G 2 FehLfEo

[ % &]7 : Two Pesos, Inc. v. Taco Cabana, Inc.®°]

R FA ( % Jp 4 ) Taco Cabana, Inc. ( f§ i Taco Cabana) #Ag g ¥ i

iﬁxﬁ“’é/ﬁw— BaP o o h-{4 - NEI -4 ANTEFAFZTLARLE (San
Antonio ) F¥ 3% Ré Eﬁ_ - Taco Cabana i H AR hE B R o ¥ 4 fx(trade
dress) 5 @ T - @&t £ 545 > 3 ’%‘P\?%ﬁ‘é&%—‘é\wui P

“REFREFEG X E P FENRORRI LR LA R AR
Boo @t cnfg ik L % B R RA iR o S - EEA AR pEd W oo
PRt ok § 23870

F A (TAk2 ) Two Pesos, Inc. (A Two-Pesos) - 4
ik L4 (Houston) M3k % Fe o i€ * i1 62%° Taco Cabana 1f ¥ 4
= # Taco Cabana i 45 LanhamAct & wt=rif (8) B w1V 3 %3 & 2 Faf Two
Pesos # A= £ 4 fciz g pram o

PO ERREEFELNT AL AP EAKES N F A gEREE 3 EE S
:ﬁaa’aaﬁ“ﬂar’a*ﬁmpp SR 2 A o F]b oo Bk B
BAEA TR oA RIS T R E R FuRRE AR R
SERE O REEF A IR B TER F IFEIRINE B 2 2 AT (R
TR F R Sk pen) i

Two Pesos & + 37| £ FIB 20 E B i 1o o AR end BEA Y ) B4 £ 3 e
aﬁm%ma:a&ama&fam“ak’maﬁﬁﬁmemNﬁ*l*:@

(a) 7@ < 3 i3 iﬂ%y:’fiﬁxrsyzl‘;uﬁxfa 270 yeLt=if (a) 2T
RS LLERar ﬁ}““ uzgﬂ.&g’%% BEPRES LA FA
TAE LA Effi*u? LA SRR APRIF 2 TR o AR PEIE AT

% 505 U.S. 763 (1992).
0 |d. at 765.

4.

2 1d. at 766.

8 |d. at 767.

™ Id. at 764-765.
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Be ARk R ATRIE B A I PR AT LB £ A MK

2£E
Wik mEEE % - £ & & 0 dean B Lanham Act shifgE 0 (e £ RN F 2
timiedp s e - 2 0% (a) HEE RE o R FL T o o (RN I Y
BEFBH S (AABUPAFEIE LR - ) ¥R EF Y
"ﬁb'“r:f?fﬁ

7“ﬁﬂN?%%J%%%$1ﬂﬁ%Hﬁ%*ﬂﬁﬁﬁi§W ok
PR R R HEAE T AN EEF Y A PRI FHRREE AT
I B

e & 7
B RIZA SR R R LR G Hala T ,p;/%vso ]

PHrARMRDEFA > VAR R DR R § Fly NP A A
IR A LR~ 1A

[ % &)= : Qualitex Co. v. Jacobson Products C0.%°}

e

AREZFRHNEFEIRI -4 LT AhH o B W4 H - gpd AT
RN Rl IS Al T e A 2 4T

k4 Qualitex Co. ( # # Qualitex ) <%l &uzie 2 B 47 &+ (dry cleaning
press pads) e @ 0 p - 47 Q& B BA P @ - g% g
(green-gold color) - 4+ JacabsonProducts:Co. (# - Jacobson) & k& 4 chs s ¥
Lo p -4 N EARRA LERF GRS HF R PITNE L g
B E b Me B 3 2R i B L B 2T EY o YV RAN- {4 - &
Mg gd P AR RN EELFHRET 2R

Fd et 22 IREERSIT o A FlA P RA BN PR s 4 a2 e o
ViR R B4R F P A f2 > 335 Lanham Act ¥ A *QM%xé,?4ﬁrﬁ—ﬁ
¢ (coloralone) ; zxf % f 1k > FI AR B iR E T 304 o2 45480 o Qualitex *F 25
F RG22 o

> 1d. at 763.

°1d. at 769.

" Sicilia Di R. Biebow & Co. v. Cox, 732 F.2d 417, 426 (5th Cir. 1984).

® Two Pesos, Inc., 505 U.S. at 775. (...a design is legally functional, and thus unprotectible, if it is one
of a limited number of equally efficient options available to competitors and free competition would be
unduly hindered by according the design trademark protection...)

™ 1d. (This serves to assure that competition will not be stifled by the exhaustion of a limited number of
trade dresses.)

8 514 U.S. 159 (1995).

%1 1d. at 161.% B H © 1+ i g B E P S G 4 R L§% o 4 NutraSweet Co. v. Stadt
Corp., 917 F.2d 1024, 1028 (7th Cir. 1990) > 2.5 H fhengad A 2 4k fJ‘L*E ; @ In re Owens-Corning
Fiberglas Corp., 774 F.2d 1116, 1128 (Fed. Cir. 1985) » B| i3F s icd Fio b LR BB 28 %4l
ik
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B>t Lanham Act £.F 3% 8 — gad 3ap S0t - S8 FRBNER 2 Ix
BB TR 35 LanhamACt H#F PR ek > ¢ g2 T2 5

LHL L B _%b*&’ﬁﬁé§ﬁﬁélkﬁ%ﬁﬁ(mmmn
=z & 1% (arbitrary) & rr'ﬁéﬂ (suggestive) ~ F 3835 > A 30 fo 0 23500
ﬂ TP - BEW o RELE-BEFRL LT g AR AT ok

- FRFI AL TSN BT AT e B8 % 2 £ & & (secondary meaning )
83

o

FRBEE G Ay qp - g S SRR RE R R F LG
s‘z 'r+ B R F RE L PP R RS - A H B RPT L LE R T
FAAFRHR Y MDA SR A IERE AT o B - TR BL A SR
A R ARTOIR LB HIHR S AR R AP B EEE o R R
R RFIER o ok ES S T U Bk i}iwﬂr\_%ﬁgy
flien& 2> 2 @B A (FARFHEPRT g WuE) M 41

5% 3 Inwood Laboratories, Inc. v. lves Laboratorles Inc.k @ o enE K> T
- R R e R R T E R «P‘W”’I~;PE R e IR F e
NEFREMDE R TH LD 7 e lnwood Laboratories, Inc. v. Ives Laboratories,
Inc.% shtk sk > X > B2 %ﬁws,zrm_ TR R e S TS A

Flpt o F kSR ET A FT%E 2 .
38 F kR o &e”*mﬁégﬁ_%ﬁj PR —
TAE) R EAFEREE L Tg ’

#x Qualitex e1 4 % ¢ B & lﬁ:—éﬁ

8 Qualitex Co., 514 U.S. at 162. (The language of the Lanham Act describes that universe in the
broadest of terms. It says that trademarks "include any word, name, symbol, or device, or any
combination thereof.") See also 15 U.S.C. § 1127.

% 1d. at 162-163.

8 |d. at 164-165. (The functionality doctrine prevents trademark law, which seeks to promote
competition by protecting a firm's reputation, from instead inhibiting legitimate competition by allowing a
producer to control a useful product feature. It is the province of patent law, not trademark law, to
encourage invention by granting inventors a monopoly over new product designs or functions for a
limited time, after which competitors are free to use the innovation. If a product's functional features
could be used as trademarks, however, a monopoly over such features could be obtained without regard to
whether they qualify as patents and could be extended forever (because trademarks may be renewed in
perpetuity).)

% 1d. at 165. (Court consequently has explained that, "in general terms, a product feature is functional,"
and cannot serve as a trademark, "if it is essential to the use or purpose of the article or if it affects the
cost or quality of the article," that is, if exclusive use of the feature would put competitors at a significant
non-reputation-related disadvantage.)

8 Justin Pats, Conditioning Functionality: Untangling the Divergent Strands of Argument Evidenced by
Recent Case Law And Commentary, 10 Marg. Intell. Prop. L. Rev. 515, 525 (2006).

" Qualitex Co., 514 U.S. at 166. (The green-gold color acts as a symbol. Having developed secondary
meaning (for customers identified the green-gold color as Qualitex’s), it identifies the press pads' source.
And, the green-gold color serves no other function. (Although it is important to use some color on press
pads to avoid noticeable stains, the court found "no competitive need in the press pad industry for the
green-gold color, since other colors are equally usable."))
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[ % /= : Vornado Air Circulation Systems, Inc. v. Duracraft Corp.®®]

AEATE G ¥ A HehA 53] (product configuration ) e 5 985 B
132 b % % (household fan grill with spiral — or arcuate — vanes) ° -

-4 4 ~ &+ -7 Vornado Air Circulation Systems, Inc. ( # # Vornado) B 4
ﬁ’@wﬂs W h % (spiral grill) =k f{} R PR SE- R A ER B Yo
2 # - Vornado i*u\e;fﬂ. Y @& 4™ - { 4 044 > Duracraft Corp. ( #§ £
Duracraft) B B Ty TR %0 Duracraft mi Bz iidsagfaonis
# > &7 p Vornado Sn% b B3] AR B RT Vornado (R Al R 5
¥z *;ﬁ 3tigimzo ¢k > Duracraft ek 5% é_ﬁ Bk (FERMAA AR FEE R
e % BH%) & Vornado sk % %+ 3 k'« Vornado ** £33 4 Duracraft ¢
iﬁ HRp %y ®o

|

HgESr e S 2 R FRATERL F enF &> 8 7R Vornado shh 5 % A5k A 4 i
Frro BH AR RETAA T A F AR o8 P Ak 5 )
B F 2 g o Vornado sk S Segpdllig A b LG R E e s Rk
BnY ozt 2280 alPe b WwiRA A ehing £ g )
FORBER o @ 2§ R o Ak Duracraft #rd A oif v enh S §oeriR A R
350 Ft i Vornado sh# 14 B s =45 s Vornado £ 4 47 % - Duracraft »¢

P RDIEAR G R E kLR [

Pl R pein oo A R AR YRR AR 0E 2 4 a0 42 (the intersection of
the Patent Act and the Lanham Trade-Mark Act ) LELL L A& A AR R
FEOEP PEAFP B AL DRI R R BT 2 2R
T BAERELTe L 0f (a) BH A FE o EA KA - T8 2R
ey e T ;»*h?*E,%ﬁ‘;‘}iﬁﬂf’P@]“FKF ByreL=if (a) AEH2ZFTR - A&
lﬁé?*éﬂ%%ﬁﬁﬁmﬁﬁ'%mml%’*ﬁiﬁ%*&—%i e
BRHAGAAFFPRE B E R Y FERE > A 5T

“&'\

8 58 F.3d 1498 (10th Cir. 1995).
8 Id at 1500.

-4 ~4 #- 7 4 p >Vornado g4 4 ﬁ}ﬁ M5 Y b % 0 b 5% (ducted fan) ¥ 3R
* Eﬁ THFT Al R g § ond 2k (optimum air flow) o H & Ji5-408 @ ‘c?ﬁue #u%: )
FAEVIE AR 5 -4 4 0E&F ”—“L‘H%? |l -4 4w &= "—“"‘B - R
3%/51}7%‘!5_1 & HEH FnA; .v'}ﬁ ‘L’fﬁ-m& % o See ld.
*L 1d. at 1500-1501.
% 1d. at 1501.
% 4.
% 1d. at 1501-1502.
Id.at 1499. (We must decide whether a product configuration is entitled to trade dress protection when
it is or has been a significant inventive component of an invention covered by a utility patent.)
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MAHaaE s » Lt 2miEly o ¥R EmgigE KRG 2
Prenz B JRE F o id g & (competitive need) > F # S ¥ FRERY ik
KB NE G RS DAL MERFLZF AR F L RT AR
2 o Lanham Act HLg5 2 7 v (o7 B i3 ch B 2 TR AT 7 i s R ook ohy
RS I T = g 4 = - e gh- R E )]"*wzc‘ ASERENER | Fo5 5 M- SR AN L
NEJHFC ER IR LT FARF AR M OLFAANGZE
FREEOFP R EFERAT R A etk FIiREP AR NSk
witz H - g

N

.3;

o R P aE 9’&,*%?1];%’ x4 & & (overlap) &35 » Flpt 30
iR R mr’fww R W e o wm;zﬂm 2
Fa o Ra AR RFEA RS B EFIp g TP E ﬂxF"*;t
— B EE- BERAY Tt B LR R Aok fi»;ﬁﬂ\%%ﬁ»?:@ﬁ i
Ao B LR EZ DR S ,?nﬂﬁv BB RIAT » FEF PN F A
@ K- 3T T LFARNENDPFEREFT WL 0I5
Hio § A AFHI R BRI - 308 0 @ 2 AR S P HE &

EP AR L pAES - AR REFFA S AREPE TR L

At B 2 A E A LA R
d % Vornado #5525 b 5’}3;..“#1‘#5' e Bl RIE A 2 - o F R o B A

E\»EE»}L;%%'— rﬁ}\f mq_—:ro /rl I%J’ ﬂ}&}% 4 d 5gp’%?,¢& }}_qug/ﬂ.%‘f‘] ‘Ié“/{g I.t

% 1d. at 1500. (We hold that although a product configuration must be nonfunctional in order to be
protected as trade dress under section 43(a), not every nonfunctional configuration is eligible for that
protection. Where a product configuration is a significant inventive component of an invention covered
by a utility patent, so that without it the invention cannot fairly be said to be the same invention, patent
policy dictates that it enter into the public domain when the utility patents on the fans expire. To ensure
that result, it cannot receive trade dress protection under section 43(a).)

7 1d. at 1502-1503.

% 1d. at 1507.

% 1d.

19 1d. at 1501.
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[ % 6]~ : Thomas & Betts Corp. v. Panduit Corp.'%?}

».m

B # Thomas & Betts Corp. ( {f #£ T&B) - 4 = T # ¥ 33— 7§ ek iz
(cabletie) 1% ] » £ 5 " Schwester Patent ;- 8228 & flgfom @ o7 & o ~ &
&% K 5p o e A 5p (cabletie head) shipl#) )k & Kz ' ila > @ KA T B
TP ERBEAEFIMP A P-4 A EERJHREE - T&B 12 TTY-RAP | iF
SREEREFHEA S - 44 Panduit Corp. (#§ # Panduit) Rl+ § -4 42 &R
4ot A AeT&B A 5L AT iwehd 5 o 1 TBarb-TY | v 4 7 210

T&B *t— 4 4 v # b EHI21 A B 3 5 5 ade o 3R X # 00 Panduit %1

"Barb-TY ; A& T A%F E£4Mizt 2 2 oI5k 'H»#;zﬁd Panduit 7 Jfﬂ
IR o SR T&B 2 #4114 ?,zi»fio Panduit ]t F 3% BB 28 F 355 g <
WE oo B i E B IR IS o K JLT’;;‘W'E‘% o AT A H e ;‘f
o - = F s o sk Panduit % 35 o T&B 2 £.E ¢ 35

BTk S e g e i AR AP RE T R F R R B i d
AZenL B A dhE AR v & 1Y A & eh A (product conflguratlon) » 3 B )
BFE&KS ¥ F XD Lanham Act sniikie=-2-m i & Fimf*'»i}q-\i%i e
e R > FI RAIE T S HIR G hp a0

B A2 R e BGE T B AIRT FEFAEP P F A g R e - dﬁm
RIAT » 3 R A RN B EERER S BP0 a B2 Bt g 2]
AR Y A A 5 2% pd @ % o FEERE iriérﬁf%ﬁ
ABEGYOCE S RN P F IR L RF OTREOAS LEL T H Y
AAFR TEEFEF LA Sk o Y FP R L FEBRE G R
B (RA UM ABREE - ER &) 022 LR %

PR BAIZ 2 AR AL ra T E AR hE Ak Y ik
G AR JIEG 0 (P AL EFERORE FEEP o) F O GBS LD
£ o T T&B eh# 9 2k 15 4 55 4 F&?ﬁ DEEEE AR EEY R F R

101 Id.

102138 F.3d 277 (7th Cir. 1998).
103 4. at 282.

104 1d. at 282-283.

105 |4, at 283.

106 |d, at 284.
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[ % |4 : TrafFix Devices, Inc. v. Marketing Displays, Inc.*?]

97 1d. at 285.

108 R [Z6)= ) &L 2 faing o ok 4k b iEd e ’Z%ﬂfi}ﬂ Klgrj\m%‘fﬂfr 3%
PHcEF# s 2L EREREE -

199 Thomas & Betts Corp., 138 F.3d at 288. (The safeguard against an impermissible extension of a patent
monopoly by a trademark, as noted above, is the functionality doctrine: a configuration of an article
cannot receive trademark registration if its purpose is to contribute functional advantages to the article or
if the configuration results from functional considerations.)

10 14, at 297. (...a "feature is functional if it is one that is costly to design around or to do without, rather
than one that is costly to have."...The fact that the feature at issue serves some function is not enough; to
be functional in the trade dress sense, the feature must be "necessary to afford a competitor the means to
compete effectively.")

111 |d

112 532 U.S. 23 (2001).

49



%k R (a4 ) Marketing Displays, Inc. (H A MDI) 3£.¥2 24/ &
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BAEEF G A R H #L B2 G RRIH I RS EPRAM T A S %‘bfﬂ’r(put competitors
at a significant non-reputation-related disadvantage ) - 4> 047 it 5 124 G 3 ¥ & M2 R (&
F1&% 2 £ 351 % Qualitex Co. v. Jacobson Products Co.% e % » %% [ % 6 ] ) e

17 1d. at 28.4+ Sunbeam Products, Inc. v. West Bend Co., 123 F.3d 246 (5th Cir. 1997) » 2.5 7 ¥ 4 ik
i TR AR “frt ; Thomas & Betts Corp. v. Panduit Corp., 138 F.3d 277 (7th Cir. 1998)> 12 2 Midwest
Industries, Inc. v. Karavan Trailers, Inc., 175 F.3d 1356 (Fed. Cir. 1999): I+ #% 2 % ; @ Vornado Air
Circulation Systems, Inc. v. Duracraft Corp., 58 F.3d 1498, 1500 (10th Cir. 1995) » f|z2. 7 & A & *F 3] &_
FHEHAREFOFP L A FP AR 2 R BEFE A k2 FE o (.."Where a product
configuration is a significant inventive component of an invention covered by a utility patent ... it cannot
receive trade dress protection”...)

18 y.S.C. § 1125(a)(3). (In a civil action for trade dress infringement under this Act for trade dress not
registered on the principal register, the person who asserts trade dress protection has the burden of
proving that the matter sought to be protected is not functional.)
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EN RS Qualltex Co. v. Jacobson Products Co. ( #§ & Qualltex %) ehfz@t®,
eprf ¥rg BeF L SR I“i_my?']ééyz I 4 SRR A A 5 L JVA-
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Inc."”* (#§ 4 Inwood % ) — % $ha i Henfa @', & L3, APk 2 o Qualitex % ¢
g & % 2t £ R i 1 (aesthetic functionality ) s0% 5% A %7 2 208 # &
o g * Inwood & eriR i o Bde S BRI R T LT B G o T}L‘A &
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119 TrafFix Devices, Inc., 532 U.S. at 28-29.
2 g,

121 |d. at 29-30.

T TE L P RS KA AP ERMSE ARy - 2R (R ]
128 TrafFix Devices, Inc., 532 U.S. at 32. (The Court of Appeals in the instant case seemed to interpret
this language to mean that a necessary test for functionality is "whether the particular product
configuration is a competitive necessity.")

N

28 o gmk s AR m#rﬁ:—gapni\_—r\r’e’?é‘is\ﬁmﬁ R T Ak MRS A R
R R e T s S Y S C L E Y Tl LA LR ﬁ.rr.g
..“:/-Lta%ﬁ.»ﬂylj

125 TrafFix Devices, Inc., 532 U.S. at 32. (Expanding upon the meaning of this phrase, we have observed
that a functional feature is one the "exclusive use of which would put competitors at a significant
non-reputation-related disadvantage.")

126 |d.at33. TQualitex 22 4% ¢ &8 F > 2R B B IPCR I 224 K2 F @ ® P
s o A rr_r'q%‘r ° ]

127 1d. at 33-34.
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%7 P TrafFix Devices, Inc. v. Marketing Displays, Inc. % 2 4%

Mm% = 00— & 58 ka TrafFix Devices, Inc. v. Marketing Displays,

Inc.2);4 (@ 4L TrafFix %) JIU 5 > & SR i a2 478 A0 F % & 42
FEFA FIRTLG R A A AT RRP LG AT A T AP f?‘;';;m B
Feagis > Fr B3 # a2 00- ﬁ#&r’siér%%\»,\ 7 Rl A4 A
PR RN AER AT FREEF e 2 X E EA 4“"{7 ok
PG - L kg B sk Inwood PR A T’ﬁ Fag ko WA RRE- 3
U SN I A VAR j\ B ZEHC B E TR R R Aot LR
NI B enfRE o BN 2 P 4% n re Morton-NorW|ch Products, Inc.% =

% TR s TraffiX 2 L Ae ¥ Zcome > 2 a R4 47 % A
AT E B F R AR T SR Bk Tl ;I;JUL TR REAES A
Foens 57w dpkyy TrafFix ka6 - F* an L e & | o

BIFE S % 0 i Inwood % il L,“FLBIIL’]:@,%;; S o

=2 SR 2 e sk 0 AUERZ R I Inwood & el SLALR] 0 A
ﬁi&&é’ a@”ﬁa%ﬁx awﬁﬁ(%fiz%ﬁm?r R
Mg AF R R B NI L3R 0 338 E AR5 Inwood il s

P2 B R 3 ELEE ﬁxﬂa.ug]@mJffl_,fg(_;i;\;—"rj%’g”i*ﬂ;;'riﬁﬂ‘%;é’FT{
PRI BARR TS A BB SR E AT G e
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[ % 5] : Valu Engineering, Inc. v. Rexnord Corp.**?]

AEREREBERS 00— & TrafFix % 15 % — B 8203w 3 ot Al chy
3 74 g ek B o BN R JE I‘;D#mi& TrafFix _,% LfE¥E» - E 51950 In re
Morton-Norwich Products, Inc. ( #§ # Morton-Norwich % ) =72 B 382 B8 > £ 7

128 MCCARTHY, supra note 4, at § 7:69 Page 7-160.

129 Id
130 Id.

131 g+ TrafFix Devices, Inc. v. Marketing Displays, INC.% 2145555 28 % pa fo 74 iy 2|85 ¢ 2
2, w2 4% Pats, supra note 86, at 520-521.
132 278 F.3d 1268 (Fed. Cir. 2002).
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133 1d. at 1271.

e ERR P T ACE LU L R L RS LN DN SRR ]
A S iR AL G R SRR DB B Y d A R Glhe R G4 2 Y o
See Id. at 1272.

135 |d

136 |d. at 1273.

B371d. at 1274-1276.8¢ >+ TrafFix % » 2B % [Z 614 )-
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[ % |+ - : Eppendorf-NethelersHinz GMBH V. Ritter GMBH'*°]

% Valu Engineering, Inc. v. Rexnord Corp. & 21 2_ {3 » B 20 ¢ 2573 o % T 1¢3%
Flutl - &4 TN RE P PRk B 78 E R TR SR

HLRER T JE 0 @ e Inwood & i SR P o

Eppendorf-Netheler-Hinz GMBH (4 » =~ E 4 354 ) .4 & FREF®E
XH BN P 0 L EenE R 2974 49— kP PeR N ex 1 Bexgg (disposable
pipette tip ) 2 fie /1 &4 % (dispenser syringe ) it it £zl i# 3 45 e s 2% 42 (multiple
dispensing of liquids ) - /& % % % R4 & 63 ;8w 2 Bex g > ¥ 2 TCOMBITIPS | ~
" EPPENDORF ; 32 " EPPENDORF COMBITIPSJ ErxzEFERAAFH (8 ff-
F'Combitips ; ) - Ritter GMBH (44 2. — » & _F 374 ) R & P @i /3 64 B
AFaiB P B3t - {4 Q& A3 HE 44 A2 ST 22 Combitips #BP\?'E’J”J:H{’-%J;
BB APREFIE 0 2 RPCR NS Ba® Bk o ¥ d R4 ArA F o Ritter 5 iF

BeEHE T RK 27 -4 4 &=V iex 2P H 0 0 TRITIPS | e
FAEEk A4 b o Ritter # 3l H f L fe B E 0 5 T Ripette o

%8 1d. at 1276.

139 |d. at 1276-1278. (Functionality may be established by a single competitively significant application
in the recited identification of goods, even if there is no anticompetitive effect in any other areas of use,
since competitors in that single area could be adversely affected.)

140289 F.3d 351 (5th. Cir. 2002).

1 1d. at 353-354.
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143 Id.

¥4 1. at 355.

514, at 356.

16 1d. at 357-358.
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147369 F.3d 1197 (11th Cir. 2004).
198 |d. at 1200.DDI 445 4 Jigfikin gkl 2 i g g gLl -
19 1d. at 1201.

150 4. at 1202.
151 |d
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155 Id
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19214, at 1072-1074.
163 1d. at 1074. “A feature which merely associates goods with a particular source may be, like a
trade-mark or trade name, a substantial factor in increasing the marketability of the goods. But if that is
the entire significance of the feature, it is non-functional; for its value then lies only in the demand for
goods associated with a particular source rather than for goods of a particular design.” Restatement of
Torts §742, comment a (1938).
164 McCARTHY, supra note 4, at § 7:79 Page 7-198.
165 “\When goods are bought largely for their aesthetic value, their features may be functional because
they definitely contribute to that value and thus aid the performance of an object for which the goods are
ig\stended.” Restatement of Torts §742, comment a (1938).

Id.

7 1d. (The determination of whether or not such features are functional depends upon the question of
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fact whether prohibition of imitation by others will deprive the others of something which will
substantially hinder them in competition.)

168 “\When aesthetic considerations play an important role in the purchasing decisions of prospective
consumers, a design feature that substantially contributes to the aesthetic appeal of a product may qualify
as "functional."” As with utilitarian design features, however, the fact that the design performs a function
by contributing to the aesthetic value of the product does not in itself render the design ineligible for
protection as a trademark. A manufacturer thus does not forfeit trademark rights simply because
prospective purchasers find the design aesthetically pleasing. A design is functional because of its
aesthetic value only if it confers a significant benefit that cannot practically be duplicated by the use of
alternative designs. Because of the difficulties inherent in evaluating the aesthetic superiority of a
particular design, a finding of aesthetic functionality ordinarily will be made only when objective
evidence indicates a lack of adequate alternative designs. Such evidence typically is available only when
the range of alternative designs is limited either by the nature of the design feature or by the basis of its
aesthetic appeal. The ultimate test of aesthetic functionality, as with utilitarian functionality, is whether
the recognition of trademark rights would significantly hinder competition.” Restatement (Third) of
Unfair Competition 817, comment ¢ (1995).

169 McCARTHY, supra note 4, at § 7:80 Page 7-200-Page 7-201.

170 198 F.2d 339 (9th Cir. 1952).

60



LAY AR Y AT D

%\»K—,ﬂ%%%‘aifﬁ%:&“ﬁ’iﬁf BERFPESLETRTE
Lo B Rl AP LHASEEA AL SRR R ﬂ%,’(.—,&'] Wallace #_

f
# & %k - Pagliero Brothers (ﬂ\ﬁmﬁt—;ﬁ éaf Pagliero) & & 3 B ¥ » &
Wallace (s s ¥+ » H @ % 48 fA R R & Wallace 3 E4p e ch3
Bro @R LERE LR 0 @*mxﬁﬁi%’ﬁ FbA i
F(le g ~Bp &3 AT Pagliero 5 @i 7)o Wallace ** 5% 4c 43t
Pod A Frdsia 58 Paglieroie 74 2 T gLz HHRzT o

ﬁ“*«
T
&
3‘%
\_

POOFRRETRLORT F AR FIR B RE DB L R B
®*d R4 pplankzt o k¢ TTweed, - MHibiscus ; ~ T Shadowleaf |
2 TMagnolia | % &4 o k250 E_F JrP|MI20 3R 8 4 a2 et o

FAElipdl o PRERIFE AR Gk T o AT AR
R Ak g g B ﬁuﬁ’i%@¥:ii%%1$i°$¢ﬂ%ﬁ
:ﬂﬁwﬁ’ﬁﬂﬁw%aﬁﬂﬁeaeﬁﬁﬁ,ﬁﬁtm%fm{ﬁ%w?uﬁpaﬂwr

%ﬁ%&{ﬁ%&%%i*ﬁﬁéiﬂ%’ﬂii# FU F 174 ik e e
. e 4 178 ¢

-
puit
o
e
|‘b‘\ \
T
T
e
3
Ry
IRy
o
S
\_A«

3 ]
@%&i“%{*ﬁﬁ@ﬁ?’é%a#*mﬁrm CH 4 AL EH 8 R
R = T ER AR Ben R B R B gkt
i g R e )T do % 1 Wallace ¢
h- AL EFRY LANE B T o AR F R
?{ﬁ%%%ﬁ@w:”%ﬁﬁ@ﬁwnWrmk ERE A
g2 175 o g2 2% Pagliero = 11 & %
R N AR ]
ko x a2 S g AV

%“
W
¥
R
G
TN
;@
At)
NN
A
ﬁ
F
2&3’5
(dﬂ
i
P

FAXRZERESHIAETITE PRFELL g #abandi g, Fe2F i

' 1d. at 340.

72 1d. at 341.

13 1d. at 343. (“Functional” in this sense might be said to connote other than a trade-mark purpose. If
the particular feature is an important ingredient in the commercial success of the product, the interest in
free competition permits its imitation in the absence of a patent or copyright.)

174 1d. at 344. (...the purchaser china satisfies a demand for the aesthetic as well as for the utilitarian, and
the design on china is, at least in part, the response to such demand...)

15 1d. (It seems clear that these designs are not merely indicia of source, so that one who copies them can
have no real purpose other than to trade on his competitor's reputation. On the contrary, to imitate is to
compete in this type of situation.)
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5 71 F.3d 996 (2d Cir. 1995).

7 1d. at 999-1000. i3 4L W3 7 % 4 M HE N A %k o

178 1d. at 1001.
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180 \Wallace International Silversmiths, Inc. v. Godinger Silver Art Co., 916 F.2d 76, 81 (2d Cir. 1990). %
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181 Knitwaves, Inc., 71 F.3d at 1005-1006.
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182 4. at 1006.

183 4. at 1000.

184 653 F.2d 822 (3rd Cir. 1981).
185 1d. at 823-824.

18 |d. at 824.
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Billiards, Inc. v. Sixshooters, Inc.— % % ] ©
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7

187 |d

1% 1d. at 824-825.

189 1d. at 825.

190 1d. at 826. (The luminaire itself is essentially a utilitarian product, used to light exterior area. However,
because it is a wall-mounted luminaire, as distinguished from a free-standing street lamp, part of its
function includes its architectural compatibility with the structure or building on which it is mounted.
Thus its design configuration, rather than serving merely as an arbitrary expression of aesthetics, is
intricately related to its function.)

L4, at 827.

192 251 F.3d 1252 (9th Cir. 2001).
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198 Clicks Billiards, Inc., 251 F.3d at 1260-1261.

199 MCCARTHY, supra note 4, at § 7:80 Page 7-201.

200 Qualitex Co., 514 U.S. at 170. (The upshot is that, where a color serves a significant nontrademark
function...... courts will examine whether its use as a mark would permit one competitor (or a group) to
interfere with legitimate (nontrademark-related) competition through actual or potential exclusive use of
an important product ingredient. That examination should not discourage firms from creating esthetically
pleasing mark designs, for it is open to their competitors to do the same.)

01 529 U.S. 205, 214 (2000). (It is true, of course, that the person seeking to exclude new entrants would
have to establish the nonfunctionality of the design feature, see §43(a)(3), 15 U.S.C. § 1125(a)(3) (1994
ed., Supp. V)--a showing that may involve consideration of its esthetic appeal, see Qualitex, 514 U.S., at
170.)
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202 TrafFix Devices, Inc., 532 U.S. at 33. (It is proper to inquire into a "significant non-reputation-related
disadvantage" in cases of esthetic functionality, the question involved in Qualitex. Where the design is
functional under the Inwood formulation there is no need to proceed further to consider if there is a
competitive necessity for the feature. In Qualitex, by contrast, esthetic functionality was the central
question, there having been no indication that the green-gold color of the laundry press pad had any
bearing on the use or purpose of the product or its cost or quality.)

203 MCCARTHY, supra note 4, at § 7:80 Page 7-202.
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