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( Understanding on Rules and Procedures Governing the Settlement of Disputes ) &5}
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A PRI fIRL T Hik Fﬁiﬂ’%ﬁ =R - E?Eﬁiﬂ ; (Understanding on rules and
procedures governing the settlement of disputes, or Dispute Settlement Understanding,
“DSU” ) » I 4 “'EJZJ‘Y%*F'E‘HE‘H‘;E’# 7 EL¥E]] ) (Rules of Conduct on rules and
procedures for settling disputes ) I') & J‘%ﬁ% & 7 [~ | (Working Procedures for

Appellate Review ) °

SRR (Dispute SettlementBody) « TR | 72 (Panelsy* 7R
(Appellate Body)fl==5 IJ# AR T T s Jﬁlfﬁﬂ 9= HWTOR S - Q'ffﬁ’?#
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® See 1982 Ministerial Declaration on Dispute Settlement Procedure, BISD, 29S, at 13; 1984 Action on
Dispute Settlement Procedure, BISD,31s, at 9 - @[Elmt@ﬁ%t 2> 57832 F! -

* Article XXII of the GATT: “ Each contracting Party shall accord sympathetic consideration to, and
shall afford adequate opportunity for consultation regarding, such representations as may be made by
another contracting party with respect to any matter affecting the operation if this Agreement.”

> Id. Article XXII1: “If any contracting party should consider that any benefit accruing to it directly or
indirectly under this Agreement is being nullified or impaired or that attainment of any objective of thr
Agreement is being impeded as the result of (a) the failure of another contracting party to carry out its
obligations under this Agreement, or (b) the application by another party of any measure, whether or
not it conflicts with the provisions of this Agreement, or (c) the exercise of any other situation, the
contracting party may, with a view to the satisfactory adjustment of the matter, make written
representations or proposals to the other contracting party or parties which it consider to be concerned.
Any contracting party thus approached shall give sympathetic consideration to the representation s or

proposals made to it.”
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% - &~ Unted States-=-Section 110O(5) of the US Copyright Act

12 WTOﬁPﬁﬁ"}ﬂ:% f{% ( Doha Ministerial Conference) ¥~ Q0 0— & — EJF'EJ??%LF['F",U/?T’ EL%
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3 Available at WTO website: http://www.wto.org/english/tratop_e/dispu_e/dispu_status_e.htm

14 See Peter Van de Bossch, the Doha Development Round Negotiations on the Dispute Settlement
Understanding, in WTO CONFERENCE: NEW AGENDA IN THE 21ST CENTURY, TAIPEI, 28-29 (November
2003); Consultative Board of WTO, the Future of the WTO-Addressing institutional challenges in the
new millennium 49 (2004); Thomas A. Zimmermann, WTO Dispute Settlement at Ten: Evolution,
Experiments, and Evaluation, 60 (1) THE SwiSS REVIEW OF INTERNATIONAL ECONOMIC RELATIONS,
(2005); William J. Davey, the WTO Dispute Settlement System: the First Ten Years, 8 JOURNAL OF
INTERNATIONAL ECONOMIC LAw 17, 25(2005), ﬁﬂ[g'lﬁfﬁ@ﬁ} 12> 5710 EI > ﬁ;;t 4
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5 Article 9, para. 1 of TRIPs: “Members shall comply with Articles 1 through Article 21 of Berne
Convention (1971) and the Appendix thereto. However, Members shall not have right or obligations
under this Agreement in respect of the rights conferred under Article 6bis of that Convention or of the
rights derived therefrom. ”

® WT/DS160/8, IP/D/16/Add.1, 31 July 2000.
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7 Alain J. Lapter, The WTO’s Dispute Resolution Mechanism: Does the United States Take it Seriously?
A TRIPS Analysis, 4 CHI.-KENT J. INTELL. PROP. 217,250-52.

18 United States Copyright Section 110+(5); § £10." TLimitations on exclusive rights: Exemption of
certain performances and displays Notwithstanding the pravisions of section 106, the following are not
infringements of copyright:

...(5)(A) except as provided in subparagraph (B), communication of a transmission embodying
a performance or display of a work by the public reception of the transmission on a single receiving
apparatus of a kind commonly used in private homes, unless — (A) a direct charge is made to see or
hear the transmission; or (B) the transmission thus received is further transmitted to the public;

(B) communication by an establishment of a transmission or retransmission embodying a
performance or display of a nondramatic musical work intended to be received by the general public,
originated by a radio or television broadcast station licensed as such by the Federal Communications
Commission, or, if an audiovisual transmission, by a cable system or satellite carrier, if—

(i) in the case of an establishment other than a food service or drinking establishment, either the
establishment in which the communication occurs has less than 2,000 gross square feet of space
(excluding space used for customer parking and for no other purpose), or the establishment in which
the communication occurs has 2,000 or more gross square feet of space (excluding space used for
customer parking and for no other purpose) and—

() if the performance is by audio means only, the performance is communicated by means of a
total of not more than 6 loudspeakers, of which not more than 4 loudspeakers are located in any 1 room
or adjoining outdoor space; or

(1) if the performance or display is by audiovisual means, any visual portion of the performance
or display is communicated by means of a total of not more than 4 audiovisual devices, of which not
more than 1 audiovisual device is located in any 1 room, and no such audiovisual device has a diagonal
screen size greater than 55 inches, and any audio portion of the performance or display is
communicated by means of a total of not more than 6 loudspeakers, of which not more than 4
loudspeakers are located in any 1 room or adjoining outdoor space;
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(ii) in the case of a food service or drinking establishment, either the establishment in which the
communication occurs has less than 3,750 gross square feet of space (excluding space used for
customer parking and for no other purpose), or the establishment in which the communication occurs
has 3,750 gross square feet of space or more (excluding space used for customer parking and for no
other purpose) and—

() if the performance is by audio means only, the performance is communicated by means of a
total of not more than 6 loudspeakers, of which not more than 4 loudspeakers are located in any 1 room
or adjoining outdoor space; or

(I1) if the performance or display is by audiovisual means, any visual portion of the performance
or display is communicated by means of a total of not more than 4 audiovisual devices, of which not
more than one audiovisual device is located in any 1 room, and no such audiovisual device has a
diagonal screen size greater than 55 inches, and any audio portion of the performance or display is
communicated by means of a total of not more than 6 loudspeakers, of which not more than 4
loudspeakers are located in any 1 room or adjoining outdoor space;

(iii) no direct charge is made to see or hear the transmission or retransmission; (iv) the transmission or
retransmission is not further transmitted beyond the establishment where it is received; and (v) the
transmission or retransmission is licensed by the copyright owner of the work so publicly performed or
displayed; and..."
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0 See Panel Report, United States--Section 110 (5) of the U.S. Copyright Act ((WT/DS160/R), para.
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21 |d., para. 2.5. “A House Report (1976) accompanying the Copyright 1976 explained that in its
original form Section 110 (5) “applies to performances and displays of all types of works, and its
purpose is to exempt from copyright liability anyone who merely turns on, in a public place, an
ordinary radio or television receiving apparatus of kind commonly sold to members of the public for
private use.”

22 |d., “ A subsequent Conference Report (1976) elaborated on the rationale by noting that the intent
was to exempt a small commercial establishment which was not of sufficient size to justify, as a
practical matter, a subscription to a commercial background music service.”

B SRR | BYBHE[ - HIBHF{ kL 1998 F Sonny Bono Copyright Actfi[ifi ST Atk Efﬂ?ﬁgq
£ » Sonny Bono Copyright Act 57 %I (Title 1) fEALEE 1998 & 21 ?’,73%4 #3% (FMLA)- F;

éfglﬁrﬁg?; 19 BT49 1 -
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2 Berne Convention (Paris Text- July 24, 1971)Article 11 para. 1: (1) Authors of dramatic,
dramatico-musical and musical works shall enjoy the excusive right of authorizing: ... (ii) any
communication to the public of the performance of their work.

%5 Berne Convention (Paris Text- July 24, 1971)Article11 bis. para.: (1) Authors of literary and artistic
works shall enjoy the exclusive right of authorizing:...(iii) the public communication by loudspeaker or
any other analogous instrument transmitting, by signs, sounds or images, the broadcast of the work.

% Article 13 of Trips Agreement: “Limitation and Exception: Members shall confine limitations or
exceptions to exclusive rights to certain special cases which do not conflict with a normal exploitation
of the work and do not unreasonably prejudice the legitimate interest of the right holder.”
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2" Article 2 of TRIPs: “Nothing in Part | to IV of this Agreement shall derogate from exiting obligations
that Members may have to each other under the Paris Convention, the Berne Convention, The Rome
Convention and Treaty on Intellectual Property in Respect of Integrated Circuits.”

%8 Article 20 of Berne Convention: “The Governments of the countries of the Union reserve the right to
enter into special agreements among themselves, in so far such agreements grant to authors more
extensive rights than those granted by the Convention, or contain other provisions not contrary to this
Convention. The provisions of existing agreements which satisfy these conditions shall remain

applicable”

% See Panel Report Panel Report, United States--Section 110 (5) of the U.S. Copyright Act, para. 6.34

% d., para.6.35
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% See Panel Report, United States--Section 110 (5) of the U.S. Copyright Act , supra note 20, para. 6.48
‘..., the report of successive revision conferences of that Convention refer to “implied exceptions”
allowing member countries to provide limitations and exceptions to certain rights. The so-called “minor
reservation” or “minor exception” doctrine is being referred to in respect of the right of public
performance and certain other exclusive rights. Under that doctrine, Berne Union members may
provide minor exceptions to the rights provided, inter alia, under Article 11bis and 11 of the Berne
Convention(1971).”
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%" Article 2, para. 1 of the Berne Convention: “The expression “literary and artistic work” shall include
every production in the literary, scientific and artistic domain, Whatever maybe the mode or form of its
expression, suck as books....; dramatic or dramatico-musical works..

% See Panel Report, United States--Section 110 (5) of the U.S. Copyrlght Act , supra note 20, para. 6.20
“Each of the subparagraphs of Article 1 bis (1) confers a separate exclusive right; exploitation of a
work in a manner covered by any of theses subparagraphs requires an authorization by the right holder.
For example, the communication to the public of a broadcast creates an additional audience and the
right holder is given control over, and may expect remuneration from, this new public performance of
his or her work.”

¥ |d. para. 6.21.

“0|d. para. 6.22 “ Subparagraph (iii) provides an exclusive right to authorize the public communication
of the broadcast of the work by loudspeaker, on a television screen, or by other similar means. Such
communication involves a new public performance of a work contained in a broadcast, which requires
a licence from the right holder. For the purposes of this dispute, the claim raised by the European
Communities under Aticle 11 bis (1) are limited to subparagraph (iii).”

R I%if%iw E18 ﬁ'[ﬁ%t 14
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%2 See Panel Report, United States--Section 110 (5) of the U.S. Copyright Act , supra note 20, para. 6.25
“Regarding the relationship between Article 11 and 11bis, we noted that the rights conferred in Article
11 (1)(ii) concern the communication to the public of performances of works in general. Article 11 bis
(1) (iii) is a specific rule conferring exclusive rights concerning the public communication by
loudspeaker or any other analogous instrument transmitting, by signs, sounds or images, the broadcast
of a work.”

*® |d. para.6.27 “We share the understanding of the parties that a communication to the public by
loudspeaker of a performance of a work transmitted by means other than hertzian waves is covered by
the exclusive rights conferred by Articles 11(1) of the Berne Convention (1971). Moreover, we note
that both parties consider that it is the third exclusive right under Article 11 bis (iii)- i.e., the author’s
right to authorize the public communication of a broadcast of a work by loudspeaker or any other
analogous instrument-which is primary concerned in this dispute.”

“ Id. para.6.28 “ Both provision, i.e., Article 11bis(1)(iii) and 11(1)(ii) of the Berne Convention (1971)
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are implicated only if there is a public element to the broadcasting or communication operation. We
note that it is undisputed between the parties that playing radio or television music by establishments
covered by Section 110(5) involves a communication that is available to the public in the sense of
Articles 11bis(1)(iii) and 11(1)(ii) of the Berne Convention (1971).”

*® See 1d.,para.6.29 “Consequently, the core question before this Panel is which of the exceptions under
the TRIPS Agreement invoked are relevant to this dispute and whether the conditions for their
invocation are met so as to justify the exemptions under subparagraphs (A) and (B) of Section 110(5)
of the US Copyright Act.”

% See 1d. ,para.6.87 “We believe that Article 11bis(2) of the Berne Convention (1971) and Article 13
cover different situations.  On the one hand, Article 11bis(2) authorizes Members to determine
conditions under which the rights conferred by Article 11bis(1)(i-iii) may be exercised. The imposition
of such conditions may completely replace the free exercise of the exclusive right of authorizing the
use of the rights embodied in subparagraphs (i-iii) provided that equitable remuneration and the
author's moral rights are not prejudiced. However, unlike Article 13 of the TRIPS Agreement, Article
11bis(2) of the Berne Convention (1971) would not in any case justify use free of charge.”
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" See WTO Panel Report, United States--Section 110 (5) of the U.S. Copyright Act, supra note 20, at
17-21.

“8 Article 31 of the Vienna Convention: “A treaty shall be interpreted in good faith accordance with the
ordinary meaning to be given the term of the treaty in their context and in the light of its object and
purpose. The context for the purpose of the interpretation of a treaty shall comprise, in addition to the
text, including its preamble and annexes.”

“9 See Panel Report, United States--Section 110 (5) of the U.S. Copyright Act, supra note 20, para. 6.43.
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%" See GATT document MTN.GNG/NG11/6, para. 39, 40 and Annex.

% Article 10 of the WCT

% See WTO Panel Report, United States--Section 110 (5) of the U.S. Copyright Act, supra note 20,
para.6.80.
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61 See WTO Panel Report, United States--Section 110 (5) of the U.S. Copyright Act, supra note 20,at
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