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2

o

o= ] a‘jifﬁl » 2838 5 Y R 7 “Each of the subparagraphs of Article 1 bis (1) confers a
separate exclusive right; exploitation of a work in a manner covered by any of theses subparagraphs
requires an authorization by the right holder. For example, the communication to the public of a
broadcast creates an additional audience and the right holder is given control over, and may expect
remuneration from, this new public performance of his or her work.”

2 F%Fifi ¥ a‘jifﬁl ’ ﬁ;;t 40> ]?Zg\d/ 'FL 7 Subparagraph (iii) provides an exclusive right to authorize
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the public communication of the broadcast of the work by loudspeaker, on a television screen, or by
other similar means. Such communication involves a new public performance of a work contained in a
broadcast, which requires a licence from the right holder. For the purposes of this dispute, the claim
raised by the European Communities under Aticle 11 bis (1) are limited to subparagraph (iii).”
= i‘ﬁfﬁ, 221 F Y R [ “AHouse Report (1976) accompanying the Copyright 1976
explained that in its original form Section 110 (5) “applies to performances and displays of all types of
works, and its purpose is to exempt from copyright liability anyone who merely turns on, in a public
place, an ordinary radio or television receiving apparatus of kind commonly sold to members of the
public for private use.”

4 BRI AY ':j‘jifﬁl » 2543 F YR [ Moreover, we note that both parties consider that it is the
third exclusive right under Article 11 bis (iii)- i.e., the author’s right to authorize the public
communication of a broadcast of a work by loudspeaker or any other analogous instrument-which is
primary concerned in this dispute.”
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HPSRE R S A < SERE T S B - T N ERE VAT (T
R~ B R TR SRR, RIS » G Lag i

S BpIAY ':j‘jﬁxjﬂ , :t 44 > FA YR Articler11bis(1) (i) and 11(1)(ii) of the Berne Convention
(1971) are |mpI|cated onIy if fhere is apublic element to the broadcasting or communication operation.
We note that it is undisputed between the parties.that playing radio or television music by
establishments covered by Section 110(5). involvesa-communication that is available to the public in
the sense of Articles 11bis(1)(iii) and 11(2)(ii) ‘of the Berne Convention (1971).”

b Bpl A ':j‘jifﬁ[ o 244 5 Y RV Both provision, i.e., Article 11bis(1)(iii) and 11(1)(ii) of
the Berne Convention (1971) are implicated only if'there is a public element to the broadcasting or
communication operation. We note that it is undisputed between the parties that playing radio or
television music by establishments covered by Section 110(5) involves a communication that is
available to the public in the sense of Articles 11bis(1)(iii) and 11(1)(ii) of the Berne Convention
(1971).”

" Available at http://www.tipo.gov.tw/copyright/copyright_acc/copyright_acc_9404.asp “Finally, the
third case dealt with in this paragraph is that in which the work has been broadcast is publicly
communicated e.g., by loudspeaker or otherwise, to the public. This case is becoming more common.
In places where people gather (cafe's, restaurants, tea-room, hotels, large shops, trains, aircraft, etc.) the
practice is growing of providing broadcast programs. There is also an increasing use of copyright work
for advertising purpose in public places. The question is whether the license given by the author to the
broadcasting station covers, in addition, all the use made of the broadcast, which may or may not be for
commercial ends. 11bis.12. The Convention's answer is ""no". Just as in the case of relay of a broadcast
by wire, an additional audience is created (Paragraph (I)(ii)), so in this case too, the work is made
perceptible to listener (and perhaps views) other than those contemplated by the author when his
permission was given. Although, by definition, the number of people receiving a broadcast cannot be
ascertained with any certainty, the author thinks of his license to broadcast as covering only the direct
audience receiving the signal within the family circle. Once this reception is done in order to entertain a
wider circle, often for profit, an additional section of the public is enabled to enjoy the work and it
ceases to be merely a matter of broadcasting. The author is given control over this new public
performance of his work. Music has already been used as an example, but the right clearly covers all
other works as well-plays, operettas, lectures and other oral works. Nor is it confined to entertainment;
instruction is no less important. What matters is whether the work which has been broadcast is then
publicly communicated by loud speaker or by some analogous instrument e.g., a television screen.
Note that the three parts of this right are not mutually exclusive but cumulative, and come into play in
all the cases foreseen by the Convention.”
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